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IMPEACH3IENT  INQUIRY 

Executive  Session 


THUBSDAY,  JUNE  20,   1974 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington,  D.G. 

The  committee  met,  pursuant  to  notice,  at  10 :25  a.m.,  in  room  2141, 
Ray  burn  House  Office  Building,  Hoii.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Flowers, 
Mann,  Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman,  Owens,  ISIezvinsky,  Hutchinson,  McClory,  Smith, 
Sandman,  Railsback,  Wiggins,  Dennis,  Fish,  ]Mayne,  Hogan,  Butler, 
Cohen,  Lott,  Froehlich,  Moorhead,  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Albert  E.  Jenner,  Jr.,  special  counsel  to  the  minority ;  Samuel  Garrison 
III,  deputy  minority  counsel ;  Bernard  W.  Nussbaum,  senior  associate 
special  counsel;  Evan  A.  Davis,  counsel;  Richard  H.  Gill,  counsel; 
R.  L.  Smith  McKeithen,  counsel;  James  B.  F.  Oliphant,  counsel; 
George  Rayborn,  counsel;  Hillary  D.  Rodham,  counsel;  Gary  W. 
Sutton,  counsel;  William  A.  "White,  counsel;  Fred  G.  Folsom,  tax 
consultant;  Robert  McGraw,  investigator;  and  Jonathan  Flint,  re- 
search assistant. 

Committee  staff  present:  Jerome  M.  Zeifman.  general  counsel; 
Garner  J.  Cline,  associate  general  counsel;  and  Franklin  G.  Polk, 
associate  counsel. 

Also  present:  James  D.  St.  Clair,  special  counsel  to  the  President; 
John  A.  McCahill,  assistant  special  counsel. 

The  Chairman.  Before  we  proceed,  before  we  hear  from  Mr.  Doar, 
I  would  like  to  take  this  opportunity  to  extend  a  happy  birthday  wish 
to  our  counsel,  Mr.  Albert  Jenner.  I  know  that  even  though  this  is 
another  year,  he  is  as  young  and  as  blithe  in  spirit  as  anything.  So 
many  happy  returns  of  the  day.  [Applause.] 

Mr.  Jenner.  Mr.  Chairman,  for  the  convenience  of  the  members, 
you  have  received  two  documents  in  your  envelope.  They  go  in  tab  49  ^ 
[50]  ■'  in  the  book  and  tab  62  [63].  Tab  62  [63]  is  the  letter  from 

1  Note. — The  tab  numbers  cited  throughout  the  three  volumes  of  executive  sessions  refer 
to  paragraphs  in  previously  printed  publications  of  the  Committee  on  the  Judiciary  entitled 
"Statement  of  Information"  consisting  of  12  books  containing  21  separate  volumes  and 
"Statement  of  Information  Submitted  on  Behalf  of  President  Nixon",  4  books,  all  released 
by  the  Committee  on  the  Judiciary  during  July  and  August,  1974. 

2  The  paragraphs  of  book  IV  were  renumbered  prior  to  publication.  The  numbers  In 
brackets  refer  to  the  paragraph  numbers  in  the  printed  volume. 
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Mr.  Cox  to  Mr.  SliaH'ci-  and  paragrapli  49  [50]  is  the  court  of  aj^peals 
decision. 

Mr.  Edwards.  Mr.  Chairman,  I  would  like  to  direct  an  inquiry  to 
the  Chair. 

On  national  television  last  ni<i:ht,  Mr,  St.  Clair  advocated  that  all  of 
the  presentment  to  date  made  over  the  past  4  or  5  weeks  In-  the  staff 
to  the  committee  be  made  public,  be  put  on  the  public  record.  i\Iy 
question  to  the  Chair  is  is  this  a  request  in  writino-  from  Mr.  St.  Clair 
on  behalf  of  the  respondent  ? 

The  Cjiairmax.  Well,  the  Chair  will  advise  the  gentleman  that  so 
far  as  he  recollects,  ]Mr.  St.  Clair  sometime  back— I  do  not  recall  when, 
but  there  was  a  letter  that  was  addressed  to  the  Chair  by  Mr.  St.  Clair, 
in  whicli  he  pointed  out  that  there  had  been  some  material  that  had 
been  leaked  out,  to  use  the  word.  I  do  not  know  that  he  used  that 
word,  but  that  was  the  tenor  of  the  letter,  and  in  the  light  of  those 
leaks,  that  they  were  prejudicial  and  that  Mr.  St.  Clair  made  a  request 
of  the  committee  that  v>e  would  not  onh^  conduct  our  sessions  in  public 
view  and  openly,  but  that  we  would  also  make  public  whatever  mate- 
rial had  been  developed.  I  believe  that  that  was  the  letter  that  was 
addressed  to  us  sometime  ago. 

Do  you  recall,  Mr.  Doar  I 

Mr.  Doar.  Yes;  we  did  receive  such  a  letter  that  all  material  received 
in  executive  session  be  made  public.  We  received  that  letter. 

The  CiiAiRMAx.  But  the  committee,  of  course,  decided  otherwise. 

jMr.  Edwards.  Thank  vou. 

The  Chairman.  Of  course,  remember,  this  is  going  to  be  an  item 
that  is  going  to  be  discussed  in  one  of  the  business  meetings  tliat  will 
be,  I  think,  taking  place  sometime  early  next  week,  the  question  as  to 
whether  or  not  material  will  be  made  public,  what  material,  if  any, 
will  be  made  public  tliat  has  been  developed  in  these  executive  sessions. 

Before  asking  Mr.  Doar  to  proceed  with  today's  presentation,  I 
vrould  like  to  call  attention  to  the  fact  that  this  morning's  report 
respecting  the  deductions  taken  b}'  the  President  for  the  gift  of  papers 
contains  10  exhibits  of  documents  which  Ave  have  obtained  from  the 
IRS.  I  would  like  to  point  out  that  in  my  indgment,  it  would  be 
improper  to  release  these  documents  at  this  time.  The  committee  mem- 
bers, I  know,  must  have  these  in  connection  with  the  report  that  is 
in  front  of  the  book.  However,  there  has  been  a  recommendation  on  the 
part  of  counsel — I  believe  that  it  is  absolutely  imperative  that  we  take 
the  report  respecting  the  deductions  out  of  the  front  of  the  book 
and  then  have  them  pick  up  the  notebooks  at  the  end  of  the  preserita- 
tion  so  that  these  do  not  get  out  to  the  newspapers.  I  think  when  the 
committee  votes  what  documents  to  make  public,  it  can  then  revicAV 
these  documents  and  edit  them  and  summarize  them  in  whatever  Ava}' 
they  feel  they  Avant  to  make  them  available  for  publication  if  the 
committee  so  decides. 

I  Avould  seriously  adviee  cA'cry  mc]ul)er  in  the  light  of  Avhathas  been, 
I  am  sure,  called  to  tlie  attention  of  CA-eryone  here,  the  fact  tliat  the 
question  of  leaks  has  become  something  that  I  think  CA'ery  member  of 
this  committee  ought  to  a'Icav  very  seriously,  since  I  must  say  that  I 
believe  it  is  not  only  unfortunate,  but  I  think  it  is  doing  the  committee 
a  great  disservice. 
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Mv.  McClory.  ]\Ir.  Chairman,  may  I  just  concur  in  what  j'ou  have 
just  said  and  admonish  all  members,  Republicans  and  Democrats  alike, 
that  the  vei-y  reputation  of  this  committee  is  at  stake  and  is  threatened 
by  the  leaks  which  have  emanated  from  the  committee.  I  am  hopeful 
that  we  can  have  that  well  in  mind,  because  I  think  that  even  more 
important,  perhaps,  than  the  decision  we  make  is  the  respect  of  this 
committee  and  the  reputation  of  this  committee  before  the  American 
people. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Doar. 

Mr.  Doar.  Mr.  Chairman,  after  I  sent  you  that  memorandum  this 
morninii"  with  respect  to  the  documents,  I  called  Commissioner  Alex- 
ander just  to  verify  the  status  of  documents  which  were  received 
under  the  executive  order.  He  called  my  attention  to  section  301.6109 
(a)  and  (b)  of  the  regidations.  Those  sections  provide  that  any  in- 
formation— and  that  is  the  information  we  are  presenting  this  morn- 
ing— obtained  from  the  IIiS  by  such  committee  or  subcommittee  shall 
be  held  confidential,  provided,  however,  that  any  portion  thereof  rel- 
evant or  pertinent  to  the  purpose  of  the  investigation  may  be  sub- 
mitted by  the  investigating  committee  to  the  appropriate  House  of 
the  Congress. 

Thei'efore.  under  the  regulations,  it  would  be  my  judgment  that  the 
committee  would  not — should  hold  these  documents — that  is,  tlie  docu- 
ments themselves — confidential  until  they  submit  their  report  and  that 
when  the  lecord  is  made  public,  that  the  documents  be  summarized 
in  some  fashion  if  the  committee  feels  that  they  are  pertinent  to  the 
presentation. 

Now,  we  would  like  to  distribute  these  documents  for  the  members 
of  the  committee.  This  report  contains  in  the  front  of  the  book  a  report 
respecting  the  deductions  taken  by  the  President  in  connection  with 
his  gift  of  pre-Presidential  papers.  The  deduction  was  taken  in  tlie 
\ears  1969  through  197:2. 

In  the  back  of  the  book  are  the  10  exhibits  to  which  you  and  I  have 
heretofore  referred.  The  material  is  detachable  and  the  report  in  the 
front  of  the  book  summarizes  the  data  that  we  have. 

With  me  this  morning  are  tAvo  members  of  the  staff,  one  of  whom 
you  have  met  before :  Bernie  Nussbaiun  of  the  bar  of  the  State  of 
New  York,  and  Smith  A[cKeithen,  also  of  the  bar  of  the  State  of 
New  York,  whom  you  have  not  met  before. 

Also,  in  connection  with  the  tax  matter,  with  your  authority,  act- 
ing under  ^'our  authority,  we  hired  two  tax  consultants  to  advise  with 
tlie  staff  in  connection  with  this  matter  that  is  a  special  field  of  law. 
AVe  have  one  of  those  consultants  with  us  this  morning.  He  is  sitting 
at  my  far  left.  That  is  Fred  G.  Folsoin,  who  is  a  member  of  the  bar 
of  the  State  of  Colorado  since  1939.  He  served  in  the  Tax  Division 
of  the  Department  of  Justice  from  February  1948  through  December 
1972.  He  was  a  section  chief  of  the  Criminal  Section  of  the  Tax 
Division  for  a  good  many  years.  Fie  is  here  to  participate  in  the 
piesentat ion  and  answer  questions  that  the  committee  members  may 
have  Avith  respect  to  this  matter. 

Now,  there  are  a  couple  of  matters  that  I  would  like  to  call  to  the 
conunittce   members'    attention   about   this   presentation   before   we 
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begin.  The  first  is  that  this  presentation  is  somewhat  different  than 
the  other  presentations  that  we  have  made  to  date.  First :  The  presen- 
tation is  not  based  on  sworn  testimony.  It  is  based,  however,  on  care- 
ful work  by  the  Joint  Committee  on  Taxation,  which  is  this  book  that 
all  of  3^ou  have.  I  believe  that  they  were  sent  to  your  office.  If  they 
were  not,  we  have  some  moi'e  books  here  this  morning. 

Mr.  Seiberling.  Some  are  different. 

Mr.  DoAR.  It  is  a  different  color,  but  they  are  the  same  book. 

Also,  the  staff  has  conducted  interviews,  not  under  oath,  but  has 
conducted  interviews  of  a  number  of  witnesses  in  connection  with  the 
gift  of  the  pre-Presidential  papers.  We  can  advise  the  committee 
members  just  which  witnesses  we  interviewed  and  the  nature  and 
substance  of  their  statements. 

The  second  thing  is  that  with  respect  to  the  action  by  the  President 
in  connection  with  his  income  taxes,  distinctions  have  been  made 
between  official  and  unofficial  conduct  of  the  President  in  connection 
with  whether  or  not  conduct,  particular  conduct,  is  or  is  not  grounds 
for  impeachment.  In  this  case,  of  course,  the  filing  of  a  tax  return  is 
unofficial  conduct.  The  President  does  this  as  a  taxpayer.  There  is 
no  special  responsibility  with  respect  to  sianiug  the  return  or  no 
special  authority  because  he  is  President  of  the  United  States. 

The  third  thing  is  that  every  taxpayer  who  signs  a  tax  return  or 
who  earns  a  particular  amount  of  income,  a  very  modest  amount  of 
income,  is  subject  to  potential  criminal  liability  if  he  willfully  at- 
tempts to  defeat  or  evade  a  tax;  stating  it  in  layman- s  language,  if 
he  cheats  on  his  income  tax  return  or  if  he  signs  a  return  knowing"  that 
tliere  are  false  material  statements  contained  on  the  return.  There 
are  Federal  criminal  statutes  applicable  to  all  taxpayers,  all  citizens, 
in  that  regard. 

The  other  matter  is  that,  and  this  is  for  each  member  to  decide,  in 
evaluating  the  question  of  grounds  for  impeachment,  one  matter  that 
the  committee  members  will  have  to  consider  is  whether  or  not  a  fail- 
ure by  the  President  to  meet  his  constitutional  duty  to  take  care  that 
the  laws  be  faithfully  executed  is  grounds  for  impeachment.  In  looking 
at  the  conduct  of  the  President  with  respect  to  a  number  of  matters, 
it  is  for  your  consideration  to  make  up  your  mind  one  way  or  tho 
other,  it  seems  to  me,  whether  or  not  the  conduct  of  the  President  witli 
respect  to  his  filing  of  his  income  tax  returns  might  or  might  not 
constitute  part  of  a  total  course  of  conduct  that  Avould  or  would  not 
warrant  a  conclusion  by  individual  members  of  this  committee  that 
the  President  of  the  United  States  failed  to  take  care  to  see  to  it  that 
the  laws  of  the  United  States  were  faithfully  executed,  contrary  to  his 
constitutional  duty  and  to  his  oath  that  the  President  takes  when  he 
assumes  office. 

Xow,  I  mention  that  because  I  think  in  fairness,  when  you  get  into 
income  tax  matters,  we  have  to  discuss  some  matters  tliat  are  of  con- 
siderable public  interest,  and  I  urge  on  all  of  you  the  importance  of 
reserving  judgm.ent  about  this  particular  matter  until  you  have  heard 
all  of  the  presentation  and  considered  whatever  materials  or  matters 
that  the  President  may  wish  to  present  in  connection  therewith,  be- 
cause we  are  going  to  have  to,  in  making  this  presentatiori,  call  your 
attention  to  criminal  statutes,  call  your'attention  to  procedures*  and 
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standards  that  are  followed,  generally  followed  by  the  Department  of 
Justice  in  reviewing  conduct  by  the  ordinary  taxpayer  in  connection 
with  the  filing  of  income  tax  returns. 

]Mr.  McClory.  ISIr.  Chairman,  may  I  just  ask  this?  I  do  not  want  to 
open  up  a  can  of  worms  here. 

The  Chairiman.  Mr.  McClory. 

Mr.  McClory.  What  you  are  telling  us  is  something  that  might  have 
application  with  respect  to  other  parts  of  this  case?  You  are  just  sug- 
gesting for  our  consideration  that  this  subject  of  the  President's  re- 
sponsibility to  see  that  the  laws  are  faithfully  executed  is  something 
for  us  to  consider  in  this  connection ;  what  you  are  also  telling  us,  are 
you  not,  is  that  that  might  be  something  for  consideration  with  re- 
spect to  other  aspects  of  this  total  inquiry  ? 

Mr.  DoAR.  Yes,  I  am. 

Mr.  Latta.  Mr.  Chairman? 

The  Chairman.  Mr.  Latta. 

Mr.  Latta.  To  my  knowledge,  this  is  the  first  time  Mr.  Nussbaumhas 
appeared  before  this  committee? 

JNIr.  DoAR.  Xo,  Mr.  Nussbaum  has  been  here  with  me  in  connection 
with  the  preparation  of  subpenas,  in  connection  with  other  matters. 
This  is  not  the  first  time  he  has  been  here. 

Mr.  Latta.  Do  we  have  a  biographical  sketch  or  could  we  have  a  bio- 
graphical sketch  of  Mr.  Nussbaum  ? 

Mr.  DoAR.  Certainly,  but  I  would  be  happy  to  just  outline  that  for 
you  now. 

Mr.  Nussbaum  is  a  resident  of  the  State  of  New  York.  He  lives  in  one 
of  the  suburbs  of  New  York.  He  graduated  from  Harvard  Law  School 
with  honors  in  19G1.  He  was  on  the  Harvard  Law  Review  there. 

Pie  then  joined  the  U.S.  attorney's  office  for  the  Southern  District 
of  Now  York,  and  he  worked  in  the  Southern  District  of  New  York 
for  5  or  6  years,  both  as  a  trial  lawyer  and  as  an,  either  a  deputy  or 
section  chief  in  the  Criminal  Appeals  Section  of  the  Department  of 
Justice,  U.S.  attorney's  office,  in  the  Southern  District  of  New  York. 

Since  then,  he  has  been  a  partner  in  a  leading  firm  of  30  or  40  lawyers 
in  the  city  of  New  York  and  has  had  a  distingiiished  record  in  connec- 
tion with  the  preparation  and  trial  of  all  sorts  of  civil  cases.  His  prac- 
tice has  been  largely  civil  since  he  left  the  U.S.  attorney's  office. 

He  is  also  a  teacher,  an  instructor  at  the  Columbia  Law  School. 

IVIr.  ]SIcClory.  Will  the  gentleman  yield  ? 

]Mr.  Latta.  I  will  be  happy  to  yield. 

]Mr.  IMcClory.  Was  Mr.  Nussbaum  formerly  attorney  for  one  of  the 
members  of  this  committee  in  connection  with  some  litigation? 

Mr.  DoAR.  Yes,  at  one  time.  He  represented  Ms.  Holtzm.an  in  con- 
nection witli  an  election  contest  in  the  Borough  of  Brooklyn. 

Mr.  McClory.  He  is  not  currently  representing  any  member  of  this 
committee  ? 

Mr.  DoAR.  No ;  he  is  not  currently  representing  Ms.  Holtzman.  Ms. 
Holtzman  for  a  short  time,  as  I  understand  it.  was  an  associate  of 
the  firm  that  ]Mr.  Nussbaum  w^as  a  partner  in.  He  represented  her  in 
connection  with  just  the  ordinary  professional  assignments  he  had.  He 
is  a  friend  of  Ms.  Holtzman's,  but  the  relationship  vras  professional 
in  this  case,  and  it  was  finished  at  the  time  that  T  interviewed  ]Mr. 
Nussbaum  for  this. 
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!^^l^  McClory.  He  vron  the  case? 

]\Is.  PToLTZMAX.  Oh,  he  did. 

^Ir.  Latta.  One  further  question.  Wh.en  was  ho  appointed  to  t]ie 
Southern  District  of  Xew  York  ? 

The  Ctiairmax.  I  am  sorry;  I  think  that  this  line  of  questioning 
is  certainly  not  in  ordei-.  Mr.  Nussbauin's  biographical  sketch,  along 
with  the  biogi'npliical  sketches  of  all  other  members  of  tlie  statl'  are 
iiicluded  in  a  document  that  has  been  before  this  committee  and  I 
would  advise  the  gentleman  if  he  is  interested  to  inquire  into  that 
document. 

Mr.  Latta.  I  might  advise  the  chairman  that  I  am  interested  and 
I  will  advise  it  thoroughly. 

Mr.  Sarbaxes.  ]Mr.  Cliaii'man,  I  think  the  point  ought  to  be  made 
on  this  point  that  Mr.  Xussbaum  was  presented,  as  I  recall,  to  the 
committee  at  an  earlier  time,  at  the  very  outset.  With  due  respect  to 
the  gentleman  from  Oliio.  this  has  happened  before.  Xow,  maybe  the 
gentleman  is  not  aware  of  it,  but  I  do  thijik  that  the  thrust  of  his 
question  misses  an  important  simple  factual  matter.  Mr.  Nussbaum 
was  presented  to  the  committee,  as  I  recall,  at  the  very  outset,  when 
we  met  a  number  of  the  principal  attorneys  in  this  matter  and  Ins 
lnogra]5hy  was  included,  it  is  my  recollection,  in  the  initial  biograplii- 
cal  material  furnished  to  the  members  of  the  committee. 

Is  that  not  correct  ? 

]Mr.  r)oAR.  That  is  cori'ect. 

The  Ctiairmax.  ]\Is.  Holtzman. 

!Ms.  HoLTZMAX.  Thank  you.  Mr.  Cliairman.  I  would  just  like  to 
cori'ect  the  record  in  one  respect.  That  is  that  the  firm  that  IMr.  Nuss- 
baum is  a  member  of  represented  me  and  not — that  was  the  capacity 
in  Avhich  Mr.  Xussbaum  Avas  associated  with  my  case. 

Tlie  riiAiR:\rAX.  ]\Ir.  Doar. 

]\Ir.  DoAR.  ]\Ir.  Xussbaum  will  make  the  initial  presentatioii  with 
i'es]:)ect  to  tliis  matter  and  go  througli  this,  review  this  notebook  with 
you.  Also.  Mr.  McTveithen  will  participate  in  tl);!t  presentation. 

The  CiiAiRMAX.  Mr.  Xussbaum. 

]\Ir.  XussBAi'M.  Thank  you.  Mr.  Chairman. 

The  report  that  the  committee  has  in  front  of  it  is  basically  divided 
into  two  sections.  The  first  section  is  a  sequence  of  events  respecting 
the  deduction  for  the  years  1069  through  1072  for  a  gift  of  pre- 
Presidential  papers.  The  gift  claim  having  been  made  on  March  27. 
1060.  That  is  the  first  section. 

Tlie  second  section  of  the  re]:)ort  is  a  sequeiice  of  events  respectino- 
the  reo))enin2:  of  the  President's  tax  returns  in  1073.  Xow.  as  ]Mr. 
Doar  indicated,  we  are  not  going  to  do  this  in  a  normal  fashion.  This 
has  not  been  structured  in  a  para.Q-ra]5h  form  but  in  a  report  form. 
"What  T  intend  to  do  basicallv  is  just  simplv  go  down  some  of  the 
In.o-ldights  of  tlie  report  and  bring  them  to  the  attention  of  tlie  com- 
mittee. The  committee  will  be  able  to  take  the  rejiort  itself  after  this 
meeting-  and  rend  it  in  more  detail.  T  do  not  purport  to  cover  every 
1'>articidav  fact  in  this  report.  T  am  ju.st  sort  of  ffoiug  to  tell  the  story 
the  wav  the  report  tells  tlie  story — or  tvx  to  tell  tlie  story.  T  will  be 
refen-in.of  from  time  to  time  tr>  certain  documents,  both  of  which  are 
attached  as  exhibits  to  the  leport  itself — the  repoj-t  we  are  giving  to 
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the  conimitteo— as  "wcjI  as  exhibits  whicli  are  attached  to  the  joint 
committee  report. 

Now,  I  sliould  sa_y  at  the  outset  tliat  tliis  report  Avas  based  on  the 
followino;  things: 

It  was  based  on  the  joint  committee  report,  whicli  is  very  extensive 
as  the  members  know,  whicli  is  based  on  materials  obtained  by  the 
joint  committee,  w^hicli  they  consented  to  let  us  view,  members  of  our 
staff.  It  is  based  on  the  IRS  audit  report  and  materials  which  the 
IKS  has  supplied  to  us  from  I'ecent  days. 

It  is  also  based  on  interviews  that  the  staff  has  conducted  of  the 
major  or  the  principal  fig-ures  in  this  story,  namely.  Frank  De^farco, 
Avho  was  the  President's  tax  attorney  and  a  partner  of  Herbert  Kalm- 
T)acli;  Edward  ^Morgan,  who  was  a  deputy  counsel  to  the  President; 
Ivalph  Newman  who  is  an  appraiser  and  appraised  the  pre-Presiden- 
tial  papers;  Mr.  Blech,  who  is  an  accountant  for  the  Presi- 
dent; Richard  Ritzel,  who  is  an  attorney,  a  partner  in  the  President's 
former  law  firm  in  New  York,  and.  ^Ir.  Alexander,  who  is  present 
Commissioner  of  Internal  Revenue.  Each  of  these  people  was  inter- 
viewed in  some  detail  and  some  depth  by  memliers  of  the  committee 
staff.  The  results  of  those  interviews,  to  the  extent  that  they  are 
pei'tinent.  is  contained  in  the  report. 

Now,  the  storv  of  the  1969  gift  ivally.  in  a  sense,  can  be  said  to 
begin  in  196.S.  The  Pi-esident  stated  that  he  met — President  Nixon 
stated  that  after  his  election  but  prior  to  liis  inauguration,  he  had  a 
meeting  with  President  Johnson,  at  which  President  Johnson  sug- 
gested to  President  Nixon — President-elect  Nixon  at  the  time — that 
the  President  consider  whether  or  not  to  take  a  deduction  for  certain 
of  his  papei's.  pre-Presidential  papei-s.  because  President  Nixon  had 
riot  yet  been  inaugurated.  Following  tliis  discussion  with  President 
Johnson,  President  Nixon  contacted  one  of  his  j^artners.  or  one  of  his 
soon-to-be  former  partners  in  his  laAv  firm.  Richard  Ritzel.  and  they 
had  discussions  whether  or  not  the  President-elect  should  take  a 
deduction  for  a  gift  of  papers. 

Now.  after  these  discussions,  ^h\  Ritzel  prepared  deeds  or  possible 
deeds,  alternate  deeds,  for  tlie  President's  consideration,  for  Presi- 
dent Nixon's  consideration,  and  sent  these  deeds  to  the  President.  This 
was  all  in  December  1969.  In  addition,  he  sent  to  the  President  a 
memorandum  respecting  these  deeds.  This  is  a  inemoi-andum  fi-om  Mr. 
Ritzel  to  President-elect  Nixon. 

Now\  we  have  olitained  a  copy  of  that  memorandum  from  the  mate- 
rials supplied  bv  the  Joint  Committee  and  what  I  would  like,  with  the 
members'  permission,  is  for  'My.  McKeithen  to  read  that  memorandum. 
It  is  alxiut  four  pages  but  I  think  it  is  wortli  reading  to  the  committee. 

]Mr.  McClort.  Do  we  liaA^e  copies  of  that  ? 

]Mr.  NrssBATT:\r.  No;  you  do  not  have  copies  of  that  memoi'andum. 
The  onlv  exhibits  attached  to  this  report  which  you  have  before  you 
are  exhibits  we  have  olitained  from  the  IRS  in  recent  davs.  The 
memorandum  was  not  attached  as  a  copv  to  the  Joint  Committee  re- 
port. That  is  t1ie  reason  v,e  are  reading  the  memorandum  to  you  now. 
?Jost  of  tlip  other  exhiliits  to  which  we  will  be  referrino;  are  copies  of 
the  Joint  Committee  report  and  you  will  have  them  in  front  of  you. 

Mr.  McCi.'mr.  Whose  memorandum  is  it  ? 
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Mv.  ]\IcKErTHEX.  This  is  a  memorandum,  Congressman,  dated 
December  27, 1968. 

Mr.  Seiberling.  ^Ir.  Chairman,  could  ^vc  have  copies  of  that 
memorandum  eventual!}'  ? 

Mr.  DoAR.  Yes. 

Mr.  Seibekltxg.  Thank  you. 

Mr.  ^NIcKeithex.  The  memorandum  is  addressed  to  President-elect 
Nixon  from  R.  S.  Ritzel,  R-i-t-z-e-1.  The  memorandum  reads  as  fol- 
lows: 

Included  herewith  are  two  forms  of  chattel  deed  running  from  you  to  the 
United  States  of  America.  The  one  marked  "A"  is  a  simple  form  of  conveyance 
of  paper,  manuscripts,  and  other  materials  without  restriction  of  any  kind 
except  that  they  are  ultimately  to  be  placed  in  the  Presidential  archival 
depository.  The  second,  marked  "B."  is  a  form  of  chattel  deed  which  conveys  such 
papers,  manuscripts,  and  other  materials  to  the  United  States,  but  places  restric- 
tions as  to  their  use.  The  limitations  briefly  are  as  follows  : 

1.  You  .shall  have  the  right  of  access  at  all  times. 

2.  During  such  time  as  you  hold  the  Office  of  President  of  the  United  States, 
no  other  persons  shall  have  right  of  access  except  those  designated  by  you  in 
wi'iting  to  the  General  Services  Administration. 

3.  The  items  are  to  be  placed  in  a  Presidential  archival  depository  at  such 
time  as  the  same  is  established. 

4.  Item  Nos.  3  and  4  in  the  chattel  deed  are  technical  provisions  which  we  feel 
are  necessary  for  the  purposes  for  which  the  gift  is  being  made. 

I  should  stop  ri,s:ht  now  and  note  that  those  paragraphs  3  and  4 — as 
a  matter  of  fact,  let  me  right  now  direct  the  committee's  attention  to 
the  deed,  the  second  alternate  deed  to  which  Mr.  Ritzel  is  referring  in 
his  memorandum.  That  is  included  in  the  joint  committee  report  in  the 
appendix  on  page  A-o. 

The  Chairman.  Do  we  have  an  extra  copy  of  that  report  ? 

Mr.  Seiberling.  Mr.  Chairman,  is  this  the  deed,  one  of  the  two  forms 
of  deed  that  was  submitted  by  Mr.  Ritzel  ? 

Mr.  McKeithen.  Yes,  sir,  that  is  correct. 

Mr.  Seiberling.  This  is  the  second  form  ? 

Mr.  McKeithen.  This  is  the  second  deed  to  which  Mr.  Ritzel  is  re- 
ferring in  his  memorandum  and  the  deed  wliich  is  included  in  the  joint 
committee  report  because  it  was  the  deed  which  the  President 
executed. 

As  vou  see,  on  pages  A-6  and  A-7  are  the  paragraphs  3  and  4  to 
whicli  ]Mr.  Ritzel  is  referring  in  his  memorandum. 

Let  me — perhaps  I  should  go  back  and  read  Mr.  Ritzel's  descriptions 
of  the  limitations  in  the  deed. 

He  says  as  follows : 

The  limitations,  briefly,  are  as  follows : 

1.  You  shall  have  the  right  of  access  at  all  times. 

2.  During  such  time  as  you  hold  the  Office  of  President  of  the  United  States, 
no  other  persons  have  right  of  access  except  those  designated  by  you  in  writing 
to  the  General  Services  Administrator. 

3.  The  items  are  to  be  placed  in  the  Presidential  archival  depository  at  such 
time  as  the  same  is  established. 

4.  Items  Nos.  3  and  4  in  the  chattel  deed  are  technical  provisions  which  we  feel 
are  necessary  for  the  purposes  for  which  the  gift  is  being  made. 

Then  IMr.  Ritzel  goes  on  to  say : 

By  way  of  explanation,  we  have  been  culling  your  files  in  our  warehouse  and 
likewise  have  been  in  touch  with  Ralph  Newman,  who  has  been  the  appraiser  for 
the  L.  B.  J.,  Truman,  Kennedy,  and  other  gifts  of  Presidential  papers  to  the 
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United  States.  Newman  will  be  in  New  York  on  Monday  to  go  over  items  which 
have  been  culled  to  date  from  the  files.  It  is  not  our  intent  to  give  all  of  your 
papers  at  this  time,  but  rather,  only  such  as  will  be  appraised  at  a  value  which 
will  be  somewhat  in  excess  of  the  maximum  charitable  deduction  which  you  can 
take  on  your  1968  income  tax  return.  I  have  been  in  touch  with  Marty 
Feinstein — 

"Wlio,  by  way  of  explanation,  is  the  President's  accountant  in  New 
York  ?  That  is  not  in  the  Ritzel  memorandum.  That  is  my  exphmation. 

And  he  advises  me  that  this  figure  is  about  $60,000.  The  reason  for  the  two 
chattel  deeds  is  that  at  the  present  time,  we  are  not  completely  clear  that 
there  are  sufficient  papers  which  could  be  made  available  to  the  public  at  the 
moment  and  which  would  not  be  considered  in  the  sensitive  area.  If  we  d.. 
find  by  Monday  that  there  are  such  papers,  then  we  will  use  only  the  deed  marked 
"A".  If,  however,  we  feel  that  there  may  be  some  which  should  be  restricted 
from  public  perusal  while  you  are  the  President  of  the  United  States,  we  will 
use  the  deed  marked  "B".  It  is  more  advantageous  to  use  "A"  only,  but  we 
have  not  had  the  time  since  I  discussed  this  matter  with  you  Sunday  last  at 
your  apartment  to  complete  a  sufficient  examination  of  the  files  to  be  sure  that 
there  are  papers  and  manuscripts  which  would  not  be  considered  to  be  in  the 
sensitive  area.  The  reason  for  the  unrestricted  gift  is  that  the  value  for  tax 
deduction  purposes  will  imdoubtedly  be  higher  than  those  upon  which  restric- 
tions are  placed.  I  would  therefore  suggest  that  both  deeds  be  executed  by  you 
in  duplicate. 

Mr,  Krogh,  who  is  the  bearer  of  this  memorandum  and  the  enclosures,  will  bring 
them  back  to  New  York  so  that  they  will  be  available  on  Monday.  At  that  point,  we 
will  be  able  to  go  over  the  papers  with  Newman  and  attach  the  next  .schedules  for 
which  I  presume  we  will  have  your  authority  to  either  or  both  deeds  and  make 
delivery  to  the  General  Services  Administration. 

I  might  also  add  for  your  information  that  the  forms  of  deeds  have  been 
cleared  both  with  the  Commissioner  of  Internal  Revenue  and  the  General  Services 
Administrator  and  arrangements  have  been  made  for  a  representative  of  the 
General  Services  Administration  to  receipt  for  the  papers  to  be  delivered  at 
this  office  on  either  Monday  or  Tuesday  of  next  week  so  that  the  matter  will 
be  completed  before  the  end  of  the  year. 

The  mem.orandum  ends  with  the  initials  "R.S.R." 

Mr.  NussBAUM.  Following  the  receipt  of  this  memoranclnm  by  the 
President  from  Mr.  Ritzel,  the  President  and  Mr.  Ritzel  had  a  dis- 
cussion over  the  telephone  on  December  28,  1968,  and  the  President 
stated  that  he  had  decided  to  sign  the  deed  containing  the  restric- 
tions. He  did  sign  before  the  end  of  the  year  the  deed  containing 
the  restrictions.  As  INIr.  McKeithen  indicated,  if  you  look  on  page 
A-3  of  the  joint  committee  report,  more  particularly  on  page  A-7 
of  that  report,  you  will  see — that  is  the  last  page  of  the  deed — you 
will  see  the  signature  of  Richard  M.  Nixon.  The  date  is  December  28, 
1968.  Underneath  that,  you  will  see  a  signature  which  was  put  on 
behalf  of  the  General  Services  Administration  on  December  30,  1968. 
This  is  on  page  A-7  of  the  joint  committee  report. 

Mr.  LoTT.  You  say  the  date  was  December  28? 

Mr.  NussBAUM.  Excuse  me? 

Mr.  LoTT.  Repeat  the  date,  the  28th? 

Mr.  NussBAUM.  Yes;  the  President's  signature  is  dated  Decem- 
ber 28,  1968. 

Mr.  Wiggins.  Mr.  Chairman? 

The  CiiAiRMATsr.  Mr.  Wiggins. 

Mr.  Wiggins.  I  have  to  ask  this  question  since  I  do  not  have  a  copy 
of  the  letter  to  confirm  my  own  impression  of  what  the  gentleman 
just  said,  so  I  will  ask  you  about  the  accuracy  of  my  own  impression. 

The  letter  to  the  President  explaining  the  two  options  with  regard 


1464 

to  tlic  gift.  Olio  JM'iii^-  a  rostricUMl  oift  and  the  other  apparently  beinf^ 
an  unconditional  one,  advised  the  President  that  that  fact  bore  only 
n[)oii  the  value  to  be  assigned  for  the  papers  given  and  not  upon  the 
validity  of  the  gift  itself.  Am  I  correct  in  understanding  it  that  way? 

J\lr.  McKeithkx.  ]VIr.  Congressman,  the  memorandum  dealt  with 
two  principal  i)oints,  both  the  value  of  the  papers  and  the  sensitivity 
issue  in  connection  witli  the  restrictions.  The  memorandum  did  not 
deal  with  the  validity  of  the  deed  itself  as  it  would  be  affected  by 
the  restrictions. 

Mr.  Wiggins.  All  right,  fine,  thank  yon, 

JNIr.  Flowers.  Did  not  it  say  that  he  had  cleared  it  with  the  Com- 
missioner of  Internal  Revenue? 

Mr.  McKeitiiex.  That  is  correct. 

Mr.  XussBAUM.  Yes;  he  did. 

Mr.  Floweus.  What  do  yon  think  he  cleared  it  for,  then?  There 
would  be  no  purpose  in  clearing  it  with  him  if  it  were  not  for  tax 
purposes;  would  it? 

The  Chairman.  Well,  he  cannot  sa3^ 

ISIr.  FL0^^^:RS.  Well,  I  cannot  surmise  any  other  reason  for  him  to 
submit  it  to  the  Commissioner  of  Internal  Revenue  if  it  were  not 
for  the  purpose  of  seeing  if  it  were  adequate. 

]\lr.  NrssBAUM.  That  is  probably  correct,  Congressman.  The  only 
thing  is  there  is  no  discussion  in  the  memorandum  with  respect  to 
the  possibility,  for  example,  that  one  deed  might  not  be  sufficient. 
If  it  is  too  restrictive.  He  does  not  discuss  that  point  in  the  memo- 
randum although,  as  you  point  out,  he  does  say  in  the  memorandum 
that  the  deed  was  cleared  witli  the  Commissioner  of  Internal  Reve- 
nue and  obviously  the  only  reason  to  clear  that  with  the  Commissioner 
of  Internal  Revenue  is  for  tax  purposes. 

Mr.  Dennis.  But,  ]Mr.  Chairman,  if  I  may  make  an  observation, 
unless  I  completely  misunderstood  what  the  gentleman  read,  he  says 
that  the  unrestricted  gift  would  be  more  advantageous  and  then 
he  proceeds  to  give  the  reason,  which  is  that  the  value  would  be  greater 
if  it  were  unrestricted  and  he  says  nothing  when  he  is  discussing  that 
very  point  as  to  why  it  is  advantageous  to  indicate  in  the  slightest 
that  there  would  be  any  question  as  to  its  validity.  Now,  is  that  not 
true  ? 

Mr.  Xi'ssBAuar.  That  is  correct. 

Mr.  Dennis.  Thank  you. 

Mr.  McCeory.  If  the  gentleman  will  yield,  he  used  the  word  "va- 
lidity"' and  that  is  the  thing  that  concerned  me,  that  the  memorandum 
does  not  indicate  the  validity  of  the  deeds  and  the  purpose  of  sub- 
mitting to  the  Commissioner  was  to  establish  their  validity  for  tax 
purposes. 

Mr.  XrssBAUM.  No;  it  does  not  indicate  that  fact.  It  just  says  it  was 
cleared  with  the  Commissioner.  That  is  all  it  says.  It  does  not  say  the 
rojison  why  it  was  cleared  with  the  ("'ommissioner  of  Internal  Revenue. 

Mr.  McClorv.  IMr.  Ciiairman,  v.'liat  would  the  other  reason  be  for 
deai'ing  it  ? 

Tlie  CiiAiR-NtAN.  I  do  not  think 

Mr.  DoAR.  Congressman,  I  think  there  are  two  things.  One  would 
be  the  validity  of  the  deed  with  respect  to  a  transfer  of  the  papers 
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and  tlie  other  was  the  deductibility  of  a  valid  transfer.  Now,  ob- 
AJously,  a  deed  that  has  restrictions  on  it  is  a  valid  transfer  and  the 
([uestion  is  whether  or  not,  because  of  some  lES  reguhitions,  that 
rt'stricted  transfer  is  not  one  that  qualilies  as  a  charitable  deduction 
in  the  year  of  the  transfer.  I  suppose,  I  think  it  is  apparent  that  the 
IKS  official  to  check  this  Avas  considering  whether  or  not  it  was  de- 
ductibk>.  But  it  does  not  say  tliat  in  tlie  memorandum. 
Mr.  Kastenmeiku.  Mr.  Chairman. 
The  Chairman.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  I  thought  that  you  said  that  the  forms  were  ap- 
proved by  the  IRS.  You  did  not  make  it  clear  whether  the  forms  per- 
tained to"  this  particuhir  formulation  or  rather  the  forms  in  general, 
tlic  two  forms  of  deeds  were  in  general  approved  by  the  IRS.  That 
point  did  not  come  across  to  me. 

Mr.  Nussbaum.  Mr.  Ilitzel  has  informed  us  in  tlie  interview  that 
these  two  particular  forms,  these  two  alternative  forms,  were  presented 
to  the  IRS  and  appro \ed  by  the  IRS. 

Mr.  Kastenmeier.  That  is,  for  Mr.  Nixon,  not  as  general  forms  tliat 

liad  heretofore 

Mr.  Nussbaum.  That  is  correct,  for  Mr.  Nixon.  And  that  is  what 
the  memorandum  says. 

I  miglit  also  add  for  your  information  that  the  forms  of  deeds  have 
been  cleared  both  with  the  Commissioner  of  Internal  Revenue  and 
the  General  Services  Administrator.  But  it  is  these  particular  forms, 
because  that  is  what  ]\[r.  Ritzel  told  us. 

In  any  event,  the  President  did  sign  the  deed  which  contained  the 
I'estrictions  and  that  deed  was  countersigned  by  the  General  Services 
Administration  on  December  30,  1968.  Near  the  end  of  December 
1968,  Mr.  Newman  went  up  to  the  offices  of  Nixon-Mudge,  which 
was  President  Nixon's  law  firm  in  New  York,  looked  through  the 
papers,  segregated  out  those  papers  which  would  constitute  tlie  gift 
of  the  1968  papers,  a  schedule  was  prepared  of  those  papers,  it  was 
attached  to  the  deed  which  was  signed  by  the  President,  a  GSA  truck 
came  to  Nixon-Mudge  and  physically  took  those  papers  from  Nixon- 
Mudge,  the  1968  gift  papers,  and  drove  them,  took  them  to  a  Federal 
records  center  in  New  York,  where  the  papers  remained  until  March 
of  1970. 

That  is  basically  the  chronology  which  is  given  in  somewhat  more 
detail  in  our  report,  but  that  is  basicallv  the  chronology  of  the  1968 
gift. 
Mr.  M.VR^vziTi.  ]Mr.  Cliairman,  just  a  point  of  clarification. 
The  Chairman.  Mr.  INIaraziti. " 

Mr.  MaRx\ziti.  Do  I  understand  that  the  committee  will  be  furnished 
in  due  course  with  a  copy  of  the  memorandum? 
Mr.  Nussbaum.  Yes. 
Mr.  DoAR,  Yes ;  you  will. 
INIr.  Brooks.  Mr.  Chairman? 
The  Chairman.  Mr.  Brooks. 
Mr.  Brooks.  Will  counsel  yield  ? 

I  notice  in  page  2,  you  say  that  President  Nixon  signed  the  exe- 
cuted restrictive  deed.  In  page  3,  it  says  in  substance  in  a  memo 
apparently  attached  that  this  gift  was  free  and  clear  with  no  rights  re- 
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niaiiiing  in  the  taxpayer.  Did  they  consider  the  restrictions  which 
limited  the  accessibility  of  the  material  as  a  right  remaining  in  the  tax- 
payer or  not? 

Mr.  XussBAUM.  Well,  Congressman,  what  you  are  referring  to  on 
page  3  of  the  memorandum  is  the  income  tax  return  itself.  The  in- 
come tax  return,  we  understand,  stated  in  substance,  as  you  indicated, 
that  the  gift  was  free  and  clear  with  no  rights  remaining  in  the  tax- 
payer. The  deed  itself,  as  you  can  see  from  page  A-3,  does  contain 
certain  restrictions,  and  really,  we  have  no  explanation  for  that  other 
than  perhaps  the  accountant  felt  that  it  was  accurate  to  say  that  the 
gift  Avas  free  and  clear  with  no  rights  remaining  in  the  taxpayer.  It  is 
for  the  committee  to  make  a  decision — I  think  it  is  for  the  committee 
to  make  a  decision  with  respect  to  the  significance  of  what  the  tax  re- 
turn says  as  contrasted  with  what  the  deed  says.  I  do  not  think  it  is 
for  us  to  make  that  distinction. 

The  Chairman.  Well,  that  is  a  matter  for  the  committee  to  decide 
upon.  I  think  you  have  pointed  out  the  questions  that  arise. 

Mr.  Seiberlixg.  Mr.  Chairman? 

Mr.  Butler.  A  question,  INIr.  Chainnan  ? 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  Mr.  Nussbaum,  was  a  written  ruling  issued  bv  the 
IRS  to  your  knowledge  at  the  time  these  forms  were  cleai-ed  with  IRS  ? 

Mr.  Nussbaum.  No.  To  my  knowledge,  tliere  was  no  such  written 
ruling.  As  I  understand  it  from  Mr.  McKeithen,  who  just  told  me  this, 
IRS  does  not  recall  reviewing  these  particular  forms  of  deed. 

ISIr.  Seiberling.  Is  that  the  normal  x:)ractice,  or  is  it  usual  to  get 
a  written  ruling  ? 

Mr.  IMcKeithen.  Congressman,  I  think  tliis  was  a  somewhat  un- 
usual situation  in  that  the  President-elect  of  the  United  States  was 
considering  making  a  gift  of  this  kind.  As  I  understand  it  from  my 
conversation  with  his  counsel  at  that  time,  ]Mr.  Ritzel,  one  of  Mr. 
Ritzel's  partners  drafted  both  Aversions  of  tlie  deed.  He  took  those 
versions  of  the  deed  to  Washington,  D.C.,  discussed  them  with  of- 
ficials of  the  General  Services  Administration  to  make  sure  that  the 
deeds  were  sufficient  for  National  Archives  purposes,  and  on  the 
same  day,  went  to  the  then  Commissioner  of  the  Internal  Revenue 
Service,  Mr.  Sheldon  Cohen,  and  discussed  them  with  him. 

Now,  I  may  point  out  that  on  page  12  of  the  Joint  Committee  re- 
port, it  is  stated  that  Mr,  Tannian  himself  acknowledges  that  he  saw 
ISIr.  Cohen,  but  that  Mr.  Cohen  did  not  give  any  opinion  as  to  the 
validity  of  the  deeds.  Mr.  Cohen  himself  also  states  that.  However, 
]Mr.  Ritzel  insisted  when  we  talked  with  him  that  there  would  be  no 
other  reason  for  Mr.  Tannian  to  have  presented  the  deeds  to  Mr. 
Cohen,  or  indeed  to  have  seen  him  at  all  unless  it  were  for  the  purpose 
of  confirming  the  validity  of  the  drafts  as  written  by  ]\Iudge,  Rose. 

]Vrr.  Fish.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Fish. 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

I  understand  the  date  of  the  Ritzel  memorandum  to  the  President 
was  December  27, 1968  ?  Is  that  correct  ? 

Mr.  Nussbaum.  Yes. 

Mr.  McKeithen.  Yes. 
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]Mr.  Fish.  And  it  refers  there  a  couple  of  times  to  a  Monday,  What 
was  the  day  of  the  week  of  December  27, 1968  ? 

Mr.  NussBAUM.  December  27  was  a  Friday. 

Mr.  Fish.  So  Monday  would  be  what  ? 

Mr.  NussBAUM.  December  30. 

Mr.  Fish.  Was  the  physical  custody  of  the  1968  documents  taken 
over  by  the  GSA  in  that  truck  that  you  talked  about,  did  that  take 
place  on  either  the  30th  or  the  31st  of  December  ? 

Mr.  XussBAUM.  Yes,  I  understand  it  took  place  on  the  30th,  Con- 
gressman. That  is  reflected  on  page  12  of  the  Joint  Committee  report 
which  discusses  the  delivery  of  the  1968  papers. 

Mr.  Fish.  So  there  is  no  issue  here  of  the  completion  of  the  gift? 

Mr.  NussBAUM.  There  is  no  issue  here  of  the  completion  of  the  gift. 

Mr.  Butler.  One  question,  Mr.  Chairman. 

The  Chairman.  Mr.  Butler. 

Mr.  Btjtler.  Was  the  deed,  a  copy  of  the  deed,  filed  with  the  in- 
come tax  return  on  which  he  claimed  it  as  an  unrestricted  gift? 

Mr.  McKeithen.  We  have  not  viewed  that  income  tax  return  so  I 
cannot  make  a  definitive  statement  to  that  effect.  However,  a  copy  of 
the  deed  was  not  filed  with  the  1969  income  tax  return  and  there,  it 
would  seem  to  me  that  there  would  be  no  reason  for  the  deed  to  be 
filed  with  the  1968  income  tax  return,  since  the  description  of  the  terms, 
of  some  of  the  terms  of  the  gift — that  is,  as  to  the  restrictions  or  lack 
of  restrictions  on  the  gift — was  contained  in  the  papers  filed  with  the 
1968  income  tax  return. 

^iv.  Owens.  ]Mr.  Chairman  ? 

The  Chairman.  Mr.  Owens. 

_Mr.  Owens.  Mr.  Nussbaum,  was  it  you  who  conducted  the  inter- 
view with  IVtr.  Ritzel  ? 

Mr.  NussBAUM.  No,  Mr.  McKeithen  conducted  the  interview  with 
Mr.  Eitzel,  and  another  member  of  our  consultant  staff. 

Mr.  0"SVENS.  Mr.  McKeithen,  in  your  interview,  did  you  discuss 
whether  Mr.  Kitzel  had  discussed  possible  tax  implications  of  the 
differing  kinds  of  deeds  in  his  conversation  on  the  28th  with  the 
President  ? 

Mr.  McKeithen.  Mr.  Kitzel  indicated  to  us  that  in  his  conversation 
on  the  28th  with  the  President-elect,  they  discussed  mainly  the  ques- 
tion of  access  to  what  sensitive  papers  might  have  been  in  the  collec- 
tion deeded.  He  said  they  did  not,  he  did  not  narrow  his  description 
of  the  discussion  any  more  than  that. 

Mr.  Owens.  So  far,  he  did  not  say  that  he  did  or  did  not,  then  ? 

Mr.  McKeithen.  That  is  correct. 

Mr.  Owens.  Mr.  Nussbaum,  Wien  you  just  answered  in  response 
to  Mi:  Fish  that  there  is  no  question  of  the  delivery  of  the  gift,  you 
are  talking  about  delivery  of — is  that  what  you  said,  that  there  is  no 
question  that  the  materials  were  delivered  to  GSA  before  the  end  of 
the  year? 

Mr.  NussBAUM.  As  I  understand  it,  that  is  correct,  yes. 

Mr.  0^\'t:ns.  You  were  not  making  a  legal 

_Mr.  NussBAUM.  No,  I  am  talking  about  physical  delivery,  physical 
picking  up  of  the  papers  and  taking  them  to  a  Government  *  office 
building,  a  Federal  records  center  in  New  York. 
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"Sly.  OwEXS.  Thank  you. 

yh-.  XussBAUM.  What  1  would  like  to  do  now  with  the  chainiian's 
[KMinissiou  is  turn  to  IDOD  and  just  touth  on  sonic  of  the  events  men- 
tioned in  our  report. 

Fii'st,  I  would  ask  the  conunittee  to  turn  to  pa^e  A-ir)r)  of  the  Joint 
Connuittee  report,  which  is  a  nienioranduni  to  the  Piesident  from 
John  Ehrliclnnan.  That  memorandum  is  dated  February  6,  1969.  As 
you  can  see,  in  that  memorandum,  the  subject  of  which  is  charitable 
contributions  and  discussions,  Mr.  Ehrlicliman  writes  to  the  Presi- 
dent that  "as  you  laiow"* — and  I  am  just  paraphrasinjsj,  since  the 
memorandum  is  in  front  of  the  committee — we  arran,i>-ed  for  the  maxi- 
nuun  30  percent  charitable  ^iit  tax  deduction  in  19()8  by  donating  a 
portion  of  your  papers  appraised  at  the  necessary  amount  to  the  United 
States. 

Then  he  goes  on  to  say  that  this  year,  you  arc  in  a  position  to  make 
charitable  contributions  up  to  30  percent  of  your  joint  income.  Then 
he  goes  on  to  suggest  that  of  that  oO  percent,  20  percent  would  come 
from  income  which  he  receives  from  his  writings.  Of  this  30  percent — 
without  reading  the  entire  memorandum,  I  would  direct  your  atten- 
tion  to  the  second  paragraph : 

I  would  suggest  that  we  arrange  a  schedule  of  charitable  contributions  from 
sales  of  your  writings  so  you  can  give  to  those  charities  you  select  20  percent  of 
your  adjusted  gross  income.  The  remaining  10  percent  will  be  made  up  of  a  gift 
of  your  papers  to  the  United  States.  In  this  way,  we  contemplate  keeping  the 
papers  as  a  continuing  reserve  which  we  can  use  from  now  on  to  .supplement 
other  gifts  to  add  up  to  the  30-percent  maximum. 

Then  on  the  next  page,  he  discusses  certain  of  the  President's  writ- 
ings, publication  of  those  writings. 

Now,  on  the  next  page,  there  are  some  handwritten  notes,  and  they 
are  apparently  handwritten  notes  of  the  President.  He  says,  one, 
"riood.'"  And  two,  he  says,  "Let  me  know  what  we  can  do  on  the  foun- 
dation idea."  There  is  no  mention,  obviously,  in  this  memorandum  of 
any  gift,  any  bulk  gift  of  papers,  any  ^.^OO.OOO  gift  or  any  large  gift 
of  papers,  as  is  evident  to  the  committee. 

The  next  significant  e\'ent.  or  one  of  the  next  significant  events 

Mr.  HoGAN.  Mr.  Chairman,  may  I  ask  a  question  ? 

The  Chairman.  Mr.  Hogan? 

Mr.  HoGAN.  What  was  Mr.  Ehrlichman's  title  at  that  time  ? 

Mr.  NussBAUM.  jVIr.  Ehrlichman  then  was  counsel  to  the  President. 

Mr.  HoGAN.  Counsel  to  the  President  i 

The  Chairman.  That  is  correct. 

Mr.  NussBAUM.  That  is  right. 

Mr.  Flowers.  Mr.  Chairman  ? 

The  Chairman.  ]Mr.  Flowers.       « 

Mr.  Flowers.  Mr.  Nussbaum,  you  said  there  was  no  mention  of  any 
bulk  gift  of  papers  in  the  memorandum.  The  last  paragraph  of  page 
IT);").  "The  remaining  10  percent  will  be  made  up  of  a  gift  of  your  papers 
to  the  United  States.''  That  is  not  a  bidk  gift  of  papers?  Now,  it  is  a 
judgmental  decision  as  to  what  they  are  talking  about  there. 

Mr.  Nussbaum.  That  is  correct,  Mr.  Congressman. 

Mr.  Flowers.  When  you  are  talking  about  10  percent  of  adjusted 
gross  income  of  a  man  making  $250,000,  you  are  talking  about  $25,000 
worth  of  deduction,  are  vou  not  ?  Each  year  ? 
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]Mr.  Seiberlixg.  Would  the  gentleman  yield  i 

^h\  NussBAUM.  Ultimately,  Congressman,  the  President's  tax  re- 
turn leflects  that  a  gift  was  given  of  approximately  $576,000,  which 
v.ould  be  sufficient  to  cover  approximately  a  5-year  period.  Now,  it 
is  for  the  committee  to  make  a  judgment,  of  course,  as  to  what  this 
juemorandum  means  and  it  is  not  for  the  staff  to  make  such  a  judgment. 
But  one  interpretation  of  the  memorandum  can  be  contemplation,  at 
least  on  February  6.  IDBO,  that  they  would  not  make  a  gift,  a  large  gift 
of  ifv500,000  or  any  similar  amount  of  papers,  but  rather,  the  President's 
oO-percent  charitable  deduction  would  be  made  up,  ^O  percent  of  that 
or  two-thirds  of  that,  really,  would  be  made  up  by  a  gift  of  the  proceeds 
of  his  writings,  and  an  atlditional  10  percent  would  be  made  up  by 
a  gift  of  papers,  and  the  papers  would  then  be  kept  year  after  year 
and  given  as  necessary  to  make  up  that  10  percent.  That  is  one  }x>s- 
sible  interpretation  of  this  memorandum.  There  may  be  other  possible 
interpretations. 

Mr.  Flowers.  Is  it  not  a  fact,  though,  and  I  do  not  intend  to  argue 
this,  that  the  law  had  alread}^  been  passed  previously  which  would 
require  that  any  public  official  donating  papers  do  it  by  a  time  certain 
which  was  already  established  ^ 

Mr.  Nassbaum.  Xo.  that  is  incorrect.  At  this  point  in  time,  Febru- 
ary f),  1969,  there  was  no  such  law.  At  this  point,  there  wore  no  restric- 
tions, which  were  later  passed,  with  respect  to  a  President  or  anybody 
else  giving  papers.  You  will  see  as  we  continue  in  the  chronology 
that  it  was  only  in  the  late  spring  of  1969  that  the  first  suggestion 
became  apparent  that  such  a  law  might  be  passed,  and  that  law  was 
ultimately  passed  at  the  end  of  December  1969.  That  is  when  it  became 
law. 

Mv.  SeiberlixCx.  Would  the  gentleman  3-ield  ? 

Mv.  Flowers.  Sure. 

]\rar.  Seiberling.  The  last  sentence  on  page  A-155,  it  seems  to  me, 
is  the  key  to  this  because  it  says,  "We  contemplate  keeping  the  papers 
as  a  continuing  reserve  which  we  can  use  from  now  on  to  supplement 
other  gifts  to  add  up  to  the  30-percent  maximum." 

In  other  Avords,  they  were  going  to  give  a  partial  gift  of  these  papers 
each  year  to  supplement  the  other  20  percent.  As  I  understand  it,  and 
]\rr.  Xussbaum  can  correct  me,  the  passage  of  the  law  is  what  made 
that  proposal  no  longer  feasible.  Is  that  correct  ? 

]Mr.  Xussbaum.  If  that  was  the  pro]X)sal.  if  that  is  your  interpreta- 
tion of  the  pro}X)sal,  the  passage  of  the  law  did  make  that  proposal 
no  longer  feasible. 

Mr.  MgClory.  Mr.  Chairman,  may  I  ask  this  question  for 
clarification  ? 

The  Ciiairmax.  Mr.  ]McClory. 

]Mr.  McClory.  The  part  you  omitted  there  related  to  proceeds  of 
his  sale  of  his  book  "Six  Crises"'  and  the  effect  that  the  proceeds  would 
be  paid  directly  to  the  Boys  Club  of  America,  Young  People  of 
America — was  that  done  ?  Do  you  know  ? 

Mr.  McKeithex.  Congressman 

Mr.  McClory.  That  would  not  involve  a  deduction.  That  would  in- 
volve an  assignment  and  then  a.  direct  payment.  I  just  wonder  if  that 
was  done. 
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Mr.  McKeithen.  As  it  eventually  occurred,  proceeds  of  his  writing 
were  assigned  directly  by  the  President  to  certain  organizations,  in- 
cluding, I  believe,  the  Nixon  Foundation.  On  page  210  of  the  Joint 
Committee  report,  paragraph  No.  G  on  that  page  deals  briefly  with  the 
assignment  of  royalty  income  to  charities.  We  do  not  have  any  informa- 
tion as  to  exactly  which  charities  this  income  was  assigned  and  the 
amount  of  such  assignments. 

Mr.  McClory.  You  do  not  know  whether  the  proceeds  from  the 
sale  of  "Six  Crises"  went  directly  to  the  Boys'  Clubs  of  America? 

]Mr.  McKeithen.  I  do  not  know. 

Mr.  McClory.  Thank  you. 

The  Chairman.  Mr.  Doar, 

Mr.  DoAR.  Members  of  the  committee,  it  might  be  helpful  to  sum- 
marize the  legislative  history  of  this  particular  section  of  the  IRS 
Code  that  provides  for  deductions  of  gifts  of  papers  to  the  Govern- 
ment, for  example  public  men's  papers. 

In  February  of  1969  there  was  a  law  on  the  books  of  the  United 
States  that  permitted  taxpayers  to  make  gifts  of  papers  to  the  Govern- 
ment and  claim  a  deduction  of  the  fair  market  value  of  the  gift.  There 
was  also  a  provision  in  the  Code  that  permitted  taxpayers  to  make 
gifts  of  such  papers  so  that  they  could  carry  forward  the  deduction 
for  5  years,  if  they  so  desired. 

The  amount  of  the  deduction  for  any  particular  year,  regardless  of 
the  size  of  the  gift,  was  limited  to  30  percent  of  the  taxpa^^er's  adjusted 
gross  income,  so  that  if  a  person  in  one  particular  year  desired,  he 
could  give  200  percent  of  his  adjusted  gross  income  and  carry  forward 
170  percent  of  that  amount  for  5  years.  I  am  sure  that  many  of  the 
members  of  the  committee  are  familiar  with  other  carry  forward  and 
carryback  provisions  of  the  Internal  Revenue  Code. 

Now,  sometime  in  the  late  spring  in  one  of  the  committees,  on  the 
Tax  Committee  of  the  House  of  Representatives,  consideration  began 
to  be  given  to  the  elimination  of  this  provision  and  to  putting  a  stop  to 
it.  Ordinarilj^  when  the  tax  laws  are  amended  they  are  usually  amended 
prospectively ;  that  is,  the  taxpayers  of  the  United  States  receive  notice 
that  at  some  date  in  the  future  they  will  no  longer  be  able  to  claim  a 
particular  deduction.  That  is  ordinarily  the  way  deduction  elimina- 
tions are  handled  by  the  Congress,  if  I  understand  it  correctly. 

In  the  end  of  July  or  right  after  the  1st  of  August  the  committee 
of  the  House  that  was  preparing  the  amendment  to  the  IRS,  including 
a  number  of  reforms  to  the  IRS,  included  a  recommendation  or  I 
believe  the  House  passed  a  bill  that  eliminated  this  particular  deduc- 
tion as  of  the  close  of  1969.  And  when  the  bill  got  over  to  the  Senate 
thei'e  was  debate  on  the  floor  and  in  the  committee,  and  in  the  Senate 
Finance  Committee  as  to  the  fact  that  this  was  not  an  appropriate 
kind  of  deduction,  that  a  great  number  of  persons  had  taken  advantage 
of  this  deduction,  of  this  claim  by  giving  papei-s,  and  that  it  was  the 
kind  of  a  thing  that  ought  to  be  eliminated.  As  a  result  of  the  view- 
points of  several  of  the  U.S.  Senators  who  were  on  the  committee, 
the  Senate  Finance  Committee  passed  a  bill  that  provided  that  the 
deduction  be  eliminated,  but  eliminated  retroactively  back  to  Decem- 
ber 31, 1968. 

So,  when  the  bill  came  to  conference  in  the  end  of  November  1969, 
you  had  a  House  bill  that  provided  the  deduction  would  be  eliminated 
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as  of  December  31,  1969,  and  a  Senate  bill  that  provided  it  would  be 
eliminated  as  of  December  31,  1968.  In  the  conference  committee,  the 
committee  members  of  the  House  and  the  Senate  compromised  and  set 
the  elimination  of  the  deduction  for  July  26,  1969,  and  so  that  is  the 
legislative  history  of  the  elimination  of  this  deduction  that  included 
the  right  to  give  away  enough  papers  so  that  3'Ou  could  accumulate 
deductible  items  for  5  years. 

:Mr.  HoGAN.  Mr.  Chairman? 

The  Chairman.  JNIs.  Holtzman. 

Ms.  Holtzman.  Tliank  you,  Mv.  Chairman.  Mr.  Nussbaum,  in  line 
with  the  question  asked  by  Mr.  AlcClory  regarding  the  assignment  of 
writings  or  proceeds  of  writings  to  charitable  gTOups  such  as  the  Boys' 
Clubs,  even  though  assignment  is  made  of  the  royalties  to  a  charitable 
organization,  the  taxpayer  still  has  to  claim  those  proceeds  as  income, 
and  then  takes  the  assignments  as  a  deduction,  is  that  correct? 

Mr.  NussBAU]Nr.  That  is  correct.  As  the  memo  from  Mr.  Ehrlich- 
man  to  the  President  states :  "While  we  will  have  to  account  for  those 
proceeds  in  gross  income,  the  amount  will  be  deductible  as  a  charitable 
contribution." 

Mr.  HoGAN.  ]May  I  ask  a  question?  One  interpretation  is  possible 
that  Mr.  Doar  outlined  that  they  have  been  alleging  the  deduction 
over  a  5-year  period,  but  is  it  not  also  possible  that  in  the  Ehrlichman 
memorandum  that  they  were  referring  to  new  papers  which  would  be 
accumulated  during  that  year?  In  other  words,  Presidential  papers 
are  accumulated  on  a  constant  basis. 

Mr.  NussBAUM.  Presidential  papers  are  accumulated  on  a  constant 
basis,  but  the  1968  gift  and  the  1969  gift  consisted  solely  of  pre-Presi- 
dential  papers.  But,  as  to  whether  it  is  possible  that  Mr.  Ehrlichman 
had  that  in  mind,  the  accumulation  of  Presidential  papers,  I  guess  I 
would  have  to  say  that  is  possible,  yes. 

Mr.  HoGAx.  Thank  you. 

The  Chairman.  The  committee  will  please  defer  questions  until  we 
have  gotten  through  with  this  presentation.  I  think  the  presentation 
will  not  take  too  long,  and  I  think  the  committee  members  can  ask 
questions  thereafter. 

Mr.  Nussbaum.  Thank  you,  Mr.  Chairman. 

In  early  1969  Mr.  DeMarco,  Frank  DeMarco,  who  was  a  partner 
of  Herbert  Kalmbach,  one  of  the  attorneys  who  handled  tlie  Presi- 
dent's tax  returns,  Mr.  Kalmbach's  firm,  in  other  words,  replaced  the 
Nixon,  Mudge  Rose  firm  in  New  York  as  the  President's  attorneys 
with  respect  to  his  returns. 

On  March  20,  1969,  the  1968  papers,  the  gift  of  the  196S  papers  was 
delivered  to  the  Archives  in  Washington,  D.C.  Now,  these  are  the 
papers,  as  you  will  recollect,  that  were  picked  up  on  December  30, 
1968,  and  taken  to  a  Federal  record  center  in  New  York. 

On  ]March  20,  1969,  they  went  from  New  York  to  the  Archives  in 
Washington  and  were  placed  in  a  room  there,  a  room  called  14:-W  for 
Weaker. 

Now,  the  President  also  had  a  large  amount  of  papers  which  had 
not  been  given  to  the  Government.  As  you  understand,  the  1968  gift 
was  a  selection  of  a  portion  of  those  pre-Presidential  papers.  Those 
papers  were  moved  initially  from  New  York  to  the  Executive  Office 
Building  in  Washington.  And  without  goinir  into  a  creat  amount  of 
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detail  because  it  is  all  in  the  Joint  Committee  report,  there  were 
discussions  in  March  19()1)  between  members  of  the  White  House  and 
people  at  the  Archives, 

We  do  knoAV  that  on  ^farch  26  and  27.  all  the  I^resident's  pi-e- 
Presidential  ])apers  v.hich  had  not  been  pi-eviously  deeded  in  11)68 
Avere  delivered  to  the  Archives  and  placed  also  in  a  separate  room,  a 
room  difi'erent,  or  a  section  dili'erent  from  the  room  in  which  the  1D6S 
papers  were  })laced. 

Xow,  the  Joint  Committee  staff  conchules — and  v.dien  I  talk  about 
the  Joint  Committee,  of  course,  I  am  talking  about  the  Joint  Com- 
mittee on  Internal  lievenue  Taxation — concludes  that  they  believe  that 
this  transaction  was  for  the  purposes  of  storage  so  that  the  people 
in  the  Arcliives  could  woik  on  the  papois.  It  is  the  position  of  the 
White  House  in  this  regard  that  the  delivery  of  the  papers  on  3Jarch 
26  and  27  constituted  the  making  of  the  gift  whicli  was  eventually 
deducted  under  the  1969  tax  return. 

Xow,  all  the  facts  here  again  are  contained  in  the  Joint  Committee 
report,  and  I  do  not  plan  at  this  pai-ticular  ]:)oint  to  c'o  over  each 
paiticular  memorandum  and  letter,  but  I  think  it  is  safe  to  say,  and 
I  do  not  think  piiyone  contests  this  point,  I  think  this  is  uncontradicted 
that  no  one  at  the  White  House  told  anyone  at  the  Archives  or  anvone 
at  tiie  General  Services  Achninisti-ation  that  a  gift  was  being  made  on 
March  27,  1969,  when  the  j^apers  Avere  delivered  to  the  Archives. 

The  Archives  claims,  and  you  will  see  this  when  you  read  the  Joint 
Committee  report,  that  the  papers  were  delivered  at  their  request,  and 
they  initially,  the  White  House  requested  that  the  Archives  peoj)le 
woi'k  on  the  papers,  sort  them  and  select  them  at  the  Executive  Offi^^e 
Jluilding.  The  Archives  people,  after  beginning  this  r>rocess.  felt 
that  they  did  not  have  enough  i-oom  there  and  refjuested  the  papers 
come  and  be  stored  at  the  Archives,  where  it  would  be  nuich  easier  to 
work  on  them. 

Mr.  WiOGixs.  Mr.  Chairman?  Counsel,  avIio  are  you  talking  about 
when  you  say  White  House  at  this  i^oint  ? 

"]Mr.  XrssBAFi\r.  I  am  talking  about  the  White  House,  Mr.  ^lorgan 
and  Mr.  Stewart,  Edward  iMorgan  who  is  a  deputy  counsel  to  the 
Pi'esident.  who  was  on  Mr.  Ehrlichman's  staff  and  Mr.  Stewart. 

Mr.  Wtggixs.  In  both  cases  v.'hen  you  referi-ed  to  the  Wliite  House, 
now  you.  ai'e  talkinff  about  Ed  Morgan  an.d  ]Mr.  Stewart  ? 

Mr.  XussBAi-M.  That  is  coi-i-ect.  That  is  con-ect. 

In  any  event,  the  papers  were  delivered  on  March  26  and  March  27. 
1069,  and  by  papers,  I  am  talking  about  the  pre-Presidential  papers 
which  were  not  deeded  to  the  Covernment  in.  196S. 

Xow,  on  April  S,  1960,  T?alph  Xewman.  who  was  an  nppraisei-,  does 
^ome  into  the  Archives,  and  he  does  do  an  apjiraisal  of  the  1968  papers. 
Xow  again,  so  T  can  hp  clear,  by  1968  papers,  I  mean  those  papers 
vrhich  were  deeded  and  delivered  at  the  end  of  1968. 

XoAv,  he  has  to  do  the  appraisal  at  th^s  noint  because  the  income  ta?c 
return  for  1968  short! v  has  to  be  filed.  It  is  not  necessaiT  to  do  an 
appraisf)!  until  that  return  is  filed.  A^d  Mr.  Xewman  does  come  in 
on  Apiil  8,  1068,  does  .qro  into  the  Archives  and  does  do  an  appraisal 
of  the  1968  ])apers,  and  eventually  they  are  valued  at  approxiniatelv 
$80,000.  ■  '  "     -  " 
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Mr.  CoHEX,  You  moan  1960  ? 

Mr.  NussBAUM.  I'm  sorry,  April  8, 19G0.  Ye>. 

Xow,  initially  ^Ir.  Xewinan  stated  to  the  Tiiternal  Revenue  Service 
and  to  the  Joint  Committee  staff  that  in  April  1969,  he  also  viewed  the 
1969  papers  to  determine,  to  see  if  there  was  a  sufficient  amount  of 
papers  to  make  a  giit  of  approximately  $5()().000.  Subsequent  to  those 
statements  by  ^Mr.  Newman,  the  people' at  the  Archives,  Sherrod  East, 
who  accompanied  Mr.  Newman  in  April  1969,  stated  that  Mr.  Newman 
never  viewed  the  1968  papers  in  April  1969. 

Subsequent  to  that,  subsequent  to  those  statements  by  the  ]>eople 
at  the  Archives.  Sherrod  East,  ]Mr.  Newman  reviewed  his  records,  and 
by  this  time  had  retair^ed  an  attorney,  and  discussed  the  matter  with 
his  attorney,  and  in  Icokins;  at  his  records  determined  that  he  was 
incorrect  when  he  said  that  in  April  1969  he  viewed  the  1969  papers. 
He  said  he  never  viewed  the  1969  papers  in  April  1969.  All  he  did, 
as  the  Archives  said,  was  vievv'  the  1968  papers  on  April  8,  1969. 

Initially  Mr.  Newman  had  stated  that  he  believed  that  he  was 
first  contacted  by  Frank  De^Marco  in  April  of  1969  and  asked  to  look 
at  the  1969  papers,  and  he  believed  that  to  be  true.  Later,  after  lookine; 
at  this  records,  as  I  indicated,  he  realized,  he  found  certain  correspond- 
ence, wliich  we  will  refer  to  later  on.  and  he  i-ealized  that  first  contact 
Avith  Mr.  DeMarco.  Mr.  Newman's  first  coiitact  Avith  Mr.  DeMarco 
did  not  come  in  April  1969,  but  came  in  the  end  of  October  1969. 
And  he  knew  that  he  did  not  look  at  the  1969  papers  until  after  he 
liad  talked  with  yiv.  DeMarco. 

So,  consequently,  his  present  statements  to  tliis  committee  as  well 
as  to  the  Joint  Committee  and  to  the  IRS  is  that  the  first  time  he  viewed 
lie  looked  at  the  1969  papers  Avlien  thev  Avere  in  the  Archives  was 
in  November  1969  and  not  in  April  1969.  But.  in  April  1969.  as  I 
indicated,  he  did  look  at  the  1968  papers,  did  appraise  them,  and  that 
appraisal  Avas  in  part  of  the  tax  return  Avhich  Avas  filed  by  the  Piesi- 
(ient  in  April  1969  for  the  tax  year  1968. 

Mr.  Smith.  Mr.  Nussbaum.  you  speak  of  the  1968  papers  and  the 
1969  ])apers.  Noav.  Avhat  you  are  talkina^  about  are  the  papers  delivered 
in  1968  and  the  papers  deli\T-red  in  1969  and  claimed  as  a  deduction, 
is  that  correct  ? 

!Mr.  NrssBAriM.  Bv  the  1968  papers  I  moan  the  papers  Avliich  AA^ere 
aiven  as  a  giit  to  the  United  States  in  1968.  and  the  1969  papers, 
I  mean  the  papers  Avhich  it  Avas  claimed  on  the  President's  tax  re- 
turns Avere  ijiA'en  as  a  gift  to  the  United  States  in  1969. 

Mr.  SMini.  And  they  AA'ere  all  pre-Presidentiai  papers  ? 

Mr.  NrssBAi'M.  They  are  all  pre-Presidential  papers,  that  is  correct. 

Noav.  let  me  turn,  as  I  indicated  I  am  not  takino-  cA'ery  single 
tiling  in  the  report,  just  trying  to  touch  on  certain  of  the  more  im- 
portant things,  but  on  April  21,  1969,  that  date  is  another  significant 
date. 

On  that  date,  according  to  Frank  DeMarco.  and  according  to  Ed- 
Avard  Morgan,  a  deed  Avas  signed  in  California  by  Mr.  Morgan  on 
behalf  of  the  President  in  AAdiich  Mr.  Morgan  deeded  on  behalf  of 
the  President,  or  the  President  deerled  throuah  Mr.  Morgan  as  his 
ao-ent  approximately  $500,000  of  pre-Presidential  pa]'>ers  to  the  Ignited 
States,  tliese  pai-)ers  havinc:  previouslv  been  delivered  to  the  Archives 
on  March  26  and  :Marc]i  27,"  1969. 
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Xow,  DcMcarco  says  such  a  deed  was  signed.  ^Morgan  says  tliat  the 
deed  was  signed. 

Now,  in  Older  to  just  elaborate  a  bit  on  this  story,  DeMarco  first, 
when  he  was  first  interviewed  by  the  Joint  Committee  did  not  recollect 
such  a  deed  being  signed.  Later,  wlien  he  sent  a  written  statement  to 
the  Joint  Committee,  he  did  state  tliat  he  recalled  that  Mr,  INIorgan  did 
sign  such  a  deed  in  1960,  on  April  21, 1969. 

Mr.  DeMarco's  seci-etary  has  testified  before  the  California  secretary 
of  state,  and  has  submitted  an  affidavit  which  states  that  she  recalls 
typing  a  deed  for  the  President  in  1969.  ]Mr.  Morgan  has  stated  that 
he  recalls  signing  a  deed  on  April  21,  1969.  Xow,  this  deed  is  appar- 
ently no  longer  in  existence,  and  no  one  other  than  the  people  who 
have  testified  Avith  respect  to  it  have  seen  this  deed. 

Tlie  deed  was  destroyed,  and  I  will  get  into  that  a  little  bit  later  on 
when  I  deal  with  the  re-execution  in  1970. 

The  deed  was  kept,  as  I  indicated,  by  INIr.  DeMarco.  It  was  never 
given  to  the  Archives.  And  as  I  indicated  also,  it  was  destroyed,  except 
for  one  portion  which  Mr.  DeMarco  says  was  not  destroyed,  and  that 
portion  is  in  existence,  and  that  is  listed  on  page  A-187.  As  von  can 
see,  that  is  entitled  "Schedule  to  a  Chattel  Deed"  dated  March  27, 1969. 
]Mr.  De]\rarco  has  testified  or  has  stated  that  when  Mr.  ISIorgan  came 
out  to  California,  one  of  the  purposes  being  to  sign  a  deed  of  papers, 
that  he  thought  that  Mr.  Morgan  would  bring  with  him  a  schedule 
of  papers  which  were  to  be  given  as  a  gift  in  1969.  When  ]Mr.  ^Morgan 
arrived  in  California  Mr.  DeMarco  had  stated  Mr.  Moi-gan  did  not 
have  such  a  schedule.  Thus,  Mr.  DeMarco  said  he  sat  down  and  he 
had  tvped  this  schedule  A  which  you  are  now  looking  at  at  page  A-1S7. 
Mr.  ]VrcKeithen  reminds  me  that  Mr.  DelNIarco  that  he  had  typed  this 
himself,  this  particular  schedule  himself.  And  this  schedule  was  at- 
tached then  to  the  deed  which  Mr.  Morgan  is  said  to  have  executed  on 
April  21,  1969. 

The  deed  itself,  along  with  the  schedule,  was  kept  by  Mr.  Morgan. 
Excuse  me.  it  was  kept  by  Mr.  DeMarco,  not  by  Mr.  Morgan,  by  Mr. 
De]Marco  in  his  personal  custody.  As  I  indicated,  it  was  never  given  to 
anvone,  never  given  to  the  Archives. 

It  was  later  destroyed,  but  this  schedule  A  was  not  destroyed  ac- 
cording to  ]Mr.  DeMarco,  and  he,  to  my  Imowledge — INIr.  McKeithen 
interviewed  him  and  another  member  of  our  staff — does  not  know  why 
this  was  saved  and  the  deed  was  destroyed. 

Now,  I  should  also  indicate  to  the  committee  that  the  California 
secretary  of  state,  which  recently  prosecuted  a  case  against  ]\Ir. 
DclNInrco  in  the  sense  that  they  wanted  to  take  away  his  notary,  and 
Mr.  DeMarco  ultimately,  on  June  17,  resigned  his  notary,  his  position 
as  a  notary  public  in  California,  so  the  proceedings  ended  on  June  17. 
But,  the  California  secretary  of  state  indicated  to  us  or  representa- 
tives of  his  office  indicated  to  us  that  thoy  had  some  question  as  to 
whether  or  not  this  particular  schedule  A  was  typed  in  1969  when 
ISIr.  DeMarco  said  it  was  typed.  They  are  in  the  process  of  examining 
this  typewritten  document  against  the  typewriters  or  against  samples 
from 'the  typewriters  which  Mr.  DeMarco  had  in  his  office  in  1969. 
They  did  not  complete  that  process  because  in  order  to  conclude  it  it 
required  additional  documents  from  INIr.  DelMarco,  and  those  docu- 
ments were  subpenaed  for  the  notary  hearing  which  was  scheduled 
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to  be  held  on  June  17  of  this  year,  a  couple  of  days  ago.  TVlien  Mr. 
DeMarco  resigned  his  commission  it  was  no  longer  necessary  to  pro- 
duce those  documents  in  response  to  that  subpena,  and  consequently 
they  were  not  able  to  complete  their  typewriter  examination  with  re- 
spect to  the  schedule  A.  And  as  far  as  we  Imow,  there  has  been  no 
completed  typewriter  examination  of  this  particular  schedule  A. 

Mr.  CoHEX.  Mr.  Chairman,  could  I  inquire  on  one  point,  whether 
we  have  any  documents  as  to  Mr.  Morgan,  what  authority  he  had  to 
sign  the  deed  for  the  President  ?  Did  he  have  that  ? 

Mr.  NussBAUM.  Well,  we  discuss  with  Mr.  Morgan  what  authority 
he  had  to  sign  the  deed.  We  asked  him.  He  does  not  recall  anyone 
giving  him  authority  to  sign  the  deed.  Mr.  IMorgan's  story  is  that 
basically  he  was  relying  on'Mr.  DeMarco  with  respect  to  this  niatter 
because  he  had  been  told  that  DeMarco  was  now  representing  the 
President  and  was  the  President's  tax  attorney.  Mr.  INIorgan  stated 
that  in  1968,  at  the  end  of  1968  he  was  asked  to  help  ^Ir.  Ritzel  with 
respect  to  makmg  the  1968  gifts  and  consequently  in  1968  he  thought 
he  could  rely  on  jSIr.  DeMarco  with  respect  to  this.  He  does  not  state 
anyone  specifically  gave  him  authority  to  execute  the  deed  which  he 
signed,  or  Avhich  he  says  he  signed  on  April  21,  1969,  which  conveyed 
approximately  $500,000  worth  of  papers  to  the  United  States. 

;\Ir.  Sp::iberling.  ^Ir.  Chairman  ? 

The  Chairman.  "Wliy  don't  we  continue  with  the  presentation  and 
we  will  defer  the  questions.  It  is  only  going  to  take  a  few  more 
minutes. 

Mr.  NussBAUM.  I  should  say  also,  ]\Ir.  Chairman,  not  only  INIr. 
Morgan  states  he  signed  the  deed  on  April  21,  1969.  but  there  has 
been  an  interview  with  Mr.  Morgan's  secretary.  We  have  not  inter- 
viewed her  but  she  has  been  interviewed  by  the  other  bodies  investi- 
gating this  matter  and  she  states  that  she  recollects  IMr.  Morgan  did 
go  out  to  the  west  coast  in  1969  to,  she  thinks,  sign  the  deed.  Mr. 
McKeithen  says  that  Mr.  Morgan's  secretary,  to  his  knowledge,  has 
ndi  stated  this  fact  directly  to  the  investigating  body  but  she  has 
stated  this  to  Mr.  Morgan's  attorney,  Mr.  Van  Dusen,  in  Detroit,  and 
he  in  turn  has  conveyed  it  to  the  different  investigating  bodies  with 
respect  to  this  matter. 

In  May  of  1969,  subsequent  to  the  execution  of  this  April  21,  1969, 
deed,  Mr.  DeMarco  states  that  he  had  a  conversation  with  Mr.  Blech, 
who  was  the  President's  accomitant,  and  he  asked  Mr.  Blech,  the  way 
he  described  it,  he  said  if  a  gift  had  been  made  of  $500,000  for  how  long 
or  for  how  many  years  can  you  carry  over  that  gift  for  income  tax 
purposes.  He  wanted  to  Imow  for  how  many  years  the  carryover  would 
be  good  if  a  taxpayer,  he  posed  a  hypothetical  question  to  Mr.  Blech 
and  he  said  if  a  taxpayer  had  given  a  gift  worth  $500,000  he  wanted 
to  know  for  how  many  years  the  carryover  would  be  good.  After 
doing  the  calculations,  Mr.  Blech  asked  who  the  donor  was  and 
De]\iarco  replied  that  it  was  the  President.  This  is  in  May  1969.  Blech 
told  our  staff,  as  he  told  the  joint  committee,  that  he  made  notes  of  this 
conversation  and  that  he  dated  those  notes  and  kept  those  notes  sub- 
sequent to  the  conversation,  but  at  the  present  time  he  could  not  find 
those  notes  of  that  conversation.  So,  he  did  not  produce  any  notes  but 
he  does  recall  having  such  a  conversation  with  ISIr.  DelMarco  in  May 
1969  and  Mr.  DeMarco  also  recalls  that  conversation. 


147G 

Xow.  in  June  and  July  1969  we  have  two  memorandiuns  wliicli  were 
written  by  Mv.  Ehrlichman  to  Mr.  Mortjan  and  a  momorandum  writ- 
ten by  ]\Ir.  Bartli  who  was  the  Assistant  to  the  Commissioner  of  the 
Internal  Kevenne  Service  to  ]\Ir.  INforpfan.  Those  memorandums  are 
referred  to  on  the  bottom  of  pai>e  S  of  our  report.  And  you  will  see 
as  we  said  thei-e  on  June  lO  Ehrlichman  wrote  two  memorandums  to 
INIorcran  which  posed  a  number  of  tax  questions  relatin^j;  to  the  Pres- 
ident's taxes.  In  one  of  them  he  asked  "Will  you  please  have  someone 
carefully  check  his  salary  withhoklino-  to  see  if  it  takes  into  account 
the  fact  that  he  will  be  making-  a  full  30-percent  charitable  deduction. " 
Now,  Morgan  apparently  referred  the  question  to  IRS  Commissioner 
Randolph  Thrower,  and  they  Averc  answered  by  a  memorandum  dated 
July  1(),  1969,  from  ]Mr.  Earth,  Assistant  to  Commissioner  Thrower, 
to  i\Ii-.  Morgan. 

Now,  no  mention,  as  our  report  indicates,  is  made  in  either  of  these 
memorandums  that  the  President  had  made  a  gift  of  papers  in  jNIarch 
1969  of  $500,000.  Now,  the  committee  members  do  not  have  copies  of 
these  memoi'andums  before  them  but  when  we  supply,  for  example,  the 
memorandum  from  Mv.  Ritzel  to  the  President  Ave  can  also  supply 
copies  of  these  memorandums. 

Mr.  "WiGOTXs.  Well  I  do  not  understand,  oomisel.  Whv  in  the  world 
AA'ould  Ehrlichman  be  concerned  about  taking  the  full  charitable 
deduction  if  there  had  not  been  at  least  some  contemplations  of  a  gift 
of  the  maximum  amount  for  tliose  years  ? 

Mr.  NussBAUM.  Well,  Congressman 

]\Er.  W^iGGixs.  I  only  raise  the  question  because  you  emphasize  there 
was  nothing  said  about  it. 

Mr.  NussBAFM.  There  certainly  Avas  contemplations  T  guess  that  the 
President  would  make  a  maximum  30-percent  charitable  deduction  for 
that  year. 

The  question,  or  one  of  the  questions  for  tlie  committee  Avas  Aviiether 
or  not  the  President  did  make,  on  INIarch  27,  1969,  a  gift  not  only  for 
the  maximum  30-percent  charitable  deduction  for  that  year,  but  for 
4  succeeding  years  and  all  I  am  stating  is  that  in  the  memorandum 
to  Avhicli  I'm  referring  there  is  no  mention  made  of  such  a  gift  coA'er- 
ing  not  onlv  1969  but  subsequent  years.  I  am  not  stating  anytliing  else 
otiier  than  that  fact. 

Mr.  Waldie,  Mr.  Chairman,  did  in  fact  the  return  of  tlie  President 
take  into  account  a  full  30-percent  charitable,  the  withholding  of  the 
President  take  into  account  the  full  30-percent  charitable  deduction? 

jNIr.  ]McKeithex.  Withholding  from  the  income  tax  payer  never 
takes  into  account  am'  contemplated  deductions. 

Mr.  Waldie.  Was  that  the  substance  of  the  Earth  memorandum? 

Mr.  ]McKeitiien.  That  is  correct. 

Mr.  Xussi3AU]\r.  In  XoAcmber  1969  ]S[r.  XeAvman  returned  to  the 
ArchiA-es.  As  I  indicated  previously,  lie  had  been  there  in  April  1969 
at  AA-hich  time  he  appraised  the  1968  papers  and  his  apin-aisal  Avas 
made  part  of  the  1968  tax  return.  But,  in  NoA-ember  1969  he  returned 
to  the  Archives  and  he  began  doing  a  preliminary  appraisal  of  the 
Arch  i  ATS. 

On  NoA'ember  T,  Mr.  XeAvman  Avrote  a  letter  to  ]Mr.  DelNIarco  and  tlie 
lettei-  is  on  A-263  of  tlie  joint  committee  report.  In  tluit  letter  ;?.Ir. 
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DeMarco  encloses  two  copies  of  an  estimate  of  the  appraised  value  of 
the  President's  pre-Presidential  papers  currently  stored  at  the 
Archives  and  a  total  value  that  JNIr.  Newman  placed  on  them  was 
$2,012,000. 

And  then  he  writes  in  the  second  paragraph : 

You  understand,  of  course,  that  this  is  just  an  estimate  based  on  an  exam- 
ination done  under  extreme  pressure  and  in  a  very  short  iieriod  of  time. 

It  is,  however,  accurate  enough  to  enable  the  President  to  make  a  determina- 
tion as  to  the  disposition  of  the  material. 

At  the  same  time  that  Mr.  Newman  sent  this  preliminary  appraisal 
of  $2  million  and  some  odd  to  Mr.  Dc^larco,  he  also  sent  a  copy  of  the 
appraisal  to  the  President. 

Mr.  Butler.  Counsel,  what  was  the  status  of  the  leo^islation  on 
November  7, 1969  ?  Had  it  been  actually  passed  at  that  time  'i 

Mr.  NussBAUM.  Yes.  The  House  passed  the  legislation  on  August 
7, 1969.  The  effective  date— the  House 

Mr.  Butler.  Now,  what  date  did  the  Senate  pass  it  ? 

Mr.  NussBAUM.  i  am  going  to  get  to  that  in  a  second.  The  Senate 
X)assed  it  on  December  11,  1969.  The  effective  date  in  the  House  legis- 
lation, and  by  effective  date  I  mean  the  effective  cutoff  date,  as  Mr. 
Doar  indicated  earlier,  on  the  House  legislation  that  you  cannot  make 
a  gift  of  papers  any  more,  would  have  been  December  31,  1969.  In 
other  words,  the  end  of  the  year  which  v\'e  are  dealing  with  now.  So 
as  of  that  moment  in  time,  November,  if  you  assume  that  the  Plouse 
bill  would  become  law,  then  you  still  could  make  a  gift  of  papers  in 
1969.  The  Senate  bill,  which  passed  on  December  11,  1969,  with  an 
effective  date,  as  Mr.  Doar  also  indicated,  of  December  31,  1968,  a 
year  back,  so  you  could  no  longer  make  a  gift  in  1969. 

]SIr.  Butler.  All  right.  Thank  you  very  much.  I  think  you  have 
answered  my  question. 

Mr.  Sarbanes.  Can  you  carry  it  through?  What  w^as  it  after  Decem- 
ber 11?  When  was  the  conference,  or  is  that  coming  later? 

]Mr,  NussBAUM.  It  was  going  to  come  later  but  I  can  deal  with  it 
right  now.  On  December  22, 1969,  the  conference  report  was  issued  and 
recommended  an  effective  date  for  the  elimination  of  the  charitable 
deduction  for  gifts  of  papers  to  be  July  25,  1969.  This  effective  date 
was  adopted  by  both  Houses  of  Congress  on  tliat  same  day,  Decem- 
ber 22,  1969,  and  the  President  signed  the  bill  into  law  on  December 
30,  1969.  What  I  am  reading  from  now,  for  the  members  of  the  com- 
mittee, is  on  page  10  of  our  report  which  discusses,  starting  with  the 
second  full  paragraph,  whicli  discusses  the  passage  of  the  legislation 
and  how  it  became  a  pait  of  the  law.  As  you  can  see,  I  would  just  go  a 
little  bit  more  in  detail,  as  you  can  see,  Newman  started  working  in 
the  Archives  on  November  3,  and  then  he  continued  working  in 
November.  He  worked  on  November  3  and  he  worked  from  November 
17  through  November  20  at  the  Archives. 

On  November  21.  the  Senate  Finance  Committee,  as  our  second  para- 
graph on  page  10  of  our  report  indicates,  the  Senate  Finance  Com- 
mittee reported  out  its  version  of  the  Tax  Reform  Act  recommending 
that  the  cliaritable  deduction  for  the  gift  of  papers  be  eliminated  effec- 
tive December  31,  1968.  So,  the  bill  first  came  out  of  a  congressional 
committee,  a  Senate  committee,  after  Newman  began  Avorking  in  the 
Archives  in  November  1960. 


1478 

Now,  as  I  indicated,  Newman  also  sent  a  copy  of  this  preliminary 
appraisal  to  the  President  earlier  in  November  1969.  this  preliminary 
appraisal  of  $2  million  and  some  odd.  Up  to  this  point  in  time  New- 
man had  never  met  the  President,  to  our  knowledge.  But,  on  Novem- 
ber 16,  Newman  was  in  Washini^on,  and  the  story  I  am  now  tcllinu' 
you  is  a  story  that  Newman  told  me  and  Mr.  IMcKeithen  when  we  inter- 
viewed him.  Newman  was  in  Wnshington  as  a  tourist  and  as  a  guest 
and  he  had  a  friend  Avho  was  a  military  aide  at  the  White  House.  Aiv\ 
that  friend,  according  to  Mr.  Newman,  invited  him  to  a  White  Houso 
breakfast,  a  breakfast  on  Sunday,  November  16.  Mr.  Newman  and  his 
wife  attended  that  breakfast  on  November  16.  They  went  to  the  receiv- 
ing line  and  for  the  first  time  on  a  receiving  line  Mr.  Newman  met  the 
President.  He  introduced  himself  to  the  President  on  the  receiving 
line  as  the  President's  appraiser  and  he  said,  "Did  you,"  and  I  am  just 
giving  you  the  substance.  "Did  you  get  my  preliminary  appraisal 
which  I  sent  to  you,  sir?"  And  the  President  said  "Yes,"  he  received 
it  and  he  sort  of  threw  up  his  hands  and  sort  of  smiled  and  said  "I 
didn't  know  they  were  worth  that  much."  And  INIr,  Newman  replied 
"Mr.  President,  that  is  basically  a  conservative  estimate  of  the  papers." 
And  that  is  the  conversation  Mr.  Newman  recollects  with  the  Presi- 
dent, the  first  conversation  with  the  President,  and  to  my  Imowledgo. 
his  last  conversation  with  the  President  on  November  16,  1969. 

Mr.  Mezvinsky.  Mr.  Chairman?  Mr.  Chairman? 

The  Chatrmax.  We  are  going  to  let  JMr.  Nussbaum  finish  his  pres- 
entation. 

Mv.  ISIezvinsky.  Well,  the  target  as  to  the  1969  bill,  can  I  just  ask 
Mr.  Nussbaum  can  you  at  all 

The  Chairman".  Well,  you  can  defer  the  questions  until  later.  I  am 
sure  that  the  presentation  will  be  completed  very  shortly  and  I  am  sure 
the  questions  can  hold. 

Mv.  Mezvinsky.  ok.  Fine. 

Mr.  Nussbaum.  As  I  indicated,  Mr.  Newman  Avas  in  the  Archives 
in  November  1969.  He  prepared  his  preliminary  appraisal,  he  sent  it 
to  the  President,  and  he  continued  to  work  in  the  Archives  after  the 
preliminary'^  appraisal  from  November  17  to  November  20.  He  claims 
he  really  didn't  hear  from  Mr.  DelSIarco  much  during  tliis  particular 
time. 

On  December  22.  as  I  indicated.  Congress  passed  a  bill,  both  Houses 
passed  a  conference  report  eliminating  a  gift  of  papers  effective 
July  25,  1969.  Mr.  Newman  then  recollects  that  on  December  24,  1969, 
he  had  a  telephone  conversation  with  Mr.  DeMarco.  ISIr.  Newman's 
recollection  of  this  is  as  follows : 

Mr.  Newman  asked  Mr.  DeMarco  if  there  was  anything  else  to  be 
done  now  in  light  of  the  fact  that  the  Congress  had  passed  the  bill 
which  apparently  was  going  to  be  sigiied  by  the  President,  and  which 
was  signed  on  December  30,  eliminating  the  possibility  of  making  a 
gift  of  papers  unless  it  was  done  by  July  25, 1969.  Mr.  Newman  recalls 
Mr.  DelMarco  telling  him  there  was  nothing  more  to  do.  INIr.  De^Marco 
has  no  recollection  of  this  conversation  with  Mr.  Newman. 

Now,  Mr.  Newman  also  stated  to  us  he  was  tlio  appraiser  of  the 
President's  papers  and  M-e  asked  Mr.  Newman  if  lie  knew  at  tlie  end.  as 
of  the  end  of  1969  whether  any  gift  of  papers  had  been  made  by  the 
President  in  1969.  He  said  he  did  not  knoAv  of  any  such  gift.  He  said 
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lie  did  not  know  whether  a  gift  had  been  made,  he  did  not  know 
whether  a  gift  had  not  been  made.  No  one  had  told  him  at  the  end  of 
1969  as  to  whether  a  gift  was  made. 

We  asked  him  what  his  impression  was  as  the  President's  appraiser 
at  the  end  of  1969,  and  as  the  report  indicates,  he  said  he  thought  that 
the  President  had  not  made  a  gift  as  of  the  end  of  1969  and  the  words 
he  used  to  ns  is :  "I  thought  they  had  blown  it."  He  said  to  us 

Mr.  Butler.  Mr.  Chairman,  the  report  you  gave  us  says  "I  thought 
he  had  blown  it"  and  my  reading  of  it  means  he  referred  to  Mr.  De- 
Marco  and  not  to  the  President.  Now,  which  one  was  your  intention 
here  ? 

Mr.  NussBATJM.  I'm  sorry.  The  report  is  accurate.  "I  thought  he  had 
blown  it"  is  what  ISIr.  Newman  said  to  us. 

Mr.  Seiberling.  Regular  order,  Mr.  Chairman. 

Mr.  Butler.  I  thinlv  that  is  regular  order.  I  think  we  ought  to  insist 
on  some  accuracy  here. 

Mr.  NussBAUM.  I'm  sorry  Congressman. 

Mr.  Butler.  Well  I  am  too. 

Mr.  NussBAUM.  I  was  not  looking  down  at  the  report.  The  words 
were  "I  thought  he  had  blown  it."  And  as  I  indicated,  Mr.  DeMarco 
does  not  recollect  tliis  December  24,  telephone  conversation  at  all  with 
Mr.  Newman. 

Now,  turning  to  1970,  to  certain  events  in  1970,  there  are  two 
memorandums  which  I  would  like  to  direct  the  committee's  attention 
to  in  1970.  One  was  written  on  January  9,  1970,  and  it  is  contained  at 
page  A-265  of  the  joint  committee  report.  And  the  other  is  written  on 
February  2,  1970,  and  that  is  contained  at  page  A-267  of  the  joint 
committee  report. 

The  memorandum  on  page  A-26.5  is  from  Mr.  Rhodes  who  is  the 
Archivist  of  the  United  States,  to  the  Administrator  of  the  General 
Service  Administration.  And  it  notes,  if  j^ou  look  in  the  second  para- 
graph, it  says : 

Foremost  in  importance  was  the  expected  donation  of  President  Nixon  of 
another  increment  in  his  pre-Presidential  papers  as  a  second  installment  to  those 
deeded  to  the  Government  of  the  United  States  in  December  1968.  No  such  dona- 
tion was  made  in  December  1969,  although  we  understand  that  all  plans  had  been 
made  for  it. 

The  memorandum  which  is  contained  on  page  A-267,  which  is  also 
a  memorandum  from  the  Archivist  of  the  United  States  to  the  GSA 
Administrator,  as  you  can  see  it  says  and  I  am  reading  from  page 
A-267,  exhibit  1-34,  a  memorandum  dated  February  2,  1970,  and  the 
first  paragraph  says : 

The  following  information  is  given  for  your  use  in  a  discussion  with  Mr.  Bob 
Haldeman  on  Tuesday,  February  -3,  concerning  the  development  of  a  President 
Nixon  Presidential  Library. 

And  then  it  has  a  subdivision  A,  status  of  Nixon  Papers,  and  under 
that  2,  and  it  says : 

We  had  expected  a  deed  of  gift  from  the  President  covering  a  second  install- 
ment of  papers  before  the  end  of  the  calendar  year,  but  the  Tax  Reform  Act 
apparently  eliminated  this. 

The  next  document  which  I  will  direct  the  committee's  attention  to 
is  a  letter  from  Mr.  Newman  to  Mr.  DeMarco  on  page  A-272.  It  is  a 
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letter  dated  Murcli  3,  1970,  and  as  you  will  see  the  first  paragrapli 
says : 

Xow  that  we  are  in  1970,  and  you  have  had  an  opportunity  to  study  the  re- 
vised reform  tax  bill  of  1969,  I  wonder  what  the  procedure  will  be  with  reference 
to  the  Xixooi  papers  and  other  material? 

And  then  he  i^oes  on  to  say  in  the  letter  that — 

Despite  the  bill,  there  are  certain  things  that  still  would  qualify  as  gifts,  such 
as  bocjks.  trophies,  and  other  artifacts  not  c<n-ered  .by  section  514  of  the  bill 
which  relates  to  "papers." 

The  next  event  to  which  I  would  make  reference  occurs  on  ^larcli  27, 
1970.  On  this  date  there  is  a  telephone  call  from  Mr.  DeMarco  to  Mr. 
Xew^man.  According  to  both  Mr.  De]Marco  and  Mr.  Xewnian.  Mr. 
DeMarco  called  Mr.  Xewman  and  told  Mr.  Xev/man  that  the  President 
had  made  a  gift  of  papers  on  March  27, 1969.  a  year  earlier.  Mr.  Xew- 
man recalls  Mr.  DeMarco  telling — and  ]Mr.  DeMarco  does  not  recall 
this  conversation  specifically — Mr.  XeAvman  does  recall  it  specifically 
and  Mr.  XeAvman  says  Mr.  DeMarco  said  to  him  a  gift  of  papers  had 
been  made  by  the  President  on  jMarch  27,  1969,  when  the  papers  v/ere 
delivered  to  the  Archives.  And  Mr.  Xewman  says  that  IMr.  DeMarco 
asked  him  for  a  description  of  the  papers,  for  a  description  of  papers 
worth  around  $500,000.  Mr.  Xewman  says  that  he  told  Mr.  DeMarco 
on  the  phone  on  March  27.  1970,  that  while  he  had  examined  papers 
in  late  1969,  Xovember  1969,  he  had  not  at  that  point  selected  sufficient 
papers  to  constitute  a  gift  of  $500,000  and  that  additional  papers  woidd 
have  to  be  selected. 

Following  that  telephone  conversation,  ]\Ir.  Xewman  called  Mary 
Livingston,  an  employee  of  the  Archives,  and  there  was  a  call  between 
Mr.  Xewman  and  Mrs.  Livingston  and  asked  her  to  select  certain  addi- 
tional papers,  to  go  to  wdiere  the  papers  were  stored,  to  select  certain 
additional  papers  and  to  phone  him  back  with  a  description  of  those 
papers.  Xoav,  this  all  takes  place  on  March  27. 1970. 

5lr.  AValdie.  ]Mr.  Chairman,  there  is  an  error  in  the  staff  memo  on 
page  12. 

Xewman  told  the  staff  that  in  his  March  27,  1969,  letter,  and  it 
should  be  1970,  should  it  not  ? 

Mr.  XussBAUM.  That  is  correct.  It  sltould  be  1970.  On  page  12  of  the 
staff'  memo  there  is  an  error. 

]Mr.  Jenxer.  Third  line  from  the  top. 

Mr.  XussBAUM.  Xo,  it  is  the  line  of  the  first  full  paragraph.  Tt  savs 
"Xewman  told  the  staff  that  in  his  March  27, 1969,  letter''  and  it  should 
be  1970  letter. 

Xow,  I  am  about  to  get  to  that  letter  actually.  Mrs.  Livingston,  after 
Mr.  XeAvman's  call,  now  Mr.  Xewman  called  Mrs.  Livingston  and  asked 
her  to  select  certain  additional  papers  and  to  phone  a  description  of  the 
papers  to  him.  Mrs.  Livingston  did  go  into  the  room  where  the  pa- 
l)ers  were  kept,  did  select  certain  additional  papers  and  did  call  back 
^Ir.  Xewman  and  did  give  him  a  description  and  a  listing  of  those 
papers.  In  turn  Mr.  Xewman,  according  to  Mr.  Xewman's  statement, 
phoned  Mr.  DeMarco,  telephoned  to  Mr.  DeMarco  a  listing  of  the  pa- 
pers which  he  had  examined  in  Xovember  1969,  and  which  noAv  in- 
cluded a  portion  of  the  papers  or  the  papers  selected  on  March  27, 
1970,  by  Mrs.  Livingston,  and  on  that  same  day  Mr.  Newman  wrote 
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a  letter  to  Mrs.  Livingston  and  tiiat  letter  is  at  page  A-2T3  of  the  Joint 
Committee  report. 

Xow,  that  letter,  as  indicated,  is  dated  March  27,  1970.  It  is  from 
Mr.  Xewman  to  Mrs.  Livingston  and  it  states,  as  the  committee  can 
see,  that  Mr.  Xewman  enclosed  a  description  of  the  1,176  boxes  of 
manuscript  material  Avhich  Avere  designated  as  a  gift  by  Richard  Mil- 
lions Xixon  in  1969.  And  then  he  states  that — 

This  is  being  done  to  be  certain  that  my  records  corresponded  with  yours,  and 
this  material  is  being  Ivept  separated  from  tlie  bahmce  of  tlie  Nixon  papers. 

I  have  completed  all  my  preliminary  work  on  this  material  but  will  be  return- 
ing soom  to  gather  some  detailed  information  I  will  be  requiring.  I  shall  advise 
yoii  before  coming  East  so  that  you  can  expect  me. 

Xow,  we  asked  ]Mr.  Xewman  why  he  used  the  words  in  this  letter 
"which  were  designated  as  a  gift  by  Richard  Millions  Xixon  in  1969" 
and  ]Mr.  Xewman  told  us  that  he  wanted  the  letter  to  reflect  what  he 
had  been  told  by  Mr.  DeMarco  on  that  date  and  consequently  included 
those  words  in  the  letter. 

Xow.  on  April  6,  and  I  will  try  to  speed  along,  on  April  6  or  April  7, 
1970,  Mr.  Xewman  prepared  and  sent  to  Mr.  DeMarco  an  appraisal 
document  relating  to  the  papers  which  were  eventually  taken  as  a  gift 
of  $576,000.  Xow,  Mr.  Xewman  included  along  with  his  appraisal,  the 
appraisal  documents,  included  an  affidavit  by  Mr.  Xewman  and  that 
affidavit  is  contained  at  page  A-282  of  the  Joint  Committee  report. 

And  if  you  turn  to  page  282  you  will  see  Mr.  Xewman  states  that 
he  appraised  the  papers,  and  now"  I  am  talking  about  the  1969  gift  pa- 
l)ers.  He  says  he  appraised  the  papers  from  the  6th  through  the  8th 
dav  of  April  1969  and  on  Xovember  3,  1969,  Xovember  17  through 
Xovember  20, 1969,  and  December  8, 1969. 

Mr.  Xewman  now  acknowledges  that  this  affidavit  was  incorrect, 
that  the  first  time  he  ever  saw  the  1969  papers  at  the  Airhives  was  on 
Xovember  3, 1969.  He  explains  by  the  way,  that  the  affidavit  was  incor- 
rect because  his  secretary  was  the  one  avIio  prepared  the  affidavit  and 
she  looked  at  his  records,  his  travel  records,  and  other  records  and  she 
saw  that  he  was  at  the  Archives  in  April  1969  so  she  assumed  that  he 
Avas  there  on  that  date  and  ho  Avas  looking  at  the  1969  papers,  and  so 
he  hurried,  signed  the  affidavit  and  sent  it  off.  He  says  later  on  when 
he  took  a  closer  look  at  his  traA^el  records  he  realized  that  he  was  not 
at  the  Archives  to  look  at  the  1969  papers  in  April  1969,  but  only  the 
1968  papers.  But,  in  any  event,  Mr.  Xewman  did  jirepare  that  afficlavit 
and  sent  it  off  to  ]\Ir.  be]Marco,  and  that  affidavit  was  included  as  a 
part  of  the  tax  return. 

Xow.  on  April  6, 1970,  there  was  also  a  telephone  call  from  Mr.  Xew- 
man and  ]N[rs.  Livingston  at  the  Archives.  And  like  some  other  things 
here,  there  is  also  a  different  version  to  some  extent  of  their  telephone 
call.  Mrs.  Livingston  is  an  archivist  at  the  Archives,  an  employee  and 
recalls  Mr.  XeAvman  telling  her  that  the  March  27,  1970.  letter  Avhich 
he  sent  here  in  which  he  said  as  you  will  recall,  he  said  descrilnng  the 
papers  which  Avere  "designated  as  a  gift  by  Richard  Milhous  Xixon  in 
1969"  Mr.  Xewman  said  to  Mrs.  Livingston,  according  to  Mrs.  Living- 
ston, that  the  letter  would  be  the  only  acknoAvledgement  of  a  gift  the 
Archives  Avould  I'eceiA'e  Avith  respect  to  those  papers.  Mr.  XcAvman  dis- 
putes that  he  said  any  such  thing. 
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He  said  he  would  not  say  such  a  thing,  he  was  not  the  tax  lawyer 
for  the  President,  and  this  is  not  something  that  he  would  say  to  Mrs. 
Livingston.  He  did  not  know  anything  about  deed  of  gifts.  That  was 
INIr.  DeMarco's  job.  jNIrs.  Livingston  also  states  that  in  that  conversa- 
tion ]Mr.  Xewman,  and  I  want  to  be  precise,  because  I  wasn't  precise 
before  and  I  should  have  been,  Mrs.  Livingston  told  the  Joint  Com- 
mittee staff  that  Newman  said  "It  would  be  better  for  everyone,  includ- 
ing the  White  House,  if  all  dealings  on  this  point  would  stay  between 
the  two  of  us."  AVe  directed  Mr.  Newman's  attention  to  this  statement 
by  ]Mrs.  Livingston,  that  this  is  what  he  said  to  her  and  Mr.  Newman 
told  us  that  he  may  well  have  said  what  ]\Irs.  Livingston  said  he  said 
but  he  explained  that  he  meant  that  the  Archives  should  not  make  any 
public  announcement  of  the  President's  gift.  He  said  he  felt  that  that 
was  for  the  IVliite  House  to  make  and  that  if  he  made  such  a  state- 
ment, and  he  does  not  contest  that  he  made  such  a  statement,  he  only 
made  it  for  the  purposes  that  I  have  just  indicated  that  he  made  it. 

Now,  on  April  10, 1970,  another  deed  of  gift  was  signed  with  respect 
to  the  1969  papers.  It  was  executed  by  Mr.  Morgan  and  it  was  notar- 
ized as  being  executed  as  of  April  21,  1969.  I  refer  you  to  page  A-295 
of  the  Joint  Committee  report  which  is  a  deed  dated  March  27,  1969, 
and  it  is  signed  as  you  can  see  on  page  299  by  Edward  Morgan,  deputy 
counsel  to  the  President  and  notary,  the  notarization  of  which  is  con- 
tained on  page  A-300  which  is  signed  by  Frank  DelSIarco  which  indi- 
cates or  states  that  it  was  executed  on  April  21, 1969. 

Now,  in  fact,  as  Mr.  DeMarco  acknowledges  and  Mr.  Morgan 
acknowledges,  that  deed  was  signed  in  Mr.  Morgan's  office  on  April  10, 
1969.  And  the  circumstances  with  respect 

Mr.  Seiberling.  1970. 

]Mr.  NussBAUM.  I'm  sorry — 1970.  The  circumstances  with  respect  to 
that  deed  are  as  follows.  Mr.  DeMarco  says  that  after  he  received  a 
new  schedule,  a  complete  schedule  of  the  papers,  the  1969  papers,  after 
he  received  it  in  California  from  ]Mr.  Newman,  he  saw  that  the  schedule 
itself  differed  from  the  1969  deed  in  the  sense  that  the  paper,  the 
texture  of  the  paper  was  different  and  the  typing  was  different,  and 
consequently  he  asked  his  secretary  to  type  another  deed,  and  his  secre- 
tary has  testified  that  she  was  asked  to  type  such  another  deed  to  accord 
with  the  schedule,  the  new  schedule  which  he  had  now  received  and 
she  typed  in  his  office.  So  taking  the  new  deed  which  he  had  tyi^ed  and 
the  new  schedule,  he  went  to  Washington,  he  went  to  Mr.  Morgan's 
office  and  he  asked  Mr.  Morgan  to  reexecute  the  document,  which  Mr. 
Morgan  did.  And  that  is  Mr.  DeMarco's  statement. 

Now,  Mr.  Morgan,  when  he  first  spoke  about  signing  a  deed,  when  he 
made  a  statement  to  the  "\yiiite  House  in  August  1973,  did  not  mention 
the  reexecution  of  the  deed  on  April  10, 1970.  When  he  was  interviewed 
by  the  Joint  Committee,  he  acknowledged  that  the  signature  was  his  on 
that  deed  but  he  did  not  recollect  reexecuting  a  deed.  He  only  recol- 
lected one  deed.  But  subsequent  to  that,  and  Avhen  he  spoke  to  us,  he 
spoke  to  our  staff,  he  did  recollect  reexecuting  a  deed.  He  did  recollect 
DelMarco  asking  him  to  reexecute  something  which  he  had  previously 
signed.  He  doesn't  remember  when  that  happened.  He  doesn't  remem- 
ber on  what  day,  but  he  remembers  being  called  out  of  a  meeting,  he 
told  us,  coming  to  DelNIarco,  DeMarco  telling  him  to  reexecute  some- 
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thing,  reexecuting  it  and  going  back  into  the  meeting.  That  is  the 
statement  Mr.  Morgan  made  to  us. 

The  Chairman.  I  think  we  will  recess.  There  is  a  rollcall  on  an 
appropriation  measure  at  this  time,  and  we  will  recess  until  2  o'clock. 

Mr.  HoGAN.  May  I  ask  a  question  ? 

Would  it  be  possible  to  get  these  citations  to  the  green  book  to  track 
along  with  the  report  ? 

Mr.  DoAR.  Yes. 

Mr.  HoGAN.  It  would  be  very  helpful  to  be  able  to  have  the  page 
numbers. 

The  Chairman.  And  would  the  members  kindly  leave  the  books 
behind. 

[AVhereupon,  at  12:27  p.m.,  the  committee  was  recessed,  to  recon- 
vene at  2  p.m.,  this  same  day.] 

AITERNOON   SESSION 

The  Chairman.  Mr.  Doar. 

Mr.  Doar.  There  is  a  later  report  with  respect  to  the  Stanford  Ke- 
search  Institute,  the  experts,  that  has  been  put  on  your  desk.  That 
should  be  filed  in  tab  99  [100]  ^  of  the  book  that  was  presented  to  you 
yesterday.  This  is  a  supplemental  of  somewhat  a  fuller  report  that  Mr. 
St.  Clair  filed  with  the  court  on  May  31.  It  should  be  made  a  part  of 
the  record. 

Mr.  NussBAuiM.  Members  of  the  committee,  when  we  recessed  for 
lunch  this  morning,  I  had  just  finished  telling  about  the  reexecution 
of  the  deed  on  April  10,  1970,  by  Mr.  Morgan.  As  you  will  recall,  I 
said  that  the  original  deed  which  Mr.  DeMarco  says  was  signed  on 
April  21,  1969,  was  kept  with  him,  never  sent  to  the  Archives,  and 
ultimately  destroyed,  destroyed  after  a  deed  was  reexecuted  on 
April  10,  1970. 

Now,  there  is  a  story  with  respect  to  the  reexecution  of  the  deed 
which  I  want  to  bring  to  the  attention  of  the  members  of  the  com- 
mittee. These  statements  by  Mr.  DeMarco  and  Mr. 

Mr.  Latta.  Mr.  Chairman,  a  matter  of  clarification. 

The  Chairman.  Mr.  Latta. 

]Mr.  Latta.  I  seem  to  have  lost  my  place.  I  cannot  find  where  they 
destroyed  that  deed. 

Mr.  Nussbatjm.  Congressman  Latta,  Mr.  DeMarco  told  us — ^IVIr. 
McKeithen  interviewed  Mr.  DeMarco,  and  Mr.  DeMarco  told  us  that 
he  thinks  the  first  deed  was  destroyed.  He  does  not  remember  where 
it  is  at  this  particular  point.  His  best  memory'-  is  that  the  first  deed  was 
destroyed.  That  is  Mr.  DeMarco's  statements  to  us  in  the  course  of  that 
interview.  No  one  has  produced  that  first  deed,  and  Mr.  DeMarco 
states  that  after  it  was  executed  on  April  21,  1969,  he  kept  that  deed 
in  his  possession.  He  does  not  have  it  now,  he  states.  He  states  that  he 
does  not  know  where  it  is,  and  to  his  best  recollection,  it  must  have 
been  destroved  after  the  new  deed  was  tj^ped  and  was  executed  on 
April  10, 1970. 

'VVliat  I  am  conveying  to  you  is  Mr.  DeMarco's  statements  to  us 
in  the  course  of  the  interview  conducted  by  our  staff. 

1  The  paragraphs  of  book  IV  were  renumbered  prior  to  publication.  The  numbers  in 
brackets  refer  to  the  paragraph  numbers  in  the  printed  volume. 
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The  Chairman.  I  understand  that  was  carried  in  the  newspapers. 

Mr.  XussBAUM.  In  any  event,  I  would  lilve  to  direct  the  committee's 
attention  wdth  respect  to  the  discussion  of  these  deeds  to  page  A-10  of 
the  Joint  Committee  report  is  a  letter  sent 

The  Chairman.  Excuse  me,  what  page  ? 

Mr.  NussBAUM.  Page  A-10  of  the  Joint  Committee  report. 

This  is  a  letter  dated  August  22,  1973.  It  is  from  Kalmbacli,  De- 
Marco,  Knapp,  and  Chillingworth,  signed  by  Frank  DeMarco,  Jr.  It 
is  addressed  to  Coopei-s  &  Lybrand  in  New  York.  At  this  time,  Coopei-s 
&  Lybrand  was  conducting  a  financial  audit  concerning  the  President. 
This  letter  was  sent  in  connection  with  that  audit.  If  you  will  look  on 
page  A-11,  the  last  paragraph,  Mr.  DeMarco  discusses  the  first  deed. 
He  says: 

WJiile  in  our  opinion,  the  law  is  clear  that  an  instrument  of  deed  is  not  a 
necessary  requisite  to  a  gift  of  personal  property,  the  duly  appointed  and  con- 
stituted attorney  in  fact  and  agent  of  the  taxpayer  did  on  April  21,  1969,  execute 
an  instrument  of  gift  reciting  and  declaring  the  intent  of  the  donor  to  make  such 
a  gift ;  that  said  gift  had  in  fact  been  made  on  March  27,  1969,  and  tlie  subject 
matter  thereof  delivered  to  the  National  Archives. 

In  his  letter,  Mr.  DeMarco  does  not  mention  any  reexecutio]i  of  a 
deed  on  April  10, 1970. 

Similarly  in  August  1969,  Mr.  Morgan — sorry.  Similarly,  in  August 
1973,  Mr.  Morgan  made  a  statement  with  respect  to  the  execution  of  a 
deed.  That  is  contained  on  page  A-159  of  the  Joint  Committee  report. 
I  ask  the  committee  to  turn  to  those  pages. 

Page  A-159  is  a  statement  or  a  memorandum  to  Mr.  Douglas  Parker, 
who  is  an  attorney  employed  by  the  IVliite  House,  from  EdAvard  L. 
Morgan.  On  page  A-162,  Mr.  Morgan  discusses  events  in  1969  and 
states : 

"There  is  absolutely  no  question  in  m}'  mind  that  I  signed  a  deed 
of  gift  for  the  President  at  that  time" — referring  to  the  time  indicated 
in  the  paragraph  above;  namely,  Monday,  April  21,  1969.  "The  thing 
that  I  do  not  remember  is  whether  or  not  there  was  any  particular 
schedule  attached  to  the  deed  at  that  time,  and  if  so,  its  contents.'' 

Now,  in  this  statement  made  by  Mr.  Morgan  to  Mr.  Parker  on  Au- 
gust 14,  1973,  Mr.  Morgan  also  does  not  mention  any  reexecution  of 
a  deed. 

Now,  the  way  those  statements  came  to  be  made,  as  we  have  gathered 
from  our  investigation,  is  as  follows,  and  this  we  are  relying  a  great 
deal  on  the  joint  committee,  the  investigation  they  made.  After  the 
joint  committee  began  to  examine  the  President's  tax  returns  for  the 
years  1969  to  1972 — that  is  after  December  8,  1973 — in  other  words,  4 
montlis  after  these  particular  statements  were  made  by  Mr.  De^Marco 
and  Mr.  Morgan— somebody  at  the  Archives  examined  the  deed  in  the 
possession  of  the  Archives.  They  noticed  that  the  deed  was  a  duplicate 
original- — that  is,  it  was  a  photostat  of  an  original  typed  copy — tlie 
photostat  itself  having  been  signed  containing  Mr.  Morgan's  signa- 
ture. It  was  a  Xeroxed  which  was  signed. 

Attached  to  that  signed  photostat  of  the  deed,  a  duplicate  original, 
was  a  schedule  listing  the  papers  which  were  selected  to  be  a  part  of  the 
1969  gift.  That  schedule  was  also  a  Xerox. 

Now,  the  people  at  the  Archives  looked  at  the  duplicate  original,  the 
Xerox  which  was  signed,  and  looked  at  the  schedule,  and  noticed  from 
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the  Xerox  marks  on  the  schedule  and  on  the  duplicate  original  that 
they  had  to  be,  that  they  were,  in  fact.  Xeroxed  at  the  same  time.  Now, 
we  know  and  the  Archives  knew  that  that  schedule  which  lists  the 
President's  1969  gift  could  not  have  been  prepared  until  March  27, 
1970.  It  could  not  have  been  prepared  until  at  least  March  27,  1970, 
because  all  the  papers  which  constitute  the  gift  were  not  selected  until 
that  date. 

As  I  indicated  earlier,  Mr.  Newman  had  selected  some  of  the  papers 
in  late  19G9,  November  and  December,  but  then  when  they  received  this 
call  from  Mr.  DeMnrco  on  March  27,  1970,  he  had  additional  papers 
selected  by  Mrs.  Livingston  at  the  Archives. 

So  schedule  A  to  the  deed  which  is  now  in  possession  of  the  Archives 
contains  the  papers  selected  by  Mr.  Newman  at  the  end  of  1969  and  the 
papers  selected  by  Mrs.  Livingston  on  March  27,  1970.  Consequently, 
since  no  one  luiew  what  the  papers  were  that  were  to  be  selected  by 
Mrs.  Livingston,  that  schedule  had  to  be  prepared  on  March  27,  1970, 
or  thereafter.  Since  that  schedule — since  the  deed  was  Xeroxed  appar- 
ently at  the  same  time  as  the  schedule,  the  deed  could  not  have  been  pre- 
pared until  March  27,  1970,  and  had  to  be  signed  thereafter.  So  the 
document  in  the  Archives  had,  which  was  dated^by  the  document,  I 
am  talking  about  the  deed,  which  was  dated  March  27,  1969,  and 
which  had  a  notarization  which  said  it  was  signed  on  April  21, 1969 — a 
notarization  by  DeMarco  which  said  it  was  signed  on  April  21,  ]969 — 
clearly  could  not  have  been  signed  on  April  21,  1969,  that  particular 
document.  I  am  not  talking  about  a  prior  deed,  but  that  particular  doc- 
ument. And  that  was  brought  to  the  attention  of  Mr.  DeMarco  and 
also  subsequently  of  Mr.  Morgan. 

At  that  particular  point  in  time,  Mr.  DeMarco  did  relate  the  facts 
as  I  have  given  them  to  you ;  namely,  that  on  April  10,  1970 — in  other 
words,  after  March  27,  1970 — on  April  10,  1970,  he  did  have  a  dupli- 
cate original  prepared  and  he  did  have  Mr.  Morgan  execute  that  dupli- 
cate original.  And  Mr.  Morgan,  as  I  have  stated,  while  he  initially 
stated  he  did  not  remember  executing  two  deeds  has  ultimately  told  us 
that  now  he  does  recall  executing  something  else,  a  deed  which  he  pre- 
viously signed,  and  he  does  recall  executing  that  in — he  does  not  re- 
member the  date,  just  sometime  subsequent  thereto. 

Mr.  Smith.  JNIr.  Nussbaum,  why  could  not  the  deed  now  in  posses- 
sion of  the  Archives  have  been  signed  before  March  27,  1970,  even 
though  tlie  attachment  might  not  have  been  in  existence  before 
March  27,  1970? 

Mr.  Nussbaum.  Because  it  was  Xeroxed  at  the  same  time — the  Xerox 
marks  on  the  same  document  which  was  signed 

Mr.  Smith.  But  are  they  separate  pieces  of  paper  ? 

Mr.  Nussbaum.  Yes — well,  one  is  attached  to  the  other,  but- 


Mr.  Smith.  Why  could  you  not  Xerox  an  original  deed  made  on 
April  29,  1969,  ancl  a  later  attachment  made  after  March  27,  1970,  at 
the  same  time. 

Mr.  Nussbaum.  Because  the  deed  itself  is  a  Xerox.  It  is  signed  by 
Mr.  Morgan.  It  was  Xeroxed — the  Xerox  marks  tell  us  that  it  was 
Xeroxed  at  the  same  time  that  the  March  27 — at  the  same  time  that  the 
schedule  to  the  deed  was  Xeroxed.  That  schedule  could  not  have  been 
prepared  until  March  27, 1970. 
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Mr.  Sarbanes.  Is  Morgan's  signature 

INIr.  Smith.  But  why  could  not  the  original  of  that  Xerox  of  the 
deed  have  been  prepared  before  that  time  and  held  to  be  Xeroxed  at 
the  same  time  ? 

Mr.  NussBAUM.  Con;£^ressman  Smith,  the  original  could  have  been 
prepared  before  that  time,  but  it  had  to  be  Xeroxed  after  March  27 
and  the  Xerox  is  the  copy  which  was  signed. 

So  in  other  words,  the  person  had  to  sign  it  after  it  was  Xeroxed, 
since  it  had  to  be  Xeroxed  March  27,  1 970,  or  thereafter ;  it  had  to  be 
signed  March  27,  1970,  or  thereafter.  The  original,  the  actual  ribbon 
copy  could  have  been  prepared  prior  to  March  27, 1970,  but  the  Xerox 
of  that  original  copy,  wliich  was  signed  by  Mr.  Morgan  and  which 
constitutes  the  deed  which  was  given  to  the  Archives,  that  could  not 
have  been  signed  prior  to  March  27, 1970. 

Mr.  Smith.  The  Xerox  itself  is  signed  ? 

Mr.  NussBAUM.  That  is  correct. 

Mr.  Smith.  The  signature  is  not  a  Xerox  signature  ? 

Mr.  NussBAUM.  Xo,  it  is  a  duplicate  original.  The  actual  deed  now 
possessed  by  the  Archives  is  a  Xerox  copy  with  an  original  ink 
signature. 

Mr.  Dennis.  Counsel? 

Mr.  NussBATTM.  Yes. 

Mr.  Dennis.  I  do  not  claim  to  laiow  a  lot  about  tax  law,  but  is 
it  not  true,  generally  speaking,  that  a  delivery  with  intent  is  all  you 
need  ?  Wliy  do  you  need  a  deed  at  all  to  complete  this  gift  ?  It  seems  to 
me  that  a  general  rule  of  law  is  if  you  deliver  with  intention,  you  have 
a  completed  gift.  Now,  the  question  would  be  the  matter  of  intent,  of 
course,  but  I  am  wondering  why  all  the  problem  about  a  deed?  You 
would  not  have  to  have  a  deed  at  all,  I  would  not  think. 

Mr.  DoAR.  Maybe  I  could  answer  that.  Congressman  Dennis. 

As  I  imderstand  it,  there  is  in  some  jurisctictions  a  provision  for 
delivery  of  tangible  personal  property  by  transfer  of  property  without 
any  kind  of  deed.  When  the  property  was  transferred  or  moved  from 
the  EOB  to  the  Archives,  there  were  about  three  times  as  many  boxes 
of  pre-Presidential  papers  as  were  actually  included  in  the  deed,  in 
the  gift.  This  was  no  segregation  of  those  boxes  at  the  time. 

So  in  other  words,  just  hypothetically,  you  can  assume,  we  will  say, 
that  450  boxes  were  removed  from  the  White  House  or  EOB  to  the 
Archives  and  that  the  ultimate  gift  involved  only  150  of  the  boxes  and 
there  was  no  segregation  of  part  of  the  total  amount  transferred.  In 
that  case,  the  question  is  for  you  to  decide  whether  there  was  an  inten- 
tion to  make  that  kind  of  a  gift. 

Mr.  Dennis.  I  would  agree  that  would  go  to  the  question  of  intent. 
But  it  still  would  not  answer  the  point  that  if  the  intent  existed,  you 
could  have  a  completed  gift  by  delivery  plus  the  necessary  intent  with- 
out an  instrument  being  executed. 

Mr.  Maraziti.  Mr.  Chairman? 

Mr.  Butler.  Mr.  Chairman? 

Ms.  Holtzman.  Mr.  Chairman? 

The  Chairman.  Mr.  Butler. 

Mr.  Butler.  Just  following  up  that,  I  assume  that  the  gift  took 
place  in  the  District  of  Columbia,  and  that  the  law  of  the  District  of 
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Columbia  would  govern.  "Wliat  is  the  law  of  the  District  of  Columbia 
as  to  whether  transfer  of  tangible  personal  property  must  be  in  writing 
or  not? 

Mr.  McKeithen".  Congressman,  it  seems  to  the  staff  that  for  the 
germane  purposes  of  this  inquiry,  the  local  law  does  not  have  as  much 
relevance  as  the  law  which  is  considered  to  be  effective  by  the  Internal 
Kevenue  Service;  that  is,  when  there  is  disputes  as  to  the  delivery 
of  a  gift  or  as  to  whether  or  not  a  gift  has  been  made,  they  are  usually 
raised  by  someone — either  the  donor  or  the  donee.  If  a  donor  says  he 
has  not  made  a  gift  or  a  donee  sa5'^s  that  he  disputes  that  claim,  in  that 
situation,  the  local  law  would  govern.  In  this  particular  situation,  it 
seems  apparent  that  both  the  President  may  have  wanted  to  give  a 
gift — we  do  not  Imow  his  state  of  mind  as  of  1969.  Certainly  the 
Archives  is  desirous  of  collecting  the  papers  of  Presidents  and  of  other 
individuals.  For  purposes  of  the  inquiry  here,  it  seems  to  me,  what 
matters  is  what  the,  who  bears  the  burden  in  an  inquiry  before  the 
Internal  Eevenue  Service.  In  that  situation,  the  burden  is  always  upon 
the  taxpayer. 

Mr.  Butler.  Well,  no,  the  inquiry  is  what  is  the  law  of  Washington 
as  to  whether  a  transfer  of  tangible  personal  property  must  be  in 
writing  or  not  ?  I  think  the  question  does  not  come  up  between  donor 
and  donee.  It  comes  up  between  creditors  and  donor  and  donee  as  a 
rule. 

Mr.  Nttssbaum.  The  Joint  Committee  discusses  this  question  raised 
by  the  Congressman  on  page  25.  "Is  a  deed  necessary  for  a  gift"  is 
discussed  on  pages  25  and  26  of  the  Joint  Committee  leport.  A  couple 
of  points  are  made  there  by  the  Joint  Committee,  which  I  will  just 
summarize  quickly. 

One,  with  respect  to  General  Services  Administration  procedures 
when  it  receives  gifts,  their  procedures  normally  contemplate  the  use 
of  deeds  to  make  gifts.  With  respect  to  the  common  law,  the  Joint 
Committee  notes: 

It  is  clear  that  common  law  does  not  require  gifts  to  be  made  by  deeds. 
However  he — 

I  am  reading  from  the  bottom  of  page  25 — 

If  a  gift  is  to  be  restricted  in  any  way — as  this  gift  was  restricted  ultimately — 
or  if  any  rights  are  to  be  retained  by  the  donor,  some  expressions  of  the  restric- 
tions must  be  conveyed  to  the  donee  before  the  gift  is  valid. 

Mr.  Butler.  Thank  you. 

Ms.  HoLTZMAN.  Mr.  Chairman? 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Just  to  add  to  what  counsel  has  pointed  out,  the 
second  paragraph  on  page  26  of  the  Joint  Committee  report  also  states 
some  limitations  regarding  gifts  when  they  are  intended  to  be  made  by 
deed  as  opposed  to  being  made  otherwise.  I  think  it  would  be  helpful 
to  indicate  that  where  there  is  an  intent  to  make  a  gift  by  deed,  then 
the  deed  itself  must  be  delievred,  at  least  with  respect  to  the  Joint 
Committee's  analysis. 

Mr.  Nussbaum.  I  just  also  want  to  reiterate  one  point  which  Mr. 
Doar  just  made  also  with  respect  to  this  gift,  because  I  think  I,  myself, 
may  not  have  been  clear  this  morning  when  I  spoke  about  the  delivery 
of  papers  to  the  Archives  on  March  26  and  March  27.  A  great  many 
papers  were  delivered  to  the  Archives  on  that  day  and  placed  in  a 
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single  room,  a  single  section.  Not  all  those  papers  have  been  given 
by  the  President  to  the  Government.  Only  a  portion  of  those  papers 
were  given  by  the  President  to  the  Government  and  as  Mr.  Doar  indi- 
cated, some  writing  or  some  segi'egation  or  some  selection  was  neces- 
sary in  order  to  determine  which  papers  were  given  to  the  Govern- 
ment and  which  papers  were  not  given  to  the  Government. 

Mr,  ]\Iaraziti.  Mr.  Chairman  ? 

The  Cii.\iKMAN.  Mr.  Maraziti. 

Mr.  ]Maraziti.  Thank  you,  Mr.  Chaimian. 

Mr.  Doar,  I  understand  your  response  to  Congressman  Dennis  that 
there  might  have  been  450  boxes  delivered  and  then  a  subsequent 
writing  for  a  lesser  number  of  boxes.  But  could  not  there  be  a  con- 
struction ])laced  on  this  act  where  450  boxes  are  delivered  to  the  Ar- 
chives and  tliat  could  constitute  two  things :  One,  the  legal  transfer  of 
title,  and  second,  with  restrictions?  In  other  words,  what  follows 
after  v.hat  ]\Ir.  Morgan  did  and  others  did  in  an  attempt  to  execute 
documents  could  not  erase  the  passage  of  title  and  the  legality  of  the 
gift  if  it  were  legally  made  to  the  Archives  on  March  26  and  27, 1969 — 
whatever  the  dates  are. 

In  other  words,  could  we  not  construe  that  all  the  450  boxes  go  in 
and  attempt  to  cut  it  back  later  would  be  ineffective? 

Mv.  Seiberi.ing.  Mr.  Chairman? 

i\Ir.  Doar.  "Well,  the  question,  as  Congressman  Dennis  pointed  out, 
is  a  question  of  intent  and  delivery.  You  have  to  look  at  all  the  cir- 
cumstances to  decide  what  the  intent  of  the  donor  was.  My  only  point 
was  that  where  you  had  a  great  number  of  boxes  of  approximately 
$2  million  worth  of  property,  there  is  no  evidence  that  we  have  found 
in  the  record  to  the  effect  that  the  President,  the  taxpayer,  intended 
to  give  $450,000  or  $550,000. 

So  I  suppose  in  answer  to  your  question,  a  donor  could  give  all 
450  boxes  if  we  wanted  to,  but  there  would  have  to  be  evidence  that 
that  is  what  he  intended  to  do. 

Mr.  Maraziti.  Yes.  I  concur.  Just  to  summarize,  my  position  would 
be  that  the  delivery  of  450  boxes  to  a  Government  office,  the  Archives, 
would  indicate  a  delivery  in  passage  of  time. 

INIr.  Sktberling.  Mr.  Chairman  ? 

The  Chairman-.  Mr.  Seiberling. 

Mr.  Seiberj.ing.  Without  getting  into  the  pros  and  cons  of  the 
substance  of  tliis  issue,  it  seems  to  me  we  ought  to  bear  in  mind  that 
the  issue  before  this  committee  is  a  very  different  issue  from  the 
issue  before  the  Joint  Committee  on  Internal  Revenue  Taxation. 
Their  commission  was  to  determine  whether  the  President  should 
have  paid  more  taxes  or  not.  Our  commission  is  to  determine  whether 
thei-e  was  an  effort  to  commit  tax  fraud  here  and  whether  the  Presi- 
dent was  involved  in  it.  That  is  an  entirely  different  question  which 
has  nothing  to  do  with  whether  or  not  he  actual!}'  did  succeed  in 
making  a  completed  gift. 

Mv.  Maraziti.  Mr.  Chairman? 

Mr.  Sandmax.  Mr,  Chairman  ?  Would  the  gentleman  yield  on  that 
point  ? 

Mr.  Seiberling,  I  will  yield  if  I  can. 

The  Chairman.  Mr.  Nussbaum,  on  what  page  of  the  report  you  have 
presented  to  us  are  you  now  ? 
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Mr.  Naussbaum.  I  am  on  page  14  approximately^. 

The  Chairman.  Will  you  conclude  the  reading  of  the  report? 

Mr.  Naussbaum.  I  will,  Mr,  Chairman. 

Tlie  Chairjman.  If  there  are  any  other  data  or  facts  that  are  addenda 
to  this  report,  which  I  understand  is  a  summary  of  the  material 
in  the  report  of  the  Joint  Committee  on  Taxation,  and  interviews  that 
you  liave  conducted  which  are  supported  by  these  interviews,  then 
we  M'ould  expect  you  to  relate  them  factually  as  such. 

j\Ir.  NussBAUM.  I  understand,  sir. 

The  Chairman.  OK. 

Mi\  NussBAUM.  On  April  10,  the  same  day  which  Mr.  DeMarco 
testified  or  stated  that  Mr.  Morgan  went  to  the  President  to  sign  the 
tax  return,  Mr.  DeMarco  stated  he  took  the  return  to  the  President 
on  April  10.  Present  with  Mr.  DeMarco  at  the  time  that  he  met 
with  the  President  was  Mr.  Kalmbach,  his  law  partner.  They  spent 
about  an  hour  with  the  President.  They  discussed  other  matters,  other 
tlian  the  tax  return.  Mr.  DeMarco  has  informed  us  in  his  interview 
that  he  explained  the  major  items  on  the  return,  including  the  gift  of 
papers,  to  the  President.  According  to  Mr.  DelNIarco — I  am  at  the 
bottom  of  page  15,  now,  the  top  of  page  16. 

According  to  Mr.  DeMarco,  he  explained  to  the  President  the  major 
items  in  the  tax  return  aside  from  his  salary;  the  nonrecognition  of 
gain  on  the  sale  of  his  New  York  apartment,  the  deductions  taken 
for  interest,  and  he  pointed  to  the  appraisal  by  Mr.  Newman,  saying, 
"This,  of  course,  is  the  appraisal  supporting  the  deduction  for  the 
papers  which  you  gave  away." 

The  President's  response,  according  to  Mr.  DeMarco,  was,  "That  is 
fine." 

Mr.  DeMarco  said  to  us  that  there  was  no  discussion  about  the  deed 
giving  the  papers  to  the  United  States.  Mr.  DeMarco  told  the  Presi- 
dent that  the  gift  of  papers  would  be  a  tax  shelter  for  several  years. 
Mr.  DeMarco  "stated  that  there  was  no  in-depth  analysis  of  the  tax 
return  while  he  was  with  the  President,  but  said  that  there  was  no 
question  that  the  President  knew  he  v.^as  getting  a  refund  and  that  a 
basis  for  the  refund  was  a  deduction  taken  for  the  gift  of  papers. 

The  President,  as  the  report  indicates,  signed  a  return  in  the  pres- 
ence of  DeMarco  and  Kalmbach  chatted  again  for  a  few  minutes  about 
other  items,  and  then  ]\Ir.  DeMarco  informed  the  President  that  it 
would  be  necessary  to  have  Mrs.  Nixon  sign  the  return.  The  President 
called  Mrs.  Nixon,  told  ]Mrs.  Nixon  that  ]Mr.  DeMarco  and  Mr.  Kalm- 
bach would  be  up  to  see  her. 

They  went  up  to  see  her.  She  asked,  "Wliere  do  I  sign?"  And  she 
signed  in  the  appropriate  place.  That  is  the  circumstances  of  the  sign- 
ing of  the  return  as  conveyed  to  us  by  ^Ir.  DeMarco. 

Mr.  Wiggins.  Mr.  Chairman  ? 

The  Chairman.  I  am  going  to  have  Mr.  Nussbaum  complete  this 
report  and  I  am  sure  that  the  questions,  if  they  are  pertinent,  I  am  sure 
that  the  questions  will  bo  appropriately  answered  and  I  am  sure  that 
it  will  not  prejudice  the  response  that  you  will  get,  nor  will  it  preju- 
dice the  questioner  if  we  wait  until  then. 

:Mr.  Wiggins.  All  right. 

Mr.  Nussbaum.  After  leaving  Mrs.  Nixon.  Mr.  DeMarco  and  JNIr. 
Kalinba^'h  went  back  to  ]Mr.  Morgan's  office.  Mr.  Morgan,  Mr.  Barth, 
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who  was  an  assistant  to  Mr.  Thrower,  and  Clinton  Walsh,  the  Chief 
of  the  Audit  Section  of  IRS,  were  there  to  receive  the  President's 
return.  Mr.  Barth  and  Mr.  Walsh  looked  OA^er  the  return,  saw  that  it 
was  signed,  put  it  back  in  its  envelope,  and  left. 

About  2  weeks  later,  Mr.  DeMarco  received  a  telephone  call  from 
Mr.  Barth  who  said  that  the  1969  return  had  been  checked  and  ap- 
proved and  that  refund  check  was  being  issued  that  day. 

Now,  there  was  one  other  report  that  we  are  presenting  to  the  com- 
mittee. I  can  do  that,  I  hope,  fairly  quickly.  That  concerns  a  sequence 
of  events  which  occurred  in  1973  and  1974  regarding  the  reopening 
of  the  President's  tax  returns. 

Now,  I  should  say  first — it  is  best  to  begin  that  sequence  with  an 
event  which  is  not  contained  in  our  report  at  this  point.  That  is  a  letter 
which  I  will  read  to  the  committee  dated  June  1,  1973,  to  President 
and  JVIrs.  Nixon.  It  is  from  William  D.  Walters,  who  is  the  District 
Director  of  the  Internal  Revenue  Service  in  Baltimore,  ]Md.  This  is 
1973,  June  1,  1973.  The  President  had  already  filed  his  1971  and  1972 
tax  returns.  The  letter  states : 

Dear  President  and  Mrs.  Nixon : 

Our  examination  of  your  income  tax  returns  for  the  year  1971  and  1972  re%'eal 
that  they  are  correct.  Accordingly,  these  returns  are  accepted  as  filed.  I  want 
to  compliment  you  on  the  care  shown  in  the  preparation  of  the  returns. 

Thank  you  for  the  cooperation  of  your  representatives. 

"Sincerely  yours,  William  D.  Walters,"  who  is  District  Director  of 
the  Internal  Revenue  Service. 

Now,  Donald  Alexander  became  Commissioner  of  the  Internal  Rev- 
enue Service,  I  think  he  told  us,  about  May  or  the  end  of  May  of  1973. 
During — what  I  am  relating  now  is  information  which  Commissioner 
xllexander  gave  us  in  the  last  week  and  a  half,  in  a  discussion  that  he 
had  with  me  and  Mr.  McKeithen  and  Mr.  Gekas  of  our  staff.  He  said 
that  after  he  became  Commissioner,  he  saw  stories  in  the  paper  about 
the  gift  of  papers  as  well  as  other  questions  pertaining  to  the  Presi- 
dent's finances.  And  he  read  reports  which  purported  to  talk  about 
the  President's  taxes — I  mean  reports  outside  the  Internal  Revenue 
Service.  And  the  President  discussed  the  matter  at  a  press  conference 
in  November  of  1973,  discussed  his  taxes  at  a  press  conference,  what 
deductions  he  took,  what  taxes  he  paid.  This  was  of  course  after  the 
story  issued  by  the  Providence  Journal  which  indicated  that  in  2  years, 
the  President  paid  a  minimal  amount  of  taxes. 

Mr.  Alexander  told  us  that  he  determined  sometime  late  in  Noveni- 
ber  1973,  on  his  own,  that  if  information  in  this  regard  had  come  out 
with  respect  to  any  other  taxpayer,  that  taxpayer's  returns  would 
probably  be  looked  into.  Consequently,  he  made  the  determination  on 
his  own,  he  said,  to  open  another  audit,  to  open  an  audit  of  the  Presi- 
dent's returns. 

He  stated  to  us  that  on  November  28,  1973,  he  had  a  meeting  with 
the  Secretary  of  the  Treasury,  George  Shultz.  At  that  meeting,  he 
informed  Mr.  Shultz  that  it  was  in  the  best  interests  of  the  IRS  and 
the  President  for  the  Internal  Revenue  Service  to  open  an  audit  of  the 
President's  returns.  He  emphasized  to  us  that  it  was  his  decision,  that 
it  was  not  Mr.  Shultz's  decision,  but  he  felt  that  since  Mr.  Shultz  was 
his  supervisor,  he  had  to  inform  Mr.  Shultz  and  he  did  inform  Mr. 
Shultz. 
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He  scribbled  notes  of  that  meeting  after  the  meeting  occurred.  The 
notes  were  scribbled  in  sort  of  a  dairy  book.  Those  notes  are  contained 
in  exhibit  1  to  the  report  which  the  committee  has  in  front  of  it  now. 
I  would  direct  the  committee's  attention  to  that  exhibit,  exhibit  1. 
You  can  see  the  notes  and  you  can  see  our  retyped  portion  of  the  notes. 

As  the  notes  say,  Wednesday,  November  28,  1973,  they  say  "After 
staff  at  Treasui-y,  I  went  to  Secretary's  office  with  Secretary  and  Ron 
Brooks,  talked  on  three  subjects — Bill  Williams" — ^and  then  an  item 
he  crossed  out  before  he  gave  us  the  notes — "and  President's  tax 
return.  I  said  in  best  interests  of  IRS  and  President  for  us  to  audit. 
Said  Judiciary  Committee  and  Ways  and  Means  (Joint  Committee) 
about  to  go  into  this  and  force  issue.  Secretary  said" — and  there  is 
something  illegible — "go  ahead,  said  he  would  talk  General  Haig.  Said 
lawyers  would  cause  downfall  of  government." 

[Laughter.] 

Mr.  NussBAUM.  Then  there  is  additional  material  which  is  not  perti- 
nent here. 

After  the  meeting  with  Secretary  Shultz,  which  is  conveyed  in  the 
notes  I  just  read  to  you,  Commissioner  Alexander  told  us  that  he  went 
back  to  his  office  and  spoke  to  his  staff  with  respect  to  reopening  the 
President's  returns  and  we  in  our  report  give  a  description  of  those 
meetings. 

On  December  7, 1973,  a  reopening  memorandum  was  completed  with 
respect  to  the  President's  returns.  That  reopening  memorandum  is 
exhibit  2  to  the  report  which  is  in  front  of  you.  I  direct  your  attention 
to  exhibit  2,  wliich  explains,  which  gives  the  facts  on  page  2  of  that 
exhibit  as  to  why  the  returns,  the  President's  returns  should  be 
reopened. 

On  page  2,  I  would  direct  your  attention  to  the  second  paragraph 
which  says : 

A  no  change  report  was  issued  on  June  1, 1973 — 

Let  me  just  interrupt.  That  is  the  letter  I  just  read  to  you — 

But  that  we  have  now  received  information  which  leads  us  to  believe  that  the 
taxpayer  may  not  have  made  a  completed  gift  of  the  papers  prior  to  July  25.  1969, 
and  would  therefore  not  be  allowed  a  deduction  for  this  contribution  of  $570,000. 
The  deed  used  to  transfer  these  documents  may  not  have  been  forwarded  to  the 
National  Archives  until  April  1970.  The  General  Services  Administration  may 
have  not  signed  the  deed  transferring  title  to  the  papers  transported  to  the 
Archives  in  1969.  The  documents  which  were  selected  to  be  donated  to  the 
Archives  may  not  have  been  detailed  until  early  1970.  The  deed  was  signed  by  a 
counsel  to  the  taxpayer.  The  taxpayer  did  not  sign  the  deed  although  his  name 
was  typed  in  the  appropriate  place  in  the  deed  for  his  signature. 

Then  there  is  discussion  about  what  the  news  media  has  been  saying, 
as  well  as  a  short  discussion  of  the  law. 

Commissioner  Alexander  told  us  that  that  same  day,  December  7, 
1973,  letters  were  sent  to  the  White  House  telling  the  President  and 
Mrs.  Nixon  that  their  returns  for  the  years  1970, 1971,  and  1972  would 
be  reopened  and  would  be  examined.  I  direct  the  committee's  attention 
to  exhibit  3  to  our  report  which  contains  those  letters.  Already  two 
letters.  Both  these  letters  were  hand-delivered  to  the  White  House  on 
December  7,  1973.  The  first  letter,  as  I  indicated,  refers  to  the  returns 
for  1971  and  1972  and  the  second  letter  refers  to  the  returns  for  1970. 
The  second  letter,  which  refers  to  the  1970  return,  asks  for  an  exten- 
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sion  of  the  statute  of  limitations  with  respect  to  that  return.  As  I 
understand  it,  it  is  a  normal  process  that  such  an  extension  was 
reqiiestcd  by  the  President  and  ilrs.  Nixon  in  this  particular  case. 

So  on  December  7,  1973,  which  is  subsequent  to  discussions  on 
November  28,  as  I  previously  indicated,  these  letters  were  handed  to 
the  White  House. 

According  to  Commissioner  Alexander,  that  same  day,  December  7, 
1073,  the  White  House,  someone  at  the  White  House,  he  does  not  know 
who,  requested  certified  copies  of  the  President's  returns  for  the  years 
in  question. 

That  same  evening,  according  to  Commissioner  Alexander,  those 
returns  were  sent  over  to  the  White  House. 

On  the  next  day,  December  8,  1973,  the  President  wrote  to  Chair- 
man Wilbur  Mills  asking  the  Joint  Committee  on  Internal  Revenue 
Taxation  to  examine  his  tax  returns  for  the  years  1969  through  1972 
in  order  to  answer  any  questions  which  had  been  raised  in  the  press 
concerning  his  personal  finances  as  President. 

This  letter  was  made  public.  To  our  knowledge  there  was  no 
announcement  that  on  the  day  before,  December  7, 1973,  the  President 
had  been  officially  notified  by  the  Internal  Revenue  Service  that  his 
tax  returns  would  be  audited.  According  to  Commissioner  Alexander, 
this  did  not  become  publicly  known;  namely,  that  the  Internal 
Revenue  Service  was  auditing  the  President's  tax  returns  until  early 
in  January  1974  when  an  announcement  was  made  by  the  Internal 
Revenue  Service  and  the  Joint  Committee  that  they  were  conducting 
a  joint  audit.  Also,  to  our  laiowledge.  I  do  not  think  it  has  ever  been 
publicly  known  as  to  when  the  President  was  officially  notified  that 
his  tax  returns  would  be  audited.  Now,  this  is  again  from  Commis- 
sioner Alexander,  this  fact  of  the  IRS  investigation,  and  the  audit 
investigation  in  December  1973  as  I  indicated. 

The  next  document  I  would  like  to  bring  the  committee's  attention 
to  is  in  the  course  of  that  investigation  a  referral  report  was  composed 
by  revenue  agents  of  the  IRS  to  the  Intelligence  Division  of  the 
Internal  Revenue  Service,  and  that  referral  report  is  No.  5,  exhibit 
No.  5  to  our  report.  This  was  a  referral  requesting  a  fraud  investiga- 
tion to  be  commenced  by  the  Intelligence  Division  of  the  Internal 
Revenue  Service  with  respect  to  three  subjects.  There  are  three 
separate  reports,  Frank  DeMarco,  Edward  Morgan,  and  Ralph  New- 
man. Those  reports  are  dated  February  4.  1974,  as  T  indicated. 

I  think  as  the  committee  is  aware,  revenue  agents  or  the  audit  di- 
vision of  the  Internal  Revenue  Service  is  primarily  concerned  about 
determining  tax  liability  if  any.  The  Intelligence  Division,  one  of 
their  primary  functions,  is  to  look  into  whether  any  fraud  was  com- 
mitted including  criminal  fraud  and  those  reports  were  sent  to  the 
Intelligence  Division  on  February  4,  1974. 

There  are  a  number  of  other  exhibits  also,  and  they  will  all  bo 
available  for  examination  by  the  committee. 

Exhibit  No.  0  is  documents  from  the  files  of  the  IRS  which  indicate 
that  it  was  considered  that  a  50-percent  fraud  penalty  be  assessed 
against  the  President  in  connection  with  his  audit  but  that  penalty 
was  rejected  and  the  reasons  for  the  rejection  are  given  in  this  docu- 
ment entitled  "Consideration  of  the  Assertion  of  the  50-Porcent  Civil 
Fraud  Penalty,"  which  is  item  No.  6. 
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]\Ir.  Maraziti.  "\yiiere  are  we  ? 

Mr.  NussBAUM.  Item  No.  G,  tab  6. 

What  I  am  trying  to  do  right  now  is  to  go  clown  through  the  various 
tabs,  hopefully  in  a  prompt  fashion.  Tab  7  consists  of  a  report  by 
William  Jackson  who  is  in  the  Intelligence  Division  of  the  Internal 
Revenue  Service  tx)  the  District  Director  of  the  Internal  Revenue. 
That  report,  which  was  dated  March  28,  1974,  is  a  recommendation 
that  the  fraud  matter  be  referred  to  the  grand  jury.  I  will  direct  the 
committee's  attention  to  the  last  page  of  that  report  which  is  page  8. 
I  am  talking  about  tab  7  now,  page  8,  the  last  page  of  the  report 
drafted  by  Mr.  Jackson.  And  I  direct  tlie  committee's  attention  to  the 
last  two  paragraphs. 

As  sot  forth  in  this  memoranclnm,  inconsistencies  abound  between  the  early 
testimony  and  subsequent  testimony  of  Messrs.  DeMarco,  Newman,  and  Morgan. 
Tliere  are  indications  now  that  Mr.  Kalmbach  and  Mr.  Ehriichmau  quite  pos- 
sibly were  involved  in  the  gift  issue  of  the  President,  together  with  the  prepara- 
tion of  the  President's  income  tax  returns  for  the  year  1909.  Because  of  tliese 
inconsistencies,  and  the  reluctance  of  tlie  various  individuals  to  go  under  oath, 
in  fact,  to  be  interviewed,  it  is  believed  that  the  true  story  concerning  the  gift 
of  the  President's  papers  and  the  preparation  of  his  1969  income  tax  return  can 
only  be  arrived  at  by  the  use  of  a  grand  jury  proceeding. 

It  is  recommended  that  a  grand  jury  investigation  ©f  Frank  DeMarco.  Ralph 
Newman.  Edward  Morgan,  .Tohn  Ehrlichman,  and  Herbert  Kalmbach  be  insti- 
tuted with  a  view  towards  determining  violations  by  them  or  any  one  of  them 
for  violation  of  section  720G(2)  with  respect  to  the  1969  income  tax  return  of 
President  Richard  M.  Nixon. 

The  next  exhibit  is  a  letter  dated  April  2,  1974,  from  Donald  Alex- 
ander, the  Commissioner  of  the  Internal  Revenue,  to  Leon  Javv^orski 
of  the  Office  of  the  Special  Prosecutor.  And  basically  what  Commis- 
sioner Alexander  does  in  this  letter  is  convey  to  Mr.  Jaworski  the 
recommendation  which  he  previously  received  on  March  28;  namely, 
that  a  grand  jury  investigation  should  commence  with  respect  to 
Fraiik  DeMarco,  Ralph  Newman,  Edward  Morgan,  Jolm  Ehrlichman, 
and  Plerbert  Kalmbach  with  respect  to  the  charitable  deduction  for 
the  gift  of  pre-Presidential  papers  to  the  National  Archives.  And  as 
he  notes  in  the  letter : 

We  have  been  unable  to  complete  the  processing  of  this  matter  in  view  of  the 
lack  of  cooperation  of  some  of  the  witnesses  and  because  of  many  inconsistencies 
in  the  testimony  of  individuals  presented  to  the  Service.  The  iise  of  grand  jury 
process  should  aid  in  determining  all  of  the  facts  in  this  matter.  It  is  our 
opinion  that  a  grand  jury  investigation  of  this  matter  is  warranted  and  because 
this  investigation  will  involve  Presidential  appointees  we  believe  it  would  be 
appropriate  for  it  to  be  carried  forward  by  your  office. 

That  same  clay,  April  2,  1974,  the  Internal  Revenue  Service  sent  a 
letter  to  the  President  which  is  contained  in  tab  9  of  our  report,  and 
that  letter  notes  that  the  audits  of  the  President's  returns  for  the  years 
1969,  1970,  1971,  and  1972  were  complete,  have  been  completed  and  I 
direct  your  attention,  I  will  not  read  the  whole  tiling,  just  the  last 
paragraph,  it  notes : 

With  respect  to  your  1969  Federal  Income  Tax  Return,  the  statutory  period 
during  which  we  can  legally  assess  and  enforce  collection  has  expired.  The 
enclosed  report  of  examination  of  this  year  reflects  our  determination  of  what 
would  have  been  due  had  the  statute  not  expired.  The  report  for  the  year  1969 
is  furnished  for  information  purposes  only.  There  is  no  legal  obligation  on  your 
part  to  pay  the  deficiency  shown. 
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Now,  the  deficiencies,  if  yon  turn  to  the  last  page  of  tab  9  you  will 
see  the  deficiencies  imposed  by  the  Internal  Revenue  Service  and 
penalties  with  respect  to  the  years  1970,  1971,  and  1972.  You  will  see 
the  figures,  the  amount  of  tax  for  1970  is  $90,114.46. 

Mr.  Dennis.  Wliere  is  tliis  one  ? 

Mr.  NussBAUM.  The  last  page  of  the  tab,  and  the  penalties  are 
$4,505.72.  For  1971,  $92,829.30,  and  a  penalty  of  $4,641.47.  And  in 
1972,  $88,204.96  and  a  penalty  of  $4,510.25.  Now,  this  penalty  under 
section  6653(a)  is  a  5-percent  negligence  penalty. 

Now  I  ask  you  to  turn  to  the  next  tab,  where  the  IRS  sent  the 
President  a  list  of  income  tax  audit  changes  for  the  year  1969  and 
that  is  tab  10,  and  if  you  look  at  the  bottom  line,  line  i4,  a  statutory 
deficiency  of  $148,080.97  and  there  was  no  legal  obligation  to  pay  that 
amount,  no  penalty  with  respect  to  that  amount,  was  indicated  thereon. 

Now,  the  President  received  these  documents  on  April  2,  1973.  If 
you  add  up  these  figures — 1974.  Excuse  me.  I'm  having  trouble  re- 
membering the  dates ;  1974. 

On  April  3,  1974,  the  White  House  issued  a  statement  that  the 
President  instructed  payment  of  the  entire  amount  of  $432,787.13  set 
forth  by  the  Internal  Revenue  Service,  plus  interest.  Those  are  the 
3  years  for  1970,  1971,  and  1972  plus  the  $148,000  some  odd  for  1969. 

On  April  17,  1974.  the  President  and  Mrs.  Nixon  paid  $284,766.66 
for  the  years  1970,  1971,  and  1972. 

On  June  19,  1974,  which  was  yesterday,  I  was  informed,  the  staff 
was  informed  by  William  E.  Williams,  Deputy  Commissioner  of  the 
Internal  Revenue  Service,  the  President  had  not  yet  paid  tlie  1969 
deficiency  of  $148,080.97  and  no  date  had  been  set  for  such  payment. 
Commissioner  Williams  also  stated  that  the  IRS  had  been  in  contact 
with  representatives  of  the  President  and  it  is  the  impression  of  the 
IRS  that  the  President  is  considering  the  payment  of  the  1969  de- 
ficiency. 

That  concludes  my  presentation. 

The  Chairman.  Mr.  Mezvinsky. 

Mr.  IMezvinsky.  Mr.  Chairman,  I  have  a  series  of  questions  and  I 
will  try  to  be  relatively  brief. 

First  of  all,  let  me  understand  the  last  point.  Is  the  last  point  that, 
in  fact,  the  President  has  yet  not  paid  $169,000  plus  that  which  is  the 
deficiency  for  1969  ?  Is  that  a  correct  interpretation  ? 

]\Ir.  NussBAUM.  The  amount  is  not  $169,000.  The  amount  is  $148,- 
080.97.  And  according  to  Commissioner  Williams,  the  President  has 
not  yet  paid  that  amount. 

]\ir.  Mezvinsky.  When  was  that  due  ?  Wliat  was  the  actual  due  date  ? 
WTien  should  that  have  been  paid  ? 

Mr.  NussBAUM.  It  is  not  legally  due.  As  I  indicated  when  I  read 
from  the  previous  exhibit,  the  Internal  Revenue  Service 

]Mr.  Mezvinsky.  OK. 

Mr.  NussBAUM  [continuing].  The  Internal  Revenue  Service  in- 
formed the  President  that  it  is  not  due. 

Mr.  Mezvinsky.  But  he  had  indicated  that  he  was  going  to  pay  it ; 
is  that  right  ? 

Mr.  NussBAUM.  That  is  correct.  On  April  3  the  President  issued  a 
statement  that  he  would  pay  that  amount  along  with  the  earlier 
amounts. 
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Mr.  Mezvinsky.  OK,  now. 

I  also  understand  then — is  this  correct,  that  on  December  8  when 
he  indicated  that  he  handed  this  over  to  the  joint  committee  that  he 
was  on  notice  in  writing  on  December  7,  and  that  there  was  an  oral 
presentation  to  Secretary  Shultz  on  November  28  regarding  the  pos- 
sibility that  he  would  be  reaudited ;  is  that  right  ? 

Mr.  NussBAUM.  There  was  a  meeting  on  November  28  in  which  Sec- 
retary Shultz  said  he  informed  General  Haig  and  letters  were  hand 
delivered  to  the  White  House  on  December  7, 1973. 

Mr.  IVIezvinsky.  Now,  the  first  question  we  find  is  we  see  in  the  let- 
ters here  from  Mr.  Alexander  and  from  the  grand  jury  on  the  fraud 
question,  we  see  that  the  preparers  of  the  return  are  being  recom- 
mended for  an  investigation  by  the  grand  jury  for  fraud. 

I  see  Mr.  Kalmbach's  name  is  mentioned  and  we  see  Mr,  Ehrlich- 
man's  name  is  mentioned.  Is  there  any  comment  from  Mr.  Alexander 
that,  in  fact,  on  a  fraud  matter  and  the  possibility  of  fi'aud,  why  it  was 
limited  specifically  to  these  individuals  the  preparers  and  not  the 
President  ?  Is  there  any  comment  at  all  on  that  ? 

Mr.  NussBAUM.  No. 

The  Chairman.  Any  comment  if  you  know  ? 

Mr.  NussBAUM.  No.  Commissioner  Alexander  just  said  the  Service 
determined  that  these  names,  the  names  that  you  have  just  retid,  should 
be  forwarded  for  possible  investigation  by  the  grand  jury. 

Mr.  Flowers.  Would  you  yield  ? 

Mr.  Mezvinsky.  Yes.  Can  I  finish  ?  Go  ahead. 

Mr.  Flowers.  There  is  a  comment  in  the  file  that  the  Service  found 
that  the  taxpayer  didn't  participate  in  the  preparation  of  his  return, 
he  only  signed  it  after  15  minutes  discussion  and  that's  in  the  report. 
I  think  that  is  pertinent. 

Mr.  Mezvinsky.  Right.  Thank  you. 

I  might  say  that  it  is  somewhat  unusual  in  a  case  of  fraud — or  maybe 
I  should  raise  the  question,  is  it  unusual  in  a  case  of  fraud  that,  in  fact, 
you  look  at  the  preparers  of  the  return  rather  than  the  one  who  signs 
the  return  ? 

Mr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  I  don't  think 

Mr.  McClory.  Unless  the  gentlemen  are  appearing  here  at  the  re- 
quest of  the  committee  as  an  expert  to  answer  questions  of  that  nature 
it  seems  to  me  it  is  quite  inappropriate  in  a  presentation  of  statements 
of  information  which  is  what  we  are  receiving  now  as  I  understand  it. 

Mr.  Mezvinsky.  Was  there  a  negligency  payment  assessed  ? 

Mr.  Doar.  There  was  a  negligence  penalty  assessed. 

The  Chairman.  Mr.  Doar. 

Mr.  Doar.  Because  we  anticipated  that  there  would  be  a  number  of 
questions  with  respect  to  procedures  of  the  IRS  and  Justice  Depart- 
ment with  respect  to  the  processing  of  tax  returns  where  they  were  or 
were  not  forwarded  for  criminal  prosecution,  we  retained  Mr.  Folsom 
as  a  consultant  and  if  the  committee  members  wish  to  ask  any  questions 
about  procedures  in  connection  therewith  or  any  other  matte  re  we  think 
that  he  is  the  most  appropriate  person  to  give  the  professional  advice 
on  that.  It  is  Mr.  Fred  Folsom  right  next  to  Mr.  Nussbaum. 

The  Chairman.  Has  Mr.  Folsom  been  identified  to  the  committee  ? 
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i\Ir,  DoAR.  Yes,  I  did  identify  liim  for  the  members  of  the  commit- 
tee at  the  beg-inniiig  of  the  hearing-  this  morning.  He  is  a  member  of  the 
('ok)rado  bar  and  a  retired  attorney  from  the  Department  of  Jnstice. 
He  worked  in  the  Tax  Division  and  other  divisions  of  the  Department 
since  1040  until  his  retirement  and  he  was  head  of  the  Fraud  Section 
of  the  Tax  Division  of  the  Department  of  Justice  and  he  has  had  a  lot 
of  expei;ience  with  the  ordinary  and  re<2:idar  procedures  that  were  fol- 
lowed with  respect  to  taxpayers  tlirou<j:h  the  years. 

jNIr.  ]M]:zvixsKY.  Mr.  Chairman,  can  I  follow  that,  if  we  have  an 
expert  here  i  What  are  the  normal  procedures  on  a  fraud  matter  as  we 
have  in  front  of  us  where  we  have  a  recommendation  to  the  grand 
jury  regarding  the  preparers  of  the  return?  Can  you  give  us  tlie  nor- 
mal procedures  for  any  other  taxpayer  that  would  be  caught  in  a  situa- 
tion that  may  come  under  a  question  as  to  fraud  ? 

jNIr.  FoLSOM.  If  I  can 

Mr.  ]\Iezvixsky.  We  have  an  expert  here  and  I  would  be  interested 
in  knowing  how  an  expert  would  handle  the  procedures  as  to  a  possible 
fraud  action. 

The  CiiAiKMAX.  I  think  this  information  would  be  helpful  for  the 
committee.  He  is  qualified  in  background  to  relate  wdiat  the  experience 
has  been  in  these  matters  and  the  committee  members  may  consider  it 
or  not  as  they  see  fit.  But,  I  think  it  is  pertinent  for  just  informational 
jjurposes.  I  do  not  think  that  it  goes  to  deciding  any  issue. 

Mr.  Dexxis.  Mr.  Chairman,  I  quite  agree  with  the  chairman.  I  think 
it  is  pertinent  and  proper  to  ask  the  procedures.  What  I  object  to,  if 
we  were  in  a  forum  where  you  could  object,  is  the  gentleman's  con- 
clusions that  somebody  has  been  caught  in  a  fraud  situation. 

He  seems  to  be  judging  the  question  before  he  gets  the  answer.  That's 
all. 

The  Chairman.  Well,  I 

jNIr.  ISIezvixsky.  I  don't  care  to  be  characterized  as  prejudging.  I 
would  like  the  procedures  used  for  any  ordinary  taxpayer  that  may 
find  himself  receiving  a  notice  from  the  Commissioner  of  IIxS  con- 
cerning possible  deficiencies. 

Mr.  FoLSOM.  I  think  I  can  help  the  Congressman  with  an  ansvrcr 
to  that. 

If  an  investigation  proceeds  to  the  point  where  the  taxpayer  is  ex- 
onerated and  it  is  clear  that  the  fraud  in  his  return  or  the  falsities  in 

his  return  are  either  a  responsibility 

Mr.  ]\Iezvix"Sky.  We  cannot  hear. 

Mr.  FoLSOM.  If  an  investigation  proceeds  to  the  point  where  the  tax- 
payer is  not  shown  to  be  culpable,  but  his  tax  preparers  are,  it  is  not 
unusual  to  refer  the  case  of  the  tax  preparers  to  the  Department  of 
Justice  for  prosecution  under  section  7206(2)  of  the  revenue  code. 
Mr.  Saxd^viax.  Mr.  Chairman.  Can  I  explore  that  question  ? 
!Mr.  ;MEz^^xsKY.  I  just  have  one  more  question  and  then  I  will  be  glad 
to  defer  to  the  gentleman. 

We  sec  lierc  that  there  has  been  difficulty  interviewing  or  talking  to 
individuals  that  may  have  Imowledge  regarding  this  particular  item 
in  tlie  ])iepa ration  of  this  return,  and  that  the  IRS  has  had  difficulty 
inter\'iewing  them.  Can  you  tell  me  what  methods  you  liave,  sup- 
posedly, if  a  person  refuses  to  give  you  information  regarding  a  par- 
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ticular  matter  that  is  under  investigation  ?  Do  you  have  to  bring  it  to 
a  grand  j  ury  in  order  to  question  the  whole  area  of  fraud  ? 

Mr.  FoLSOM.  The  Internal  Revenue  Service  has  available  to  it  the 
summons  procedure  and  they  can  serve  a  summons  on  a  witness  and 
compel  his  attendance  and  compel  his  testimony  by  resort  to  the  dis- 
trict court  to  enforce  that  summons. 

Mr.  Mezvinsky.  Was  that  done  in  this  case  ? 

Mr.  FoLSOM.  It  does  not  appear  to  have  been  done  in  this  case. 

Mr.  ISIezvinsky.  Do  we  know  the  reasons  why  it  was  not  done  ? 

Mr.  FoLSOM.  I  think  if  I  may  hazard  a  guess  it  was  a  matter  of  the 
extreme  haste  with  which  the  investigation  was  conducted. 

The  Chairman.  Mr.  Sandman. 

Mr.  Sandmax.  Fii*st  may  I  ask  a  question  of  Mr.  Nussbaum.  On  your 
exhibit  No.  6  you  have  got  a  memorandum  of  the  IRS.  It  seems  to  be 
prett}^  conclusive  as  to  what  we  are  trying  to  find  here  as  to  whether 
or  not  fraud  exists.  Who  prepared  that  memorandum,  do  you  know? 

Mr.  Nussbaum.  No,  sir,  we  do  not  know.  This  memorandum  was 
found  by  us  when  we  went  through  the  IRS  tiles  and  we  took  this 
memorandum  and  made  a  copy  of  it  and  placed  it  in  the  book.  We  do 
not  know  who  prepared  it. 

Mr.  Sandman.  Is  it  an  official  IRS  memorandum?  Do  you  know 
that? 

Mr.  Nussbaum.  It  is  from  the  files  of  the  IRS.  There  is  also,  I  should 
state 

Mr.  Sandman.  Do  you  have  anything  to  identify  the  date  when  it 
was  made  ? 

Mr.  Nussbaum.  No  ;  we  do  not. 

Mr.  Sandman.  Do  you  know  whether  or  not  it  was  made  prior  to  the 
time  they  requested  a  grand  jury  ? 

Mr.  Nussbaum.  No ;  we  have  no  idea  of  the  date  this  was  made. 

Mr.  Sandman.  The  thing  that  I  am  interested  in  here,  someone  pre- 
pared a  memorandum  from  IRS  who  obviously  had  some  authority  or 
we  would  not  have  it  before  us  today.  In  that  particular  memorandum, 
and  it  should  be  read  into  the  record,  the  IRS  says.  "It  is  obvious  that 
the  taxpayer  desired  to  make  a  gift  of  his  Vice  Presidential  papers 
because  of  the  financial  benefit  to  him  for  tax  purposes.  This  was  legiti- 
mately accomplished  by  the  taxpayer,"  et  cetera. 

All  right,  you  can  go  further  than  that.  You  can  take  in  every  one  of 
these  points  that  are  listed  in  this  particular  memorandum.  I  think 
that  it  is  awfully  important  to  find  out  who  made  this  memorandum, 
especially  what  point  in  time.  If  this  was  official  and  done  by  the  De- 
partment, it  is  inconceivable  to  me  how  the  same  department  could 
recommend  that  this  go  before  the  grand  jury,  because  none  of  this 
says  that  there  is  any  guilt  on  the  part  of  the  taxpayer. 

Mr.  Railsback.  Would  the  gentleman  yield  ? 

Mr.  Sandman.  Now,  can  somebody  here  explore  that  ? 

Mr.  Nussbaum.  Yes.  I  think  we  can  make  an  effort.  Congressman 
Sandman,  to  check  who  drafted  this  and  when  it  was  done. 

Let  me  just  tell  the  committee  so  that  the  committee  understands, 
we  only  received  IRS  files  fairly  late.  A  week  a^o  today  was  when 
we  first  had  access  to  the  IRS  files  and  we  have  been  looking  at  the 
files  and  even  at  this  point  we  did  not  have  access  to  all  of  the  IRS 
files.  Additional  files  were  then  sent  to  us  when  we  requested  them. 
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For  example,  we  didn't  have  access  initially  to  the  intelligence  files 
concerning  the  fraud  investigation.  Subsequently  we  were  given  access 
to  those  files. 

Mr.  Sandman.  This  one  does  have  to  do  with  the  fraud  investiga- 
tion and  the  thing  that  gets  me  is  that  the  final  sentence  having  to  do 
with  fraud  says,  "There  is  no  information  available  linking  the  tax- 
payer with  the  actual  preparation  of  this  return." 

Now,  in  view  of  that  how  can  anybody  recommend  that  this  be 
serious  enough  to  go  to  a  grand  jury  for  fraud  ? 

The  Chairman.  That  was  not  recommended.  ^ 

Mr.  Sandman.  Somebody  recommended  that  it  go  to  the  grand  jury. 
Who  did  that? 

Mr.  FoLSOM.  Mr.  Congressman,  it  was  recommended  that  not  the 
case  of  the  taxpayer  go  to  the  grand  jury,  but  the  taxpayer's  preparers 
or  advisers. 

Mr.  Kailsback.  Mr.  Chairman  ? 

Mr.  FoLSOM.  DeMarco,  Morgan,  and  Newman. 

The  Chaieman.  Mr.  Railsback. 

Mr.  Railsback.  I  wonder,  Mr.  Nussbaum,  if  you  can  tell  us  the 
difference  between  civil  fraud  and  criminal  fraud  ? 

Mr.  Nussbaum.  I  will  leave  that  to  Mr.  Folsom. 

Mr.  FoLSOM.  The  difference  is  fairly  ephemeral,  but  in  terms  of  it  it 
is  really  one  in  terms  of  proof. 

Mr.  Railsback.  Penalties,  too ;  is  it  not  ? 

Mr.  FoLSOM.  It  is  in  terms  of  penalties ;  yes.  But,  what  constitutes 
criminal  fraud  and  what  constitutes  civil  fraud  is  generally  the  matter 
of  the  availability  of  proof  beyond  a  reasonable  doubt  for  the  crim- 
inal fraud  items  and  proof  merely  by  a  preponderance  of  the  evidence 
for  civil  purposes. 

Mr.  Railsback.  Thank  you. 

May  I  ask  Mr.  Doar,  or  Mr.  Nussbaum,  or  whoever  has  been  work- 
ing on  this,  it  is  my  recollection  that  when  the  question  of  the  possible 
fraud  came  up  that  Mr.  DeMarco  was  interviewed.  I  know  that  our 
staff  has  interviewed  him  as  well.  But,  there  were  newspaper  accounts 
that  Mr.  DeMarco  seemed  to  feel  very  emphatically  that  the  President 
had  not  done  anything  wrong  and  furthermore  that  he  had  advised 
him  to  do  what  he  did.  Did  you  get  that  same  kind  of  response  when 
you  interviewed  DeMarco? 

Mr.  McKeithen.  Mr.  Railsback,  when  I  talked  with  DeMarco,  he 
said  that  he  thought  that  the  President  had  not  done  anything  wrong. 
But,  as  to  the  second  part  of  your  question,  he  expressed  no  opinion. 

Mr.  Railsback.  Didn't  he  actually  indicate  to  you,  or  did  he  indi- 
cate to  you  that  he  still  thought  that  some  of  the  deductions  disallowed 
were  improperly  disallowed  ?  That  is  my  recollection  as  well  that  they 
still  feel  aggrieved  about  the  deductions  that  have  been  made  from  a 
legal  standpoint. 

Mr,  McI^JEiTiiEN.  Both  Mr.  DeMarco — Mr.  DeMarco  stated  to  me 
that  he  thought  that  a  number  of  the  deductions  which  were  disal- 
lowed could  be  contested  in  court. 

Mr.  Railsback.  Thank  you. 

Mr.  Rangel.  Mr.  Chairman? 

Mr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  Mr.  McClory. 


I 


149^ 

Mr.  McClort.  I  would  like  to  just  ask  the  Internal  Revenue  Serv- 
ice gentleman  one  question.  Aside  from  the  voluntary  payment 
which  the  President  may  or  may  not  make,  which  I  understand  is  not 
assessed,  but  he  said  he  was  going  to  make,  and  is  the  President's 
income  tax  case  closed  insofar  as  the  President  and  Mrs.  Nixon  are 
concerned? 

Mr.  FoLSOM.  From  the  documents  that  we  have,  it  is  closed  in  the 
Revenue  Service.  If  it  is  ultimately  determined  that  there  was  fraud 
in  the  return,  and  the  taxpayer  was  involved  in  the  fraud,  no  statute 
of  limitations  ever  runs  on  that  return. 

Mr.  McClory.  But  as  far  as  the  present  status  in  the  Internal  Rev- 
enue Service ;  it  is  a  closed  case  ? 

Mr.  NussBAUM.  Well,  let  me 

Mr.  MoClort.  I  am  asking  him. 

The  Chairman.  Mr.  Rangel. 

Mr.  Rangel.  Directing  your  attention  to  tab  6, 1  will  ask  the  Inter- 
nal Revenue  Service  person  is  there  any  way  to  know  for  certain  that 
this  memorandum  before  us  is  an  item  that  is  kept  in  the  regular  order 
of  business  of  the  IRS  ? 

Mr.  FoLSOM.  It  is  impossible  to  tell  from  this  document  in  tab  6. 

Mr.  Rangel.  Yes.  You  could  not  identify  it  as  an  official  Govern- 
ment document? 

Mr.  FoLSoar.  I  would  not  recognize  it  as  such  because  it  does  not 
have  what  I  would  consider  the  normal  covering  sheet  over  it. 

Mr.  Rangel.  To  follow  Mr.  Sandman's  line  of  questioning,  I  would 
ask  counsel,  this  page  looks  as  though  there  was  a  staple  in  the  upper 
left  hand  corner,  and  it  is  identified  by  handwritting  as  being  three 
in  a  circle  which  I  don't  know  what  it  means,  the  third  page,  and  in 
trying  to  find  the  chain  of  possession,  could  you  tell  the  committee 
whether  you  received  the  original  memo  in  this  fashion  and  were  there 
attached  pages  to  it  ?  Is  there  anything  we  can  determine  as  to  whether 
or  not  this  has  been  written  by  someone  who  was  in  fact  employed,  or 
has  been  employed  by  the  IRS  ? 

Mr.  NussBAUM.  Mr.  Gekas,  who  has  been  examining  the  files  will 
answer  that  question. 

Mr.  Gekas.  Congressman,  I  know  there  was  an  original  copy  of 
this  and  they  came  out  all  together,  they  came  all  together  in  a  pack- 
age and  they  were  identical  to  this  and  we  took  a  page  of  them,  elim- 
inating duplicate  copies,  which  gave  no  information  as  to  source  or 
author  or  date  and  we  have  copied  them,  so  there  is  no  other  copy. 

Mr.  Rangel.  Wliy  would  they  be  included  in  our  official  record 
where  there  is  no  official  classification  as  to  this  being  a  Department 
decision  ?  In  other  words,  it  is  not  on  the  Government  stationery,  it  is 
not  signed,  it  is  undated.  I  do  not  see  why  it  would  be  in  the  book. 

Mr.  Gekas.  Well,  it  came  from  the  IRS  files  and  the  agent  who  gave 
us  these  documents  said  that  he  is  not  familiar  with  who  prepared  it 
or  what  the  circumstances  of  its  preparation  were. 

Mr.  Rangel.  So  we  do  not  have  a  legal  opinion  expressed  in  this 
memo.  We  do  not  Imow  who  wrote  the  memo  ?  I  just  do  not  understand 
why  it  is  included  in  this  book  when  it  is  just  something  that  was  in  a 
file. 

~Mv.  NussBAUM.  Congressman,  the  fact  is  that  we  found  it,  it  was  in 
the  files  of  the  IRS  and  it  did  indicate  some  considerations  with  respect 
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to  tlie  assertion  of  fraud  penalties,  ajid  we  felt  since  it  was  in  the  IRS 
files  and  since  it  did  discuss  this  issue  it  should  be  in  the  book. 

I  should  also  say  that  we  have  the  complete  audit  report.  This  does 
not.  AVe  are  not  purporting  by  these  tabs  and  these  exhibits  to  say  that 
we  are  giving  you  every  exhibit.  We  have  just  gotten  the  files,  we  have 
just  started  looking  through  the  files,  and  there  is  an  extensive  group 
of  files  and  we  do  not  purport  to  have  examined  each  paper,  you  know 
and  the  preparation  had  to  be  prepared  for  tliis  particular  time  or  at 
least  a  preliminary  presentation. 

And  consequently  we  took  those  papers  which  we  felt  were  perti- 
nent. For  example,  the  audit  report  contains  a  section  which  discusses 
the  negligence,  why  the  negligence  penalty  was  asserted  in  this  par- 
ticular case,  and  it  does  discuss  or  deal  with  some  of  the  considerations 
that  have  been  raised  here,  for  example.  And  it  really  lists  the  argu- 
ments basically  why  a  negligence  penalty  was  asserted  in  this  par- 
ticular case.  And  we  have  a  copy  of  that  which  is  not  attached. 

Mr.  Rangel.  But  that  has  been  signed  by  somebody  ? 

Mr.  NussBAUM.  That  is  right.  That  was  a  part  of  the  official  audit 
report  and  it  discusses  at  least  the  views  of  the  agents  who  drafted  the 
audit  report  with  regard  to  the  President's  role  or  knowledge  or  lack 
of  knowledge  with  respect  to  that  matter. 

Mr.  Rangel.  My  point  is  no  legal  significance  could  be  attached  to 
this  memo. 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  Mr.  Chairman,  the  letter  under  tab  8  is  dated 
April  2,  and  recommends  a  grand  jury  investigation  by  Mr.  Jaworski's 
staflf. 

Do  we  know  what  response  Mr.  Jaworski  has  made  to  that? 

Mr.  Doar.  The  investigation  is  underway.  Some  matters  I  think 
have  been  presented  to  the  grand  jury,  some  witnesses  but  the  investi- 
gation is  not  completed. 

Mr.  Seiberling.  Thank  you. 

The  Chairman.  Mr.  Hungate. 

Mr.  Hungate.  Could  I  inquire  please  as  to  this  tab  2,  the  first  page, 
the  memorandum,  and  I  see  no  reference  or  perhaps  I  have  overlooked 
it  to  the  year  1970.  Is  there  a  separate  one  for  1970  ? 

I  see  that  two  items,  the  tax  return  and  it  looks  like  1040, 1971,  with 
an  expiration  date  and  I  presume  that  means  April  15, 1975  but  do  you 
have  one  for  1970  ?  There  wasn't  one  ? 

Mr.  NussBAUM.  No.  There  is  not  one  for  1970  because  it  was  not 
necessary ;  1971  and  1972  have  been  previously  audited,  and  no  change 
letter,  namely  the  letter  dated  June  1,  1973,  had  been  sent  to  the 
President. 

So,  in  order  to  do  another  audit  of  a  return  that  liad  pre\dously 
been  audited  you  need  a  reopening  memorandum.  There  had  nevei 
been  an  audit  of  the  1970  return  and  there  was  no  need  for  a  reopening 
memorandum. 

Mr,  Hungate.  Now,  as  I  understood  you  earlier,  there  is  no  statute 
of  limitations  on  fraud,  you  can  come  in  25  years  later? 

Mr.  FoLSOM.  Technically,  yes.  That  is  correct. 

Mr.  Hungate.  But  now  I  see  in  tab  3  the  item  I  think  page  2,  the 
letter  dated  December  7,  1973,  the  second  paragraph,  where  they  are 
seeking  to  have  them  sign  what  I  would  call  a  suicide  note  to  extend 
the  time  to  audit  them. 
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This  is,  I  take  it  that  is  a  very  customary  practice  ? 

Mr.  NussBAUM,  That  is  correct. 

Mr.  HuNGATE.  It  would  have  to  have  been  done  in  this  case  because 
of  the  previous  audit  of  the  return  and  the  letter '{ 

Mr.  DoAR.  No,  because  of  the  3-year  statute  of  limitations  on  the 
collection  of  deficiencies. 

Mr.  DoAE.  Kegardless  of  fraud. 

Mr.  NussBAUM.  If  fraud  were  found,  Congressnian,  it  would  not  be 
necessary  to  have  the  waiver  of  the  statute  but  this  is  just  the  begin- 
ning and  you  are  not  sure  whether  or  not  fraud  is  going  to  come  out, 

Mr.  HuNGATE.  In  the  case  such  as  the  1970  case  where  they  had  an 
audit  and  whatever  kind  of  a  letter  you  mentioned,  then  they  do,  I 
guess  it's  1971,  they  had  had  for  this  year  a  previous  audit,  and  there 
is  a  statute  of  limitations  then  if  you  have  once  been  audited,  is  that 
true? 

Mr.  FoLSOM.  There  is  a  civil  statute  of  limitations  on  civil  defi- 
ciencies, but  for  fraud  deficiencies  there  is  no  statute  of  limitations  no 
matter  how  many  audits  there  are. 

Mr.  HuNGATE.  None.  All  right.  Thank  you. 

Mr.  FoLSOM.  In  short,  you  can  cover  up  for  two,  three,  four  audits 
and  on  the  fifth  somebody  drops  a  load  on  you  and  you  are  liable  for 
the  tax. 

jNIr,  HuNGATE.  Finally,  tab  6,  page  2,  item  H,  Mr.  DeMarco's  secre- 
tary testified  she  remembered  typing  two  deeds  and  so  on  and  is  that 
a  fairly  significant  factor  ? 

Apparently  she  actually  did  type  two  deeds.  Do  we  agi-ee  to  that  ? 

Mr.  NussBATJM.  That  is  her  testimony.  Her  testimony  is  that  she 
remembers  typing  two  deeds. 

Mr.  Mezvinsky.  Would  the  gentleman  yield  ? 

Mr.  HuNGATE.  I  yield  to  the  gentleman  from  Iowa. 

Mr.  Mez\t:xsky.  You  mentioned  in  the  DeMarco  hearing,  because  he 
agreed  to  have  his  notary  seal  removed,  that  they  could  not  check  the 
typewriters  to  see  whether  or  not  it  was  actually  typed  in  1969.  AVliat 
are  we  doing  now  to  check  whether  or  not  the  typewriters  in 
Mr.  DeMarco's  office,  as  to  the  type  on  this  deed,  coincide,  and  did  in 
fact,  exist  in  1969  since  he  supposedly  stopped  the  hearing? 

Did  we  pursue  that  so  in  fact  we  can  get  authentication  regarding 
the  typewriters  and  when  it  was  typed  ? 

Mr.  McKeithen.  Congressman,  we  have  been  in  touch  with  the  office 
of  the  secretary  of  state  of  California.  They  have  notified  us  that  an 
examination  of  one  type  sample  in  1969  has  been  made  by  the  office  to 
the  attorney  general  of  California.  They  have  not  received  a  written 
report  from  that  office. 

They  have  assured  us  that  if  and  when  they  receive  a  written  report 
they  will  forward  that  and  any  other  documents  which  they  have 
turned  up  in  their  investigation  to  the  committee  staff. 

Mr.  IIuNOATE.  Counsel,  did  the  Nixons  in  fact  sign  the  consent  form 
87^  sought  for  the  taxable  year  1970  ?  Does  anyone  know  ? 

]\Ir.  ]\IcKeitiien-.  Yes,  they  have. 

Mr,  HuxGATE,  Thank  you. 

The  Chairman,  Mr.  Wiggins. 

Mr,  Wiggins,  Mr,  Chairman,  three  very  quick  questions. 

Counsel,  under  the  code,  what  is  the  authority  of  the  Government 
to  impose  a  negligence  penalty  ? 
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Mr.  Nussbau:m.  "Well,  all  we  know  is  a  negli<2:ence  penalty  was  im- 
posed pursuant  to  section  6653  (a) ,  and  there  was  imposed  the  5-percent 
negligence  penalty  which  was  imposed  and  the  audit  report  contains  a 
3-page  statement  why  that  penalty  was  imposed. 

Mr.  Wiggins.  I  am  interested  in  knowing  from  you  what  the  code 
says  about  the  circumstances  under  which  it  may  be  imposed. 

Mr,  NussBAuiM.  6653(a),  section  6653,  subsection  (a)  says  "If  any 
part  of  any  underpayment  as  defined  in  subsection  (c)  (1)  of  any  tax 
imposed  by  subtitle  A  or  by  chapter  12  of  subtitle  B  relating  to  income 
taxes  and  gift  taxes  is  due  to  negligence  or  intentional  disregard  of 
rules  and  regulations,  but  without  intent  to  defraud,  there  shall  be 
added  to  the  tax  an  amount  equal  to  5  percent  of  the  underpayment." 

That  is  the  penalty,  this  5-percent  penalty  which  was  imposed  pur- 
suant to  the  provisions  of  this  section,  and  it  was  justified  in  the  audit 
report. 

Mr.  Wiggins.  Thank  you. 

Now,  that  is  point  one.  Now  just  very  briefly,  Mr.  Chairman. 

The  Chairman.  Mr.  Wiggins  still  has  "the  floor. 

Mr.  Wiggins. 

Mr.  Wiggins.  Throughout  the  entire  book,  there  were  photocopies 
of  the  Presidential  logs  for  the  month  of  April  1973.  In  that  log,  there 
is  a  notation  of  a  meeting  with  DeMarco  to  sign  the  tax  return  for  the 
taxable  year  1974.  I  only  call  it  to  your  attention  and  to  the  other 
members  attention  that  it  was  a  3-minute  entry  and  on  the  theory  that 
practice  and  custom  has  some  evidentiary  value,  it  does  indicate  the 
time  that  the  President  spent  with  DeMarco  in  signing  the  return.  That 
appears  at  least  four  places  in  our  book  and  maybe  more  than  that,  as 
you  have  reproduced  that  document.  I  am  sure  you  will  acknowledge 
that. 

Mr.  DoAR.  Yes,  that  is  true. 

Mr.  Wiggins.  Now,  finally,  over  to  tax  counsel  again,  if  Richard 
Nixon  should  pay  that  tax  which  is  barred  by  the  statute  of  limita- 
tions, would  that  be  a  gift  to  the  Government,  and  if  so,  would  it  ex- 
pose him  to  further  tax  liability  ? 

Mr.  FoLSOM.  Well,  it  would  be  a  voluntary  act  on  his  part  not  called 
for  by  any  legal  compulsion  at  all  at  this  stage. 

Mr.  Wiggins.  I  am  just  asking  you  if  you  know  the  answer.  Is  it  a 
gift  in  the  contemplation  of  the  law  ? 

Mr.  FoLSOM.  I  could  not  tell  you. 

Mr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Brooks. 

]Mr.  Brooks.  Mr.  Chairman,  I  wonder  if  distinguished  counsel  would 
advise  me  if  in  their  evaluation  of  the  President's  tax  problems,  they 
considered  all  the  data  in  the  document  prepared  by  the  Joint  Com- 
mittee on  Internal  Revenue. 

Mr.  DoAR.  If  we  have  or  if  we  did  ? 

Mr.  Brooks.  I  trust  that  you  are. 

Mr.  DoAR.  We  are. 

Mr.  Brooks.  I  particularly  want  to  bring  to  your  attention — I  am 
sure  you  are  aware  of  it;  we  have  talked  to  you  about  it  before — the 
gain  on  the  Presidential  New  York  residence,  chapter  3,  and  the  capi- 
tal gain  of  some  $117,000  which  was  all  established  at  San  Clemente, 
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and  the  pattern  of  signing  these  deeds  was  fascinating.  It  traclvs  very 
closely  the  pattern  in  the  transfer  or  the  alleged  transfer  of  the  docu- 
ments and  that  Mr.  DeMarco  had  a  tendency  in  that  same  set  of  trans- 
actions to  sign  papers  and  then  back  date  them,  sign  them  and  have  a 
different  date  put  on  them.  It  follows  that  same  pattern.^ 

Also,  in  part  7,  the  expenditures  of  funds  of  the  President  at  San 
Clemente  and  Key  Biscayne  reflected  that  the  IRS  did  agree  with  the 
Joint  Committee  that  some  $92,000  of  Federal  expenses  were  personal 
income  to  the  President  and  assessed  him  taxes  on  those  funds. 

Now,  I  hope  that  the  committee  staff,  and  you  have  a  lot  of  people 
there,  would  take  a  look  at  the  Constitution  and  see  where  it  reads  "No 
further  emoluments  shall  be  provided  to  the  President  by  the  United 
States  or  the  states  thereof."  I  wonder  if  this  $92,000  which  has  been 
assessed  as  a  personal  income  to  the  President  upon  which  he  is  re- 
quired to  pay  taxes  is  not  emoluments  to  the  President  by  the  United 
States,  a  further  emolument  above  his  income  as  stated  by  the  Con- 
stitution and  by  the  laws  providing  for  his  salary.  I  would  think  that 
it  might  well  be  established  that  that  is  a  direct  violation  of  the  con- 
stitutional prohibition  against  any  further  emolument. 

I  would  hope  that  the  committee  staff,  Mr.  Chairman,  would  take  a 
very  close  look  at  that  and  give  us  a  report  on  that  before  we  reach  a 
conclusion  on  this  specific  tax  problem. 

Mr.  Cohen.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Cohen. 

Mr.  Cohen.  Mr.  Nussbaum,  I  asked  earlier  today  whether  or  not 
there  was  any  evidence  of  authority  on  the  part  of  ISIr.  Morgan  to  sign 
on  behalf  of  the  President  that  deed  and  you  said  no.  I  refer  your 
attention  to  page  A-293 — I  am  sorry,  A-301 — ^where  there  is  an  af- 
fidavit by  Mr.  Morgan  indicating  that  he  had  such  authority. 

The  question  I  ask  of  you.  No.  1,  when  you  are  engaged  in  a  transfer 
of  personal  property  as  opposed  to  real  estate,  is  it  necessary  to  have 
a  power  of  attorney  executed  in  order  to  make  it  a  valid  transfer? 
Would  that  be  true  under  California  law  or  would  an  affidavit  such  as 
filed  here  be  sufficient  ?  If  you  would  furnish  that  information  to  me  at 
some  later  time,  I  would  like  to  have  it. 

Second,  would  you  clarify  for  me  the  reason  for  the  retyping  of  the 
original  deed?  As  I  recall  it,  you  said  something  about  the  original 
deed  did  not  conform  in  terms  of  the  tj'pe  of  paper  that  it  was  on  and 
that  was  the  reason  for  the  retyping  ? 

Mr.  Ntjssbaum.  Yes.  Mr.  DeMarco  said  that  the  original  deed  was 
different  than  the  new  schedule  because  of  the  texture  of  the  paper  and 
the  type  style,  type  style  of  the  deed  as  compared  to  the  paper,  and 
he  felt  that  it  should  be  consistent.  Consequently,  he  had  another  deed 
typed. 

Mr.  Cohen.  The  only  other  question  I  have  of  the  chairman  is  are 
we  going  to  have  the  benefit  of  these  various  interviews  that  have  been 
conducted  and  I  assume  placed  on  paper.  Are  we  eventually  going  to 
see  these  ? 

Mr.  DoAR.  Yes,  they  are  available  for  you,  yes. 

Mr.  Cohen.  At  the  headquarters  ? 

The  Chairman.  All  members  have  always  been  invited  to  review 
those  documents.  Those  documents  are  available  at  all  times. 

Mr.  Wal,die.  Mr.  Chairman  ? 
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The  CiiATRMAX.  Mr.  AYaldie. 

Mr.  AYaldte.  Would  you  refer  just  a  quick  moment  to  exhibit  S.  the 
letter  from  Donald  Alexander  to  Jaworski  ?  Has  the  staff  interviewed 
all  the  individuals  that  Alexander  refers  to  in  that  letter  as  to  whom 
he  has  been  unable  to  have  any  cooperation  or  information? 

Mr.  NussBATjM.  The  staff  has  not  interviewed  Mr.  Ehrlichman. 

Mr.  "Waldie.  Has  there  been  a  reason  why  you  have  not  ? 

]Mr.  NussBAuivr.  Well.  ]Mr.  Ehrlichman  is  under  indictment. 

:\rr.  Waldie.  Well,  I  know  that. 

Mr.  DoAR.  We  have  not  attempted  to  interview  Mr.  Ehrlichman 
as  yet  in  connection  with  this  matter. 

^Ir.  Waldie.  Now,  in  terms  of  the  other  (rentlemen,  would  your  as- 
sessment of  their  response  to  you  concur  with  that  of  Mr.  Alexand(M'? 
His  assessment  is :  "We  have  been  unable  to  complete  the  procossinnf  of 
this  matter  in  \4ew  of  the  lack  of  cooperation  of  some  of  the  witnesses 
and  because  of  many  inconsistencies  in  the  testimony  of  individuals 
presented  to  the  Service." 

Is  that  a  fair  description  of  your  experience  Avith  these  frentle- 
men? 

Mr.  ISTussBAUM.  We  interviewed  Mr.  De]Marco.  ]Mr.  N ewmian.  and  Mr. 
Morgan,  ^nd  they  did  consent  to  be  interviewed  to  answer  our  ques- 
tions. 

]\Ir.  Waldie.  I  know.  And  then  wore  you  content  wnth  the  res]:)onses 
to  your  questions?  Were  they  telling  you  the  truth,  did  you  think? 

Mr.  NussBAUJii.  I  do  not  think  that  is — let  me  put  it  this  way :  As 
Commissioner  Alexander  said  and  as  the  joint  committee  reports 
indicate,  there  are  a  number  of  inconsistencies  in  the  testimony  as  be- 
tween these  people,  and  judgments  will  have  to  be  made  someday  of 
people  with  respect  to  this  matter,  to  resolving  those  inconsistencies, 
whether  it  be  this  croup  or  the  grand  jury  or  anybody  else. 

!Mr.  Waldie.  OK.  Two  final  questions.  Have  you  had  access  to  the 
special  agent's  report  and  related  exhibits  compiled  during  the  in- 
vestigation ? 

Mr.  NussKAu^r.  Yes :  we  have. 

Mr.  Waldie.  And  is  the  fruit  of  that  exhibit  or  a  report  contained 
in  our  folders? 

INIr.  NussBAUM.  Xo;  we  have  the  fruit  in  our  offices,  but  it  is  not 
totally  contained  in  the  reports  submitted  to  you. 

Mr.  Waldie.  Is  it  not  contained  because  it  is  confidential  and  sen- 
sitive? 

Mr.  NussBAUM.  "\Yliat  we  have  attempted  to  do  is  in  draftins:  this  re- 
port is  in  effect  to  give  an  interim  or  preliminary  report  with  respect 
to  the  matters  that  we  have  looked  at  as  of  this  date.  The  total  ma- 
terial is  available  for  members  of  the  committee  to  look  at. 

jSIr.  Waldie.  Will  we  be  able  to  find  out  what  portions  of  it  are  un- 
der process  for  grand  jury  investigation  ? 

'Stv.  NussBAiTM.  No  portions  of  a  report  are  in  process 

Mr.  Waldie.  I  gather  INIr.  Doar  said  that  Jaworski  told  him  that 
some  portions  were  being  investigated  for  grand  jury. 

Mr.  NussBAUM.  Yes,  as  we  understand  from  the  Special  Prosecutor, 
they  are  looking  into  the  circumstances  surrounding  the  gift  of  pa- 
pers. Congressman  Waldie. 
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The  Chairman.  The  Chair  recesses  this  committee  imtil  10  o'clock 
tomorrow  morning.  This  is  a  record  vote,  and  I  would  just  caution 
the  members  that  the  material  that  lias  been  presented  this  after- 
noon, as  you  know — there  are  10  documents — are  internal  documents 
which  came  from  the  IKS  and  they  should  be  returned  or  loft  in  the 
book.  The  report,  however,  is  available  to  the  members. 

I  should  also  caution  the  members  that  there  were  some  items  that 
were  presented  this  afternoon  in  executive  session  that  I  think  are 
sensitive  items,  and  I  would  hope  that  they  do  not  discuss  this  with 
members  of  the  press. 

[Whereupon,  at  3 :53  p.m.,  the  committee  recessed,  to  reconvene  at 
10  a.m.,  Friday,  June  21, 1974.] 


IMPEACHMENT  INQUIRY 
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miDAY,  JUNE  21,   1974 

House  of  Representatives, 
Committee  oisr  the  Judiciary, 

W ashing ton^  D.O. 

The  committee  met,  pursuant  to  notice,  at  10  :21  a.m.  in  room  2141, 
Eayburn  House  Office  Building,  Plon.  Harold  D.  Donoliue  presiding. 

Present :  Representatives  Donoliue,  Brooks,  Kastenmeier,  Edwards, 
Hungate,  Conyers,  Eilberg,  Waldie,  Flowers,  Mann,  Sarbanes, 
Seiberling,  Danielson,  Drinan,  Rangel,  Jordan,  Thornton,  Holtzman, 
Owens,  Mezvinsky,  Hutchinson,  McClory,  Smith,  Wiggins,  Dennis, 
Fish,  Mayne,  Hogan,  Butler,  Cohen,  Lott,  Froehlich,  Moorhead, 
Maraziti,  Latta,  and  Rodino. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Albert  E.  Jenner,  Jr.,  special  counsel  to  the  minority;  Samuel  Garri- 
son III,  deputy  minority  counsel;  Bernard  W.  Nussbaum,  senior 
associate  special  counsel;  Evan  A.  Davis,  counsel;  Richard  H.  Gill, 
counsel;  R.  L.  Smith  McKeithen,  counsel;  James  B.  F.  Oliphant, 
counsel ;  George  Ray  born,  counsel ;  Hillary  D.  Rodham,  counsel ;  Gary 
W.  Sutton,  counsel;  William  A.  Wliite,  counsel;  Robert  McGraw, 
investigator;  Fred  G.  Folsom,  tax  consultant;  and  Jonathan  Flint, 
research  assistant. 

Committee  staff  present :  Jerome  M.  Zeifman,  general  counsel ;  Gar- 
ner J.  Cline,  associate  general  counsel ;  and  Franklin  G.  Polk,  associate 
counsel. 

Also  present :  James  D.  St.  Clair,  special  counsel  to  the  President ; 
John  A.  McCahill,  assistant  special  counsel. 

Mr.  DoNOHUE.  The  meeting  will  now  be  in  order.  The  Chair  will 
recognize  Mr.  Doar.  Do  you  have  any  comments  ? 

Mr.  Doar.  Mr.  Donohue,  members  of  the  committee,  there  were  some 
members  who  had  further  questions  with  respect  to  the  IRS  and  the 
President's  income  tax  returns  for  the  years  1969-73,  and  we  are  pre- 
pared to  respond  to  the  committee  members  about  that  this  morning, 
prior  to  moving  on  to  the  next  business. 

Mr.  Drinan.  Mr.  Chairman  ? 

Mr.  Dennis.  Mr.  Chairman? 

Mr.  Donohue.  Mr.  Dennis. 

Mr.  Dennis.  Mr.  Chairman,  if  we  are  on  that,  I  have  two  points 
I  would  like  to  take  up  very  briefly  with  the  gentleman. 

Mr.  Donohue.  You  may  proceed. 
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Mr.  Dennis.  The  first  item,  tliese  points  are  fairly  clear,  but  I  want 
to  be  sure  about  them.  First,  in  tab  9  of  your  book,  which  is  the  letter 
from  Commissioner  Alexander  to  the  special  prosecuting  attorney 
saying  that  Mr.  DeMarco,  Mr.  Newman,  and  Mr.  ^lorgan  and  so  on 
should  be  investigated  by  the  grand  jury  for  possible  violation  of  sec- 
tion 7206(2)  of  the  Code,,  if  I  am  correct,  that  is  a  section  which  con- 
tends with  those  who  willfully  aid  or  assist  in  or  procure  counselor 
advice — this  is  tab  8.  I  am  sorry,  I  said  9.  If  I  confuse  you,  I  am  talk- 
ing about  the  letter  at  tab  8  from  Commissioneer  Alexander  where  he 
asked  the  grand  jury  to  look  into  violations  of  section  7206(2)  by  the 
named  individuals.  Now,  as  I  read  that  section,  it  applies  to  those  who 
willfull}'  aid,  assist,  procure  counselor  advice  in  the  preparation  or 
presentation  of  the  return,  whether  or  not  such  falsity  or  fraud, 
whetlier  any  material  matters  false  and  so  on,  whether  or  not  such 
falsity  is  with  the  laiowledge  or  the  consent  of  the  person  authorized 
or  required  to  present  such  return. 

In  other  words,  as  I  read  it,  that  section  deals  completely  and  only 
with  the  preparer  and  not  with  the  taxpayer  himself.  Is  that  correct? 

]Mr.  DoAR.  That  is  correct. 

Mr.  Dennts.  And  in  fact,  7206(1)  above  will  deal  with  the  tax- 
payer: right? 

Mv.  DoAR.  That  is  correct. 

]Mr,  Dennis.  OK.  Now,  one  other  question  if  I  may.  Turning  OA'^er 
to  the  tab  which  shows  the  negligence  deficiency  or  penalty,  whatever 
tab  that  is,  tab  9.  the  last  page  of  tab  9,  the  5-percent  negligence 
penalty,  if  I  understand  it  correctly,  that  is  assessed  under  section  0653 
where  it  says  if  any  part  of  any  underpayment  is  due  to  negligence 
or  intentional  disregard  of  rules  or  regulations,  but  without  intent  to 
defraud,  the  5-percent  penalty  is  applied ;  is  that  correct  ? 

Mr.  DoAR.  That  is  correct. 

Mr.  Dennis.  And  that  is  the  one  we  are  dealing  with  here  ? 

Mr.  DoAR.  That  is  the  one  that  was  assessed. 

Mv.  Dennis.  That  is  right.  That  is  what  I  mean. 

Then  the  next  section,  B,  which  does  deal  with  fraud,  applies  a  50- 
percent  penaltv ;  is  that  correct  ? 

Mr.  DoAR.  That  is  correct. 

]\rr.  Dennis.  I  thank  you. 

INIr.  DoAR.  Mr.  Chairman,  could  I  make  a  statement  because  I  think 
this  might  be  helpful  with  respect  to  the  questions.  I  was  thinking 
after  the  presentation  yesterday  that  committee  members  might  con- 
sider that  there  may  be  three  ways  that  they  can  think  about  this 
particular  matter. 

First,  they  can  consider  it  as  if  the  President  were  just  an  ordinary 
citizen  like  one  of  yourselves,  or  myself  or  Mr.  Jenner,  or  anyone  else, 
and  ronsider  the  presentation  as  if  it  were  strictly  a  question  of 
whether  or  not  there  was  evidence  or  sufficient  evidence  to  support 
going  forward  with  a  criminal  fraud  case.  That  is  one  way  you  could 
look  at  it. 

The  second  way  to  look  at  this  matter  or  inquiry  is  whether  or  not 
there  is  any  reason  to  believe  that  the  President  used  his  position  as 
President  wrongfully  in  connection  with  the  audit  of  his  income  tax 
returns. 
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Xow,  to  smnmarize  the  material,  you  recall  yesterday  the  President 
got  a  complimentary  letter  from  the  IRS  in  1972  saying  that  his  1971 
and  1972  returns  had  been  cleared,  or  he  got  the  letter  in  1973,  and 
then  later  on  in  connection  with  this  subsequent  audit,  there  was  no 
effort  made  as  far  as  we  can  tell  to  interview  the  taxpayer.  The  IRS 
subpenas  were  not  used,  as  far  as  we  could  tell. 

But,  as  far  as  we  have  been  able  to  find,  there  has  been  no  indication 
that  the  President  used  his  position  to  bring  this  somewhat  favorable 
treatment  as  a  taxpayer  about.  And  the  inference  at  the  moment  seems 
to  bo  that  you  may  have  had  a  situation  where  the  IRS  just  had  been 
in  the  habit  of  treating  Presidents  more  favorably  with  respect  to 
their  tax  returns  than  other  taxpayers. 

And  then  the  third  situation  that  you  could  have  is  whether  or  not 
the  President  failed  to  meet  his  responsibility  to  take  care  that  the 
laws  were  faithfully  executed  in  taking  no  action  with  respect  to  the 
preparers  of  liis  returns  once  the  preparers  of  the  returns,  or  it  became 
clear  that  there  was  evidence,  indeed  substantial  evidence  that  they 
had  engaged  in  a  plan  and  put  it  in  operation  in  order  to  permit 
the  President  take  an  illegal  and  improper  deduction. 

Now,  with  respect  to  item  No.  1, 1  think  it  would  be  helpful  for  the 
committee  if  INIr.  Folsom,  who  is  a  reliable  and  impartial  source,  could 
advise  the  committee  as  to  what  the  criteria  would  be,  and  what  the 
factors  would  be,  what  factors  would  be  taken  into  account  in  the  ordi- 
nary case,  an  ordinary  case  by  any  taxpayer  if  these  facts  were  pre- 
sented for  review.  I  do  not  suggest  that  Mr.  Folsom  express  his  opin- 
ion ojie  way  or  tlie  other,  but  I  think  the  committee  members  are 
entitled  to  have  the  best  judgment  and  the  best  professional  advice  on 
tJie  criteria  and  the  procedures  that  would  be  followed  and  have  been 
followed  with  respect  to  this  particular  matter. 

And  I  say  that  because  I  think  I  have  a  responsibility  to  say  to  you 
that  in  this  particular  matter  of  whether  or  not  the  matter  has  been 
resolved,  there  is  some  support  for  the  suggestion  that  every  other 
constitutional  body  has  ducked  the  question.  The  Joint  Committee 
ducked  it.  the  IRS  ducked  it,  and  I  am  not  saying  there  is  positive 
proof  of  that,  but  there  is  enough  that  I  think  this  question  needs  your 
attention  and  I  owe  it  to  you  to  say  that,  and  I  liave  after  6  months 
a  great  affection  for  this  committee  and  for  the  House  of  Representa- 
tives, and  I  think  that  I  owe  it  to  you  to  say  that  I  tliink  this  com- 
mittee might  well  want  to  consider  just  for  a  few  more  minutes  some 
of  these  questions  about  criteria  and  factors  in  connection  with  this 
deliberation. 

jSfr.  Rangel.  Mr.  Chairman? 

Mr.  DoNOHUE.  Would  you  hear  from  Mr.  Folsom  first  ? 

Mr.  Maraziti.  Mr.  Chairman,  may  I  make  a  request  before  we  leave 
this  particular  subject? 

Mr.  DoNOHUE.  Why  don't  we  hear  from  Mr.  Folsom  and  then  you 
may  proceed. 

Mr.  Folsom,  Gentlemen,  very  briefly,  the  ordinary  criminal  tax 
case  of  the  ordinary  taxpayer  who  is  in  trouble  takes  a  course  in  the 
Internal  Revenue  Service  of  referral  from  the  Audit  Division,  or  from 
some  outside  source  that  arouses  suspicion,  it  is  referred  to  the  Intelli- 
gence Division.  A  special  agent  is  assigned  to  the  case,  a  revenue  agent 
is  assigned  to  the  case.  There  is  a  joint  investigation  conducted. 
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The  special  agent  prepares  a  special  agent's  report,  which  is  a 
detailed  analysis  of  the  investigation  he  has  conducted,  his  conclusions 
and  his  recommendation.  Then  that  report  is  reviewed  by  a  regional 
counsel  of  the  Revenue  Service,  and  if  it  is  approved  for  prosecution 
it  is  referred  across  the  street  to  the  Department  of  Justice  where  it 
lodges  in  the  Criminal  Section  in  the  Tax  Division  of  the  Justice 
Department. 

In  that  section  it  is  assigned  to  a  line  attorney  who  is  charged  with 
determining  if  the  e^ddence  is  sufficient  to  support  the  recommended 
charges,  and  to  determine  if  that  evidence  would  be  likely  to  persuade 
a  jury. 

With  that  background,  in  this  instance,  there  is  no  special  agent's 
report.  The  report  of  the  Joint  Committee  has  to  suffice  for  the  most 
part  as  supplemented  by  the  investigation  of  your  staff  to  provide  the 
basis  for  consideration.  If  this  were  being  investigated  or  being  con- 
sidered by  the  Tax  Division  at  the  Justice  Department,  they  would  be 
looking  at  such  matters  as  the  evidence  to  establish  that  the  papers  gift 
was  an  untimely  effort,  and  that  it  was  falsely  included  on  the  tax 
return  for  1969.  And  then,  of  course,  if  it  was  included  wrongfully  on 
the  tax  return  for  1969,  it  was  also  included  wrongfully  as  a  carry 
forward  item  in  1970, 1971  and  1972. 

The  factors  we  would  look  to  in  that  respect  have  been  discussed  at 
considerable  length  by  Mr.  Nussbaum  yesterday,  and  I  do  not  think 
it  would  serve  any  particular  useful  purpose  to  review  them  here. 
Suffice  it  to  say  that  if  Tax  Division  were  considering  this,  we  would 
be  reasonably  secure  in  concluding  that  the  papers  gift  deduction  was 
improperly  included  on  the  1969  return. 

Then  we  would  be  looking  for  proof  of  the  taxpayer's  complicity, 
his  mens  rea,  willful  intent  to  falsify  his  return.  In  this  case  you  will 
readily  recognize  that  this  is  a  built-in  reliance  on  counsel,  reliance  on 
others  that  insulates  the  taxpayer  almost  automatically  from  much  of 
what  was  done  in  respect  to  the  papers  gift  deduction. 

However,  we  would  be  looldng  at  other  criteria.  And  one  of  the 
matters  that  you  should  bear  in  mind  is  that  the  law  in  this  area  says 
that  it  is  impossible  to  look  into  a  man's  mind  and  tell  precisely  what 
is  there,  and  what  went  through  his  mind  at  a  given  time,  and  vou 
have  to  determine  this  from  circumstances  and  extraneous  facts  and 
an  occasional  glimmer  from  the  taxpaner  himself.  In  this  case  the 
taxpayer  has  never  been  interviewed.  This  would  be  \^er\^^  unusual  in 
a  criminal  tax  case  coming  to  the  Department  of  Justice,  because 
ordinarilv  the  first  thino-  the  agent  does  after  he  gets  the  preliminary 
information  that  there  is  a  possibility  of  fraud  in  the  case  is  to  go  to 
the  taxpayer.  Much  information  is  secured  from  the  taxpayer,  and 
generallv  a  taxpayer  is  represented  by  counsel  at  interviews  that  are 
frequentlv  quite  extensive.  There  was  no  interview  in  this  instance. 

The  Joint  Committee  sent  a  memorandum  of  questions  to  the  Presi- 
dent for  response,  and  the  best  way  to  characterize  it,  I  think,  is  this 
was  ignored  and  no  response  was  made.  This  would  be  a  factor  that  in 
the  rase  of  the  normal  taxpayer  fhe  prosecutor  would  consider. 

Then  there  would  be  facts  such  as  the  rather  startlinir  discoverv  by 
Mr.  Nixon  in  November  1968  that  there  was  available  to  him  a 
mafiTiificent  tax  shelter.  This  would  be  something  that  we  would  con- 
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sider.  Within  the  space  of  13  months,  that  tax  shelter  was  destroyed 
by  legislation,  which  the  taxpayer  himself  signed,  and  with  respect 
to  which  he  made  a  TV  and  radio  annoimcement  in  discussing  in  gen- 
eralities, the  features  of  the  bill. 

We  would  then  look  to  the  fact  that  in  1968  he  prepared,  he  per- 
sonally signed  the  papers  gift  deed  for  1968.  He  was  intimately  con- 
cerned with  his  attorneys  in  determining  the  extent  to  which  he  could 
make  a  papers  gift  deduction  in  1968. 

Shortly  after  he  became  President,  the  matter  of  his  tax  planning 
for  the  future  was  under  discussion.  We  have  the  memorandum  from 
Mr.  Ehrlichman  to  Mr.  Morgan  in  which  he  endorses  "good,"  and  we 
would  construe  the  purport  of  that  memorandum  to  mean  that  a 
piecemeal  sort  of  gift  deduction  was  contemplated  for  1969  in  future 
3^ears.  I'm  sorry,  that  was  Ehrlichman  to  the  President,  endorsed  by 
the  President  in  his  hand  "good",  and  then  his  second  endorsement 
with  respect  to  a  charitable  foundation. 

We  have  the  Ehrlichman  memorandum  in  June  which  concerns 
questions  raised  by  the  President  or  raised  on  behalf  of  the  President 
and  which  does  not  seem  to  be  at  all  concerned  with  papers  gift 
deductions. 

And  after  the  fact  of  the  return,  we  have  a  few  bits  and  pieces  of 
insight  into  the  thinking  of  the  taxpayer.  In  press  conferences  and  in 
statement,  public  statements  made  at  the  time  of  his  submission  of  his 
tax  returns  to  the  Joint  Committee  on  Internal  Revenue,  the  President 
referred  to  the  manner  in  which  he  had  been  advised  by  President 
Johnson  of  the  availability  of  the  papers  gift  deduction,  and  he 
stated  that  he  turned  this  matter  over  to  his  lawyers  and  assumed  that 
they  took  care  of  it  in  proper  style. 

Now,  I  am  parapnrasing,  but  when  we  prepare  a  prosecution 
memorandum  in  the  Justice  Department,  paraphrasing  is  not  unusual. 
You  have  to  put  down  the  gist  of  what  is  said  for  the  purposes  of 
getting  it  in  compact  form.  In  none  of  these  statements  did  he  refer 
to  his  1968  performance  in  which  he  personally  was  involved.  We 
would  consider  this  a  matter  of  great  significance  in  that  he  appears 
to  be,  to  us,  appeared  to  be,  and  it  is  for  you,  of  course,  to  consider 
what  you  think  of  this  particular  kind  of  evidence,  he  would  be 
appearing  to  us  to  be  attempting  to  strengthen  the  inference  that  he 
relied  entirely  on  others  when,  in  point  of  fact,  he  had  personally 
participated  in  his  1968  transaction  and  in  the  1968  research  on  the 
issue  of  the  gift  deduction. 

Those  are  the  few  pieces  of  information  that  we  have  as  to  the  tax- 
payer's idea  about  this  particular  tax  return  and  this  gift  deduction 
in  1969.  Given  all  of  the  circumstances  of  the  preparation  of  this  1969 
return,  it  is  my  judgment  that  the  attorneys  in  the  Tax  Division  would 
conclude,  and  the  Tax  Division  would  conclude  that  something  further 
was  required  in  the  way  of  procedure  to  resolve  this  case.  It  might  well 
be  that  it  would  be  advisable  to  refer  to  the  U.S.  attorney  for  grand 
jury  action  to  get  the  statements  of  witnesses  under  oath.  None  of  these 
witnesses  have  been  interviewed  under  oath  in  this  instance. 

There  would  be  an  offer  to  the  taxpayer  of  a  conference  in  the  Tax 
Division  at  which  point  he  or  his  counsel  would  come  in  and  meet  the 
allegations  that  had  been  raised  with  respect  to  their  client.  If  no 
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satisfactory  response  was  forthcoming,  it  would  l)e  my  judgment  that 
in  the  case  of  an  ordinary  taxpayer,  on  tlie  facts  as  we  know  them  in 
tliis  instance,  the  case  would  be  referred  out  for  presentation  to  a 
grand  jury  for  prosecution.  That  I  take  it,  is  really  the  function  that 
you  are  performing,  something  akin  to  the  function  of  the  criminal 
section  of  the  Tax  Division  in  deciding  on  the  facts  that  are  before 
you  in  this  instance. 

Ms.  HoLTZMAX.  Mr.  Chairman? 

Mr.  Edwards.  Mr.  Chairman? 

My.  DoNOHtTE.  Mr.  INIaraziti. 

Mr.  Maraziti.  Thank  you,  Mr.  Chairman. 

I  have  no  question,  but  I  would  like  to  make  a  request  of  Mr.  Xuss- 
baum,  if  he  could  check  for  me  and  the  committee  the  situation,  as  I 
recall,  I  think  the  President  attempted  to  retrieve  his  papers,  and  I 
remember  some  discussion  that  the  National  Archives  or  the  GSA 
ruled  that  he  could  not  receive  a  return  of  the  papers  because  there 
had  been  a  valid  gift,  a  transfer  to  the  National  Archives.  I  wonder  if 
you  could  procure  from  the  National  Archives  or  the  GSA,  whatever 
the  authority  is,  that  ruling? 

What  I  am  trying  to  determine  is  whether  in  their  ruling  and  their 
decision  they  took  the  position  that  title  passed  March  25  or  26,  1960. 
I  wonder  if  we  could  do  that  ? 

Mr.  DoAR.  We  will  do  that. 

Mr.  DoNOHUE.  Mr.  Edwards. 

]Mr.  Edwards.  Thank  you,  INIr.  Chairman.  Mr.  Folsom? 

Mr.  FoLSOM.  Yes,  sir. 

Mr.  Edwards.  Would  any  inference  be  drawn  in  the  case — well, 
would  any  inference  be  drawn  from  the  fact  that  on  December  7, 1973, 
letters  were  hand  delivered  to  the  White  House  notifying  the  Presi- 
dent that  their  Federal  income  tax  for  the  years  1970,  1971,  and  1972 
would  be  reexamined,  and  yet  on  December  8,  the  President  made  a 
public  announcement  that  he  was  referring  his  tax  matters  to  the 
Joint  Committee  on  Internal  Eevenue  Taxation,  and  made  a  further 
public  announcement  that  the  Internal  Revenue  Service  had  exam- 
ined his  tax  returns  for  those  years,  and  that  they  had  given  him  a 
complete  clearance  ? 

So  he  made  the  announcement,  this  public  announcement,  went  on 
public  television,  and  at  the  same  time,  the  day  before,  he  had  received 
infoi-m.ation  that  he  Avas  going  to  be  reexamined,  and  yet  he  made  no 
mention  of  that  in  the  public  announcement. 

Mr.  FoLSOM.  Possibly  an  inference  could  be  drawn  that  there  was  an 
attempt,  a  self-serving  attempt  to  make  it  appear  that  all  was  right 
with  his  tax  world.  I  am  not  at  all  sure  that  that  would  justify  a  con- 
clusion that  the  contrary  was  true,  and  there  was  something  wrong  and 
he  knew  it. 

INIr.  Edwards.  Thank  you. 

Mr.  Wiggins.  Mr.  Chairman? 

Mr.  DoNOHUE,  Ms.  Iloltzman. 

Ms.  Holtzman.  Thank  j'ou,  ]\Ir.  Chairman. 

Mr.  Folsom,  from  your  review  of  the  procedures  used  by  the  IRS 
in  the  second  audit,  would  you  conclude  that  the  procedure  by  which 
they  handled  the  second  audit  was  out  of  the  ordinary  and  was, unusual 
in  terms  of  handling  the  tax  fraud  case  from  your  experience  ? 
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Mr.  FoLSOM.  I  would  consider  it  such,  and  I  furtlier  think  that  it  was 
deliberately — I  don't  mean  to  use  the  word  deliberately,  purposefully 
made  as  quickly  as  possible. 

]Ms.  HoLTZMAN.  In  your  experience,  have  3'ou  ever  seen  a  tax  fraud 
case  in  which  no  attempt  was  made  to  interview  the  taxpayer?  I  know 
you  said  that  it  was  unusual,  but  I  want  to  know  in  your  experience 
in  the  number  of  years  that  you  have  served  in  the  Justice  Depart- 
ment on  this  matter,  have  you  ever  seen  a  tax  fraud  case  wliere  the  tax- 
payer, no  attempt  was  made  to  interview  the  taxpayer  ? 

Mr.  FoLSOM.  Yes ;  I  have.  And  1  do  not  want  my  response  to  carry 
any  implications  beyond  what  I  have  got  to  say.  It  simply  is  a  frequent 
occurrence  in  the  case  of  racketeers  who  are  known  to  be  surrounded 
by  a  cordon  of  lawyers  who  would  not  let  them  talk  to  anybody,  anj^ 
police  authority. 

Ms.  HoLTZMAN.  Mr.  Chairman,  I  have  not  finished  my  question. 

Mr.  DoNOHUE.  You  have  one  more  question.  Proceed. 

Ms.  HoLTZMAN.  Well,  I  would  like  to  ask  this  question  of  Mr.  Doar 
and  Mr.  Nussbaum  with  respect  to  two  other  matters  that  I  found 
puzzling  or  disturbing  when  I  was  reading  the  joint  committee's  re- 
port, and  did  not  appear  in  the  presentation  here. 

Namely,  first  the  failure  of  the  President  to  include  royalty  income 
in  his  1969  through  1972  tax  returns  referred  to  on  page  210  of  the 
joint  committee  report,  which  income  would  have  been  taxable  had  it 
been  included  on  the  returns.  And  also  the  treatment,  the  inconsistent 
treatment  of  the  face  of  the  President's  returns  regarding  the  San 
Clemente  property  in  which  he  first  claims  that  there  was  no  business 
use  of  the  San  Clemente  property  whatsoever  for  the  purpose  of  non- 
recognition  of  capital  gains  from  the  sale  of  his  New  York  apartment 
and  the  purchase  of  the  San  Clemente  apartment,  and  then  on  the 
same  tax  return  claims  a  25-percent  business  deduction  for  San  Cle- 
mente, even  though  on  the  return  he  had  said  that  it  was  not  a  business 
purpose  for  the  purpose  of  his  sale  of  his  New  York  apartment.  I  won- 
der if  you  could  deal,  I  mean  tell  me,  how  you  view  these  two  matters, 
whether  they  would  go  into,  say,  Mr.  Folsom's  contemplation  of  a  fraud 
case  here,  and  how  the  IRS  treated  these  matters  ? 

Mr.  DoAR.  Well,  we  cannot  answer  the  latter  question  of  whether  it 
would  go  into  or  would  be  a  criterion  to  take  into  consideration  by  the 
Tax  Division.  We  have  looked  into  these  questions  carefully,  and  we 
can  give  you  the  answers  to  the  first  part  of  the  question. 

Mr.  DoNOHUE.  Mr.  Smith. 

Ms.  HoLTZMAN.  Could  I  have  the  answer  to  my  question? 

Mr.  DoNOHUE.  I  thought  you  had  but  one  question. 

jNIs.  Holtzman.  I  know.  They  are  answering  it. 

INIr.  DoNOHTJE.  You  may  answer  Rer  question. 

Mr.  McKeithen.  Ms.  Holtzman,  as  to  your  first  question,  you  are 
interested  in  the  royalty  income  and  the  fact  that  the  President  did 
not  report  certain  royalty  income  on  his  1969  return  which  were  as- 
signed to  foundations.  This  matter  is  dealt  with  by  the  joint  commit- 
tee on  page  210,  I  believe  of  its  report.  Yes ;  that  is  correct,  on  page 
210. 

I  have  spoken  with  the  joint  committee  about  this  matter.  As  you 
know,  all  income  from  whatever  source  derived  the  Internal  Revenue 
Code  says  must  be  reported  on  income  tax  returns,  and  under  section 
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61A(6)  of  the  Internal  Eeveniie  Code  of  1954,  as  amended,  royalty 
income  is  specifically  mentioned. 

As  to  the  effect  of  inclusion  or  noninclusion  of  royalty  income  on 
the  tax  return,  the  joint  committee  noted  that  some  royalty  income 
which  the  President  had  was  assigned  to  charitable  institutions  or 
foundations,  and  that  paricular  royalty  income  was  not  reported.  The 
joint  committee  staff  has  advised  me  that  the  effect  of  not  reporting 
that  royalty  income,  aside  from  the  issue  of  duty  of  a  taxpayer  to  re- 
port all  income  on  his  income  tax  return,  is  that  had  the  papers  deduc- 
tion from  1969  not  have  been  disallowed;  that  is,  if  the  papers  deduc- 
tion for  1969  is  good  or  was  deemed  to  be  good,  then  his  income  tax 
would  have  been  increased  for  that  year.  Since  the  Internal  Revenue 
Service  and  the  joint  committee  disallowed  the  30-percent  deduction 
for  the  most  part  in  1969,  then  the  tax  effect  of  reporting  this  royalty 
income  was  then  assigned  to  a  foundation  would  have  resulted  in  a 
wash,  but  you  are  correct  in  stating  that  it  is  the  duty  of  the  taxpayer 
to  report  income. 

Now,  I  might  point  out  that  the  President  did  report  certain  royalty 
income  on  all  of  the  years  which  are  covered  by  the  joint  com- 
mittee report.  In  1969  on  page  A-693  of  the  joint  committee  report  you 
will  see  he  reported  income  of  $710.24.  For  1970.  on  page  A-718,  he 
reported  income  of  $8,879.90.  For  1971,  on  page  A-735,  you  will  see  that 
he  reported  royalty  income  of  $367.05.  And  then  on  page  A-759  you 
will  see  that  for  1972  he  reported  royalty  income  of  $220.58. 

Mr.  Wiggins.  Mr.  Chairman  ? 

Mr.  McKeithen.  Now,  if  you  want  an  answer  to  your  second  ques- 
tion dealing  with  the  business  use  of  his  property  as  reported  in  the 
1969  return,  on  page  A-709  of  the  joint  committee  report  you  will  see 
that  the  form  which  deals  with  nonrecognition  of  gain  on  a  sale  of  a 
residence,  there  is  a  box  checked  on  that  page  showing  that  both  resi- 
dences were  not  used  for  business  purposes.  We  have  been  told  in  our 
interview  with  the  President's  accountant,  Arthur  Blech,  two  things 
that  he  was  told  by  Mr.  DeMarco,  whom  he  understands  in  turn  was 
told  bv  the  "^^Hiite  House,  to  not  recognize  the  gain  on  the  sale  of  the 
New  York  apartment,  and  it  would  have  the  effect  of  causing  him  to 
check  this  no  business  use  box,  and  he  also  told  us  that  he  received 
orders  through  Mr.  DeMarco  from  the  White  House  that  he  was  to 
take  a  deduction  for  business  use  of  the  San  Clemente  property  of  50 
percent. 

Blech  told  us  that  he,  on  his  own  initiative,  reduced  this  business 
use  deduction  to  25  percent,  but  he  explained  to  us  that  he  filled  out  the 
one  form,  the  nonrecognition  of  gain  form,  prior  to  the  time  that  he 
considered  the  deduction  of  business  use  of  the  San  Clemente  prop- 
erty, and  that  apparently  he  never  went  back  and  checked  the  return  to 
make  sure  that  it  was  internally  consistent. 

Mr.  DoNOHTJE.  Thank  you  very  much.  Mr.  Smith. 

Mr.  Smith.  Mr.  Doar,  Mr.  Nussbaum,  in  regard  to  the  gift  of  pa- 
pers or  the  attempted  gift  of  papers  in  1969,  has  anybody  talked  to 
the  preparers  as  to  whether  they  had  talked  to  the  President  ? 

Mr.  Nussbaum.  Yes.  We  interviewed  Mr.  DelNIarco  and  Mr.  Blech 
with  respect  to  the  return.  And  ]\Ir.  DeMarco  stated  that  he  did  talk 
with  the  President  with  respect  to  the  return,  as  we  indicated  yesterday 
in  our  report,  the  day  the  return  was  signed,  on  April  10,  1970.  That 
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Avas  the  only  discussion,  to  our  knowledge,  that  Mr.  DeMarco  had  with 
the  taxpayer,  President  Xixon,  with  respect  to  the  return. 

Mr.  Blech,  it  is  our  understanding  the  accountant  who  prepared  the 
return  never  talked  to  the  President  with  respect  to  the  return. 

Mr.  Smith.  But  in  those 

Mr.  DoNOHUE.  Mr.  Drinan. 

Mr.  Smith.  There  is  no  indication 


jNIr.  XussBAUM.  I  should  say  one  other  thing  to  be  complete.  Mr. 
jNIorgan,  who  was  involved  in  the  deduction  of  the  gift  of  papers,  as 
well  as  various  other  matters  with  respect  to  the  return,  informed  us 
that  he  never  spoke  with  the  President  with  respect  to  the  return. 

Mr.  DoNOHUE.  Mr.  Drinan. 

Mr.  Drinan.  Thank  you,  ]Mr.  Chairman.  I  have  several  questions, 
and  I  have  talked  to  the  counsel  here  earlier  this  morning,  and  I  hope 
he  will  bring  out  wdiat  he  indicated  to  me.  I  think  the  committee  has 
a  very  difficult  assignment  unless  we  get  a  lot  more  information. 

And  back  to  tab  6,  we  have  an  unsigned,  undated  document  which 
is  the  only  thing  that  we  have  on  the  key  question  of  the  civil  fraud 
penalty.  And  I  have  a  lot  of  difficulties  with  that  document,  aside  from 
the  fact  that  we  do  not  know  who  wrote  it,  who  is  responsible  or  at 
what  time. 

Counsel  told  me  this  was  prepared  after  the  joint  committee  indi- 
cated to  the  IRS  that  it  was  going  to  make  the  recommendation  which 
it  did. 

But,  I  liave  a  key  question  as  to  the  third  or  fourth  paragraph. 

AH  of  the  above  individuals  had  direct  or  indirect  contacts  in  tlie  preparation 
of  the  tax  return  and  could  possibly,  under  oath,  or  with  a  grant  of  immunity, 
connect  the  taxpayer  with  the  preparation  and,  therefore,  change  our  recom- 
mendation against  the  50-percent  criminal  fraud  penalties. 

The  obvious  question  arises,  Wliy  was  this  not  done  ?  This  is  referred 
to  at  the  very  last  paragraph  on  page  2. 

In  summary,  unless  we  have  affirmative  testimony  by  some  or  all  of  the  indi- 
viduals mentioned  above,  we  cannot  charge  the  fraud. 

I  wonder  if  Mr.  Nussbaum  would  tell  the  committee  about  his  con- 
versation with  Mr.  Alexander  last  night. 

Mr,  Nussbaum.  Well,  subsequent  to  Congressman  Rangel's  question 
yesterday  with  respect  to  this  document,  we,  after  the  hearing  on 
yesterday,  contacted  the  Internal  Revenue  Service  to  determine  the 
precise  origins  of  this  document,  which,  as  I  indicated  yesterday,  was 
contained  in  the  IRS  files. 

We  learned  by  talking  to  various  people  at  the  IRS  yesterday, 
including  Mr.  Alexander  and  others,  that  this  document  was  prepared 
by  a  Robert  Brown,  who  is  the  head  of  the  intelligence  section  in  the 
Baltimore  district  office.  That  is  the  section  which  investigates 
criminal  tax  fraud. 

Mr.  Brown  prepared  this  document  on  approximately  March  22, 
1974.  He  then  gave  the  document  to  a  revenue  agent,  who  is  one  of  the 
revenue  agents  who  did  the  audit  of  the  President's  tax  i-eturns, 
Mr.  Calogero,  Al  Calogero.  He  gave  that  to  Mr.  Calogero  on  March  22, 
1974,  to  give  to  Commissioner  Alexander,  to  hand  deliver  it  to  Com- 
missioner Alexander. 

I  personally  spoke  to  Mr.  Calogero  yesterday,  and  Mr.  Calogero 
informed  me  that  he  did  personally  hand  deliver  this  document  to 
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Commissioner  Alexander.  At  the  same  time  that  he  delivered  that 
document  to  Commissioner  Alexander  he  also  delivered  to  Commis- 
sioner Alexander  a  memorandum  for  the  record  with  respect  to 
whether  or  not  a  negligence  penalty  should  be  asserted  with  regard  to 
tlio  tax  return. 

Now,  Ave  have  distributed  to  each  of  the  members,  and  you  each 
have  it  on  your  desk  right  now,  an  envelope  containing  that  '•memo- 
randum for  the  record"  which  concerns  the  negligence  penalties.  That 
is  dated  March  22,  1974.  And  if  you  will  open  the  envelope  you  will 
see  it. 

Mr.  Drinax.  Mr.  Counsel ■ 

Mr.  XussBAUM.  I  Avould  like  to  complete,  I  would  like  to  complete, 
you  know,  the  chronology  of  this  thing  so  that  you  will  have  it  all 
before  you. 

Mr.  Calogero,  on  March  25,  1974.  which  was  a  Saturday,  went  to 
Commissioner  Alexander's  office  and  handed  to  the  Commissioner  both 
of  these  documents.  One  is  the  one  concerning  fraud  penalties  and  the 
other  is  concerning  the  negligence  penalty.  The  Commissioner  himself 
does  not  remember  receiving  the  documents,  but  he  states  that  if.  in 
fact,  the  people  in  the  IRS  stated  they  handed  it  to  him  on  that  day. 
he  had  no  reason  to  dispute  it,  and  obviously  he  says  he  probably  did 
receive  it  at  that  particular  point.  The  Commissioner  also  informed  us 
that  he  made  the  decision  to  impose  a  negligence  penalty  and  not 
impose  a  50-percent  fraud  penalty.  He  said  in  maldng  that  decision 
he  accepted  the  recommendation  of  his  professional  staff  as  reflected 
in  part  in  these  two  documents  or  memorandums,  as  well  as  reflected  in 
discussions  w^hich  the  Commissioner  had  with  members  of  his  pro- 
fessional staff  during  the  last  2  weeks,  and  cei-tainly  the  last  week  of 
March  1974. 

That  now  conveys  to  the  committee  what  we  learned  in  essence  from 
our  various  telephone  calls  to  various  people  in  the  IRS  yesterday. 

Mr.  DrinAjSt.  I  wonder  if  I  may  have  two  more  questions,  please? 

Mr.  DoNOHUE.  Mr.  Wiggins. 

Mr.  Wiggins.  Thank  you,  Mr.  Chairman.     - 

Mr.  Drinan.  I  will  yield  in  a  moment,  Mr.  Wiggins,  if  I  may. 
Mr.  Counsel,  what  is  the  ordinary  procedure ■ 

Mr.  Latta.  Regular  order. 

Mr.  DoNOHUE.  I  have  recognized  Mr.  Wiggins. 

Mr.  AViGGiNS.  Two  very  quick  questions.  I  have  a  question  first  with 
respect  to  the  royalty  income.  I  have  not  seen  the  assigmnent,  and  I 
trust  that  the  counsel  or  someone  on  the  counsel  staff  has  seen  the 
assignment.  But,  I  assume  that  it  is  an  assignment  in  futuro  of  income 
to  be  generated  from  these  books  in  the  future ;  is  that  correct  ? 

Mr.  McKeithen.  Mr.  Wiggins,  in  the  IRS  audit  report,  dealing 
with  royalty  income,  they  state  they  have  been  told  there  is  an  assign- 
ment, but  they  Avere  given  to  written  documents  of  an  assignment.  So, 
we  cannot  answer  that  question. 

Mr.  Wiggins.  Would  you  assume  for  the  purpose  of  your  analysis 
that  it  is  an  assignment  in  futuro,  or  do  you  assume  that  it  is  an  assign- 
ment of  royalty  income  received  by  the  President  already? 

Mr.  McKeithen.  Well,  the  IRS's  analysis  of  this  issue  states  that 
it  is  an  assignment  of  income  as  it  is  receiA^ed,  not  an  assignment  of 
income  past  received,  if  that  is  responsive  to  your  question. 
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Mr.  Wiggins.  Well,  as  I  understood  your  response,  I  take  it  i.o  be  a 
typical  in  futuro  assignment,  and  my  problem  is,  and  I  am  seeking 
your  legal  counsel  here,  is  if  a  taxpayer  transfers  all  of  his  right,  title 
and  interest  in  income  in  the  future,  does  he  receive  that  income  in  a 
taxable  year  as  a  matter  of  law,  thereby  requiring  its  inclusion  on  his 
tax  return? 

Mr.  McIvEiTHAx.  As  a  matter  of  law,  or  pardon  me,  as  a  matter  of 
fact,  the  IRS  found  that  the  President  did  not  assign  all  of  his  right, 
interest,  and  title  in  the  royalty  income  to  the  foundation.  Tliey 
found  that  he  assigned  his  interest  only.  Where  the  President  lias 
the  right  to  receive  income  from  this  source,  they  found  that  he  has 
the  duty  to  report  that  income  on  his  income  tax  return. 

Mr.  WiGGixs.  I  would  agree  with  that  analjsis  of  the  law,  but 
that  is  a  construction  of  the  document  of  assignment,  and  if  we  are 
going  to  make  an  issue  out  of  this,  I  would  like  then  to  see  the 
assignment  to  make  my  own  judgment  as  to  whether  IRS  is  correct. 

Mr.  jNIcKeithex.  If  I  may,  may  I  read  from  the  IRS  audit  re- 
port on  this  matter  ? 

IMr.  Wiggins.  Of  course. 

]\Ir.  MgKeithen  [reading]  : 

No  evidence  was  available  during  the  examination  to  verify  an  assignment 
of  the  right,  title  and  interst  in  the  written  work  to  the  Richard  Nixon  Founda- 
tion. However,  taxpayer's  representative  stated  at  a  meeting  held  in  Washington, 
D.C.,  on  February  19,  1974,  that  such  an  assignment  was  made  by  document 
prepared  by  Frank  DeMarco.  Jr.,  but  the  documents  could  not  be  located.  He 
will  attempt  to  locate  and  submit  such  documents. 

Mr.  Wiggins.  Well  tlien,  we  have  really  no  evidence.  It  was  the 
absence  of  evidence  which  caused  the  IRS  to  take  the  position  that  it 
did  take.  I  think  that  is  fair  for  IRS  to  do  that,  and  the  burden  is 
on  the  taxpayer,  but  I  want  to  be  sure  I  understand  the  facts. 

Mr.  DoNOHUE.  Mr.  Rangel. 

Mr.  Rangel.  Thank  you. 

Mi-.  Doar,  we  are  caught  in  the  position  here  of  drawing  inferences 
of  guilt  to  the  President  of  the  United  States  based  on  wliat  other 
people  have  done.  I  think  it  is  really  grossly  unfair  in  dealing  with 
the  complexities  of  the  income  tax  law  for  us  to  be  placed  in  the  posi- 
tion of  having  to  infer  that  the  taxpayer  was  guilty.  I  think  all  of 
us  on  this  committee  believe  that  we  have  a  legal  right  to  escape  the 
paying  of  taxes  as  long  as  we  are  doing  it  legally,  and  if  we  assume  that 
the  President,  as  an  ordinary  taxpayer,  had  the  same  lack  of  knowledge 
of  the  law  as  anyone  else,  and  did,  in  fact,  rely  on  people,  and  it  turns 
out  they  are  wrongdoers,  we  have  to  first  recognize  that  he  is  President 
of  the  United  States,  that  investigators  have  to  treat  him  as  the 
President  of  the  United  States. 

But  the  onlv  way  that  we  can  determine  whether  fraud  or  criminal 
liability  lies  is  for  us  to  find  out  whether  he  participated  in  any 
wrongdoing.  Now,  if  it  is  clear  that  as  President  he  cannot  be  indicted, 
if  it  is  clear  that  the  Internal  Revenue,  for  one  reason  or  another,  did 
not  have  a  conference  or  an  interview,  but  if  it  is  clear  that  the  Presi- 
dent failed  to  respond  to  the  joint  committee  questionnaire,  why 
should  we  have  to  deal  in  the  vacuum  ?  Why  don't  we  take  the  initiative, 
prepare  the  papers  for  the  President,  ask  the  President  the  questions, 
and  go  on  and  ask  for  these  interviews,  and  they  should  be  under  oath. 
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I  moan,  all  Mr.  Xussl)auni  did  in  talkinor  wiHi  all  of  those  people,  he 
has  boon  without  the  benefit  of  the  sanctity  of  the  ^rand  jury,  and  I 
think  that  the  Provsident  sliould  get  the  benefit  of  all  doutjt  if  all  we 
have  to  do  is  infer  AA-ron^rdoinff  because  he  relied  on  wrono^doors.  And 
1  hope  that  this  committee,  since  the  constitutional  responsibility 
stops  hero,  and  it  was  not  taken  care  of  in  the  joint  committee  for 
I'oasons  which  they  have  said  it  was  not,  and  it  was  not  done  by  the 
Internal  Revenue  for  reasons  I  don't  understand,  but  do  we  have  to 
guess  whether  the  President  knew?  Are  you  preparing  a  questionnaire 
to  ask  the  President  whether  he  knew  ? 

Mr.  DoAR.  Congressman  Rangel,  the  joint  committee  did  serve 
questions  on  the  President,  and  they  were  not  replied  to. 

Mr.  Rangel.  Mr.  Doar,  it  is  not  the  joint  committee's  constitutional 
responsibility  to  investigate  the  President  of  the  TTnited  States.  The 
bu^k  sto]^s  here,  and  I  am  saying  that  I  refuse  to  infer  any  legal  crim- 
inal lial)ility  to  any  taxpayer,  including  the  President,  if  we  don't 
ask  the  President  for  a  conference,  if  we  don't  ask  him  the  questions 
that  could  clear  up  this  matter. 

Mr.  DoAR.  Well,  that  is  a  matter  for  the  committee  to  decide. 

Mr.  Raxgel.  Well,  I  don't  know  whether  it  is  or  not.  People  f\vo 
talking  about  inferences  of  fraud,  inferences  of  crime.  I  just  don't 
like  this,  especially  with  the  income  tax  law,  that  we  infer  anv 
wrongful  conduct  without  us  talcing  the  initiative  in  cleaning  it  up.  I 
will  have  to  admit  that  if  the  President  refuses  to  answer  this  com- 
mittee's questions,  then  ]^erhaps  inference  could  be  drawn. 

My.  Dotohtje.  Mr.  McClory. 

Mr.  McClory.  Thank  you. 

Mr,  Folsom,  in  my  review  of  the  joint  committee's  report,  and  the 
assessment  of  deficiencies,  it  seems  to  me  that  all  of  the  questions  have 
been  resolved  adversely  to  the  President  insofar  as  tax  liability  is 
concerned.  And  I  know  that  he  has  assigned  a  waiver,  one  of  the  most, 
it  seems  to  me,  one  of  the  most  agfifrieA^ous  resolutions  adA'Orse  to  the 
President  is  in  the  refusal  of  the  Internal  Revenue  Service  to  recog- 
nize that  he  is  entitled  to  haA-o  a  home,  and  to  defer  a  capital  trains 
tax  on  the  sale  of  his  New  York  ajxartnient  and  the  purchase  of  a  home 
for  himself  and  his  familv  in  California. 

AVhat  I  Avould  like  to  knoAv  is.  what  about  the  rights  of  tlie  Presi- 
dent? Has  he  AvaiA'od  all  of  his  rights  as  far  as  any  recouping  of  any 
of  this  tremendous  tax  liability,  or  does  he  still  haA'o  some  opj^or- 
tunities  to  go  into  the  tax  court  oi-  whatoA-or  ? 

Mr.  FoLSOM.  He  has  voluntarily  paid  the  deficiencies  for  the  open 
years. 

"Mr.  ^IrCEORA'.  And  so  has  Avai^'ed  his  rights? 

Ml'.  FoLsoM.  Yes,  Imt  he  lias  not  AvaiA'od  his  rights  with  respect  to 

iOf;o. 

Mr.  McClory.  That  is  still  open  ? 

Mr.  FoLSOM.  That  is  barred  by  the  statute  of  limitation',,  absent 
fraud. 

Mr.  McClory.  That  is  the  otio,  and  there  is  no  civil  liability  on  it, 
that  is  the  one  he  said  lie  Avas  vohmfai'ily  fioinjr  to  pay? 

Mr.  F()i>soM.  The  liabilitv,  as  I  understand  it,  continues  forever,  but 
there  is  no  means  to  collect  it  after  the  statute  has  run. 
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Mr.  ]M("Clory.  I  see.  So  that  with  respect  to  his  rights  of  reviewing 
that  in  the  tax  court  or  whatever,  he  still 

Mr.  FoLSOM.  There  is  no  wa}-,  no  machiner}-,  by  which  it  can  get 
before  any  forum. 

Mr.  ]\1cClory.  So  his  rights  are  gone  ? 

Mr.  FoLSOM.  Well,  yes,  I  would  say  his  rights  are. 

Mr.  McClory.  That  is  unless  tliere  is  a  jirivate  bill- 

Mr.  Sarbaxes.  And  the  Government's  rights. 

Mr.  FoLsoM.  He  could  ])erchance  sue  for  a  refund. 

Mr.  DoxoiiuE.  Mr.  Seiberling. 

]Mr.  Seiberlixg.  Tliank  you,  Mr.  Chairman. 

Mr.  Folsom,  I  wonder  if  you  could  tell  us  to  what  extent  tiic  Internal 
Revemie  Service  Avould  ordinarily  in  evaluating  the  fraud  ({uestion 
take  into  consideration  all  of  these  other  disallowed  items,  such  as  the 
failure  to  pa}'  ca])ital  gains  on  the  apartment  in  Xew  York,  and  these 
various  failuies  to  report  additions  to  San  Clem.ente  and  the  etforts 
to  ol)tain  very  dubious  deductions,  et  cetera  ? 

Mr.  Folsom.  I  would  assume  that  highly  trained  Internal  Revenue 
Service  personnel  would  want  to  take  into  consideration  the  taxpayer's 
entire  tax  performance. 

Mr.  Seiberlix'^c.  Would  his- 

Mr.  Folsom.  Certainly  we  would  notify  the  Justice  Department  in 
determining  whether  there  was  an  attempt  to  evade  taxes. 

Mr.  Seiberlixg.  Well,  but  does  this  have  a  bearing  on  the  fraud 
question  ? 

Mr.  Doxoiiue.  The  committee  will  recess  for  al^out  10  minutes  un- 
til the  memljers  have  an  opportunity  to  answer  the  quorum  call. 

[Shoi't  recess.] 

The  CiiAiR:\rAX'.  The  committee  will  come  to  order. 

Before  I  recognize  any  members,  I  would  like  first  to  have  meml)ers 
indicate  to  me,  those  members,  at  least,  wh.o  have  not  had  an  oj)por- 
tunity  to  interi-ogate  or  ask  questions  during  this  phase,  indicate  to 
me  by  raising  their  hands  at  this  point.  Who  would  like  to  ask  ques- 
tions? 

Mr.  Mezvinsky,  I  understand  you  have  had  an  opportunity  al- 
ready. 

Mr.  Waldie,  Mr.  Bi-ooks,  Mr.  Danielson,  ]\rr.  Sarbanes,  Mr.  Thorn- 
ton. Mr.  Hogan.  ]\ir.  Mayne,  ^Ir.  Latta.  and  Mi".  Dennis. 

]Mr.  Dex'x^^is.  Mr.  Chairman,  I  did  ask  one  question,  but  if  you  get 
around  to  me,  I  have  anotliev  one. 

The  CiiAiRMAX'.  Aiul  Ms.  Holtzman. 

]\rr.  Dex'xis.  And  ]\rs.  Holtzman  asked  one.  too. 

The  CiTATRMAX'.  Ms.  Holtzman,  I  understand  you  have  already  had 
an  opportunity. 

We  are  first  aoino-  to  allow  an  opportunity  to  just  those  members, 
aiul  I  sup))ose  that  is  goino-  to  take,  since  th.ere  are 

The  Clerk.  There  are  11  members,  Mr.  Chairman. 

The  CiTAiRMAX'.  Well,  we  will  allot  5  minutes  to  each  of  the  mem- 
bers: 5  minutes  for  clai'ification  on  the  ]:>art  of  those  members,  and  I 
am  allowing  that  5  minutes  among  those  other  three  members  that 
want  to  ask  clarifying  questions. 

That  means  that  we  will  conclude  the  questioning  on  this  phase  by 
quarter  to  1. 
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Mr.  Flowers,  They  could  take  less  than  5  minutes,  though,  Mr. 
Chairman? 

Tlie  Chairman.  They  certainly  can.  I  recognize  Mr.  Waldie. 

Mr.  "Waldte.  Do  I  understand  on  exhibit  8  that  section  206,  subsec- 
tion 2,  deals  only  with  wrongdoing  on  the  part  of  preparers  of  the 
tax  return  but  not  of  the  taxpayer  ? 

Mr.  FoLSOM.  That  is  what  it  was  assigned  for,  yes,  sir. 

Mv.  Waldie.  I  cannot  hear  you. 

]Mr.  FoLsoM.  That  is  what  the  statute  was  designed  for. 

Mr.  Waldie.  Was  there  any  time  during  this  investigation  any  focus 
on  wrongdoing  of  the  taxpayer  ? 

Mr.  Folsom.  I  would  have  to  say  that  in  my  judgment,  Mr.  Con- 
gressman, the  taxpayer  was  insulated  from  investigation  except  by  the 
Joint  Committee.  The  Joint  Committee  obviously  was  trvina:  to  net 
information. 

INIr.  Waldie.  Now,  wait  a  minute.  Why  do  you  say  he  was  insulated  ? 
Either  b}'  choice  or  by  some  other 

Mr.  FoLSOM.  By  choice  of  the  Internal  Revenue  Service,  they  do  not 
appear  to  have  sought  an  interview  with  the  taxpayer. 

Mr.  Waldie.  Now,  if  the  Internal  Revenue  Service  had  resorted  to 
the  device  of  subpenas  to  the  preparers  of  the  tax  return,  would  they 
have  any  ]irivileges  that  they  could  assert  in  that  process — well,  let  me 
rephrase  the  question. 

Is  there  advantage  to  the  preparers  of  the  tax  returns  to  have  their 
matters  referred  to  the  grand  jury?  Will  they  be  able  to  assert  privi- 
leges in  the  grand  jury  proceedings  that  they  could  not  assert  in  the 
IRS  proceedings  ? 

Mr.  Folsom.  If  the  IRS  is  pursuing  them  by  summons,  any  process, 
there  is  no  difference  between  grand  jury  appearance  and  an  appear- 
ance pursuant  to  a  summons  with  respect  to  the  assertion  of  the  fifth 
amendment  privilege. 

Mr.  Waldie.  Then  the  last  question  :  Can  anyone  on  the  staff  tell  me, 
was  there  any  response  or  was  a  question  even  asked  as  to  why  these 
matters  were  referred  to  the  grand  jury  or  to  the  Special  Prosecutor 
rather  than  an  inquiry  undertaken  by  summons  and  subpena  in  the 
IRS  itself? 

Mr.  Nussbaum.  I  think  to  the  extent  that  there  is  an  answer  to  that 
question,  Congressman  Waldie,  it  is  contained  in  the  letter  from  Com- 
missioner Alexander  to 

Mr.  Waldie.  Well.  I  have  read  that  letter  and  it  does  not  seem  to  be 
an  adequate  answer.  Is  that  the  only  answer  ? 

Mr.  Nussbaum.  Yes. 

Mr.  Waldie.  Was  any  question  ever  asked  of  any  of  the  parties  by 
the  staff  or  by  Commissioner  Alexander,  or  was  it  accepted  that  this 
was  the  sole  response  to  that  question,  or  was  it  even  deemed  that  the 
question  was  not  important  ? 

Mr.  Nussbaum.  The  question  was  asked  by  the  staff. 

INIr.  Waldie.  What  was  the  response  and  to  whom  was  the  question 
asked  ? 

Mr.  Nussbaum.  The  question  was  asked  by  m.e  to  people  at  the  IRS 
as  to  why  no  effort  w^as  made  to  interview  or  to  contact  the  taxpaver, 
the  President.  The  answer  given  to  me  is  that  the  IRS  did  Tvhat  they 
thought  was  appropriate  in  this  case. 
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jMr.  Walme.  All  right.  Was  there  a  question  asked  as  to  why  sum- 
mons and  subpenas  were  not  issued  to  the  preparers  of  the  return  ? 

INIr,  NussBAUM.  That  specific  question  was  not  asked  by  us,  no.  But 
we  did  discuss  with  them  in  general  terms  why  this  matter  was  re- 
ferred to  the  Special  Prosecutor  in  the  manner  in  which  it  was  re- 
ferred. The  answer  that  we  were  given  fundamentally  is  that  that  is 
contained  in  the  document  which  we  have — both  the  March  28  report, 
which  recommends  the  grand  jury  proceedings,  and  the  April  2  letter 
to  the  Special  Prosecutor,  Congressman  Waldie. 

The  Chairmax.  The  time  of  the  gentleman  has  expired.  INIr.  INIayne. 

]Mr.  Mayne.  Thank  you,  Mr.  Chairman. 

INIr.  Doar.  obviously,  what  Mr.  Folsom  has  had  to  say  here  would  be 
juicy  grist  for  the  leaker's  mill.  I  am  wondering  if  you  consider  that 
his  testimony  is  subject  to  the  rules  of  confidentiality. 

]Mr.  DoAE.  Oh,  I  have  no  question  about  it. 

Mr.  Mayne.  And  you  think  it  would  be  improper  for  us  to  discuss 
his  interpretations  of  these  things  as  they  have  been  givcii  to  us  this 
morning  to  the  press  ? 

]Mr.  Doar.  I  think  the  question  of  propriety  or  impropriety  would 
be  for  the  committee  to  decide,  not  for  me.  But  my  understanding  is 
that  all  of  the  statements  here  are  subject  to  the  rules  of  confiden- 
tiality. 

Mr.  Matne.  I  had  understood  from  the  chairman's  remarks  when  we 
closed  yesterday  that  we  had  completed  the  evidence  on  the  Inte\'nal 
Revenue  Service,  tlie  tax  returns  of  tlie  President,  when  the  staff  re- 
l)ortod  on  this  evidence  that  you  have  been  accumulating  now  for  many 
weeks.  So  I  am  somewhat  perplexed,  not  only  by  the  fact  that  this  is 
lieing  reopened  at  all  this  morning,  but  also  by  the  very  remarkable 
change  in  emphasis  which  the  presentation  has  taken.  I  was  impressed 
yesterday  by  the  balanced  presentation,  the  obvious  effort  to  be  objec- 
tive and  impartial  as  you  made  your  pi'esentation  and  Mr.  Nussbaum 
made  his.  But  today,  there  seems  to  be  a  completely  different  approach. 
^ye  start  off  with  voui'  rather  remarkable  statement,  which  seemed 
to  l)e  almost  an  apology  to  the  committee  that  you  had  not  been  tough 
enough  on  the  President  yesterday.  Then  that  is  followed  by  Mr.  Fol- 
som's  very  long  statement,  to  wliich  I  listened  carefully,  and  if  there 
was  anything  in  it  that  was  not  completely  weighted  against  the 
Pi-osident  of  the  United  States,  T  failed  to  hear  it. 

Now,  it  seems  to  me  that  certainly  all  of  this  information  was  avail- 
able to  the  staff  yesterday.  We  quit  quite  early,  as  I  recall,  about  4 
o'clock.  I  would  like  to  ask  you,  why  have  we  had  this  drastic  change  in 
presentation  and  emphasis  since  yesterday  ? 

Mr.  Doar.  Well,  I  do  not  believe  there  has  been  a  drastic  change 
in  presentation  and  evidence  since  yesterday.  I  did  not  understand 
that  the  presentation  had  been  completed  yesterday.  As  soon  as  the 
chairman  had  adjourned  the  meeting,  there  were  a  number  of  members 
of  the  committee  that  had  questions  to  ask.  Mr.  Folsom  was — we  had 
always  intended  that  INIr.  Folsom  would  be  here  prepared  to  state  the 
criteria,  and  factors  that  were  to  be  taken  into  consideration  by  the 
members  of  the  committee  in  making  their  decision  and  weighing  the 
matters  that  were  before  the  committee.  I  do  not,  I  think  we  have  a 
responsibility  to  present  that  material  to  you  for  what  you  think  it  is 
worth  and  that  is  what  we  are  doinsr. 
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.  Mr.  Mayxe.  Well,  now  you  say  that  you  -were  approached  about 
some  matters  Avhen  we  ended  yesterday,  and  I  must  say  it  seemed  to  me, 
and  I  know  to  many  members,  that  at  the  close  of  yesterday's  proceed- 
ings, this  tax  specification  was  a  dead  duck.  But  then  I  understand 
there  was  a  Democratic  caucus.  Can  it  be  that  you  were  urged  there 
that  this  had  to  be  brought  back  to  life  and  built  up  and  made  into  a 
real,  all-out  case  against  the  President  of  tlie  Ignited  States^ 

Mr.  DoAR.  Absolutely  not.  Absolutely  not. 

The  Chairman.  First  of  all,  might  1  say  to  the  gentleman  that 
counsel  has  no  authority  to  direct  this  committee  in  any  way  whatso- 
ever. The  presentation,  the  formal  presentation  had  been  completed 
yesterday  and  there  were  members  who  had  not  had  an  opportunity 
who  were  very  interested  and  wanted  to  ask  questions.  This  is  certainly 
not  unusual.  1  think  it  is  in  the  interest  of  this  committee  to  be  properly 
advised  and  properly  informed.  I  think  that  that  is  the  responsibility 
of  this  committee,  to  get  at  the  facts  and  to  get  to  the  truth  of  the 
matter. 

The  time  of  the  gentleman,  I  am  sorry  to  say,  has  already  expired. 

Mr.  Maynk.  Well,  inasmuch  as  tlie  cliairman  had  some  of  my  time, 
may  I  just  ask  him  this  question,  Mr.  Chairman. 

Is  this  morning's  proceeding  going  to  be  made  the  basis  of  trying 
to  reopen  the  entire  matter  of  taxes  and  have  our  staff  reengage  in 
further  weeks  of  investigation  on  this  subject  ? 

The  Chairman.  The  presentation  of  tlie  tax  problem  or  the  per- 
sonal finances  involving  the  President  will  be  completed  after  this 
morning's  session  when  the  members  have  had  this  opportunity  and 
those  members  have  had  an  opportunity.  Then  the  members  will  con- 
sider, and  this  will  be  a  matter  of  consideration  bj^  the  committee,  as 
to  Avhat  else  they  want  to  do.  But  it  seems  to  me  that  this  phase  of 
tlie  inquiry  will  have  been  completed  at  that  time. 

Mr.  Mayne.  Thank  you,  Mr.  Chairman. 

Mr.  McClory.  Mr.  Chairman  ? 

Mr.  CoNYERS.  Mr.  Chairman  ? 

The  Chairman.  I  am  recognizing  Mr.  Conyers. 

]Mr.  Conyers.  Mr.  Chairman,  I  am  one  of  those  who  feel  very 
strongly  that  despite  the  statements  that  I  have  found  very  helpful 
this  morning,  we  have  revealed  that  the  investigation  in  terms  of  those 
statements  tliat  have  been  taken  that  were  not  under  oath,  that  there 
are  a  number  of  people  who  have  never  been  interviewed,  that  in  fact, 
this  whole  matter  is  naturally  dumped  into  our  collective  laps  and 
7'equires  some  further  consideration  by  this  committer  as  to  how  we 
are  going  to  precisely  proceed. 

We  were  not  able  to  take  the  notelwoks  out.  so  that  no  one,  I  do  not 
suppose,  has  been  able  to  read  and  digest  this  material.  We  have  been 
told  in  the  course  of  questions  and  answers  with  the  staff  and  our  ex- 
perts that  there  have  been  very  little  sworn  statements  taken,  which 
are  not  known  to  induce  the  truth  unless  some  sort  of  safeguard  is 
employed.  Here  we  have  IRS,  we  have  the  Joint  Taxation  Committee, 
all  having  dumped  this  question  of  some  perhaps  category  of  fraud  on 
our  laps  and  we  are  talking  now  about  winding  this  up  and  moving 
speedily  on.  Well,  as  one  who  wants  to  move  very  quickly  to  a  comple- 
tion of  this  material,  T  would  like  to  find  out,  if  I  can,  in  one  place  to 
be  reported  now  or  later,  all  the  possible  witnesses  and  what  has 
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been  done  with  them  in  terms  of  whether  they  were,  A,  attempted  to 
be  interviewed;  B,  whether  they  were  interviewed  mider  oath  or  not 
under  oath;  and  third,  whether  we  have  any  affidavits.  And  finally, 
what  are  our  intentions  about  all  of  the  witnesses  that  I  think  have 
not  yet  been  contacted  so  that  we  can  come  to  a  clear  conclusion  on 
this  matter  ? 

Could  I  get  a  response,  Mr.  Doar,  I  presume,  from  you  ? 

]\Ir.  Doar.  Are  we  speaking  about  in  the  tax  area  ^ 

Mr.  CoNYERS.  Yes. 

Mr.  Doar.  We  have  not  interviewed  any  of  the  witnesses  under 
oath.  "We  have  interviewed  Mr,  Ritzel,  Mr.  DeMarco,  Mr.  Blech,  Mr. 
Newman,  and  Mr.  Morgan. 

Mr.  CoNYERS.  Well,  in  view  of  the  fact  that  everyone  has  made  clear 
to  us  that  we  are  going  to  be  called  upon  to  flatly  resolve  the  question 
of  the  President  and  his  tax  problems,  how  are  we  going  to  have  a 
record  that  will  wash  regardless  of  what  position  this  committee 
ultimately  comes  to  if  we  have  not  done  the  kind  of  investigative  job 
that  will  become  the  basis  for  at  least  an  understandable  conclusion  ? 

It  seems  to  me  that  some  amount  of  research,  Mr.  Chairman,  will 
probably  liave  to  go  on,  because  those  members  that  want  to  pursue 
this,  even  though  we  may  not  normally  treat  it  in  the  committee,  will 
still  have  to  have  this  basic  work  done  for  us.  There  is  no  way  that  we 
can  go  out  and  indulge  in  this  kind  of  investigation. 

So  I  would  like  that  to  be  carefully  considered  as  we  wind  up  on 
this  matter  today. 

The  Chairman.  It  will  be.  The  gentleman  has  completed  his  ques- 
tioning? 

Mr.  CoNYERs.  Yes.  I  liave.  I  yield  back  the  balance  of  my  time. 

The  Chairman.  Mr.  Hogan. 

Mr.  HoGAN.  I  yield  my  time. 

The  Chairman.  Mr.  Sarbanes. 

Mr.  S.arbanes.  INIr.  Folsom,  I  would  like  to  ask  a  couple  of  ques- 
tions. This  is  a  rather  simj^le  one,  but  I  am  trying  to  get  it  clear  in  my 
own  mind. 

What  is  the  legal  responsibility  that  I  or  any  other  taxpayer  as- 
sumes Avitli  respect  to  the  return  when  he  signs  his  name  to  it  ? 

Let  me  just  put  the  question  that  way  and  vsee  if  I  can  get  an  answer. 

jVIr.  FoLsoM.  The  returns  call  for  an  honest  response,  fully  setting 
forth  tlie  correct  facts  and  subject  to  the  penalties  of  perjury.  In  short, 
the  taxpayer  who  subscribes  to  a  return  presumptively,  and  this  is  a 
rebuttable  presumption,  knows  what  is  in  it  and  his  signature  ascribes 
to  the  correctness  of  it. 

Mr.  Sarranes.  Well,  to  what  extent  generally  in  the  law  can  the  tax- 
payer, with  respect  to  matters  in  his  return — well,  on  what  basis  in- 
sulate himself  from  the  responsibility  and  place  it  on  others  ? 

]\Ir.  FoLSOM.  Wei],  there  are  criminal  tax  cases  that  do  say  that  a 
man  cannot  purposely  make  himself  in  ignorance  of  the  contents  of  a 
return  and  when  it  is  found  to  be  in  error,  disclaim  any  responsibility 
for  it. 

However,  the  other  side  of  the  coin  is  that  many  people  do  put 
reliance  on  their  counsel  and  on  their  tax  accountants  and  do  not  exer- 
cise the  responsibility  that  they  are  supposed  to  exercise  to  assure  them- 
seh'es  of  the  correctness  of  evervthing  in  it.  If  they  do  this  in  no  more 
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than  a  neg]i<2;ont  fashion,  in  rrood  faith,  \\ithont  intending  to  cheat, 
they  are  not  subject  to  criminal  penalties. 

Mr.  Sarbaxes.  Well,  in  the  latter  instance,  is  the  burden,  is  the  pre- 
sumption that  the  taxpayer  has  knowledge  and  assumes  responsibility 
for  -what  is  in  the  return,  and  if  he  wishes  to  advance  that  last  argu- 
ment, is  the  burden  then  upon  him  to  show  that  tliat  is  the  case?  Or  is 
tlie  burden  on  the  service  to  show  that  he  has  the  knowledge? 

Mr.  F0LS031.  The  burden  remains  with  the  Government,  with  the 
prosecution,  to  establish  all  of  the  facts  with  respect  to  a  criminal  tax 
case  beyond  a  reasonable  doubt.  The  burden  can  shift  when  the  circum- 
stances develop  that  the  taxpayer  knows  or  should  have  known  the 
im])ropriety  of  something  in  his  return.  Then  the  burden  falls  on  the 
defendant  in  a  criminal  tax  case  to  make  out  his  defense  or  he  proceeds 
at  his  risk,  at  his  peril. 

Mr.  Sarbanes.  Mr.  Nussbaum,  with  respect  to  tab  T,  are  the  exhibits 
that  go  with  that  report  available  ? 

Mr.  NussBAUM.  Yes. 

Mr.  Sarbaxes.  Thank  you.  Mr.  Chairman. 

The  CiiAiRMAX.  Mv.  Brooks. 

]Mr.  Brooks.  I  reserve  my  right,  ^Ir.  Chairman. 

The  Chairmax.  ]Mr.  Danielson. 

Mr.  Dax'^telsox'.  Thank  you,  Mr.  Chairman,  for  recognizing  me.  I 
a])preciate  this  chance  to  ask  a  couple  of  questions,  since  I  did  not  have 
the  opportunity  last  night  and  I  am  glad  that  the  subject  matter  is  con- 
tinuing into  today. 

I  direct  my  attention  to  the  colloquy  of  yesterday  between  my  dis- 
tinguished colleague,  INIr.  Wiggins,  and  staff  relative  to  the  statute  of 
limitations. 

The  question  was  raised  as  to  whether  the  collection  of  the  19fi9 
deficiency  of  some  $148,000  could  conceivably  be  considered  a  gift 
and  thereby  or  a  charitable  deduction  or  something  like  that  and 
thereby  give  the  President  an  added  benefit  of  some  kind  or  other.  It  is 
not  a  fact  that  the  statute  of  limitations  which  is  set  forth  in  title  26, 
section  6501(a),  provides  in  pertinent  part  that  except  as  otherwise 
])rovided  in  this  section,  amount  of  any  tax  imposed  by  this  title  shall 
be  assessed  within  3  3'ears  after  the  return  was  filed  and  no  proceeding 
in  court  without  assessment  for  the  collection  of  such  tax  shall  be  begun 
after  the  expiration  of  such  period. 

That  is  a  quote,  eliminating  irrelevant  portions. 

Is  it  not  a  fact  that  this  statute  of  limitatioi^s  does  not  extinguish 
the  debt  but  merely  limits  the  period  of  time  in  which  the  Internal 
Revenue  Service  may  commence  a  proceeding  in  court  for  the  purpose 
of  collecting  the  tax  ? 

Mr.  NussBAiTM.  That  is  my  understanding. 

'Sir.  Daxielsox.  Apropos  of  that,  is  it  not  a  fact  that  title  26  in  sec- 
tion 6.501(c)  provides  for  a  waiver  of  the  defense  of  statute  of  limita- 
tions ?  The  statute  of  limitations 

Mr.  NussBAUivr.  Yes,  the  statute  of  limitations  normally  can  be 
wniA^ed. 

!Mr.  Daxtelsox.  Tt  can  be  waived  ? 

]Mr.  NussBAUM.  Yes. 

Mr.  Danielsox.  A^Hiich  normally  implies  that  it  is  simply  a  defense 
and  not  an  extinguishment  of  the  debt  itself. 
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I  direct  our  attention  to  tlie  decision  of  the  Second  Circuit  Court  of 
Appeals,  United  States  v.  Gayne,  137  F.  2d  522,  which  points  oiit  that 
the  waiver  is  not  even  a  contract  but  essentially  a  voluntary,  unilateral 
waiver  of  defense  by  the  taxpayer,  and  as  such  needs  no  more  consid- 
eration than  does  the  acknowledgment  of  a  debt  in  order  to  re\ive  it 
after  the  statute  has  barred  it. 

Mr.  NussBAUM.  In  this  matter,  Congressman,  I  spoke  yesterday  on 
\hQ,  telephone  to  Commissioner  Alexander,  in  part  with  respect  to  the 
memorandum  which  we  have  already  discussed  but  in  part  with  respect 
to  this  matter  also.  The  Commissioner  informed  me  that  he  under- 
stands from  his  Deputy  Commissioner,  Commissioner  Williams,  who 
in  turn  learned  it  from  others  in  the  Internal  Revenue  Service,  that  the 
President  now  has  a  number  of  new  representatives  dealing  with  IKS 
with  regard  to  this  matter.  By  new  representatives,  I  mean  additional 
attorneys  in  addition  to  attorneys  representing  him  during  the  audit. 

He  told  me  that  a  suggestion  has  been  made  that  the  President  may, 
before  making  the  payment,  the  1969  payment,  seek  a  ruling  from  the 
Internal  Revenue  Service  as  to  whether  he  can  deduct  that  payment  as 
a  charitable  contribution.  The  Commissioner  was  careful  to  say  that  no 
formal  request  for  such  a  ruling  has  been  made,  nor  was  he  told  this 
directly. 

The  Commissioner  has  also  informed  me  tliat  he  has  stated  publicly 
that  he  did  not  think  an  individual  who  paid  an  amount  under  these 
circumstances  would  be  entitled  to  a  charitable  deduction. 

]Mr.  Dx\xiELS0N.  And  I  have  one  question  for  ]Mr.  Folsom,  if  I  may, 
apropos  of  the  same  point,  statute  of  limitations.  Is  it  not  true  that  in 
the  event  of  a  false  or  fraudulent  return  with  intent  to  evade  tax,  the 
tax  may  be  assessed  or  proceeding  in  court  for  collection  of  such  tax 
may  be  begim  without  assessment  at  any  time  ? 

]Mr.  FoLSOM.  That  is  correct. 

]Mr.  Daneelsox.  Does  that  apply  as  well  to  civil  fraud  as  it  does  to 
criminal  fraud  ? 

iVIr.  FoLSOM.  Yes,  sir. 

INIr.  Danielson.  Thank  you.  I  yield  back. 

The  Chairman.  Mr.  Latta. 

INIr.  Latta.  Thank  you,  Mr.  Chairman. 

The  first  question  I  would  like  to  ask,  since  it  was  asked  down  at  the 
other  end,  is  about  no  sworn  statements  being  taken  in  this  case.  That  is 
not  unusual.  We  have  had  no  sworn  statements  in  several  instances, 
have  we  not  ? 

Mr.  Doar.  That  is  true.  Most  of  our  interviews  have  been  taken  just 
as  interviews. 

Mr.  Latta.  So  this  is  not  unusual  ? 

Mr.  DoAR.  No,  it  is  not. 

]Mr.  Latta.  Well,  speaking  about  sworn  statements,  I  read  in  the 
paper  where  you  had  interviewed  Mr.  Colson.  Is  that  true? 

y{x.  DoAR.  We  have  interviewed  Mr.  Colson. 

]\rr.  Latta.  Was  he  under  oath  ? 

]\rr.  Doar.  No,  he  was  not  under  oath. 

]SIr.  Latta.  A  question  has  been  raised  about  the  insulation,  and  I 
want  to  direct  this  question  to  Mr.  Folsom,  because  he  indicated  that 
the  President  of  the  United  States  was  insulated,  to  use  his  plirase- 
ology,  from  the  agents,  could  not  be  interviewed.  I  might  say  as  a 
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member  of  the  committee  and  as  an  American  citizen,  I  did  not  like  the 
tie-in  of  the  President  of  the  United  States  with  gamblers. 

Mr.  FoLSOM.  I  tried  to 

INIr.  Latta.  I  did  not  like  it. 

Mr.  FoLSOM.  I  tried  to  preface  my  remark  that  it  was  not  intended 
to  bear  any  implication  in  this  case. 

Mr.  Latta.  In  this  respect,  has  this  President  been  more  or  less 
insulated  from  these  agents  than  prior  Presidents? 

Mr.  FoLSOM.  I  have  no  idea. 

Mr.  Latta.  How  long  were  you  there  ? 

Mr.  FoLSOM.  I  have  been  in  the  Tax  Division  for  2-1  years. 

Mr.  Latta.  How  did  you  know  that  this  President  was  insulated  and 
otlier  Presidents  were  not  insulated  ? 

Mr.  FoLSOM.  I  have  read  the  Joint  Committee  report,  sir. 

Mr.  Latta.  That  is  what  you  were  basing  your  professional  knowl- 
edge on.  that  report,  rather  than  your  own  experience  ? 

INlr.  FoLsoM.  That  and  the  information  we  saw  in  the  Internal 
Revenue  Service  file  of  the  Intelligence  Division. 

]\Ir.  Latta.  Since  you  were  basing  your  professional  opinion  in  this 
case  on  that  Joint  Committee  report,  are  there  other  instances  on  which 
you  were  giving  this  committee  professional  opinions  that  you  based 
your  opinion  on  that  report  rather  than  on  your  experience  ? 

Mr.  FoLSOM.  I  was  concluding  that  this  taxpayer  was  treated  dif- 
ferently, on  the  basis  of  what  I  understood,  from  the  ordinary  tax- 
payer, who  is  the  subject  of  a  fraud  investigation. 

Mr.  Latta.  That  is  not  my  question,  I\Ir.  Folsom. 

Mr.  FoLSOM.  Then  I  do  not  understand  your  question.  If  you  are 
asking  me  if  other  Presidents  have  come  within  the  ambit  of  my  ex- 
perience, they  have  not. 

iNfr.  Latta.  I  will  rephrase  the  question. 

Since  yon  indicated  that  you  are  here  as  an  expert  witness  before 
this  committee,  you  said  in  answer  to  my  question  concerning  the 
insulation  of  the  President  that  you  were  basing  it  on  the  information 
contained  in  this  joint  study.  Is  that  correct  ? 

Mr.  FoLSOM.  Yes,  sir. 

]Mr.  Latta.  My  question,  then,  was  what  other,  if  any,  testimony 
that  you  have  given  here  as  a  professional  witness  have  you  based  on 
this  testimonj'  or  this  book  rather  than  on  your  own  knowledge,  if 
any? 

iVIr.  Folsom.  I  would  answer  the  Congressman  saying  that  I  applied 
my  knowledge  and  experience  to  what  I  found  in  this  book  and  in 
tlie  research  done  by  your  staff. 

Mr.  Latta.  When  did  you  leave  the  Internal  Eevenue  Service? 

Mr.  FoLSOM.  I  have  never  been  in  the  Internal  Revenue  Service. 
I  am  an  attorney  from  the  Tax  Division  of  the  Justice  Department 
and  retired  in  1972,  in  December.  I  am  a  consultant  still  for  the  De- 
partment of  Justice. 

Mr.  Latta.  I  would  suggest,  Mr.  Chairman,  if  we  are  going  to  get 
into  any  further  conversations  on  this,  that  we  get  Commissioner 
Alexander  before  this  committee  to  give  the  testimony  for  the  Internal 
Revenue  Service. 

That  is  all  I  have  to  say. 
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Tlie  CiiAiRMAX.  The  time  of  the  gentleman  has  expired.  Mr.  Thorn- 
ton. 

Mr.  Thornton.  Thank  you,  Mr.  Chairman. 

Mr.  Folsom,  the  questions  just  raised  by  Mr.  Latta  seem  to  me  to 
go  to  the  statement  or  characterization  of  your  testimony  that  the 
President  did  receive  different  treatment  from  the  ordinary  taxpayer 
and  raises  then  perliaps  a  couple  of  subordinate  questions.  Why  did 
lie  receive  a  different  treatment?  Based  upon  your  statement,  and 
further,  if  as  hypothesized  by  Mr.  Latta,  perhaps  other  Presidents 
may  iiave  also  been  accorded  a  different  treatment,  would  knowledge 
of  that  different  treatment  accorded  by  the  IRS  go  to  the  question 
of  mens  rea  as  to  when  he  might  expect  to  receive  a  different  treatment 
in  tax  from  what  the  ordinary  citizen  would  receive  ? 

Mr.  FoLSOM.  I  think  one  would  have  to  be  extremely  careful  to  draw 
an  inference  from  the  man's  high  office  that  he  knowingly  hides  behind 
that  high  office  to  slide  over  accurate  tax  reporting.  We  are  not  here 
making  jury  speeches,  so  I  would  not  care  to  make  the  statement  to 
this  committee  that  that  is  an  inference  that  I  would  draw  on  the 
basis  of  the  record  I  have  before  me. 

However,  it  certainly  is  a  fact  to  which  I  can  ascribe  as  a  Govern- 
ment employee  of  long  standing  that  everyone  in  the  executive  branch 
stands  in  awe  of  the  highest  Executive  in  our  land,  and  that  speaks  for 
itself. 

Do  I  answer  your  question  ? 

Mr.  Thornton.  Thank  you.  To  your  knowledge,  has  there  ever  been 
an  IRS  audit  of  any  President  ? 

Mr.  FoLSOM.  I  could  not  answer  the  question.  I  do  not  know. 

Mr.  Thornton.  Thank  you.  I  yield  back  the  balance  of  my  time. 

The  Chairman.  For  the  purposes  of  clarification  only,  Mr.  Dennis. 

Mr.  Dennis.  Thank  you,  INIr.  Chairman. 

Mr.  Folsom,  does  the  offense  defined  in  section  7206(2)  require  any 
knowledge,  consent,  or  participation  by  the  taxpayer  himself  ? 

Mr.  Folsom.  The  statute  expressly  said  with  or  without  the  knowl- 
edge of  the  taxpayer. 

Mr.  Dennis.  So  the  answer  to  that  question  is  "No." 

Mr.  Folsom.  No  ;  that  is  correct. 

Mr.  Dennis.  Under  the  language  of  section  6653  (a)  can  the  .5-percent 
penalty  therein  provided  for  be  properly  assessed  where  there  is  an 
intent  to  defraud?  Or  to  put  it  another  way,  under  the  language  of 
that  section,  can  the  5-percent  penalty  therein  provided  for — it  can 
bo  assessed  only  when  there  is  no  intent  to  defraud,  is  that  not  correct  ? 

Mr.  Folsom.  That  is  the  way  I  would  read  the  statute,  yes. 

Mr.  Dennis.  That  is  the  way  I  read  it,  too.  Thank  you,'sir. 

The  Chairman.  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  Thank  you,  Mr.  Chairman. 

Just  as  a  quick  followup  on  that  point,  Mr.  Folsom,  it  is  true  that 
if  evidence  is  provided  that  would  indicate  fraud,  that  would  not, 
simply  by  the  negligence  payment  of  5  percent,  that  would  not  close 
out  the  option  of  a  fraud  action  bv  the  Tax  Division,  am  I  right  on 
that?  ;  -^  " 

]\fr.  Folsom.  That  is  correct.  A  grand  jury  could  indict  regardless 
of  what  the  administrative  agency  determined. 
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Mr.  Dexxis.  "Would  tlie  frentleman  from  Iowa  yield  one  moment? 

Mr.  Mezvixskv.  I  onh'  have  5  minutes. 

Mr.  Dexxis.  "Well,  I  want  to  give  you  4  of  them. 

Mr.  Mezvix'sky.  Can  I  finish  my  time  and  if  my  time 

Mr.  Dexx'is.  Oh,  never  mind. 

Ml'.  Mezvixsky.  The  second  point  is  we  know  when  you  discussed 
criteria  that  you  were  discussing  tlie  background  as  to  any  other  ordi- 
nary taxpayer.  Would  you  care  to  point  out— in  this  case,  we  have 
a  taxpayer  who  is  a  lawyer.  He  has  made  public  testimony  that  he 
has  ]5raoticed  considerable  tax  law.  Is  there  any  distinction  between 
a  lawyer  and  a  nonlawyer  regarding  the  use  of  a  preparer  of  a  tax 
return  ? 

Mr.  FoLSOM.  The  tax  cases  would  warn  us  to  be  extremely  careful 
in  drawing  excessive  inferences  against  lawyers  absent  proof  that  they 
had  highly  specialized  knoAvledge  in  the  field  in  which  we  are  talking. 

Now.  I  do  not  know  whether  that  answers  your  question  or  not. 

jMr.  Mezvixsky.  Well,  do  you  take  into  account  the  background  of 
a  taxpayer? 

JMr.  FoLSOM.  Yes,  yes,  it  certainly  is  a  circumstance  that  has  to  be 
taken  into  account. 

Mr.  ]V[ezvix^sky.  Now,  the  last  question  would  be,  as  I  understand 
your  initial  comment  this  morning  regarding  the  criteria  of  any  ordi- 
nary taxpayer,  am  I  correct,  then,  in  assuming  that  if  a  taxpayer  does 
not  ansAver  questions  and  is  under  the  set  of  circumstances  that  you 
haA^e  described  here  on  behalf  of  our  situation,  that  the  burden  would 
then  shift  to  the  taxpayer  regarding  the  question  of  fraud;  namely, 
that  if  the  interrogatory — if  the  taxpayer  does  not  come  forth  and 
answer  the  matters  that  were  presented,  or  is  not  interviewed  or  is  not 
seen,  then  in  fact  the  bnrden  would  shift  regarding  any  matter  that 
could  possibl}?-  be  recommended  to  a  grand  jury?  That  follows  the 
burden  question  that  ]\Ir.  Sarbanes  had. 

I  thought  you  vrent  into  that  at  the  closing  part  of  your  initial 
presentation  and  I  just  Avanted  a  clarification  of  that. 

Mr.  FoLSOM.  I  Avould  haA^e  to  say  that  administratiA*ely,  in  con- 
sidering Avhether  a  case  should  be  referred  for  prosecution,  certainly 
the  failure  of  the  taxpayer  to  respond,  without  putting,  putting  aside 
any  claim  of  the  fifth  amendment — if  he  claims  the  fifth  amendment, 
no  inference  can  be  raised.  If  he  is  giA'en  an  opportunity  to  answer 
questions  and  declines  to  do  so,  the  area  is  left  open  for  inferences  to 
be  draAvn  and  the  prosecutor  would  tend  to  draAV  unfavorable  in- 
ferences. 

Mr.  Mezat^xsky.  I  will  be  glad — my  time  is  up,  Mr.  Chairman.  I 
have  no  further  questions. 

The  Chairman,  Did  you  yield  ? 

Mr.  ]Mezvinsky.  I  haA^e  used  up  my  time,  Mr.  Chairman. 

The  Chairman.  Ms.  Holtzman. 

Ms.  PIoLTZMAN.  Thank  you,  Mr.  Chairman. 

Just  to  clarify  a  question  I  had  asked  earlier  regarding  the  incon- 
sistency on  the  President's  tax  returns  respecting  San  Clemente,  which 
was  treated  in  one  instance  as  a  nonbusiness  property  for  the  purposes 
of  the  sale  of  the  NeAv  York  apartment,  and  then  secondlj%  on  the  same 
return  was  treated  as  a  business  property  for  the  purposes  of  a  25- 
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percent  deduction — this  is  on  the  1969  tax  return — I  would  like  to 
ask  Mr.  Folsom,  from  your  experience,  what  inferences  do  you  draw 
from  an  explicit  inconsistency  on  the  face  of  a  return  of  this  nature  ? 

]Mr.  FoLSOM.  Well,  it  is  the  nature  of  prosecutors  to  draw  unfavorable 
inferences  from  such  inconsistencies.  Given  some  further  understate- 
ment of  tax  and  income,  we  would  tend  to  argue  that,  in  the  face 
of  the  return  that  was  inconsistent  or  improper,  was  a  guide  to  the 
taxj^ayer's  state  of  mind. 

Ms.  HoLTzMAN.  Thank  you. 

The  Chairman.  j\Ir.  Brooks. 

^Mr.  Brooks.  Mr.  Chairman,  thank  you. 

Mr.  Folsom,  I  had  one  question  for  you,  sir.  If  the  preparers  of  the 
income  tax  are  coTivicted  for  tax  fraud,  would  this  be  sufficient  to 
suspend  the  statute  of  limitations  on  the  President's  1969  return? 

Mr.  FoLsoM.  Not  absent  proof  that  the  President  was  implicated. 

Mr.  Brooks.  No  further  questions,  Mr.  Chairman. 

The  Chairman.  That  concludes  the  list  of  individuals  who  wanted 
to  ask  questions. 

I\Ir.  Donohue  did  not  ask  any  questions,  so  we  will  recognize  ]\Ir. 
Donohue. 

Mr.  Donohue.  I  would  like  to  get  this  clear  in  my  mind.  You  say 
the  law  as  it  pertains  to  gifts  to  the  Government  is  set  forth  in  sec- 
tion 170(a)(1)  of  the  code.  ^ 

]Mr.  McKeithen.  That  is  correct.  Section  170  in  general  deals 
with  charitable  contributions,  yes,  sir. 

Mr.  Donohue.  Now,  section  170-1  (b)  contains  the  following  lan- 
guage, does  it  not:  "Ordinarily,  a  contribution  is  made  at  the  time 
delivery  is  effected." 

Mr.  McKeithen.  What  was  the  number  of  the  section  to  which  you 
were  referring? 

]SIr.  Donohue.  Section  170-1  (b) . 

Mr.  McKeithen.  You  must  be  referring  to  the  regulations,  is  that 
right,  sir,  not  the  code  ? 

]Mr.  Donohue.  I  am  referring  to  tab  2  under  the  subsection,  "Law." 

Mr.  McKeithen.  Yes,  sir. 

Mr.  Donohue.  Now,  what  interpretation  should  we  give,  then,  that 
the  minute  the  papers  of  President  Nixon  were  delivered  to  Archives 
with  the  intent  to  make  a  gift  to  the  Government,  that  constituted  a 
gift  to  the  United  States  ?  Or  is  there  something  in  the  law  that  is  re- 
quired for  them  to  go  a  step  further  such  as  to  execute  a  deed  or  to 
execute  some  legal  instrument  indicating  the  transfer  of  title? 

Mr.  McKeithen.  The  cases  dealing  with  the  subject  of  gifts  gen- 
erally say  that  three  items  must  be  present:  intent  of  the  donor;  de- 
livery in  this  case;  and  notice  to  the  donee  ordinarily.  I  think  since 
a  larger  bulk  of  papers  was  delivered  to  the  Archives  than  was  cov- 
ered by  the  deed 

INIr.  Donohue.  Let  me  interrupt  you  there. 

Mr.  McIveithen.  Yes,  sir. 

Mr.  Donohue.  Where  in  the  law  does  it  say  that  a  deed  be  exe- 
cuted ? 

jSIr.  McKeithen.  The  law  itself  for  the  purposes  of  giving  a  gift 
does  not  require  a  deed  as  such  for  income  tax  purposes.  Is  that  your 
question  ? 
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Mr,  DoxoiiuE.  Yes. 

Mr.  McKeitiiex.  A  deed  is  one  of  the  evidences  of  intent,  let  ns 
say. 

*Mr.  DoNOiirrE.  But  there  is  nothinfj  in  the  code  or  no  reguhition 
on  the  part  of  GSA  that  a  deed  shall  be  given  as  evidence  of  the 
transfer  of  title? 

Mr.  McKErniEX.  In  the  GSA  regulations  regarding  Presidential 
libraries,  a  deed  transferring  title  is  suggested. 

Mr.  DoNoiiUE.  Is  it  required  ? 

'Sir.  ]McKeitiiex.  It  is  not  required. 

The  CiiAiRMAX.  That  concludes  this  morning's  presentation  and  we 
will  recess  until  2  o'clock. 

Would  you  please  return  the  documents  that  were  included  in  that 
report  ? 

[Whereupon,  at  12:30  p.m.,  the  committee  recessed  to  reconvene 
at  2  p.m.  this  same  day  in  secret  session.] 

[The  remaining  portion  of  the  June  21,  transcript  is  classified  and 
not  reprinted  here.] 


IMPEACHMENT  INQUIRY 

Business  Meeting 


MONDAY,   JUNE  24,   1974 

House  of  Kepresextatives, 
Committee  on  the  Judiciary, 

Washington,  D.C . 

The  committee  met,  pursuant  to  notice,  fit  10 :50  a.m.,  in  room  2141, 
Rayburn  House  Oflice  Building,  Hon.  Peter  AV.  Kodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Brooks,  Kastenmeier, 
Edwards.  Hu.ngate,  Conyers,  Eilberg,  Waldie.  Flowers,  Mann,  Sar- 
banes,  Seiberling.  Danielson.  Drinan,  Rangel,  Jordan,  Thornton, 
lloltzman,  Owens.  ]Mezvinsky,  ^IcClory,  Smith.  Sandman,  Railsback, 
Wiggins,  Dennis,  Fish,  Hogan,  Butler,  Colien,  Lott,  Froehlich,  Moor- 
liead.  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel;  Al- 
bert E.  Jenner,  Jr.,  special  counsel  to  the  minority ;  Samuel  Garrison 
III,  deputy  minority  counsel ;  Evan  A.  Davis,  counsel. 

Committee  staff'  present :  Jerome  M.  Zeif man,  general  counsel ;  Gar- 
ner J.  Cline,  associate  general  counsel ;  and  Franklin  G.  Polk,  associate 
counsel. 

The  Chairman.  The  committee  v\'ill  please  come  to  order. 

The  members  have  today's  agenda  before  them.  I  would  like  to  ad- 
vise that  since  Ave  have  now  reached  the  end  of  the  presentation  or 
the  initial  evidentiary  phase  of  the  inquiry,  today  and  for  several 
days  just  ahead,  we  will  be  making  some  basic  decisions  regarding 
the  committee's  future  course  and  it  is  the  hope  of  the  Chair  that  we 
will  proceed  to  make  these  choices  with  an  eye  toward  concluding  the 
deliberations  of  this  committee  sometime  in  the  latter  part  of  July. 
In  order  that  we  fulfill  our  responsibility  to  conduct  a  fair  and  thor- 
ough inquiry  and  accommodating  the  need  to  come  to  as  prompt  a 
conclusion  as  is  coiisistent  with  that  responsibility,  I  think  it  would 
be  important  for  us  to  bear  in  mind  that  we  will  have  to  try  to  com- 
press a  good  many  matters  that  are  going  to  be  considered  within  a 
time  frame  which  I  am  sure  the  members  realize  is  a  necessity  for 
us. 

Today  we  are  going  to  consider  the  request  for  subpena  authoriza- 
tions and  the  limitation  of  the  President's  counsel  to  respond  to  the 
presentation.  Tomorrow  we  will  be  considering  the  question  of  the 
release  or  publication  of  materials  developed  during  the  evidentiary 
phase  of  this  inquiry  and  the  question  as  to  the  witnesses  who  will  be 
called  before  this  committee.  I  am  hopeful  that  we  may  be  able  to 
determine  that  after  today's  meeting,  Mr.  St.  Clair  will  be  invited  to 
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respond  with  his  initial  evidentiary  presentation  himself  by  Thursday 
of  tliis  week  and  that  following  this,  we  will  be  able  to,  next  week 
sometime,  begin  the  calling  of  witnesses.  That  matter,  of  course,  will 
be  decided  upon  tomorrow  sometime. 

[Committee  business  unrelated  to  the  impeachment  inquiry  has  been 
omitted.] 

1  recognize  the  gentleman  from  Pennsylvania,  ]\Ir.  Eilberg. 

Mr.  EiLnERG.  Mr.  Chairman,  I  move  that  the  chairman  be  authorized 
to  send  a  letter  to  Chairman  Fulbright  responding  to  the  Foreign 
^Relations  Committee's  request  of  June  13  to  make  available  any  docu- 
ments or  other  information  in  possession  of  the  committee  relating 
to  Dr.  Kissinger's  role  in  the  wiretapping  operation.  Such  response  will 
advise  Chairman  Fulbright  that  the  Department  of  Justice  has  in- 
formed our  counsel  that  it  has  forwarded  directly  to  the  Foreign 
Relations  Committee  all  material  respecting  Dr.  Kissinger  that  it 
has  furnislied  to  the  Judiciary  Committee. 

]\ri-.  iNlrCLORY.  Mr.  Chairman,  may  I  inquire  ? 

This  would  involve  sending  a  letter  to  the  chairman  of  the  Senate 
Foreign  Relations  Committee  and  would  indicate  that  we  have  no 
objection  to  any  materials  being  received  by  his  committee,  but  subject 
to  any  objections  that  any  other  agency  might  have.  Is  that  about  it? 

The  Chairman.  That  is  correct.  As  the  gentleman  knows,  the  chair- 
man of  the  Senate  Foreign  Relations  Committee  sent  a  letter  to  me 
as  chairn:inn  on  June  13  requesting  material  which  we  have  in  our 
possession  relating  to  some  of  the  matters  discussed  during  the  phase 
of  our  wiretapping  inquiry.  The  counsel  for  the  impeachment  inquiry 
was  directed  to  discuss  this  matter  with  the  Justice  Department.  The 
Justice  Department  has  advised  special  counsel  that  it  has  already 
furnished  directly  to  the  Senate  committee  all  the  relevant  material 
it  has  furnished  to  us,  I  would  so  advise  Chairman  Fulbright. 

Mr.  McClory.  Thank  you,  Mr.  Chairman,  because  I  want  to  be  sure 
that  our  committee  does  not  impose  any  impediment  whatever  to  Dr. 
Kissinger's  vindication  or  exoneration  of  any  charges  or  allegations 
that  have  been  made  regarding  his  individual  conduct.  Just  so  we  are 
offering  our  cooperation  and  certainly  not  indicating  that  we  are 
blockinjT  any  kind  of  clarification  of  this  subject. 

The  Chairman.  The  question  occurs  on  the  motion  of  the  gentleman 
from.  Pennsylvania.  All  those  in  favor  of  the  motion,  please  say  aye. 

r  Chorus  of  "ayes."l 

The  Ctiairman.  All  those  opposed  ? 

riVo  response.] 

The  Chairman.  The  ayes  have  it.  The  motion  is  agreed  to. 

T  recojrnize  the  cfentleman  from  Texas,  Mr.  Brooks. 

Mr.  Brooks.  Mr.  Chairman,  T  would  like  to  say  that  I  propose  to 
offer  motions  for  four  subpenas — first  on  ITT,  second  on  the  dairv 
industry's  contributions,  third  on  domestic  surveillance,  and  fourth 
on  the  Internal  Revenue  Service.  These  four  subpenas  are  to  this  same 
extent.  A  copy  of  the  subpena  and  the  attachment  givin.cr  the  detailed 
renuest  for  information  and  data  is  in  each  member's  folder.  Already 
delivered  in  our  offices  has  been  a  detailed  justification  of  each  of  these 
four  separate  suljpenas,  plus  there  is  this,  of  course.  "We  who  have 
attended  the  executive  meetings  know  that  most  of  this  material  is 
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required  as  a  result  of  the  presentation  of  data  that  we  have  ah-eady 
heard  m  executive  session  and  while  that  material  has  not  been  repro- 
duced m  the  justification  because  of  the  confidentiality  provisions  un- 
der which  this  committee  operates,  it  is  known  to  the  members.  I  would 
at  tills  time,  Mr.  Chairman,  move  that  the  Committee  on  the  Judiciary 
authorize  and  direct  the  issuance  and  service  upon  Eichard  M.  Nixoii 
President  of  the  United  States,  of  a  subpena  to  be  sinned  by  the  chair- 
man, the  text  of  which  is  at  the  desk  and  copies  of  which  are  now  before 
the  members  of  the  committee,  being  the  one  on  the  ITT  operation. 
Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  Brooks.  I  will  be  pleased  to  yield  to  my  distinguished  friend 
from  Illinois. 

Mr.  McClort.  The  question  I  have  with  regard  to  this  subpena  and 
with  regard  to  all  the  subpenas  being  presented  this  morning  is  this : 
Have  we  previously  directed  a  letter  to  the  President  requesting  the 
furnishing  of  these  materials  which  was  sent  pursuant  to  the  joint 
agreement  of  the  chairman  and  the  ranking  minority  member  ? 

Mr.  Brooks.  I  am  not  certain.  I  am  sure  that  it  was  fruitless  if  we 
did.  But  counsel  could  tell  us.  HaA^e  we  written  a  letter? 

Mr.  DoAR.  "With  respect  to  the  matters  requested  in  the  ITT  and  milk 
price  support  subpenas,  we  have  written  that  letter. 

With  respect  to  the  matters  in  the  IRS  subpena,  we  have  requested 
that  from  Mr.  St.  Clair,  the  17  minutes  of  the  tape  of  the  meeting-  fol- 
lowing the  meeting  on  September  15  between  John  Dean,  the  JPresi- 
dent,  and  Mr.  Haldeman.  We  have  not  requested  the  meeting  between 
Mr.  Haldeman  and  the  President  prior,  immediately  prior  to  the  meet- 
ing with  John  Dean. 

With  respect  to  the  matters  on  domestic  surveillance,  we  have  not 
written  a  letter  to  Mr.  St.  Clair  with  respect  to  some  of  these  mat- 
ters, because  these  matters  just  recently  came  to  our  attention.  They 
relate  to  a  number  of  conversations,  particularly  between  the  Presi- 
dent, Mr.  Colson.  and  ]Mr.  Haldeman  during  the  summer  of  1971  and 
Ijetween  the  President  and  ]Mr.  Ehrlichman  in  September  1971.  They 
relate  to  matters  that  were  developed  for  the  committee  and  infor- 
mation that  came  to  our  attention  after  the  President  advised  the 
committee  that  he  would  not  honor  or  respond  to  any  further  subpenas. 
Mr.  Dennis.  ^Mr.  Chairman  ? 
The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  Mr.  Chairman,  I  have  supported  most  of  the  subpenas 
here  on  the  theory  that  it  is  our  duty  to  obtain  all  the  information  we 
can  obtain,  and  t  may  support  these  on  the  same  theory.  But  I  am 
faced  with  this  problem :  I  have  heard  the  evidence,  for  instance,  on  the 
ITT  that  we  have  had  here — you  all  have.  However  that  evidence  may 
be  characterized,  it  has  not  seemed  to  me  to  establish  any  kind  of  an 
impeachable  offense  at  this  point  or  even  to  indicate  it  very  much.  But 
whatever  it  is,  the  basic  conversations  we  have  had  before  us.  Now, 
it  is  very  difficult — here  you  get  the  justifications,  of  course,  the  morn- 
ing of  the  hearing,  and  I  am  not  saying  that  we  can  do  any  better,  but 
I  wish  we  could.  They  are  awfully  long  and  I  would  like  to  know  what 
I  am  doing.  What  I  am  wondering  is,  what  are  we  asking  for  here 
that  we  have  not  already  had?  Wliat  is  there  here  that  we  really 
need,  that  we  have  not  already  had  put  before  us  on  this  subject  ? 
Tlie  Chairman.  Mr.  Jenner. 
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Mr,  Jexxer.  Tliank  you,  'Sir.  Chairman.  In  response,  Mr.  Dennis, 
on  ITT,  the  only  thin<^  lliat  is  new  is  snb-B. 

!Mr.  Dennis.  Sub-B  of  the  subpena  now  ? 

Mr.  Jexxer.  Snb-I5  of  the  justification. 

Mr.  Dexxis.  Of  the  justification  on  ITT  ^ 

Mv.  Jexxeu.  Of  tlie  scliedule,  I  should  sa}'.  It  is  the  third  pajre  of  the 
ITT  subpena.  Tliose  are  copies  of  tlie  daily  news  summai-ies  that  were 
compiled  by  the  White  IIousc  staff  members  during  February  22, 
1972,  through  June  9, 1972,  and 

Mr.  Dexxis.  Well,  if  I  may  ask  counsel,  if  sub-B  of  the  subpena  is 
the  only  thing  new,  wdiat  are  we  subpenaing  A-1  through  12  for? 

Mr.  Jexxer.  We  are  subpenaing  those,  ]Mr.  Dennis,  because  pursuant 
to  the  practice  that  the  committee  has  pursued,  instead  of  asking  for 
a  subpena  based  upon  the  letter  that  we  sent  to  the  President,  that  the 
committee  have  the  evidentiarj^  material  that  was  presented  so  you 
would  have  more  information  with  regard  to  the  pertinence  after  the 
items  requested  in  the  schedule  supporting  this  subpena. 

Mr.  WiGGixs.  Mr.  Chaii-man  ? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  Counsel,  the  material  subpenaed,  proposed  for  sub- 
pena with  respect  to  ITT,  all  relate  to  times  and  events  after  the 
decision  was  made  to  not  pursue  the  appeal  and  settle  the  case.  Is  that 
correct  ? 

]Mr.  Jex^xer.  That  is  correct,  sir. 

iVIr.  W^iGGixs.  All  right,  now.  I  take  it,  then,  that  tlie  subpenas  are 
attempting  to  develop  evidentiary  material  on  some  theory  other  than 
a  corrupt  bargain. 

Sir.  Jenner.  That  is  correct. 

]\[r.  Wiggins.  Would  you  explain  to  me  what  that  theory  is. 

Sh:  Jexxer.  That  theory  is.  Congressman  Wiggins,  that  during 
the  course  of  IMr.  Kleindienst's  confirmation  proceedings  before  the 
Senate  Committee  on  the  Judiciary,  various  statements  were  made 
by  Mr.  Kleindienst  to  that  committee,  if  I  may  use  the  word  "mis- 
taken'' rather  than  a  more  severe  word,  mistaken  statements  made 
i3y  ISIr.  Kleindienst  before  that  committee.  "^^Hiether  those  statements 
came  to  the  attention  of  the  President  and  if  so,  then  what  did  the 
President  do  or  not  do  in  that  respect,  and  in  addition  to  the  mate- 
rials actually  presented  to  you,  it  was  determined  by  the  staff  to 
recommend  to  you  that  we  also  obtain  copies  of  the  news  summaries 
that  the  staff  was  in  the  habit  of  preparing  each  day  with  regard 
to  the  reports  in  the  press. 

Mr.  Wiggixr.  That  is  to  establish  Presidential  knowledge?  Is  that 
the  purpose  of  it? 

Mr.  Jex'xer.  Yes;  for  your  consideration  and  the  consideration  of 
all  members  of  the  committee  as  an  item  bearing  upon  your  ultimate 
decision  as  to  whether  or  not  and  the  extent  to  which  the  President 
had  knowledge. 

Mr.  WiGGixs.  Well,  then,  all  of  this  relates  to  a  theory  that  if  the 
President  had  knowledge  that  Mr.  Kleindienst  testified  falsely  be- 
fore the  Senate,  that  it  perhaps  is  impeachable  with  respect  to  the 
President  because  of  his  failure  to  do  something  at  that  point;  is 
that  correct? 

Mr.  Jexxer.  That  is  correct,  sir. 
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The  Chairman.  The  question  is  on  the  motion. 

Mr.  LoTT.  jVIr.  Chairnican  ? 

The  CiiAimiAN.  Mr.  Lott. 

Mr.  Lott.  First  of  all,  jMr.  Chairman,  this  motion  would  include 
all  four  subpenas ;  is  that  correct  ? 

The  Chairman.  No,  no,  this  motion  is  addressed  only  to  the  I.T.  &  T. 

]Mr.  Lott.  If  I  could,  sir,  I  would  like  to  ask  a  question. 

The  Chairman.  Mr.  Lott. 

Mr.  Lott.  Did  you  have  something  further,  ]SIr.  Jenner  ? 

Mr.  Jenner.  No;  I  was  holding  my  finger  up  to  indicate  it  was 
one  subpena. 

Mr.  Lott.  ETave  we  received  any  additional  material,  wdiether  sub- 
ponaed  or  i-equested,  have  we  recentlv  received  any  material  from 
the  White  House  through  Mr.  St.  Clair  f 

Mr.  DoAR.  We  received  the  transcript  of  the  April  4,  1972,  con- 
versation between  the  President  and  John  Mitchell,  an  edited  tran- 
script. 

Mr.  Lott.  Now,  explain  to  me  why  we  are  again,  this  time  for 
the  first  time,  including  in  the  subpenas  materials  which  have  pre- 
viously not  been  requested. 

Mr.  Jenner.  Congressman  Lott,  in  part,  perhaps,  an  oversight  on 
the  pai't  of  the  staff  of  something  that  we — we  had  it  in  mind  but 
we  did  not  include  it  in  the  letter.  The  thrust  of  it  did  not  come 
home  to  us  really  seriously  until  we  were  in  the  course  of  presenting 
the  evidentiary  material  to  you.  And  since  the  issue  presented  is 
the  possible  knowledge  of  the  President,  when  we  learned  and  began 
to  think  more  seriously  about  it,  that  here  was  a  practice  of  prepar- 
ing daily  news  summaries  for  the  President  to  scan,  it  occurred  to  us 
that  the  staff  had  an  obligation,  a  professional  responsibility  to 
this  committee,  to  draw  your  attention  to  that  additional  source  of 
information  which  you  might  consider.  So  we  have  included  it  in 
thissubpona. 

Mr.  LoT-r.  Is  this  material  in  the  subpenas,  has  it  all  been — have 
you  received  some  sort  of  refusal  from  counsel  or  more  or  less  just 
no  response  ?  Refusal  or  no  response. 

Mr.  Jenner.  Refusal,  Congressman. 

]\Ir.  Lott.  Let  us  dream  for  a  minute  that  we  might  <xet  this  mate- 
rial under  this  subpena.  What  would  you  intend  to  do  with  it,  based 
on  any  projected  schedule  that  we  might  have?  In  other  words, 
would  we  again  go  into  the  type  of  meetings  that  we  have  been 
having?  Would  you  present  us  with  an  additional  book  or  would 
this  just  bo  supplementary  material?  How  would  it  be  handled? 
I  am  just  trying  to  frQt  to  the  point  of  what  we  are  going  to  do. 

Mr.  Jenner.  Obviously,  Mr.  Lott,  we  would  not  expect  this  to  be 
hearing  material  received  from  other  committees  of  the  Congress  or 
grand  jury  material.  This  would  be  material  which  we  would  not 
feel  would  need  to  be  presented  in  executive  session.  What  we  would 
do,  as  we  anticipate,  is  assemble  the  material  in  a  booklet  distributed 
to  the  members  of  the  committee. 

INfr.  IjOtt.  Thank  you,  ^Ir.  Chairman. 

The  CitairMzVN.  Mr.  Sandman. 

Mr.  Sandman.  INIr.  Jenner,  I  intend  to  vote  for  all  of  these  sub- 
penas, as  I  have  all  of  the  others.  But  I  was  wondering  on  the  "B'' 
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part  here,  are  we  not  gettino-  a  little  bit  nnreasojiable  when  we  are 
asking  the  accnsed  to  submit  copies  of  clippings  from  newspapers 
over  a  31/^  month  period?  Is  that  a  reasonable  request? 

Mr.  Jenxer,  I  would  suggest,  Congressman  Sandman,  that  it  is 
a  quite  reasonable  request.  We  anticipate  and  expect  that  that  mate- 
rial is  assembled  from  day  to  day  and  assembled  in  booklet  foi-m. 

Mr.  SAND]\rAN.  But  is  this  not  available  to  the  committee  through 
other  means  that  we  can  get  without  subpenaing  the  White  House  ? 
Is  it  only  newspaper  clippings  ? 

Mr.  Jenner.  No;  it  is  summaries,  Congressman  Sandman.  There 
may  be  some  clippings  in  the  materials  submitted  to  the  President,  for 
example,  as  of  this  morning,  on  the  neAvs  yesterday  in  the  various 
papers,  where  the  stall' — and  I  am  s])eculating  now,  sir — that  the  staff 
would  want  the  President  to  read  all  of  a  particular  article  that  might 
appeal-.  But  we  understand  these  are  summaries  of  the  news  presented 
by  the  staff. 
'  The  Chairman-.  Mr.  Railsback  ? 

Mr.  Railsback.  Mr.  Jenner,  am  I  correct  that  from  what  you  said, 
the  first  12  items  Avere  the  subject  of  a  letter  request  that  we  made 
earlier ;  is  that  correct  ? 

Mr.  Jenner.  That  is  correct,  sir. 

The  Chairman.  Mr.  Butler 

]Mr.  Butler.  JVIy  question  is  directed  to  counsel :  I  am  indifferent  as 
to  which  one  of  them  chooses  to  answer.  But  I  am  wondering,  this  is 
kind  of  something  new  to  me  too,  to  ask  for  a  news  summary  prepared 
by  a  man's  staff  for  his  own  use.  I^t  us  assmne  for  the  moment  that  we 
get  these  news  summai'ies.  Do  we  therefore  assume  that  the  President 
had  knowledge  of  everything  that  was  in  the  news  summaries?  If  the 
President  does  not  produce  the  news  summaries,  do  we  therefore  as- 
sume, as  we  have  said  in  the  past,  that  there  must  be  something  adverse 
in  them  or  he  would  give  them  to  us  ? 

These  things  ti'ouble  me,  because  it  seems  to  me  we  have  taken 
pretty  much  the  view  that  tliose  things  which  we  have  subpenaed  of 
the  White  House  that  have  been  withheld  are,  that  some  sign  of  ad- 
verse interest  arises  from  it.  So  I  Avould  appreciate  it  if  you  would 
explore  your  view  of  that  before  Ave  undertake  this  step. 

Mr.  Jenner.  I  express  my  view,  sir 

INIr.  Butler.  Well,  let  us  explore  that.  Is  this  a  question  you  have 
discussed  or  are  we  going  to  get  you 

Mr.  Jenner.  This  is  a  vieAv  that  Mr.  Doar  and  I  have  discussed,  not 
confined  to  ITT  and  this  ])articular  item,  that  the  staff  must  bring  to 
the  attention  of  the  committee  all  of  that  which  may  have  some  evi- 
dentiary prohibitive  value.  The  ultimate  decision  as  to  the  weight  to 
be  given  to  that  material  is  for  the  ladies  and  gentlemen  of  this  com- 
mittee. There  Avill  alAvays  be,  as  there  ahvays  are,  in  litigative  matters 
various  degrees  of  credibility  and  weight  to  be  giA^en  to  items  of 
evidence,  testimony,  documents,  and  AA-hatnot.  It  is  reasonable  to  assume 
that  Avhere  a  practice  exists  as  here,  we  are  so  informed,  that  daily 
news  summaries  Avere  prej^ared  by  the  staff  for  the  purpose  of  sub- 
mitting to  the  Pi-esident  each  day  for  his  examination  and  presum- 
ably—  a  rebuttable  presumption,  of  course — but  presumably,  since  that 
was  the  practice  and  pui'pose  that  Avas  pursued,  that  the  President  did 
see  some  of  those  matei'ials,  if  not  all  of  them,  depending  upon  the 
decree  of  need. 


1537 

This  is  a  short-compass  uvea  in  time — that  is.  tlie  hearings  before  the 
Senate  Committee  on  the  Judiciary  respecting  Mr.  Kleindienst's  con- 
firmation and  the  possible,  the  knowledge  of  the  President  as  to  much 
of  his  testimony,  of  his  own  knowledge  of  the  facts  and  his  having 
been  alerted,  if  he  was  alerted,  by  these  news  summaries,  did  he  pursue 
it  further?  Now,  much  of  this  area  is  the  process  of  drawing  infer- 
ences from  this  material  as  well  as  a  lot  of  other  material  that  you 
received.  For  example,  and  this  does  not  breach  the  rules  of  con- 
fidentiality, if  you  will  recall  from  the  proof,  one  item  of  the  proof— I 
will  confine  myself  to  the  organization  and  appointment  of  the  Special 
White  House  team  to  police  the  Kleindienst  confirmation  proceedings. 
You  will  recall  that,  sir.  All  of  that  wnll  be  part  of  a  ball  of  wax,  so  to 
speak,  Avhich  the  committee  members  will  consider  on  the  issue  of 
knowledge  of  the  President  with  respect  to  a  course  of  events  which 
was  then  public  for  the  whole  country  to  observe. 

Mv.  Seiberlixg.  Will  the  gentleman  yield  ? 

Mr.  Butler.  Yes,  I  yield. 

Mr.  Seiberling.  Well,  is  it  not  correct  that  in  the  past,  we  have  had 
some  indication  that  the  President  writes  notations  on  the  news  sum- 
maries and  tliat  if  this  proved  to  be  the  case  in  connection  with  the-e,  it 
mio-ht  definitely  indicate  that  he  had  seen  the  particular  summary? 

My.  Doar.  That  is  correct. 

Mr.  Jeistner.  Congressman  Seiberling,  that  is  an  observation.  You 
will  notice  in  some  of  these  subsequent  subpenas,  Ave  do  specify  all  notes 
and  whatnot. 

Mr.  Seiberltxg.  Does  this  include  notes  in  this  subpena  ? 

Mr.  DoAR.  Yes,  notes  of  the  conversations. 

Mr.  Seiberltxg.  I  mean  notated  summaries,  with  the  President's 
notations  on  them  ? 

Mv.  Drixax.  Will  the  gentleman  3'ield  on  that  ? 

On  that  pi-ecise  point  on  page  9,  counsel,  you  make  the  observation 
that  from  time  to  time  the  President  makes  written  comments  and  no- 
tations on  these  news  summaries.  The  President's  copies  of  these  news 
summaries  would  be  probative.  Yet  under  B  of  the  actual  subpena, 
I  fail  to  see  that  you  have  specifically  mentioned  that  we  want  the 
President's  copy,  along  with  all  of  his  notations. 

Mr.  Seiberltxg.  That  is  exactly  my  point. 

jNIr.  DoAR.  I  think  that  is  a  very  worthwhile  suggestion  and  would 
ask  the  committee  to  permit  the  subpena,  subparagraph  B,  to  read, 
instead  of  "those  copies,"  "the  President's  copies." 

Mr.  Drixax.  Along  with  his  notations  and  comments  ? 

Mr.  Doar.  Yes  sir. 

Mv.  Drixax.  Thank  you. 

The  Ciiatrmax.  Would  the  gentleman  restate  his  suggestion  ? 

Mr.  Drixax.  Mr.  Doar  has  stated  it  very  well.  I  am  sure.  Mr.  Chair- 
man, that  he  will  put  in  language  which  makes  the  point  that  I  have 
raised.  Thank  you. 

Mr.  Dexxts.  Mr.  Chairman,  I  would  like  to  know  what  language  is 
in  it  before  we  vote,  if  that  is  not  unreasonable. 

The  Citairmax.  Will  the  counsel  read  the  language  that  he  intends 
to  insert  in  there  at  the  suggestion  of  the  gentleman  from  ]Massachu- 
setts,  and  please  identify  where. 


1538 

Mr.  DoAR.  It  is  oil  patje  2  of  the  schedule  attached  to  the  ITT  ^\\h- 
pena.  It  would  read,  the  first  Tvord,  "those.''  would  be  stricken,  and  in 
place  thereof  would  be  inserted  the  followin<r  words:  "The  President's 
copies  and  all  his  notes  and  memoranda  attached  thereto  of,*'  and  then 
it  continues  on.  "daily  news  summaries.'' 

]\[r.  Jr.xNER.  Mr.  Chairman,  may  I  consult  with  ]Mr.  Doar  for  a 
moment  ^ 

Tlie  CiiAiRMAX.  Yes,  ]Mr.  Jenner. 

jNIr.  Dexxis.  ]Mr.  Chairman,  may  I  address  a  question  or  two  to 
counsel  ? 

The  Chairmax.  ]Mr.  McClory. 

'Sir.  ^NIgClory.  It  seems  to  me  we  have  two  different  elements  in- 
volved here.  We  are  either  askino-  for  Presidential  notes  whicli  are 
placed  on  a  news  summary  that  he  received  which  indicates  that  he 
personally  saw  this  and  made  his  own  personal  memorandums  on  it.  or 
we  are  requestino-  this  for  the  purpose  of  indicating  that  there  was 
general  public  information  regarding  events  which  came  to  the  or 
should  Ixave  come  to  the  President's  attention  from  which  you  might 
draw  or  not  draw  inferences.  I  think  we  either  have  to  pursue  one 
course  or  the  other  and  it  seems  to  me  we  are  pursuing  a  different 
course  in  this  suggested  amendment — I  guess  suggested  by  Father 
Drinan  or  Mr.  Seiberling — as  I  understood  counsel's  recommendation 
to  this  committee.  Would  you  comment  on  that  observation  and  pre- 
cisely what  it  is  we  are  trying  to  establish  by  this  request  and  which 
request  we  are  making? 

Mr.  Doar.  Well,  tlie  practice  of  the.  as  has  been  developed.  I  believe, 
in  the  evidentiary  presentation  and  will  be  further  developed  before 
the  liearings  are  concluded,  was  the  practice  of  the  White  House  staff 
to  furnish  to  the  President  each  day  a  summary  of  all  news  articles. 
The  President,  we  know  from  one  or  two  summaries  that  we  have  that 
tlie  President  made  notes  on  his  copy  of  the  summary  and  sent  it  back 
to  Mr.  Haldeman  or  whoever  it  went  to  for  possible  action  or  com- 
ment or  reaction.  It  is  that — it  may  well  be  that  on  one  of  the  news 
summaries,  instead  of  writing  in  the  margin,  the  President  wrote  on  a 
l)uck  slip  and  attached  that  on  top  of  his  copy.  ]\Iy  understanding  of 
Fatlier  Drinan's  suggestion  was  that  we  cover  the  buck  slips  and  notes 
and  memorandums  that  lie  liad. 

jVfr.  Rrooks.  Mr.  Chairman,  would  the  gentleman  yield? 

]Mr.  ]\IcClory.  Yes,  I  yield  to  the  gentleman. 

]Mr.  Brooks.  I  see  no  objection  to  the  amendment.  I  would  accept  the 
amendment  and  I  would  hope  that  we  could  move  on  with  this.  We 
have  a  rather  interesting  item  in  section  5  and  I  would  like  to  get  these 
concluded  if  there  is  no  further  question. 

oNfr.  McClory.  Let  me  ask  one  more  question,  then,  if  I  may. 

As  I  understand  it,  there  are  two  different  theories,  tliough,  on  which 
we  would  be  requesting  this  information.  One  would  be  with  regard  to 
the  take  care  requirement  of  the  President  to  execut/e  faithfully  the 
laws,  and  the  other  would  be  related  to  some  individual  wrongdoing, 
is  that  not  correct?  So  which  way  are  we  moving  in  respect  to  this 
request  ? 

Mr.  Doar.  No:  I  do  not  think  there  are — ^the  purpose  is  tp  just  pro- 
vide additional  evidentiary  material  with  respect  to  the  awareness. 
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knowledge,  of  what  was  g:oing-  on  up  before  the  Senate  Judiciary 
Committee  during  the  Kleindienst  hearing. 

]\lr.  Dennis.  Will  the  gentleman  yiekl? 

Mr.  ]McClory.  I  yiekl,  yes. 

jMr.  Dennis.  Mr.  Doar,  assuming  you  establish  that  the  President 
knew  what  was  going  on  in  the  Senate  Judiciary  Committee,  is  it  your 
judgment  th.at  that  establishes  any  sort  of  criminal  offense  on  the  part 
of  the  President  ? 

]Mr.  Sarbanes.  Mr.  Chairman? 

Tlie  Chairman.  Mr.  Sarbanes. 

]Mr.  Sarbanes.  I  think  that  is  a  question  for  the  members  of  the 
committee  to  answer. 

]Mr.  Dennis.  Well,  I  think.  ]Mr.  Chairman,  with  all  due  submission, 
tliat  we  are  now  arguing  whetlier  this  is  relevant  and  proper  to  our 
purposes  here  for  a  subpena  and  it  seems  that  counsePs  theory  on  that 
is  very  germane  to  that  inquiry.  In  other  words,  where  are  we  going 
if  we  establish  everything  that  is  suggested?  Is  it  an  offense?  If  so, 
what? 

;Mr.  Sarbanes.  Would  the  gentleman  yield  ? 

]\Ir.  Dennis.  I  have  a  question  pending. 

Mr.  McClory.  I  yield  to  the  gentleman,  yes. 

]Mr.  Sarbanes.  The  question  before  the  committee  is  wdiether  there 
is  impeachable  conduct.  I  notice  the  gentleman  used  the  words,  ''crim- 
inal offense'',  and  I,  of  course,  woulcl  not  consider  those  two  things  as 
])eing  coincidental.  The  question  on  impeachable  conduct  very  clearly 
is,  if  you  are  the  President  of  the  United  States  and  an  appointee  of 
yours  to  the  Cabinet  has  gone  before  a  Senate  committee  in  confirma- 
tion hearings  and  not  fully  told  the  truth,  what  is  your  responsibility? 
I  think  in  the  end.  the  members  of  the  committee  will  have  to  judge 
that. 

]Mr.  ]MgCeory.  ]Mr.  Chairman,  as  I  interpret  this,  this  relates  solely 
to  the  question  of  the  President's  take  care  responsibility  under  the 
Constitution  and  I  do  not  think  I  see  any  objection  to  the  amendment. 

Mr.  Dennis.  Mr.  Chairman? 

The  Chairman.  Mr.  Dennis. 

]Mr.  Dennis.  I  thank  the  chairman.  Of  course  the  ultimate  conclusion 
as  to  what  is  impeachable  conduct  lies  with  Mr.  Sarbanes  and  me  and 
the  rest  of  us,  I  grant  you  that.  But  I  do  think  in  assisting  us  in  our 
decision  that  I  am  entitled  to  know  whether  Mr.  Doar  feels  that  this 
would  or  would  not  be  any  kind  of  a  criminal  offense  if  established, 
which  is  the  only  question  I  have  asked  him. 

]\[r.  Seiberling.  Would  the  gentleman  yield  ? 

]\rr.  Dennis.  I  asked  the  question.  I  would  like  the  answer  before  I 
yield  unless  there  is  some  reason  for  not. 

Mr.  Seiberling.  I  woulcl  like  to  comment  on  your  question. 

Mr.  Dennis.  I  do  not  yield  ricfht  now  if  I  have  the  floor. 

The  Chairman.  Will  counsel  kindly  address  himself  to  the  question  ? 

]\Ir.  Seiberling.  I  am  going  to  make  a  point  of  order  that  the  ques- 
tion is  out  of  order.  Mr.  Chairman.  I  would  think  that  under  the  cir- 
cumstances outlinecl  by  Mr.  Sarbanes,  that  was  something  I  might  con- 
sider as  an  impeachable  offense  and  what  Mr.  Doar  thinks  is  irrelevant. 
It  is  what  the  members  of  the  committee  think.  That  is  why  I  make  my 
point  of  order. 
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Mr.  Eakgel.  I  would  like  to  support  the  point  of  order,  Mr.  Chair- 
man. 

The  CiiAiRMAX.  The  g-entleman  has  made  a  point  of  order.  Does  the 
gentleman  insist  on  having  the  question  answered  ? 

jNIr.  Dennis.  Mr.  Chairman,  I  guess  I  would  like  to  be  heard  briefly 
on  the  point  of  order. 

All  I  am  trying  to  do  is  get  the  advice  of  counsel.  I  may  not  follow 
it  and  I  am  not  deciding  what  is  an  impeachable  offense.  I  just  want  to 
know  wliat  this  very  learned  counsel  thinks  on  this  particular  question. 
If  that  is  out  of  order,  that  is  a  surprise  to  me.  But  I  will  take  the  ruling 
of  the  Chair,  of  course,  if  the  gentleman  insists  on  his  so-called  point 
of  order. 

The  Chairman.  Well,  the  Chair  was  inclined  to  permit  the  counsel  to 
answer,  that  he  could  not  respond  properly,  that  is  a  matter  that  is 
properly  for  the  committee  members  to  decide.  However,  since  the 
point  of  order  has  been  raised,  I  think,  that  the  point  of  order  is  sus- 
tained, since  the  counsel  cannot  appropriately  undertake  to  answer  for 
the  members  and  make  their  decision  for  them. 

Mr.  Dennis.  I  accept  that. 

Mr.  "Wiggins.  May  I  make  a  point  of  order,  Mr.  Chairman  ? 

Does  counsel  want  to  have  the  question  read  to  him.  Does  he  have  the 
purport  of  the  question  ? 

The  Chaikman.  No,  counsel  could  respond  if  he  wanted  to,  except 
to  say  he  did  not  believe  that  that  was  an  appropriate  question.  I  think 
that  is  the  only  answer  that  counsel  could  have  made  in  that  instance. 

Mr.  Brooks.  Question. 

IVIr.  Latta.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Latta. 

]\Ir.  Latta.  Mr.  Chairman,  before  casting  my  vote,  I  would  like  to 
explain  my  vote. 

Li  the  past,  I  have  voted  for  these  subpenas  because  I  looked  upon 
them  as  a  normal  request  and  no  more.  I  did  not  look  upon  them  as 
something  that  we  could  force  upon  the  President  of  the  United  States. 

T  also  look  upon  myself  as  somewhat  of  a  court  of  equity.  I  never 
like  to  do  a  useless  act. 

I  feel  the  President  is  within  his  right  of  the  doctrine  of  separation 
of  powers  to  ignore  these  subpenas,  which  he  is  now  doing  to  the 
knoAvledge  of  every  member  of  this  committee.  I  do  not  intend  to  be- 
come a  party  to  creating  any  impeachable  straw  men  in  this  committee 
and  asking  the  President  of  the  United  States  to  knock  them  down 
and  we  will  use  them  as  an  impeachable  offense.  For  that  reason,  Mr. 
Chairman,  I  intend  to  vote  no. 

The  Chairman.  The  question  is ■ 

Mr.  BuiXER.  Mr.  Chairman,  may  I  be  recognized? 

The  Chairman.  Mr.  Butler. 

Mr.  Butler.  Mr.  Chairman,  I  would  like  to  move  to  strike  paragraph 
B  of  page  2  of  the  subpena  on  the  grounds  that  we  have  not  previously 
asked  for  it  and  I  consider  it  an  unreasonable  request  of  the  President 
and  of  doubtful  prohibitive  value. 

The  Chairman.  The  question  is  on  the  motion  of  the  gentleman  to 
strike  section  B.  All  those  in  favor  of  that  motion,  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed. 
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[Chorus  of  "noes."'] 

The  Chairman.  The  noes  appear  to  have  it. 

Mr.  Froehlicii.  liollcall. 

The  Chairman.  A  call  of  the  roll  is  demanded  and  the  clerk  will 
call  the  roll. 

All  those  in  favor  of  striking  part  B  of  that  subpena,  please  say  aye; 
all  those  opposed,  no. 

The  Clerk.  Mr.  Donohue. 

The  Chairman.  No.  By  proxy. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

Mi\  Kastenmeier.  No. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  No. 

The  Clerk.  Mr.  Hungate. 

Mr.  HuNGx\TE.  Aye. 

The  Clerk.  Mr.  Conyers. 

Mr.  CONTERS.  No. 

Tlie  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  No. 

The  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  No. 

The  Clerk.  Mr.  :Mann. 

Mr.  Mann.  No. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  No. 

The  Clerk.  Mr.  Eangel. 

Mr.  Rangel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Cxerk.  Mr.  Thornton. 

Mr.  Thornton.  No. 

The  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  No. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  No. 

The  Clerk.  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  No. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  IMcClory.  Bv  proxv,  aye. 

The  Clerk.  Mr.  McCloVy. 

JMr.  ]\rcCL0Ry.  Ave. 

The  Clerk.  Mr.  Smith. 

]\Ir.  Sahtii.  Ave. 
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The  Clehk.  Ml-.  Sandman. 

Mr.  Saxdmax.  Aye. 

The  Clekk.  Mr.  Kailsback. 

Mr.  Kailsback.  Aye. 

The  Clerk.  ^Mr.  AA'iggins. 

Mr.  Wiooixs.  Aye. 

The  Clekk.  Mr.  Dennis. 

Mr.  Dennis,  Ave. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  No. 

The  Clerk.  Mr.  ]Mayne. 

Mr.  Dennis.  Mr.  Chairman,  I  have  his  subpena  proxy,  and  under  a 
general  iiistrnction  to  support  subpenas,  I  will  vote  him  aye.  [Laugh- 
ter.] 

Tlie  Clerk.  Mr.  Hogaii. 

]Mr.  HoGAN.  Aye. 

]\Ir.  Dennis.  Well,  I  think  I  should  vote  Mr.  ]Mayne"s  proxy  the  way 
he  told  me  to  vote  it.  This  particular  matter  did  not  arise,  but  he  said 
generally  he  was  in  favor  of  subpenas,  so  I  will  vote  him— well,  I  will 
vote  him  no. 

And  I  may  say,  Mr.  Chairman,  that  I  am  probably  violating  what 
he  would  like  to  do  if  he  were  here. 

I  vote  him  aye. 

The  Clerk.  The  clerk  is  confused  on  ]Mr.  ]Mayne"s  vote. 

The  Chairman.  The  gentleman  from  Indiana  voted  the  proxy  of 
Mr.  Mayne  as  no. 

]Mr.  Dennis.  I  vote  Mr.  ]Mayne"s  proxy  as  no. 

The  Clerk.  Mr.  Hogan. 

Mr.  Hogan.  Aye. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

Tlie  Clerk.  Mr.  Cohen. 

]Mr.  Cohen.  Xo. 

Tlie  Clerk.  Mr.  Lott. 

Mr.  Lott.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

Tlie  Clerk.  Mr.  Moorhead. 

]Mr.  IMooRHEAD.  Aye. 

The  Clerk.  ]\Ir.  Maraziti. 

]Slr.  ]\L\RAZiTi.  Aye. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

Tlie  ClIAIRlVLAN.  Xo. 

The  Clerk.  Mr.  Chairman,  15  members  have  voted  aye,  23  members 
hiive  voted  no. 

The  Chairman.  And  the  amendment  is  not  agreed  to. 

There  lieing  no  objection  to  the  adoption  of  the  amendment  offered 
bv  Father  Drinan  to  the  motion  of  the  gentleman  from  Texas,  the 
(piestion  occurs  on  the  motion  as  amended.  All  those  in  favor  of  the 
adontion  of  tlie  motion  as  amended,  please  say  aj'e. 

[Chorus  of  "ayes."] 
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Tlie  Chairman.  All  those  opposed,  no. 
[(/'horiis  of  "noes."-] 

Mr,  Froeiilich.  Rollcall,  Mr.  Chairman. 

The  Chairman.  The  ayes  have  it.  A  call  of  the  roll  is  demanded. 
All  those  in  favor  of  the  motion  as  amended,  please  say  aye;  those 
opposed,  say  no. 

The  Clerk.  Mr.  Donoliue. 

The  ('iiAiRMAN.  Aye  I)y  proxy. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

JNIr.  Kastenmeier.  Aye. 

The  Clerk.  Mr.  Edwards. 

jNIr.  Edwards.  Aye. 

The  Clerk.  Mr.  Hungate. 

^h:  Hungate.  Aye. 

The  Clerk.  Mr.  Conyers. 

;Mr.  Conyers.  Aye. 

The  Clerk.  Mr.  Eilberg. 

Mr.  EiLBERG.  Ave. 

The  Clerk.  Mr!  Waldie. 

]\[r.  Waldie.  Aye. 

The  Clerk.  IMr.  Flowers. 

]Mr.  Fix)WERs.  Aye. 

The  Clerk.  Mr.  "]Mann. 

Hslv.  Mann.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  S;Vrbanes.  Aye. 

The  Clerk.  Mr.  Sei!)erling. 

Mr.  Seiberling.  Aye. 

The  Clerk.  Mr.  Danielson. 

^fr.  Danielson.  Aye. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  Aye. 

The  Clerk.  Mr!  Rangel. 

]\rr.  Rangel.  Aye. 

Tlio  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  Aye. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  Aye. 

The  Clerk.  Ms.  Holtzman. 

]Ms.  Holtzman.  Aye. 

Tlie  Clerk.  Mr.  Owens. 

"Sir.  Owens.  Aye. 

Tlie  Clerk.  Mr.  ]Mezvinsky. 

]\rr.  ^Mezvinsky.  Aye. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  McClory.  No  bv  proxy. 

The  Clerk.  Mr.  McClory. 

Mv.  ]\IcClory.  Ave. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 
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!Mr.  Saxdmax.  Aye. 

T]ie  Clerk.  Mr.  Railsback. 

Mi-.  Kailsback.  Aye. 

The  C'lehk.  Mr.  Wiggins. 

Mr.  Wiggins.  No. 

The  ('lkrk.  Mr.  Dennis. 

Mr.  Dennis.  Aj^  e. 

The  Clerk.  Mr.  Fisli. 

^Nfr.  Fisii.  Aye. 

Tlie  Clerk.  Mr.  INIayne. 

Mr.  Dennis.  Aye  by  proxy. 

The  Clerk.  Mr.  Hogan. 

Mv.  IIogan.  Aje. 

Tlie  Clerk.  ]\fr.  Butler. 

^Ir.  Butler.  A^^e. 

Tlie  Clerk.  Mr.  Cohen. 

jNIr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  LoTT.  No. 

The  Clerk.  Mr.  Froehlich. 

]Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  IMooRHEAD.  Aye. 

The  Clerk.  Mr.  INIaraziti. 

]Mr.  INIaraziti.  Aye. 

The  Clerk.  Mr.  Latta. 

]\Ir.  Latta.  No. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  Aye. 

The  Clerk.  Mr.  Chairman,  34  members  have  voted  aye ;  4  members 
have  voted  no. 

The  Chairman.  The  motion  is  agreed  to.  I  recognize  the  gentleman 
from  Texas. 

]Mr.  Brooks.  Mr.  Chairman,  I  move  that  the  Committee  on  the 
Judiciaiy  authorize  and  direct  the  issuance  and  service  upon 
Richard  M.  Nixon,  President  of  tlie  United  States,  of  a  subpena  to 
be  signed  by  the  chairman,  the  text  of  which  is  at  the  desk  and  copies 
of  which  are  now  before  the  members  of  the  committee.  This  refers 
to  the  milk  price  support  subpena  which  is  available  at  your  desk, 
the  attachment  to  the  su1)pena.  I  would  urge  adoption  of  the  motion. 

ISiv.  McClory.  Would  the  gentleman  yield  ? 

The  Chairman.  INIr.  ISIcClory. 

Mr.  McClory.  Have  these  materials  been  requested  by  a  letter  pre- 
viously to  the  President  ? 

Mr.  DoAR.  All  of  the  materials  listed  in  item  B  attached  to  the 
schedule  have  been  requested.  As  a  matter  of  fact,  we  reduced,  limited 
our  subpena  to  only  some  of  the.  materials  we  requested  by  letter.  The 
daily  diaries  of  the  President  for  the  7  days,  March  19,  1971,  through 
March  25.  1971,  had  not  been  requested  in  that  letter.  But  other  daily 
diaries  had  been  requested  and  refused. 

Mr.  Dennis.  JNIr.  Chairman  ? 

The  Chairincan.  Mr.  Dennis. 
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Mr.  Di:xxis.  I  -would  like  to  inquire,  particularly  as  I  hold  ]Mr. 
]\Iayne"s  proxy,  Avhether  it  is  planned  to  give  early  consideration  to 
Mr.  Mayne's  request  to  obtain  certain  other  records  on  this  particular 
sul)ject,  which  I  think  are  not  called  for  in  this  subpena  but  which  are 
desired  by  him  and  various  members  of  the  committee. 

The  Chairman.  I  would  like  to  advise  the  gentleman  that  I  have 
already  notified  Mr.  Maj'ne  that  the  item  would  be  placed  on  to- 
mori'ow's  agenda  and  the  gentleman  has  tomorrow's  agenda,  I  believe, 
on  his  desk.  It  is  on  the  agenda  for  discussion  tomorrow. 

]Mr.  Dennis.  We  intend  to  ha^c  the  business  session  for  tomorrow 
as  scheduled  on  the  agenda  ? 

The  Chairman.  That  is  correct. 

Mr.  Dennis.  I  thank  the  chairman. 

The  Chairman.  The  question  is  on  the  motion  offered  by  the  gentle- 
man from  Texas.  All  those  in  favor  of  the  motion,  please  say  aye; 
all  those  opposed  ? 

Mr.  Latta.  No. 

Mr.  Froeiilicii.  Rollcall,  Mr.  Chairman. 

The  Chairman,  A  call  of  the  roll  is  demanded  and  the  clerk  will 
call  the  roll.  All  those  in  favor  of  the  motion,  please  say  aye;  all 
opposed,  no. 

The  Clerk.  Mr.  Donohue. 

Tiie  Chairman.  Aye  bv  proxy. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Aye. 

The  Clerk.  ]Mr.  Edwards. 

]SIr.  Edwards.  Aye. 

The  Clerk.  Mr.  Hungate. 

Mr.  Hungate.  Aye. 

The  Clerk.  Mr.  Conyers. 

Mr.  Conyers.  Aye. 

The  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  Aye. 

The  Clerk.  Mr.' Waldie. 

Mr.  Waldie.  Aye. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flo^vers.  Aye. 

The  Clerk.  Mr.  Mann. 

Mr.  Mann.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  Aye. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  Aye. 

Tlie  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  Aye. 

The  Clerk.  ]Mr.  R angel. 

Mr.  Rangel.  Aye. 

Tlie  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  Aye. 

The  Clerk.  Mr.  Drinan. 
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]\[r.  Drixan.  Aye. 

The  Clerk.  Mr.  Thornton. 

[No  response.] 

The  Clerk.  Ms.  Holtzman. 

Ms.  IIoLTZMAN.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  Aye. 

The  Clerk.  Mr.  ^Mczvinsky. 

jSIr.  Mezvinsky.  Aye. 

The  Cl3:rk.  Mr.  Hutchinson. 

Mr.  McClory.  No  by  proxy. 

Tlie  Clerk.  Mr.  McClory. 

]\Ir.  McClory.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  WicKJiNS.  No. 

The  Clerk.  Mr.  Dennis. 

Mr.  Pennis.  Aye. 

The  Clerk.  Mr.  Fish. 

I^Ir.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  Dennis.  Aye  by  proxy. 

The  Clerk.  Mr.  Hogan. 

Mr.  Hogan.  Aye. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  Lott.  No. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

IMr.  Mar.\ziti.  Aye. 

The  Clerk.  Mr.  Latta. 

Mr.  TjAtta.  No. 

The  Clerk.  Mr.  Eodino. 

The  Chairman.  Aye. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  Aye. 

The  Clerk.  Mr.  Thornton  votes  aye. 

Mr.  Chairman,  34  members  have  voted  aye,  4  members  have  voted 

no.  .      .  -  ^ 

The  Chairman.  And  the  motion  is  agreed  to. 
The  gentleman  from  Texas,  Mr.  Brooks. 
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Ml-.  Brooks.  I  move  that  the  Committee  on  the  Judiciarv  author- 
ize and  direct  the  issuance  and  service  upon  Richard  M.  Nixon, 
President  of  the  United  States,  of  a  subpena  to  be  signed  by  the 
cliairman,  tlie  text  of  which  is  at  tlie  desk  and  copies  of  which  are 
now  before  the  nienibeis  of  the  committee. 

This,  oentlemen,  refei's  to  the  domestic  surveillance  subpena  which 
is  before  you  with  its  attachments.  I  ask  a])proval  of  the  motion. 

Mr.  ]N[("Clory.  Would  the  <ientleman  yield  ? 

The  C'HAiKMAX.  ]Mr.  McClory. 

]\rr.  McClouy.  Would  the  counsel  explain  to  us  whether  these  have 
been  requested  by  a  letter  previously?  I  think  one  part  of  it  has  not 
been  ie(|uested.  Would  you  explain  why  we  are  requesting  this  by 
subpena  ? 

Mr.  DoAR.  These  items  have  not  been  requested  by  letter  and  tlie 
reason  was  that  these  arose  in  the  course  of  the  presentation  of  the 
materials  to  the  committee  on  domestic  surveillance  at  a  time  follow- 
ing the  receipt  by  the  committee  of  the  letter  from  President  Nixon 
advising  the  chairman  and  the  committee  that  he  would  not  honor  any 
f  ui-thei-  subpenas. 

The  second  point  is  that  they  relate  to  certain  conA'ersations  between 
the  President  and  Charles  Colson  in  the  sunnner — principally  in  the 
summer  of  1971.  The  information  with  respect  to  Mr.  Colson's  activi- 
ties in  the  sunnner  of  1971,  and  his  discussions — alleged  discussions 
with  the  President — Avith  respect  to  these  matters  inA'olving  the  EIls- 
Ijerg  case  just  came  to  our  attention  last  Fidday  when  Mr.  Colson  inade 
a  statement  in  open  court, 

Mr.  Dexnis.  This  just  relates  to  two  conversations — one,  the  13-min- 
ute  conversation  on  September  15,  and  another  conversation 

Mr.  DoAR.  No,  no :  you  have  the  wrong  subpena,  Mr.  Dennis. 

The  Chairman.  This  is  domestic  surviellance. 

Mr.  Wiggins.  Mr.  Chaii-man? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  Mr.  Chairman.  Counsel,  tliis  series  of  requests  relates 
to  Presidential  conversations  having  to  do  with  the  Daniel  Ellsherg 
case  in  general,  is  that  correct  ? 

]\Ir.  DoAR.  That  is  correct,  in  the  break-in  case. 

Mr.  Wiggins.  The  date  of  the  Fielding  break-in  was  in  enrly  Sep- 
tember 1971. 

]Mr.  DoAR.  September  2. 

Mr.  Wkjgins.  Three  of  the  requests  deal  with  convej-sations  between 
tlie  President  and  Mr.  Colson  prior  to  that  date.  Tlie  balance  deaJs 
with  the  conversation  after  the  break-in,  is  that  true  ? 

Mr.  DoAR.  That  is  correct. 

ISlr.  Wiggins.  With  rsepect  to  the  prior  conversations,  the  first  one 
is  justified  on  the  basis  that  Mr.  Colson  submitted  an  affidavit,  as  I 
understand  it,  in  UnifedSfates  v.  EhrlicTima'n,  to  the  effect  that  he  had 
a  conversation  with  the  President  in  which  the  President  emphasized 
the  gravity  of  the  leaks  and  his  concern  about  Ellsberg,  and  that  is 
the  justification  for  wanting  that  conversation  ? 

Mr.  DoAR.  That,  plus  certain  material  that  was  presented  to  the 
committee  in  executive  session,  including  certain  correspondence  and 
memorandums  tliat  Mr.  Colson  wrote  at  about  that  time  to  Mr. 
Haldeman. 

41-018— 7.1— pt.  ?, 7 
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Mr.  WioGixs.  Well,  as  a  matter  of  fact,  I  had  occasion  to  review 
that  just  last  night,  and  it  is  contended  that  these  subpenas  might  pro- 
duce evidence  of  a  Presidential  instruction  to  do  certain  things  with 
respect  to  Dr.  Fielding.  Is  that  the  thought  that  might  result  from  the 
information  on  this  subpena  ? 

Mr.  DoAR.  No.  I  think  the  question  is  to  examine  to  see  whether  or 
not  there  was  any — that  the  conversations  might  lend  some  light  on 
the  President's  knowledge  or  lack  of  knowledge,  participation  or  lack 
of  participation  in  connection  with  the  assignment  that  Charles  Colson 
was  carrying  out  with  respect  to  the  Ellsherg  case. 

Mr.  Wiggins.  Now,  the  second  item  is  a  convereation  occurring  in 
June  1971.  The  supporting  statement  is  that  Daniel  Ellsberg  was 
indicted  on  this  date.  Is  there  anything  else  you  know  of  that  would 
justify  the  committee  inquiring  into  a  conversation  between  the  Presi- 
dent and  Colson  on  that  elate  ? 

Mr.  DoAR.  Well,  yes.  We  have  certain  matters  that  we  presented 
the  committee  in  executive  session,  and  this  being  the  first  meeting  the 
President  had  with  Charles  Colson  after  a  particular  mem.orandum 
was  presented  to  the  committee  in  executive  session. 

Mr.  Wiggins.  Well,  my  concern  is,  counsel,  is  if  we  have  any  infor- 
mation before  the  committee  in  executive  session  or  otherwise  that  you 
can  comment  upon  that  would  help  me  understand  whether  or  not  the 
subject  of  Dr.  Fielding  or  tlie  Ellsherg  case,  for  that  matter,  was  dis- 
cussed between  the  President  and  Colson  on  the  dates  where  you  sub- 
pena the  information  ? 

Mr.  DoAR.  Well.  I  cannot  be  precise,  but  in  connection  with  the 
statement  by  Mr.  Colson  in  court,  and  also  in  connection  with  our  inter- 
views, Mr.  Colson  has  indicated  that  the  subject  was  discussed.  And 
we  tried  to  be  as  careful  as  possible  with  respect  to  asking  for  ma- 
terials. There  was  a  number  of  conversations. 

In  our  judgment,  these  conversations,  based  upon  the  information 
which  we  had,  are  necessary  for  the  inquiry.  As  I  say,  they  may  show 
knowledge  or  lack  of  knowledge,  participation  or  lack  of  participa- 
tion, but  it  seemed  to  counsel  that  these  particular  conversations,  that 
there  might  have  been  developments  in  the  last  few  days  in  addition, 
both  taking  into  account  statements  that  have  been  made  in  public 
and  further  investigation  by  your  counsel,  that  it  would  be  appropri- 
ate to  ask  for  this  inaterial. 

]Mr.  Wiggins.  Well,  I  have  a  different  view  with  respect  to  items 
4  through  7  than  I  do  1  through  3.  But,  upon  your  representation  that 
the  purpose  of  this  inquiry  is  to  obtain  information  about  tlie  extent 
of  the  President  urging,  I  think  was  the  word  that  Mr.  Colson  used 
in  the  public  statement,  urging  by  the  statement  to  disseminate  deroga- 
toi'v  information  with  respect  to  JEllsberg. 

If  that  is  the  object  and  purpose  of  the  subpena,  then  I  would  have 
no  trouble  in  supporting  items  1  through  3. 

Mr.  DoAR.  You  have  my  assurance. 

Mr.  Wiggins.  All  right.  Thank  you. 

INIr.  Flowers.  Mr.  Chairman? 

Tlie  CiiAiRiMAN.  Mr.  Flowers. 

INIr.  Flowers.  Would  the  staff  recommend,  are  you  in  a  position 
to  say  now  that  avo  call  Mr.  Colson  as  a  witness  before  the  committee? 

Mr.  DoAR.  Well,  I  am  not  in  a  position  to  say  that,  Congressman 
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Flowers,  until  the  committee  adopts  and  decides  the  criteria  for 
calling  of  witnesses.  But,  at  the  appropriate  time  we  will  be  prepared 
to  make  a  recommendation. 

The  Chaikman.  I  would  like  to  advise  the  gentleman  from  Alabama 
that  that  is  a  matter  which  is  on  the  agenda  for  tomorrow  and  Wednes- 
day, and  I  think  it  would  be  appropriate  then,  after  we  have  had  a 
discussion  regarding  this,  to  solicit  recommendations  from  the  staff 
counsel  regarding  this  matter. 

Mr.  Flowers.  Thank  you,  Mr.  Chairman. 

Mr.  Drinan.  Mr.  Chairman  ? 

The  Chairman.  Father  Drinan. 

Mr.  Drinan.  Counsel,  in  B  of  the  actual  subpena,  reference  is  made 
to  the  activities  of  the  White  House  Special  Investigations  Unit.  I 
wonder  whether  we  should  put  in  that  we  would  like  to  have  all 
things  that  are  referred  directly  or  indirectly  to  the  origin  as  well 
as  the  activities  of  this  unit,  since  I  think  that  if  they  construe  this 
narrowly  they  would  say  they  would  give  us  documents  only  after  this 
unit,  in  fact,  established  its  activities. 

I  would  make  a  suggestion,  therefore,  that  in  line  6  of  B  that  we 
would  say  directly  or  indirectly  to  the  origin  and  to  the  activities. 

Mr.  Doar.  I  think.  Father  Drinan,  that  is  a  constructive  suggestion, 
and  I  thank  you  for  it. 

Mr.  McClort.  Mr.  Chairman,  may  I  ask  another  question  ? 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  Have  these  tapes  tliat  are  requested  in  this  subpena, 
are  they  included  in  the  64  tapes  which  the  Special  Prosecutor, 
Jaworski,  has  requested  of  the  White  House  ? 

Mr.  Doar.  The  first  five  tapes  are  not.  No.  6  has  already  been 
furnished  to  Judge  Gesell  in  the  case  of  United  States  v.  Ehrlichman^ 
or  a  transcript  of  that  conversation.  No.  7  has  not. 

Mr.  McClory.  So  that  none  of  these  are  requested  by  the  Special 
Prosecutor,  Jaworski,  in  the  case  that  is  now  pending  in  the  Supreme 
Court? 

Mr.  Doar.  That  is  correct. 

The  Chairman.  The  gentleman  from  Massachusetts  has  made  a 
suggestion.  Is  that  in  the  form  of  an  amendment? 

Mr.  Drinan.  Yes,  Mr.  Chairman. 

The  Chairman.  To  the  subpena  ? 

Mr.  Drinan.  Yes ;  Mr.  Chairman,  simply  to  add  the  words,  as  I  said 
to  counsel,  in  line  6  of  B  of  the  subpena  that  we  would  request  all 
things  which  relate  or  refer  directly  or  indirectly  to  the  origin  and 
to  the  activities  of  the  "White  House  Special  Investigations  Unit, 
"To  the  origin"  are  the  added  words. 

The  Chairman.  The  gentleman  from  Texas. 

Mr.  Brooks.  I  have  no  objection  to  the  amendment.  I  have  no  objec- 
tion to  the  amendment.  It  might  be  a  little  more  difficult  to  comply 
with,  but  I  have  no  objection  to  it,  and  I  would  ask  for  a  vote  on  it. 

The  Chairman.  The  question  is  on  the  motion  of  the  gentleman  from 
Texas.  If  there  is  no  objection  to  the  amendment  offered  by 

Mr.  McClory.  Mr.  Chairman,  reserving  the  right  to  object,  the 
point  that  I  am  thinking  about  is  this:  what  period  would  we  be 
covering  here?  We  would  be  going  vastly  beyond  what  is  presently 
contemplated  by  part  B,  would  we  not  ? 
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Mr.  Drixax.  AVould  the  p:eiit]eman  yield  ? 

Mr.  DoAK.  No ;  we  would  not. 

Mr.  McClory.  You  think  that  it  was  intended  to  cover  that  in  part 
B,  was  it? 

Mr.  DoAR.  Yes. 

Mr.  McClory.  I  withdraw  my  reservation. 

The  Chairman.  There  being  no  objection,  the  amendment  offered 
by  the  oentleman  from  ]\Iassacliusetts,  the  question  is  on  the  motion 
offered  by  the  gentleman  from  Texas.  All  those  in  favor  of  the  motion, 
as  amended,  please  say  aye. 

[Chorus  of  "ayes.'H 

The  Chairman.  All  those  opposed  ? 

[No  response.] 

The  Chairman.  The  ayes  have  it  and  the  motion  is  agreed  to. 

Mr.  Brooks.  ]\Ir.  Chairman  ? 

The  Chairman.  Mr.  Brooks. 

Mr.  Brooks.  I  move  that  the  Conunitteo  on  the  Judiciary  authorize 
and  direct  the  issuance  and  service  upon  Richaixl  M.  Nixon,  President 
of  the  United  States,  of  a  subpenji-  to  be  signed  by  the  chairman,  the 
text  of  which  is  at  tlie  desk,  and  copies  of  which  are  now  before  the 
members  of  the  committee.  This  refers  gentlemen,  ladies,  to  the  amend- 
ment on  IRS,  which  is  to  the  subpena  on  IBS,  which  is  before  you,  and 
the  schedule  is  attached. 

Mr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  Mi-.  McClory. 

Mr.  McClory.  With  respect  to  this  subpena,  have  we  requested 
this  previously  by  letter  ? 

Mr.  DoAR.  Not  by  letter,  but  I  have  had  a  conversation  with  Mr.  St. 
Clair. 

Mr.  ]\f  cClory.  And  he  has  declined  ? 

Mr.  DoAR.  About  these  particular,  particularly  about  the  last  13 
minutes  of  the  tape  on  that  day,  and  he  said,  he  advised  me,  that  he 
was  opposing  surrendering  that  tape  to  the  court. 

Mr.  McClory.  Are  either  of  these  tapes  included  in  the  request  that 
Mr.  Jaworski  has  made  and  is  pending  in  the  Supreme  Court? 

Mr.  DoAR.  Not  pending  in  the  Supreme  Court,  but  there  is  an  order 
outstanding  requiring  the  production  of  item  1. 

Mr.  Jenner.  Mr.  Chairman,  that  is  pending  in  the  court  of  appeals. 

Mr.  LoTT.  Would  the  gentleman  yield  ? 

Mr.  McClory.  I  yield  to  Mr.  Lott. 

Mr.  LoTT.  Are  we  just  talking  about  two  tapes  here  ? 

ISIr.  DoAR.  Two  conversations.  It  is  just.  Congressman  Lott,  Ave 
have  the  tape  of  September  15  that  was  surrendered  or  delivered  vol- 
untarily from  5  :27,  and  then  we  made  a  copy  and  were  able  to — the 
Secret  Service  copied  an  extra  10  minutes  of  the  tape  from  5:15  to 
5  :27.  That  material  on  that  tape  was  pertinent  to  this  inquiry,  and  we 
are  asking  for  the  conversation,  the  full  conversation  between  Mr. 
Haldeman  and  the  President  of  which  we  had  a  part  that  was  per- 
tinent before  you,  and  the  conversation  after,  after  6  o'clock,  which 
Judffe  Sirica  held  was  pertinent. 

The  Chairman.  Might  I  address  counsel  ?  Is  this  not  the  conversa- 
tion counsel  discussed  with  the  court  ? 
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Mr.  Jenner.  Yes,  it  is,  Mr.  Chairman.  And  Mr.  Chairman,  and 
ladies  and  gentlemen  of  the  committee,  as  I  reported,  Jndofe  Sirica 
ruled  tliat  nnder  the  mandate  of  the  court  of  appeals  that  he  was 
limited  as  to  his  disclosui-e  of  the  contents  of  the  last  171/2  minutes,  and 
that,  therefore,  he  could  not,  however  he  mioht  wish  to  do  so,  and 
he  felt  in  the  strict  terms  of  the  mandate  he  could  not  afford  us  an 
opportunity  pursuant  to  your  letter  to  liim  to  listen  to  the  additional 
171/2  minutes. 

But  he  did  say  on  that  day  when  he  made  his  rulino;,  that  of  the 
15  minutes  or  171^  minutes  of  tape,  that  a  substantial  portion  of  that 
tape,  he  havino;  relistened  to  it,  did  relate  to  abuse  of  the  IRS. 

Mr.  HoGAx.  Mr.  Chairman  ? 

The  CiiAiRMAX.  Mr.  PTooan. 

Mr.  HoGAx.  As  counsel  knows,  it  is  a  violation  of  criminal  law  to 
disseminate  confidential  Internal  Revenue  information.  During  our 
evidentiary  presentation,  material  was  furnished  indicating  that  some- 
one at  the  White  House,  apparently  at  the  White  House,  leaked  such 
confidential  information  to  a  newsman,  which  was  cluW  published. 
Does  counsel  contem]ilate  issuing  a  subpena  for  that  newsman  to 
advise  the  source  at  the  White  Plouse  for  the  dissemination  of  that 
confidential  information  so  that  we  could  determine  whether  or  not 
the  President  was  involved  in  that  conspiracy  to  violate  the  criminal 
statute  ? 

Mr.  DoAR.  Xo.  we  have  no  intention.  We  ha^e  not  given  that  matter 
consideration. 

Mr.  HoGAX.  Could  counsel  give  me  his  opinion  why  not?  If  I  am 
right  in  the  statement  that  this  is  a  criminal  offense,  then  conspiracy 
to  violate  that  criminal  offense  on  the  pai't  of  the  President  would  un- 
doubtedly constitute  an  impeachable  offense. 

Mr.  DoAR.  We  just  have  not  considered  it. 

Mr.  HoGAX.  Could  I  respectfully  suggest  that  counsel  consider  that? 

Mr.  DoAR.  Yes.  Certainly. 

Mr.  HoGAX'.  Thank  you,  Mr.  Chairman. 

The  CiiAiRMAX.  Mr.  Froehlich. 

Mr.  Froehlich.  Mr.  Chairman,  inasmuch  as  the  purpose  of  this 
subpena  is  to  obtain  the  information  on  the  schedule,  items  1  and  2, 
and  that  information  we  know,  as  a  matter  of  fact,  is  in  the  possession 
of  both  the  President  of  the  United  States  and  Judge  John  Sirica.  I 
would  like  to  move  that  the  motion  be  amended  that  a  subpena  be 
directed  also  to  Judge  John  Sirica  to  obtain  this  information. 

Tlie  Ctiairmax.  The  question  is 

INIr.  Fish.  Mr.  Chairman,  if  that  motion  is  going  to  be  put,  may  I 
i-espectfully  ask  the  committee  be  given  some  advice  from  counsel  as  to 
the  propriety  of  sucli  an  action? 

Mr.  HuxGATE.  Mr.  Chairman,  are  there  written  copies  of  that 
amendment  at  the  desk? 

The  Chairmax.  Xow,  the  Chair  Avill  advise  that  there  are  no  written 
copies  at  the  desks. 

Mr.  Dexxis.  Mr.  Chairman,  parliamentary  inquiry?  T  would  like  to 
know,  I  would  like  to  know  if  it  is  in  order  for  counsel  to  advise 
Mr.  Fish? 

The  Chairmax.  Will  counsel  render  his  legal  opinion? 
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Mr.  DoAR.  It  is  my  judgment  that  it  would  not  be  proper  to  amend 
the  subpena  to  add  another  official  to  whom  it  is  directed,  without  in 
any  way  expressing  a  judgment  with  respect • 

Mr.  Froeiilich.  Mr.  Chairman,  I  am  not  trying  to  amend  the  motion 
to  direct  an  identical  subpena  to  Judge  John  Sirica. 

The  Chairmx\n.  Well,  that  is  not  the  question  before  the  committee. 
The  question  before  the  committee  is  on  this  f)articular  motion,  on  the 
particular  subpena. 

Mr.  Froeiilich.  Mr.  Chairman  ?  Mr.  Chairman,  will  the  chairman 
recognize  me  to  make  that  motion  following  the  vote  on  the  subpena  ? 
If  so,  I  will  withdraw  my  amendment. 

The  Chairman.  Well,  the  Chair  will  defer  consideration  of  that 
request. 

Mr.  Froehlich.  Then,  Mr.  Chairman,  I  suggest  that  you  rule  the 
motion  out  of  order. 

The  Chairman.  The  motion  will  be  ruled  out  of  order. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Thank  you.  Mr.  Doar,  I  noticed  in  the  earlier 
subpena  regarding  domestic  surveillance  that  we  included  documents, 
we  included  in  our  request  documents  in  the  files  of  various  White 
House  staff  members  who  might  have  information  respecting  the 
conversations  of  the  general  manner  that  we  were  looking  into,  and 
I  want  to  ask  you  why  with  respect  to  the  IRS  matter,  no  such  request 
had  been  made  for  notes,  memorandums,  and  the  like  in  the  files  of 
Mr.  Haldeman,  Mr.  Dean,  respecting  various  matters  that  we  have 
considered  in  executive  session  relating  to  the  IRS's  possible  abuse 
of  IRS? 

Mr.  DoAR.  Well,  in  connection  with  the  materials,  the  subpena 
includes  the  notes  of  Mr.  Haldeman  or  anyone  else  at  the  White  House 
that  would  have  notes  with  respect  to  this  convei-sation.  We  are  seeking 
the  conversation  and  all  notes  relating  to  it,  not  other  materials,  not 
other  memorandums  in  the  files. 

Ms.  Holtzman.  Well,  do  you  intend  to  recommend  to  this  committee 
that  we  seek  a  subpena  for  notes  and  memoranda  in  the  files  of  "Wliite 
House  staff  personnel  relating  first  to  these  conversations,  but  as  well 
as  to  other  IRS  matters  that  came  to  the  attention  of  the  committee 
during  executive  session  ? 

Mr.  Doar.  Well,  we  have  not  considered  that.  We  would  consider  it. 

Mr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  Mr.  ^McClory. 

Mr.  McClort.  Respecting  the  motion  of  our  colleague  from  Wis- 
consin, I  would  hope  that  you  would  reconsider,  Mr.  Chairman,  or 
make  it  in  order  for  him  to  offer  his  motion  at  the  meeting  after  we 
recess.  I  personally  would  want  to  oppose  the  issuance  of  such  a 
subpena,  but  I  do  not  like  to  have  the  gentleman  foreclosed  on  a  point 
of  order.  And  I  would  hope,  Mr.  Chairman,  that  you  will  consider 
favorably  giving  the  gentleman  the  opportunity  to  offer  his  motion. 

The  Chairman.  The  Chair  has  stated  already  that  he  deferred 
consideration  to  a  later  time,  and  ruled  out  of  order  the  motion  just 
because  it  was  not  germane  to  the  point  that  was  before  us.  But,  the 
gentleman  has  that  right  later  on. 

Mr.  Waldie.  Mr.  Chairman? 
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The  Chairman.  Mr.  Waldie. 

Mr.  Waldie.  Mr.  Doar,  in  the  memorandum  setting  forth  the  facts 
and  basis  underlying  the  summons,  there  is  a  statement  that  the  sup- 
porting affidavit  of  the  Special  Prosecutor,  dated  May  28,  1974,  sub- 
stantiates allegations  that  in  September  1972,  the  White  House 
presented  lists  of  enemies  to  the  lES,  and  that  in  August  and  Septem- 
ber the  "Wliite  House  unlawfully  attempted  to  have  the  lES  investi- 
gate Larry  O'Brien.  I  do  not  recall  a  copy  of  that  affidavit.  Do  we 
have  a  copy  of  that  in  our  evidence  ? 

Mr.  Doar.  I  believe  it  is  there.  If  it  is  not,  we  will  furnish  it  to  you. 

Mr.  Waldie.  I  would  appreciate  that. 

Now,  a  further  question.  In  getting  behind  that  affidavit  from  the 
Special  Prosecutor,  is  there  any  possibility  of  our  committee  obtaining 
the  evidence  upon  which  the  Special  Prosecutor  presented  his  affidavit 
to  the  court  ? 

Mr.  Doar,  Mr.  Jenner  and  I  are  having  discussions  with  the  Special 
Prosecutor's  Office  about  that  subject. 

Mr.  Waldie.  Thank  you. 

The  Chatrman-.  The  question  is  on  the  motion  offered  by  the  gentle- 
man from  Texas,  Mr.  Brooks.  All  those  in  favor  of  the  motion  please 
say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[No  response.] 

The  Chairman.  The  ayes  have  it  and  the  motion  is  agreed  to. 

Mr.  HoGAN.  Mr.  Chairman  ? 

Mr.  Froehlich.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Froehlich. 

Mr.  Froehlich.  Mr.  Chairman,  I  have  a  subpena  at  the  desk.  I 
would  like  the  staff  to  read  it.  I  have  a  subpena  at  the  desk  that  I 
would  like  the  staff  to  read,  Mr.  Chairman. 

The  Chairman.  The  Chair  would  like  to  state  that  we  have  a  quorum 
call  on,  and  we  are  going  to  recess  until  2  o'clock  this  afternoon. 

["Whereupon  at  12 :10  p.m.,  the  committee  was  recessed  to  reconvene 
at  2  p.m.  this  same  day.] 

afternoon  session 

The  Chairman.  The  committee  will  come  to  order.  I  recognize  the 
gentleman  from  Wisconsin,  Mr.  Froehlich. 

]Mr.  Froehlich.  Mr.  Chairman,  I  move  that  the  Committee  on  the 
Judiciary  authorize  and  direct  the  issuance  and  service  upon  John  J. 
Sirica,  judge  of  the  U.S.  District  Court  for  the  District  pf  Columbia, 
a  subpena  to  be  signed  by  the  chairman,  the  text  of  which  is  at  the  desk. 

The  Chairman.  The  clerk  will  read  the  motion. 

Tlie  Clerk.  Would  you  like  me  to  read  the  subpena  or  the  attach- 
ment, the  schedule  ? 

The  Chairman.  Read  the  subpena. 

The  Clerk  [reading] : 

By  authority  of  the  House  of  Representatives  of  the  Congress  of  the  United 
States  of  America,  to  Benjamin  Marshall — 

Mr.  Brooks.  Mr.  Chairman,  I  ask  that  the  motion  be  considered  as 
having  been  read.  I  think  that  most  of  the  members  are  familiar  with 
the  substance  of  it. 
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Tho  CiiAiRMAX.  Without  o])ject  ion,  it  is  so  ordered. 

Mr.  Froeiilicii.  INIr.  Chairman? 

The  Chairman.  Mr.  Froehlich. 

Mr,  Froeiilicii.  Mr.  Chairman.  Mr.  Jenner,  would  you  say  that  the 
conversation  on  September  15,  1972,  between  the  President,  H.  E. 
Haklcman,  and  Jolin  Dean  between  G  and  6  :13  p.m.,  and  the  conversa- 
tion on  September  15  between  the  President  and  H.  R.  Ilaldeman  be- 
tween 4 :4o  and  5  :27  is  necessary  and  relevant  to  this  inquiry  ? 

Mr.  -Tenner.  Yes. 

Mr.  Froeiilicii.  INIr.  Doar,  do  you  agree  with  that  ? 

Mr.  DoAR.  Yes,  I  do. 

Mr.  Froehlich.  Mr.  Jenner,  in  view  of  the  interpretations  that  you 
ha^•e  cfiven  as  to  the  broad  power  of  impeachment  under  the  Constitu- 
tion, and  the  sole  power  of  impeachment,  do  you  feel  under  that  power 
we  have  the  power  to  subpena  the  e^•idence  we  need  from  wherever 
it  is? 

Mr.  Jenner.  Congressman  Froehlich,  I  have  pven  this  matter  con- 
siderable consideration.  As  far  as  raAv  constitutional  power  is  con- 
cerned, the  answer  is  very  likely  yes.  However,  in  doing  that,  there  is 
the  problem  of  submitting  to  the  courts  or  delegating  to  the  courts, 
some  of  the  power  of  the  House  of  RepresentatiA^es  granted  exclusively 
to  it  by  the  Constitution  of  the  United  States. 

Now,  if  that  sounds  inconsistent  with  my  yes,  I  have  an  explanation. 
It  is  the  House  has  the  raw  power  to  issue  the  subpena.  However,  if 
the  subpena  amounts  to  a  delegation  of  power  or  submission  to  the 
court  of  a  part  of  the  power  of  tlie  House,  then  that  subpena  is  at 
least  subject  to  cliallenge. 

Mr.  Froehlich.  Well.  Mr.  Jenner,  would  you  say  the  issuance  of  a 
subpena  to  the  President  is  sharing  our  constitutional  power  with  the 
Pi'esident? 

Mr.  Jenner.  No;  because  the  Constitution  itself  provides  the  only 
bridge  from  one  independent  and  coordinate  l)ranch  to  another:  in  this 
instance,  from  the  legislative  branch  to  the  executive  branch,  par- 
ticularly the  President,  so  that  the  House  is  fully  exercising  its  grant 
of  power  under  the  Constitution  insofai-  as  its  subpena  to  the  President 
is  concerned. 

Mr.  Froehlictl  Mr.  Chairman  ? 

Mr.  Jenner.  Not  challengeable  in  a  court. 

Mr.  Froehlich.  Mr.  Oiaii-man.  in  view  of  the  fact  tliat  rounsel  Ims 
indicnted  that  we  do  have  t1ie  constitutional  ]>ower;  in  view  of  tlie 
fact  that  this  is  the  best  evidence  available:  in  view  of  the  fact  that 
this  information  has  already  been  indicated  as  necessary  and  relevant ; 
in  view  of  the  fact  that  we  have  subpenaed  this  infoi-mation  from  the 
Pi-esident,  it  is  available  from  someone  else.  I  think  it  is  incumbent 
upon  this  committee  to  proceed  to  get  the  best  evidence  available. 

Mr.  Railsback.  Mr.  Froehlich  ?  ^ 

Mr.  Froehlich.  Yes. 

Mr.  Railsback.  After  vou  are  through,  would  you  yield  ? 

Mr.  Froeiilicii.  T  yield. 

Ml'.  Ratlsback.  Mr.  Jenner.  you  are  not  suggesting,  are  you,  tliat  bv 
a  more  subnena  of  records  in  the  hands  of  the  court  we  are  submitting 
to  the  court's  jurisdiction  in  any  way  ? 
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Mr,  Jenner.  I  am  not  suggesting  that,  Congressman  Hailsback. 
What  I  am  suggesting  is  that  if  the  response,  if  the  response  to  the 
subpena  is  negative,  that  there  is  a  refusal  or  a  faikire  then  the  only 
thing  you  can  do  is  submit  to  the  court  with  respect  to  enforcement  of 
the  subpena. 

Mr.  Froehlicii.  Mr.  Jenner,  are  you  saying  the  negative  response 
from  the  President  requires  us  to  submit  to  the  courts  for  those  sub- 
pena s  ? 

Mr.  Jexner.  No,  I  am  not. 

Mr.  Froehlicii.  Then  why  does  it  require  us  to  submit  to  the  courts 
for  a  subpena  against  Sirica  ? 

Mr.  Jenner.  Because  a  subpena  issued  to  a  member  of  a  third 
independent  branch  of  the  Government  as  to  which  there  is  no  bridge 
provided  under  the  Constitution. 

Mr.  HoGAN.  Would  the  gentleman  yield  ? 

Mr.  Froehlich.  I  yield. 

Mr.  HoGAN.  Is  counsel  saying  that  the  House  of  Representatives 
itself  does  not  have  any  subpena  power  independent  of  the  Judiciary? 

Mr.  Jenner.  No,  I  am  not,  because  I  feel  you  do,  and  you  issue 
subpenas  all  of  the  time. 

Mr.  Hog  AN.  And  we  also  have  the  power  to  enforce  those  subpenas 
without  recourse  to  the  judicial  branch. 

Mr.  Jenner.  I  have  considerable  doubt,  Congressman  Hogan,  that 
tlie  House  has  the  power  to  hold  any  judge  in  contempt  of  court  for 
failure  to  respond  to  a  subpena. 

Mr.  HoGAN.  Are  you  saying  that  the  Sergeant  of  Anns 

Mr.  Jenner.  The  Congress  has 

Mr.  HoGAN.  Are  you  saying  that  tlie  Sergeant  of  Arms  of  the  House 
of  Representatives  does  not  have  the  power  to  enforce  the  subpenas 
of  the  Congress  ? 

Mr.  Jenner.  No,  I  am  not. 

]Mr.  Brooks.  Would  the  gentleman  yield?  Mr.  Hogan  ? 

Mr.  Froehlicii.  I  yield  to  the  gentleman  from  New  York. 

Mr.  ]Maraziti.  Thank  you. 

The  Chairjvian.  ]Mr.  Froelich  has  the  floor. 

Mr.  ]Maraziti.  As  has  been  said  here  on  numerous  occasions,  accord- 
ing to  the  Constitution,  the  House  has  the  power  of  impeachment.  I  do 
not  think  we  have  a  right  to  anticipate  in  the  first  place,  Mr.  Jenner, 
that  the  response  will  be  negative.  It  maj^  not  be  negative  and,  tliere- 
fore,  on  that  basis  alone,  the  subpena  should  issue  for  the  material  in 
the  hands  of  anyone,  and  in  this  ])articular  case,  it  appears  to  be  in  the 
hands  of  the  judge.  And  if  he  has  it,  we  ought  to  have  it.  We  should 
anticipate  a  positive  response. 

To  think  there  is  no  limitation  on  tlie  part  of  issuing  subpenas  to  the 
Executive,  then  why  should  there  be  a  limitation  on  the  part  of  the 
issuing  of  subpenas  to  the  other  branch  of  the  Government?  And  I 
feel  that  if  we  really  want  the  information,  we  ought  to  issue  the  sub- 
pena and  anticipate  a  positive  response.  And  if  the  response  is  nega- 
tive, we  will  take  it  from  there, 

Mr,  Jenner,  May  I  respond,  Mr.  Maraziti  ? 

Mr.  ]Maraziti.  Yes. 

Mr.  Jenner.  Thank  you.  The  anticipative  response  is  this:  that 
on  the  day  that  Judge  Sirica  ruled  with  regard  to  that  17  or  16U  min- 
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utes,  lie  stated  in  open  court  that  because  of  the  limited  character  of  the 
mandate  issued  to  him  by  the  court  of  appeals,  by  which  he  was  bound, 
that  he  did  not  have  the  power  under  that  mandate  to  permit  repre- 
sentatives of  this  committee  to  listen  to  that  section  of  the  tape. 

Mr.  Froeiilich.  Mr.  Jenner,  that  is  the  reason  for  the  subpena,  be- 
cause we  derive  our  power  from  tlie  Constitution,  and  that  supersedes 
that  order  from  the  court,  that  circuit  court  order.  That  gives  the  judge 
the  opportunity  to  issue  this  information  to  us  under  our  subpena, 
under  our  power  under  the  Constitution  in  an  impeachment  inquiry. 

Mr.  Jenner.  I  must  respectfully  say,  Mr.  Chairman,  that  the  sub- 
pena of  the  House  of  Representatives  cannot  supersede  a  mandate  of 
the  Court  of  Appeals  of  the  District  of  Columbia. 

Mr.  JMaraziti.  I  submit,  Mr.  Jenner 

IMr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  My.  Brooks. 

Mr.  Froehlich.  I  yield  to  the  gentleman  from  New  Jersey. 

]Mr.  Maraziti.  I  have  the  floor,  I  believe,  ]Mr.  Chairman. 

The  Chairman.  No,  the  time  of  the  gentleman  has  espired. 

Mr.  Brooks.  Mr.  Chairman,  am  I  recognized  ? 

The  Chairman.  Mr.  Brooks. 

Mr.  Brooks.  At  this  point  I  would  like  to  say  I  hope  to  offer  a  motion 
to  table  this  motion  very  shortly.  I  would  not  want  to  offer  it  now  to 
preclude  the  comments  of  any  of  the  members,  and  I  would  say  that 
certainly  that  this  Judiciary  Committee  has  the  full  authority  to 
subpena  any  information  that  Judge  Sirica  or  any  court  in  this  country 
has.  And  it  is  my  judgment  that  if  they  do  not,  they  possibly  could  be 
impeached  themselves. 

This  Congress  has  impeached  judges  before,  and  it  can  do  it  again. 
There  is  no  question  legally  about  our  full  authority  to  subpena  infor- 
mation from  any  court  in  this  land  or  from  any  judge  in  this  land.  And 
if  necessary,  they  can  read  the  record  where  the  other  judges  have 
been  impeached  for  various  activities  by  this  very  body,  the  Congress 
of  the  United  States. 

Now,  I  want  to  say  that  when  I  offer  my  motion  to  table  this  motion, 
I  say  there  is  no  question  of  our  authority  to  ask  for  and  issue  subpenas 
to  receive  and  get  this  information  that  is  the  subject  of  the  documents 
and  is  subject  to  the  subpena,  and  if  we  were  not,  we  could  sue  the  court 
of  appeals  or  from  wherever  he  thinks  he  gets  his  authority.  There  is 
always  some  question  about  where. 
_  Well,  I  will  not  go  into  that.  But,  at  this  time  I  think  it  is  not  de- 
sirable as  a  policy  decision  for  this  committee  to  get  into  a  controversy 
over  a  subpena  that  we  might  get  into  with  the  judge.  I  do  not  think 
it  is  necessary  at  this  time,  and  I  would  use  that  as  a  basis  for  support- 
ing a  motion  to  table. 

]Mr.  Seiberlino.  Will  the  gentleman  yield  ? 

Mr.  Brooks.  I  yield  to  my  distinguished  friend,  Mr.  Seiberling. 

INfr.  Seiberling.  Thank  you.  I  want  to  say  I  completely  agree  with 
what  the  gentleman  from  Texas  has  said.  Tliis  is  obviously  an  effort  to 
embroil  this  committee  with  the  judicial  branch  of  the  Government, 
and  it  is  a  frivolous  effort,  because  if  the  President  responds  to  the 
subpena  which  we  haA-e  already  approved,  then  it  will  be  totally 
unnecessary.  And  I  would  not  rule  out  the  possibility  that  if  the  judge 
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had  the  sole  possession  of  this  information  that  this  committee  needed, 
that  we  should  go  ahead  and  subpena  it. 

But,  to  send  out  a  blunderbust  kind  of  broadside  here  to  subpena,  to 
subpena  material  that  is  in  the  hands  of  the  President,  who  is  the 
originator  of  the  files,  is  just  a  frivolous  action  and  an  effort  to  politi- 
cally embarrass  the  judge  and  this  committee. 

Mr.  McClory.  Will  the  gentleman  yield  ? 

Mr.  Brooks,  I  yield  to  Ms.  Holtzman  if  I  have  any  more  time. 

Ms.  HoLTZMAX.  Thank  you.  I  want  to  srj  that  I  also  agree  with  the 
gentleman  from  Texas,  but  I  would  like  to  add  one  other  point,  and 
that  is  if  the  gentleman  from  Wisconsin  anticipates  that  the  court  will 
comply  with  the  subpena,  then  let  us  just  take  that  scenario,  to  use  a 
very  well  chosen  word,  down  the  line. 

There  is  no  reason  to  believe  that  the  President  would  stand  for  al- 
lowing the  court  to  turn  this  material  over  to  us.  He  has  already  op- 
posed the  effort  of  Judge  Sirica  to  turn  this  tape  over  to  the  grand 
jury,  which  means  that  the  question  of  executive  privilege,  if  we  go 
down  this  road,  is  going  to  be  litigated  in  the  courts. 

And  I  think  this  committee  has  taken  the  position  very  firmly  that 
the  question  of  executive  privilege  in  our  right  to  obtain  material  from 
the  President  is  not  something  that  we  are  going  to  submit  to  the  courts 
for  determination. 

And  so  I  think  that  it  is  going  to  be — I  think  it  is  a  serious  error 
and  I  think  it  is  contrary  to  the  early  position  this  committee  very 
forcefully  took  about  not  submitting  to  the  court's  jurisdiction. 

Mr.  Brooks.  I  yield  to  the  gentleman  from  Maine,  and  then  to  my 
friend  the  Governor. 

Mr.  Cohen.  I  thank  the  gentleman  for  yielding.  I  would  like  to 
add,  or  perhaps  ask  another  question.  It  seems  to  me  that  the  debate  so 
far  has  confined  it  to  two  alternatives.  One,  the  court  would  simply 
turn  down  the  subpena,  and  the  other  was  as  the  gentlelady  from  New 
York  indicated,  that  he  may  comply  with  it. 

But,  I  am  sure  there  could  be  a  third  alternative,  Mr.  Jenner,  or 
Mr.  Doar.  The  court  might  very  well  obtain  counsel  and  file  a  motion 
to  quash,  could  it  not,  in  which  case,  there  would  be  litigation,  and  as 
the  reasons  so  well  articulated  by  my  friend,  Mr.  Kailsback  from  Illi- 
nois, sought  to  go  before  the  court  for  a  judgment  based  upon  the  scope 
of  our  powers,  that  of  impeachment,  and  he  indicated  that  any  decision 
based  upon  enforceability  of  our  subpenas  would  necessarily  involve 
a  decision  or  a  determination  of  what  is  an  impeachable  offense  and 
all  of  the  other  attendant  problems  with  it. 

So,  it  seems  to  me  once  we  do  walk  down  this  road,  we  do  invite  a 
judicial  determination  of  our  powers.  And  frankly,  within  the  time 
frame  that  we  have  been  dealing,  I  do  not  think  we  have  enough  time, 
and  ought  to  get  involved  in  that  kind  of  litigation. 

The  Chairman.  The  time  of  the  gentleman  from  Texas  has  expired. 

Mr.  Dennis.  Mr.  Chairman? 

The  Chairman.  Mr.  McClory. 

INIr.  McClory.  May  I  just  inquire  of  counsel,  in  addition  to  these 
other  questions  that  have  been  raised,  would  it  not  be  true  too  that  the 
President  could  invoke  the  jurisdiction  of  the  Court  of  Appeals  with 
regard  to  this  simply  because  of  his  interest,  and  that  would  put  us  into 
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the  court  in  litigation  with  the  President,  which  is  something  we  have 
endeavored  to  avoid  ? 

Would  counsel  respond  to  that  ? 

]Mr.  Jenner.  Tliat  is  true,  Congressman  McClory. 

Mr.  Dennis.  Mr.  Chairman? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  ISIr.  Chairman,  it  seems  once  again  to  me  that  we 
are  perliaps  letting  our  timidity  get  the  best  of  us.  It  seems  to  me 
tliat  what  we  are  going  to  do  now  is,  we  are  going  to  go  through  the 
futile  attempt  of  trying  to  subpena  some  documents  so  where  the  per- 
son being  subpenaed  has  already  indicated  very  clearly  that  he  is  not 
going  to  comply  with  our  subpena.  Then  we  are  going  to  be  asked  once 
again  to  infer  a  negative.  "We  are  going  to  be  asked  to  develop  a  neg- 
ative inference  about  the  materials  subpenaed.  a  negative  inference 
against  the  President,  whereas  we  do  have  an  opportunity  to  at  least 
make  an  effort  to  get  materials,  and  once  again  we  are  going  to  have 
a  chance  to  make  an  effort  to  get  materials  that  may  very  well  be  turned 
over  to  us. 

And  I  just  think  you  can  talk  about  copouts,  about  going  the  route 
to  court.  My  feeling  is  we  do  not  submit,  we  obviously  do  not  submit 
necessarily  to  the  jurisdiction  of  the  court  by  subpenaing  some  ma- 
terials that  are  in  the  hands  of  the  court. 

And  I  also  feel  that  the  gentleman  that  attributed  some  bad  motives 
to  the  sponsor  of  the  amendment  is  once  again  making  a  mistake,  as- 
suming things  that  he  does  not  know  at  all.  And  I  wish  that  we  would 
at  least,  if  we  are  against  it  because  it  is  premature,  that  is  one  thing 
that  I  can  understand  and  agree  with  many  of  the  remarks  of  the  gen- 
tleman from  Texas,  but  in  other  words,  it  may  be  premature,  or  some 
people  may  feel  that,  but  I  hope  that  we  do  not  rule  out,  if  the  Presi- 
dent refuses  to  comply  once  again.  I  hope  that  we  do  not  just  sum- 
marily rule  out  the  consideration  of  doing  exactly  what  the  gentleman 
is  suggesting  what  we  do  today. 

Mr.  Brooks.  Would  the  gentleman  yield  ? 

INIr.  Railsback.  I  will  be  glad  to  yield  to  the  gentleman  from 
Alabama. 

Mr.  Flowers.  I  would  agree  with  what  my  friend  from  Illinois  says, 
and  I  fear  that  we  are  invoking  a  double  standard  here.  I  feel  the 
argument  could  fairly  forcibly  be  made  that  a  Federal  judge  is  no 
better  than  the  President  of  the  TTnited  States,  and  I  do  not  know  what 
we  are  setting  ourselves  up  for  if  3'ou  take  this  thing  to  its  logical 
extension. 

If  the  material  is  relevant  and  necessary,  as  counsel  has  said,  then 
I  think  we  have  got  an  obligation  to  pursue  every  possible  avenue  of 
obtaining  that  material.  And  failing  to  do  that,  I  for  one  do  not  see 
how  anv  adverse  inference  could  be  made  against  the  President  on  this 
particular  matter. 

Mr.  Railsback.  I  yield  to  the  gentleman  from  New  York. 

Mr.  RanCtEL.  I  share  in  the  mover  of  this  subpena's  concern  that  this 
committee  should  be  sfPtting  information  from  wherever  it  is.  The  only 
reason  at  this  time  that  I  am  prepared  to  sup]iort  the  motion  to  table 
is  because  I  believe — like  Mr.  Flowers  does— that  the  President  and 
the  court  should  be  viewed  in  the  same  lio-ht.  And  since  the  letter  had 
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been  extended  to  the  President  to  give  us  this  material  voluntarily,  I 
might  suggest,  and  would  strongly  support,  a  similar  letter  be  sent  to 
the  court  advising  them  that  we  want  all  materials  that  they  may  have. 

Mr.  Froehlich.  Does  the  gentleman  yield  on  that  point? 

Mr.  Rangel.  I  have  not  got  the  time.  A  letter  on  all  of  the  materials 
that  they  have  that  might  shed  some  light  on  our  inquiry,  and  if  they 
respond  in  the  negative,  or  fail  to  respond  at  all,  then  I  would  certainly 
be  prone  to  support  a  subpena  for  such  information. 

Mr.  Brooks.  Mr.  Chairman  l 

Mr.  Froehlich.  Would  the  gentleman  yield  ? 

Tlie  Chairman.  The  gentleman  from  Illinois  still  has  the  time. 

Mr.  Railsback.  I  woukl  like  to  yield  to  the  gentleman  from  Indiana. 

Mr.  Dennis.  Thank  you,  Mr.  Railsback. 

I  simply  wanted  to  observe  that  I  concur  with  the  legal  conclusions 
of  my  distinguished  friend  from  Texas.  And  it  seems  to  me  if  we  are 
sincere  and  serious  about  getting  information,  we  ought  to  send  our 
subpenas  wherever  we  have  the  legal  power  to  send  them.  And  when 
we  are  sending  them  to  the  President,  and  we  know  pretty  well  that 
he  is  not  going  to  lienor  them  because  of  past  performance,  and  we 
have  a  judge  that  we  do  have  a  right  to  subpena,  and  we  have  no  right 
to  assume  that  he  will  not  honor  them,  that  we  have  got  the  positive 
duty  to  try  to  subpena  him  and  see  if  we  cannot  actually  get  the  in- 
formation. And  those  who  really  want  information  who  really  want  to 
have  an  effective  subpena,  can  hardly  justify  a  motion  to  table  on  this 
motion  of  the  gentleman  from  Texas. 

The  Chairman.  The  time  of  the  gentleman  from  Illinois  has  ex- 
pired. 

Mr.  HoGAN.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Danielson. 

Mr.  Danielson.  Thank  you,  Mr.  Chairman.  I  agree  with  the  posi- 
tion of  the  gentleman  from  Texas,  Mr.  Brooks. 

I  want  to  point  out,  however,  that  the  judiciary,  and  I  mean  the 
courts  by  that,  just  as  this  Judiciary  Committee  is  going  through  some 
^■ery  complex  and  difficult  constitutional  exercises  at  the  present.  I 
think  a  decent  respect  for  those  problems  and  the  fact  that  they  are 
apparently  doing  what  they  can  to  work  them  out,  requires  us  to  ex- 
ercise a  certain  amount  of  restraint,  to  exercise  or  to  grant  some  comity 
in  this  matter,  and  to  defer  any  action  at  least  for  the  time  being  with 
respect  to  issuing  any  subpenas. 

I  recognize  that  our  subpena  can  be  enforced  against  the  courts,  and 
the  judges  by  means  of  impeachment.  But,  I  also  submit,  who  wants  to 
do  that  at  this  particular  time  ? 

Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  Danielson.  To  do  so  would  distract  us,  would  deter  us,  would 
take  us  aAvay  from  our  primary  responsibility.  And  I  strongly  urge 
that  we  do  not  follow  this  motion  at  the  present  time. 

I  am  certainly  going  to  support  Mr.  Brooks'  motion  to  table,  if  and 
when  that  should  come  up.  And  I  think  our  best  judgment  at  this 
time,  in  this  situation,  is  to  follow  the  course  that  we  have  been  pursu- 
ing, following  the  advice  of  our  counsel  and  our  own  good  judgment, 
and  to  stay  away  at  the  present  time  from  such  a  drastic  step  as  sub- 
penaing  the  courts. 
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And  I  yield  to  the  gentleman  from  Ohio. 

Mr.  SiciBERLiNG.  I  would  just  like  to  clarify,  since  apparently  my 
position  was  somewhat  misunderstood  from  the  gentleman  from  Il- 
linois, Mr.  Railsback.  I  do  not  for  the  minute  take  the  position  that  we 
could  not  subpena  material  in  the  hands  of  a  judge  or  any  other  per- 
son in  tlie  Government. 

But,  when  the  President  has  the  material,  and  we  have  already  filed 
a  subpena,  and  we  have  not  even  received  his  response,  it  seems  to  me 
that  this  move  is  a  bit  transparent,  and  that  is  why  I  feel  that  it  would 
embroil  us. 

Perhaps  I  should  not  say  that  it  was  done  for  the  purpose  of  em- 
broiling us,  but  it  would  embroil  us  unnecessarily  with  the  courts,  not 
with  Judge  Sirica,  but  the  court  of  appeals. 

Mr.  HuNGATE.  Will  the  gentlem.an  yield  to  me  ? 

Mr.  Danielson.  I  yield  to  the  gentleman. 

The  Chairman.  Mr.  Danielson  has  the  time. 

Mr.  Danielson.  I  yield  to  Mr.  Hungate. 

Mr.  Hungate.  I  thank  the  gentleman  for  yielding,  and  I  ask  unani- 
mous consent  to  send  my  views  to  all  members  of  the  committee  by 
mail,  and  I  yield  to  the  gentleman  from  Texas,  Mr.  Brooks. 

Mr.  Brooks.  I  would  like  to  renew  my  motion. 

Mr.  HoGAN.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Hogan. 

Mr.  HoGAN.  Mr.  Chairman,  I  think  the  real  issue  before  us  is 
whether  or  not  the  purpose  of  our  subpena  is  to  cause  a  confrontation 
with  the  President  or  to  get  information.  If  the  purpose  is  to  get 
information,  then  the  motion  offered  by  the  gentleman  from  Wisconsin 
should  be  supported. 

We  have  already  had  demonstrated  to  us  the  President's  refusal  to 
honor  previous  subpenas,  and  there  is  not  one  person  on  this  com- 
mittee who  dreams  that  the  President  is  going  to  respond  to  these 
subpenas. 

Mr.  Sarbanes.  Would  the  gentleman  yield  ? 

Mr.  HoGAN.  When  I  am  finished. 

Mr.  Sarbanes.  Because  I  do  dream  that  on  occasion. 

Mr.  Hogan.  But  the  point  is,  do  we  want  this  information?  Now, 
it  has  troubled  me  all  along  that  the  only  subpenas  that  we  have 
ever  tried  to  issue  were  to  the  President  of  the  United  States.  But, 
there  is  material  in  the  hands  of  private  individuals  which  would  help 
to  clarify  some  of  the  issues  that  have  been  before  the  committee. 

The  dairy  interest,  the  ITT,  as  well  as  the  matter  that  I  alluded 
to  this  morning.  So,  I  think  I  agree  with  the  gentleman  from  Alabarna, 
who  says  that  we  are  applying  a  double  standard. 

Now,  we  have  repeatedly  said  that  the  separation  of  powers  doctrine 
from  which  the  President  devised  his  claim  of  executive  privilege 
falls  v;hen  the  matter  is  impeachment,  and  properly  so.  But  it  is 
totally  inconsistent  for  us  to  say  that  one  branch  of  the  Federal 
Government  does  not  have  a  claim  to  executive  privilege  under  the 
impeachment  inquiry,  and  yet  the  third  branch  does.  I  think  that  is 
totally  inconsistent,  and  I  urge  that  the  motion  by  the  gentleman 
from  Wisconsin  be  supported. 

Mr.  McClory.  Would  the  gentleman  yield  for  a  question  ? 

Mr.  HoGAN.  I  yield  to  the  gentleman  from  Illinois. 
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Mr.  IMcClory.  Is  it  not  true,  counsel,  that  we  have  sent  a  letter  to 
Judge  Sirica  requesting  these  tapes,  and  that  he  has  refused  to  deliver 
them  to  us  ?  This  vras  a  subject  which  was  brought  up  by  the  gentle- 
man from  New  York,  Mr.  Rangel,  who  said  he  was  going  to  vote  to 
table  because  we  should  send  a  letter  first.  We  have  already  sent  the 
letter ;  have  we  not  ? 

;Mr.  Jenner.  Congressman  McClory,  we  have  sent  several  letters  to 
Judge  Sirica,  and  he  has  been  extremely,  he  has  been  extremely  co- 
operative, except  with  respect  to  this  segment  of  that  particular  tape. 
And  his  sole  ground,  his  sole  ground  is  that  he  does  not  have  jurisdic- 
tion or  power  to  do  it  because  of  the  limited  mandate  of  the  court  of 
appeals,  and  that  is  his  only  ground. 

But,  every  other  request  this  committee  has  made  of  Judge  Sirica, 
he  has  responded  to  the  letters  of  the  chairman  and  been  very  helpful 
to  this  committee. 

Mr.  MoClory.  The  only  authority  could  come  from  the  President 
or  the  court  of  appeals  ? 

Mr.  Jenner.  That  is  correct. 

Mr.  HoGAN.  Mr.  Chairman,  in  the  limited  time  remaining,  I  will 
reiterate  what  I  said  before.  Where  the  matter  is  impeachment,  the 
normal  doctrine  of  the  separation  of  powers  must  fall,  so  if  this  needs 
to  bo  adjudicated,  then  it  should  be  adjudicated.  But,  I  would  urge 
upon  counsel  consideration  of  issuing  subpenas  to  individuals  other 
than  the  President  of  the  United  States  where  they  might  have  infor- 
mation which  would  clarify  some  of  the  clarity  issues  before  this 
committee. 

The  Chairman.  The  gentleman  from  Texas. 

Mr.  Brooks.  Mr.  Chairman,  I  move  to  lay  on  the  table  the  motion 
offered  by  the  gentleman  from  Wisconsin. 

Mr.  Froehlich.  Mr.  Chairman  ? 

The  Chairman.  The  question  is  on  the  motion  to  lay  on  the  table. 

All  those  in  favor  of  the  motion  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

Mr.  Froehlich.  Rollcall. 

The  Chairman.  The  ayes  appear  to  have  it.  A  rollcall  is  demanded 
and  the  clerk  will  call  the  roll.  All  those  in  favor  of  the  motion,  please 
say  aye ;  all  those  opposed,  no.  The  clerk  will  call  the  roll. 

The  Clerk.  Mr.  Donohue. 

Mr.  DoNOHiTE.  Aye. 

The  Clerk.  Mr.  Brooks. 

]Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Aye. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  Aye. 

The  Clerk.  Mr.  Hungato. 

Mr.  HuNGATE.  Aye. 

Tlie  Clerk.  Mr.  Conyers. 

IVIr.  Conyers.  Aye. 

The  Clerk.  Mr.Eilberg. 

Mr.  Eilberg.  Aye. 
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The  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  Aye. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  No. 

The  Clerk.  Mr.  Mann. 

Mr.  JSIann.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  Aye. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  Aye. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  Aye. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  Aye. 

The  Clerk.  Mr.  Rangel. 

Mr.  Rangel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  Aye, 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  Aye. 

The  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  Aye. 

The  Clerk.  Mr.  Mezvinksy. 

Mr.  Mezvinskt.  Aye. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  McClory.  Aye,  by  proxy. 

The  Clerk.  Mr.  McClory. 

Mr.  McClory.  Ave. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  No. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  Mr,  Railsback. 

Mr.  Railsback.  No. 

The  Clerk.  Mr.  Wiggins. 

[No  response.] 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  I  vote  no. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  No. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  No, 

The  Clerk,  Mr.  Mayne. 

Mr,  Dennis,  No,  by  proxy. 

The  Clerk,  Mr.  Hogan. 

Mr.  Hogan.  No. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler,  No, 

The  Clerk.  Mr.  Cohen. 

Mr,  Cohen.  Aye. 

The  Clerk.  Mr.  Lett. 
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jMr.  LoTT.  No. 

Tlie  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  No. 

The  Clerk.  Mr.  Moorhead. 

I\Ir.  IMOORHEAD.  No. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  No. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  No. 

The  Clerk.  Mr.  Eodino. 

The  Chairman.  Aye. 

The  Clerk.  Mr.  Chairman. 

The  Chairman.  The  clerk  will  report. 

The  Clerk.  Twenty-three  members  have  voted  aye ;  15  have  voted 
no. 

The  Chairman.  The  motion  is  af^reed  to,  and  accordin£>-ly,  it  is  laid 
on  the  table.  I  recognize  the  gentleman  from  South  Carolina,  Mr. 
Mann. 

Mr.  Mann.  Mr.  Chairman,  I  propose  to  offer  a  resolution  covering 
the  subject  described  in  item  .5  of  the  agenda  with  reference  to  the 
invitation  to  the  President's  counsel  to  respond  to  the  initial  eviden- 
tiary presentation.  I  think  that  copies  of  that  resolution  are  on  the 
desk  of  each  member.  If  not,  the  clerk  has  some  more  to  hand  out. 

Before  presenting  the  formal  motion  of  resolution,  I  would  like  to 
make  two  or  three  explanatory  remarks.  Now  that  the  committee 
has  completed  its  initial  evidentiary  presentation,  and  I  must  say  that 
the  counsel  and  the  staff  are  to  be  highly  commended  for  the  manner 
in  which  they  organized  this  very  complex  material,  and  the  objective 
manner  in  which  it  was  presented  to  us. 

As  we  know,  from  the  outset  this  committee  has  been  concerned 
with  treating  the  President  through  his  counsel  fairly,  and  to  give 
him  an  opportunity  to  particiapte  in  each  stage  of  the  proceding,  and 
pursuant  to  that  objective  in  the  impeachment  inquiry  procedures 
which  we  have  adopted,  paragraph  b(2) ,  we  provided  the  President's 
counsel  shall  be  invited  to  respond  to  the  presentation  orally  or  in 
writing,  as  shall  be  determined  by  the  committee. 

Now,  as  you  will  see  from  the  resolution,  it  is  proposed  that  he  make 
the  same  type  of  presentation  as  was  made  by  the  staff  and  committee 
counsel.  The  matters  of  additional  witnesses,  the  matters  of  eventual 
brief  or  argument,  will  be  reserved  for  later  determination,  both  by 
the  committee  and  with  reference  to  the  President's  counsel.  So  with 
that  explanation,  Mr.  Chairman,  and  pursuant  to  rule  B-2  of  the  com- 
mittee's procedures  on  the  impeachment  inquiry,  I  move  the  adoption 
of  the  following  resolution. 

IVf  r.  MoClort.  Mr.  Chairman  ? 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  Mr.  Chairman,  I  have  looked  over  the  motion  which 
is  presented  by  the  gentleman  from  South  Carolina.  It  seems  to  be 
consistent  with  the  rules  adopted  by  the  committee,  and  I  would  just 
like  to  ask  counsel  whether  they  have  consulted  with  Mr.  St,  Clair 
and  that  he  understands  the  method  of  presentation  and  what  his 
reaction  is. 
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Mr.  DoAR.  Yes,  Congressman  McClory,  I  did  consult  with  Mr.  St. 
Clair,  explained  to  him  tlie  nature  of  the  response  that  the  committee 
was  considering  adopting  or  authorizing  him  to  make.  He  said  that 
he  thought  that  was  a  fair,  satisfactory  way  to  proceed  and  made  no 
adverse  comment  whatsoever. 

]Mr.  Mann.  Will  you  also  verify  that  he  indicated  that  he  can  be 
ready  by  the  time  set  in  the  resolution,  which  is  10  o'clock  Thursday 
morning? 

Mr.  DoAR.  I  cannot  verify  positively.  He  said  he  would  try  to  be 
ready  by  no  later  than  10  o'clock  on  Thursday,  and  if  there  was  any 
difficulty,  he  would  let  me  know.  I  have  not  heard  from  him. 

Mr.  McClort.  Could  I  ask  counsel  another  question  ? 

It  is  my  understanding  that  this  initial  presentation  to  be  made 
by  counsel  for  the  President  will  be  the  factual  presentation  similar  to 
kinds  you  made,  statements  of  information  supported  by  evidentiary 
material,  documentary  material  that  is  before  the  committee,  and  that 
with  regard  to  the  adversary  type  of  presentation,  that  he  will  have 
a  right  to  make,  that  will  come  at  a  later  time.  In  other  words,  it  will 
come  at  a  time  following  the  time  that  we  entertain  the  testimony  of 
witnesses  before  the  committee.  Is  that  correct  as  far  as  our  procedure 
is  concerned  ? 

Mr.  DoAR.  Well,  Congressman  McClory,  I  told  him  that  with  respect 
to  that  matter,  that  was  a  matter  that  the  committee  would  decide, 
that  they  were  not  deciding  at  this  time.  So  I  did  not  speak  for  the  com- 
mittee with  respect  to  the  type  of  response,  adversary  response  that 
might  be  considered  at  a  later  time.  I  did  indicate  that  the  committee 
had  that  fact  in  mind,  and  we  did  discuss  the  response  that  he  proposed 
to  submit  and  the  fact  that  he  would  have  to  extract  certain  material 
from  that  and  divide  it.  And  I  told  him  finally  that  in  support  of  his 
statements  of  information,  he  would  be  entitled  to  cite  SSC  testimony, 
testimony  from  other  congressional  bodies,  documentary  evidence,  and 
affidavits.  And  he  wrote  that  all  down. 

Mr.  McClory.  In  other  words,  he  would  not  be  foreclosed  from  this 
other  adversary  type  of  presentation,  but  that  would  be  reserved  for  a 
later  time  for  decision  by  the  committee. 

Mr.  DoAR.  That  is  what  I  told  him. 

Mr,  LoTT.  Would  the  gentleman  yield  ? 

Mr.  Mann.  Mr.  Chairman,  I  think  it  would  be  well,  even  though 
members  have  copies  before  them,  for  the  clerk  to  read  the  resolution 
for  the  record. 

The  Chairman.  The  clerk  will  read  the  resolution. 

The  Clerk  [reading]  : 

Resolved,  tliat  the  President's  counsel  be  invited  to  i-espond  in  writing  to  the 
committee's  initial  evidentiary  presentation.  Such  response  shall  be  in  the  man- 
ner of  the  initial  presentation  before  the  committee  in  accord  with  rule  A  and 
may  consist  of  information  and  evidentiary  material,  other  than  the  testimony 
of  \Aitnesses,  believed  by  the  President's  counsel  to  be  pertinent  to  the  inquiry. 
Coxmsel  for  the  President  shall  be  afforded  an  opportunity  to  supplement  his 
written  response  with  an  oral  presentation  before  the  committee.  Such  presenta- 
tion shall  be  in  executive  session  and  shall  commence  no  later  than  10  a.m., 
Thursday,  June  27,  1974. 

Mr.  Kastenmeier.  Mr.  Chairman  ? 
The  Chairman.  Mr.  Kastenmeier. 
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Mr,  Kastenmeier.  I  think,  lsh\  Chairman,  the  motion  seems  per- 
fectly fair,  but  there  is  one  question,  one  open-ended  question.  That  is, 
and  either  the  gentleman  from  South  Carolina  or  counsel  can  answer 
it,  it  states  that  the  oral  presentation  shall  commence  no  later  than  10 
o'clock,  Thursday,  June  27.  It  sets  no  time  of  termination.  Could  we 
have  an  idea  of  how  long,  inasmuch  as  we  are  confronted  with  a  time 
problem.  Counsel  St.  Clair  Vv'ill  require  to  make  that  oral  presentation  ? 
Because  after  all,  the  original  presentation  was  weeks.  Could  we  not 
assume  that  he  could  conclude  either  Thursday  or  Friday,  so  that  this 
week,  he  would  have  concluded  his  presentation  ? 

Mr.  DoAR.  I  do  not  know  whether  or  not  you  could  assume  that,  but 
my  impression  was  that  that  was  what  he  intended. 

The  Chairman.  Will  the  gentleman  yield  ? 

Mr.  Kastenmeier.  Yes,  I  yield  to  my  chairman. 

The  Chairman.  Well,  will  not  c-ounsel  advise  the  committee  of  the 
discussion  he  had  with  Mr.  St.  Clair,  wherein  he  indicated  the  amount 
of  time  he  thought  he  would  take  ? 

]\Ir.  DoAR.  That  is  what  I  said,  that  he  thought  it  would  be  1  or  2 
days. 

Mr.  Kastenmeier.  So  that  under  ordinary  circumstances,  we  could 
hope  to  conclude  hearing  his  presentation  by  the  end  of  this  week  ? 

Mr.  DoAR.  That  is  correct. 

Mr.  LoTT.  Will  the  gentleman  yield  for  a  question  ? 

Mr.  Kastenmeier.  I  yield  to  the  gentleman. 

Mr.  LoTT.  First  of  all,  I  would  like  to  commend  the  gentleman  from 
South  Carolina  for  drafting  this  motion.  I  think  it  is  very  fine. 

I  would  like  to  emphasize,  though,  it  is  my  impression  that  you  do 
not  wish  to  put  any  strict  limitations  on  it,  although  as  I  understand, 
counsel  for  the  President  has  indicated  that  this  could  x^robably  be 
completed  within  2  days.  I  would  like  you  to  comment  on  it. 

Mr.  Mann.  That  is  why  no  limitation  was  put  in  the  resolution.  It 
was  considered  that  a  limitation  might  cause  him  to  take  longer  than 
if  we  gave  him  a  free  hand? 

Mr.  LoTT.  I  thank  the  gentleman. 

The  Chairman.  Would  the  gentleman  yield  further? 

Mr.  Mann.  Yes. 

Mr.  Kastenmeier.  I  have  the  time,  Mr.  Chairman.  I  will  be  happy 
to  yield  to  you. 

The  Chairman.  Thank  you.  Might  I  address  this  to  the  gentleman 
from  South  Carolina  ? 

Is  it  contemplated  within  your  motion,  however,  that  the  terms  that 
are  laid  down  in  the  impeachment  inquiry  procedures  wherein  counsel 
for  the^  impeachment  inquiry  was  confinecl  to  the  presentation  of  in- 
formation which  was  pertinent  to  the  inquiry,  that  this  be  the  same 
policy  that  would  be  followed  by  counsel  for  the  President,  and  that 
he  would  adhere  strictly  to  those  procedures  ? 

Mr.  Mann.  Yes,  Mr.  Chairman ;  and  that  is  what  was  intended  by 
the  langiiage,  that  such  response  shall  be  in  the  manner  of  the  initial 
presentation.  The  initial  presentation  being  referred  to  is  that  as  given 
by  staif  and  counsel  to  this  date. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Dennis. 
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Mr,  Dennis.  I  have  a  couple  of  questions  I  would  like  to  ask. 
As  I  understand  it,  the  presentation  we  are  now  talkino^  about  under 
the  motion  of  the  gentleman  from  South  Carolina  will  'be  similar  in 
form  to  that  of  counsel  and  will  therefore  be  both  written  and/or  oral 
if  President's  counsel  so  desires;  is  that  correct? 

Mr.  Mann.  Precisely — oral,  of  course,  not  implying  argumentative, 
but  a  factual  presentation  orally. 

JNIr.  Dennis.  He  can  make  his  factual  presentation  orally  as  well  as 
in  writing  under  this  motion  ? 

Mr.  Mann.  That  is  my  intent. 

jSIr.  Dennis.  The  second  question.  The  reference  here  to  "other  than 
the  testimony  of  the  witnesses,"  my  understanding  is  that  it  is  con- 
templated under  our  rules  that  at  some  appropriate  time,  the  Presi- 
dent's counsel  will  be  accorded  the  opportunity  to  call  witnesses  and  I 
assume  that  this  language  here  in  nowise  precludes  that,  or  in  any 
way  ? 

Mr.  Mann.  That  is  correct,  and  in  that  connection,  I  point  to  rule 
A  of  the  procedures,  the  impeachment  inquiry  procedures,  which  em- 
ploys that  precise  same  language  which  prescribes  the  role  of  counsel 
and  staff  in  making  a  presentation.  It  too  included  the  language, 
"Other  than  presentation  of  the  witnesses."  So  that  is  what  is  intended. 

Mr.  Dennis.  And  I  understand  that  the  matter  of  witnesses,  which 
might  include  both  committee  witnesses  and  Presidential  witnesses, 
is  on  our  agenda  for  tomorrow^'s  meeting;  is  that  correct? 

The  Chairman.  If  the  gentleman  is  addressing  the  Chair 

Mr.  Dennis.  I  am  addressing  the  Chair  on  that  question. 

The  Chairman.  I  will  state  yes;  and  if  the  gentleman  will  yield 
for  a  moment  only  for  clarification,  the  gentleman  did  state  in  his 
inquiry  to  the  gentleman  from  South  Carolina  as  to  the  calling  of  wit- 
nesses by  President's  counsel.  It  is  contemplated  that  the  President's 
counsel  will  have  the  right  to  make  recommendations  to  the  commit- 
tee, but  it  still  is  going  to  be  a  matter  for  committee  determination. 

Mr.  Dennis.  I  understand  that,  Mr.  Chairman,  although  I  have  also 
understood  that  both  President's  counsel  and  our  counsel,  if  they  asked 
for  witnesses,  would  have  a  rather  friendly  hearing  on  that  general 
point  within  reason,  and  I  trust  that  continues  to  be  true. 

I  have  one  further  question  I  want  to  bring  up  and  that  is  that  this 
initial  presentation,  it  says  "shall  be  in  executive  session"  and  I  take 
it  that  again,  that  does  not  preclude  the  question  which  will  be  dis- 
cussed later,  as  I  understand  it,  as  to  whether  the  past  record  should  be 
made  public  and  whether  future  testimony  should  be  public.  It  is 
only  this  initial  presentation  at  this  time  that  we  are  now  talkmg 
about  on  that  score ;  is  that  correct  ? 

Mr.  Mann.  At  this  time ;  correct. 

Mr.  Dennis.  And  that  matter  is  still  open  for  consideration  and 
will  be  considered  further  by  the  committee. 

Is  that  correct,  Mr.  Chairman  ? 

The  Chairman.  That  is  correct. 

Mr.  Dennis.  I  thank  both  the  gentlemen. 

Ms.  Jordan.  Mr.  Chairman  ? 

The  Chairman.  Ms.  Jordan. 

Ms  Jordan  Mr.  Chairman,  I  would  like  to  ask  the  gentleman  from 
South  Carolina  if  his  resolution  contemplates  that  the  committee 
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members  will  be  bound  during  the  presentation  of  the  President's 
counsel  in  a  similar  maimer  that  they  were  bound  during  the  })resen- 
tation  of  our  counsel;  that  is,  if  we  have  questions  to  raise  of  the 
President's  counsel,  those  questions  must  be  for  purposes  of  clarifica- 
tion only  ? 

Mr.  Mann.  Absolutely,  and  you  may  be  prepared  to  add,  "and  also 
to  tlie  rules  of  confidentiality." 

Ms.  Jordan.  Thank  you. 

Mr.  Seiberling.  Mr.  Chairman  ? 

The  Chairman.  The  Chair  would  like  to  state  also,  and  call  atten- 
tion of  the  members  that  while  we  are  in  the  process  of  considerino; 
this  resolution,  and  the  Chair  has  no  objection,  but  the  Chair  would 
like  to  point  out  that  Ave  are,  of  course,  superseding,  in  a  sense,  a  rule 
that  is  laid  down  in  B-2,  where  President's  counsel  shall  be  invited  to 
respond  to  the  presentation  orally  or  in  writing.  It  is  not  contemplated 
that  it  be  in  both  oral  and  written.  So  I  think  that  the  rule,  the  resolu- 
tion goes  bevond  the  rule  and  I  hope  that  the  members  are  aware  oi 
this. 

3.1r.  Seiberling.  Mr.  Chairman? 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  There  is  one  further  point  of  clarification  which 
vou  have  partly  clarified.  Except  as  it  is  expressly  set  forth  in  the 
lesolution,  I  understand  it  does  not  otherwise  supersede  the  rules 
that  we  have  been  proceeding  under  so  far. 

The  Chairman.  That  is  correct. 

Mr.  Seiberling.  Correct. 

The  Chairman.  The  question  is  on  the  motion  of  the  gentleman  from 
South  Carolina :  all  those  in  favor,  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[No  response.] 

The  Chairman.  The  ayes  have  it.  The  motion  is  agreed  to.  The 
gentleman  wanted  to  be  recognized. 

Mr.  Owens.  Thank  you,  Mr.  Chairman.  I  resisted  offering  my 
amendment  based  on  conversations  that  I  had  with  the  chairman  and 
with  counsel.  My  understanding  is  that  the  chairman  felt  that  he  had 
the  power  to  make  the  judgments  which  my  amendment  would  have 
called  for  and  therefore,  on  that  representation,  I  resisted  offering  my 
amendment. 

Mr.  Waldie.  Will  the  gentleman  yield  ? 

]Mr.  Owens.  Yes;  I  yield  to  the  gentleman  front  California. 

Mr.  "Waldie.  I  was  fascinated  by  the  gentleman's  amendment  and 
was  in  agreement  with  it.  That  is  why  T  do  not  understand  why  vou 
did  not  offer  it.  I  wonder  if  your  amendment  will  be  possible  in  fact 
tlirough  rulings  of  the  Chair. 

Mr.  Owens.  The  amendment  never  was  offered,  I  will  say  to  the 
gentleman  from  California,  because  of  representations  made  privately 
to  me  bv  the  Chair  to  that  effect. 

Mr.  Waij)ie.  I  do  not  want  to  intrude  into  a  private  conversation. 
What  T  am  trvino-  to  find  out  is  if  the  amendment  can  be  implemented 
by  rulino;s  of  the  Chair. 

The  Chatriman.  That  is  what  I  believe  and  T  believe  that  had  this 
amendment  been  offered,  it  might  have  appeared  as  an  attempt  to  try 
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to  circumscribe  the  President's  counsel  in  a  manner  that  was  not 
intended  wlien  our  counsel  made  his  presentation  before  the  commit- 
tee. But  I  think  that  it  is  within  the  purview  and  the  jurisdiction  of 
the  chairman  to  be  able  to  implement  that  amendment. 

Mr.  Waldie.  I  would  hope  so,  because  I  do  not  think  our  counsel 
in  any  way  was  under  similar — well,  I  hesitate  to  go  any  further  be- 
cause I  do  not  know  what  your  conversations  were.  So  I  will  just 
not  proceed. 

Mr.  Wiggins.  jSIr.  Chairman,  may  I  ask  a  question? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  I  am  somewhat  troubled  ]:)y  the  assurances  you  may 
have  given  to  our  colleague  from  Utah.  If  President's  counsel  in  his 
presentation  is  going  to  be  limited  to  evidence  as  that  word  is  under- 
stood in  the  law,  admissible  evidence,  as  distinguished  from  the  kind 
of  presentation  which  our  counsel  has  made,  which  has  relied  upon 
secondary  evidence,  hearsay,  copies,  almost  no  restraints  whatsoever. 
I  hope  it  is  not  your  intention  to  limit  President's  counsel  to  the  fine 
rules  of  evidence  when  we  have  not  so  limited  our  own  counsel  in  pre- 
senting the  case. 

The  Chairman.  N'o,  the  Chair  merely  was  stating  that  the  Chair 
did  not  intend  to  either  enlarge  upon  the  role  of  the  counsel  for  the 
President  nor  to  restrict  him  any  more  than  the  counsel  for  the  com- 
mittee was. 

Mr.  Waldie.  Well,  Mr.  Chairman,  if  the  gentleman  will  yield. 

Mr.  Wiggins.  Yes. 

Mr.  Waldie.  In  further  pursuit  of  that  information,  if  the  counsel 
for  the  President  were  to  argue  in  support  of  an  evidentiary  point 
edited  transcripts  as  to  which  no  original  tapes  have  been  submitted, 
though  they  are  in  possession  of  his  client,  would  he  be  so  permitted  ? 
"Which  was  the  thrust  of  Mr.  Owens'  amendment,  as  I  understood  it. 

The  Chairman.  I  think  the  question  will  have  to  be  one  that  will 
be  considered  at  the  time  and  we  do  know  that  the  transcripts,  if  re-- 
ferred  to,  will  be  the  edited  transcripts  and  not  beyond  that.  I  think 
that  the  committee  members  are  aware  of  that. 

INIr.  Waldie,  Well,  but  as  I  understood  Mr.  Owens'  proposal,  it 
would  be  that  Mr.  St.  Clair  not  be  permitted  to  argue  an  evidentiary 
point  from  edited  transcripts  when  the  original  tapes  are  in  possession 
of  the  President  and  have  been  withheld  by  the  President:  that  the 
best  evidence  is  within  the  possession  of  his  client  and  that  he  ought 
not  to  be  able  to  profit  from  his  client's  wrongdoing  in  withholding 
that  evidence  from  our  subpena.  I  gathered  that  was  the  thrust  of  his 
amendment  and  was  a  very  worthwhile  thrust. 

Mr.  Owens.  The  gentleman  from  California  is  correct.  The  repre- 
sentation— I  did  not  mean  to  indicate  that  the  chairman  had  assured 
me  that  in  all  cases  that  would  be  his  ruling,  but  the  representation, 
I  think,  from  the  Chair  would  be  that  those  matters  could  be  and 
would  be  dealt  with  directly  by  the  Chair  as  they  become  relevant  and 
that  certainly  was,  I  think,  the  intent  of  the  Chair. 

Mr.  Marazitt.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Maraziti. 

Mr.  Maraziti.  A  point  of  clarification. 

I  can  understand  why  we  have  not  had  a  microphone  at  the  desk  of 
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Mr.  St.  Clair  because  under  the  rules,  lie  was  not  permitted  to  par- 
ticipate. But  can  I  anticipate  that  there  will  be  a  microphone  so  that 
we  will  all  have  the  benefit  of  what  Mr.  St.  Clair  has  to  say  ? 

The  Chairman.  The  committee  will  stand  adjourned  until  10:30 
tomorrow  morning. 

[Whereupon,  at  3  :10  p.m.,  the  committee  recessed  to  reconvene  at 
10 :30  a.m.,  Tuesday,  June  25,  1974.] 
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TUESDAY,  JUNE  25,   1974 

House  of  Eepresentatr^es, 
Committee  ox  the  Judiciary, 

Washington.  D.C. 

The  committee  met,  pursuant  to  notice,  at  10:50  a.m.,  in  room  2141, 
Ivayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conj-ers,  Eilberg,  Waldie,  Flowers, 
INIann,  Sarbanes,  Seiberling.  Danielson.  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman.  Owens,  jNIezvinsky,  Hutchinson,  ]McClory, 
Smith,  Sandman,  Railsback,  "Wiggins.  Dennis,  Fish,  Mayne,  Hogan, 
Butler,  Cohen,  Lott,  Froehlich,  Moorhead,  INIaraziti,  and  Latta. 

Impeachment  inquiry  staff  present :  John  Doar,  special  counsel ; 
Albert  E.  Jenner,  Jr.,  special  counsel  to  the  minority ;  Samuel  Garri- 
son III,  deputy  minority  counsel ;  Robert  J.  Trainor,  counsel. 

Committee  staff  present :  Jerome  ]M.  Zeifman,  general  counsel;  Gar- 
ner J.  Cline.  associate  general  counsel :  and  Franklin  G.  Polk,  associate 
counsel. 

The  Chairman.  We  will  come  to  order  and  the  photographers  and 
other  liye  media  will  please  leave  the  room.  I  recognize  the  gentleman 
from  Iowa,  Mr.  Mayne. 

Mr.  IMayxe.  Thank  you,  Mr.  Chairman.  I  have  a  resolution  at  the 
desk  which  I  would  ask  that  the  staff  read. 

The  Chairmax.  The  clerk  will  please  read  the  resolution. 

The  Clerk  [reading] : 

Resolution  by  Mr.  Mayne : 

Resolved  that  the  committee  staff  prepare  a  subpena  directed  to  the  Clerk  of  the 
House  of  Representatives  ordering  him  to  make  available  to  the  staff  for  Inspec- 
tion and  copying  all  records  in  his  custody  pertaining  to  campaign  contributions 
received  from  the  Trust  of  Political  Education.  Agricultural  and  Dairy  Educa- 
tion Political  Trust,  and  Trust  for  Special  Political  Agricultural  Community 
Education  during  1970.  1971,  and  prior  to  April  7,  in  1972  by  Members  of  tlie 
House  who  sponsored  legislation  during  the  spring  of  1971  prior  to  March  25, 
to  increase  the  milk  support  level  to  at  least  85  percent  of  parity  or  who  wrote, 
wired,  or  otherwise  urged  the  Department  of  Agriculture  or  White  House  dur- 
ing the  spring  of  1971  prior  to  March  25,  to  so  increase  the  milk  support  level. 

The  Chairmax.  The  gentleman  from  Iowa. 
Mr.  Mayxe.  Thank  you,  ]\Ir.  Chairman. 

This  resolution  is  made  necessary  by  the  fact  that  the  Clerk  of  the 
House — as  I  have  been  informed  by  the  chairman — has  refused  to 
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make  available  to  the  committee  staff  any  records  of  campaign  con- 
tributions from  the  three  milk  fmicls,  TAPE,  ADEPT,  and  SPACE 
for  the  period  prior  to  April  7. 

I  believe  that  this  is  information  which  is  relevant  to  our  inquiry 
and  should  be  obtained  by  subpena  to  the  Clerk. 

]Mr.  Danielson,  Mr.  Chairman  ?  Mr.  Chairman  ? 

The  Chairman.  The  gentleman  from  California. 

Mr.  Daxielson.  ]\Ir.  Chairman,  I  raise  a  point  of  order  on  the 
motion  offered  by  the  gentleman  from  Iowa,  Mr.  Mayne.  Although 
it  is  an  item  listed  on  the  agenda  for  today,  I  raise  a  point  of  order 
that  it  is  not  germane  to  the  inquiry.  We  are  operating  under  H.  Res. 
803,  which  authorizes  this  committee  to  investigate  matters  pertaining 
to  the  President  of  the  United  States.  And  the  Clerk,  under  that 
resolution,  would  have  no  authority  whatever  to  honor  a  request  of 
this  committee  for  materials  pertaining  to  Members  of  Congress. 

If  we  are  proceeding  under  the  authority  of  the  House  under  H. 
Ees.  803 — which  we  are — and  that  is,  in  fact,  our  authority,  then  the 
gentleman's  motion  is  not  germane. 

Mr.  Hutchinson.  Mr.  Chairman ?  Mr.  Chairman? 

The  Chairman.  The  gentleman  from  Michigan. 

Mr.  Hutchinson.  I  make  the  point  of  order  that  the  point  of  order 
comes  too  late.  The  Chair  asked  that  the  resolution  be  read,  and  then 
he  recognized  Mr.  Mayne  for  discussion;  that  is  to  say,  debate,  and 
under  the  rules  of  the  House,  in  order  for  a  point  of  order  to  lie,  that 
point  of  order  shall  have  been  reserved  before  Mr.  Mayne  was 
recognized. 

Mr.  Danielson.  Well,  Mr.  Chairman,  I  was  seeking  to  obtain  the 
microphone,  but  somehow  or  other  the  electronics  here  are  faulty,  and 
I  could  not  get  the  microphone  until  I  did. 

The  Chairman.  The  Chair  might  advise  the  gentleman  from  Michi- 
gan that  the  point  of  order  would,  imder  normal  circumstances,  be 
sustained,  but  the  gentleman  from  California  had  advised  me,  and  the 
gentleman  from  Iowa  understood  the  point  of  order  was  going  to  be 
raised.  And  I  did  notice  that  the  gentleman  from  California  was 
attempting  to  get  the  mike,  and  was  unable  to  do  so.  And  so  I 
would 

Mr.  Hutchinson.  It  would  seem  to  me  under  those  circumstances, 
Mr.  Chairman,  the  chairman  should  immediately  recognize  the  gentle- 
man from  California  before  he  recognized  the  gentleman  from  Iowa, 
because  as  I  say,  certainly  under  every  precedent  of  the  House  that  I 
know  anji:hing  about,  the  procedures  of  the  House  are  very  clear  that 
under  these  circumstances  the  Speaker  would  rule  that  the  point  of 
order  came  too  late. 

Mr.  Danielson.  Mr.  Chairman,  I  wish  to  respond  in  addition  to 
my  previously  well-founded  objection,  I  would  like  to  point  out  that 
the  resolution  by  Mr.  Mayne,  the  gentleman  from  Iowa,  had  not  been 
distributed,  at  least  not  to  me,  at  the  time  I  raised  my  point  of  order. 
Therefore,  of  course,  I  was  without  sufficient  data  to  make  it  as  pre- 
cisely as  is  my  custom. 

The  Chairman.  Well,  if  the 

Mr.  Brooks.  Mr.  Chairman,  would  the  gentleman  yield  ? 

The  Chairman.  If  the  gentleman  insists,  does  the  gentleman  from 
IM  ichigan  insist  on  the  point  of  order  to  the  point  of  order  ? 
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Mr.  Hutchinson.  I  do. 

Mr.  Brooks.  Mr,  Chairman  ? 

The  Chairman.  Mr.  Brooks. 

Mr.  Brooks.  Would  the  gentleman  yield  just  a  moment?  Might  I 
suggest  to  my  distinguished  friend  from  California  that  if  they  do  not 
want  you  to  withhold  your  point  of  order  until  they  have  had  an 
opportunity  to  discuss  this  rather  foolish  proposal,  why  don't  you 
just  make  a  motion  to  lay  on  the  table  the  proposal  of  the  gentleman 
from  Iowa,  and  we  will  cease  debate.  We  will  vote  on  it  right  now  and 
we  will  get  on  with  the  business  of  this  committee. 

Mr.  Danielson.  Well,  my  distinguished  colleague  from  Texas,  Mr. 
Brooks,  has,  as  usual,  raised  an  excellent  point.  And  if  the  Chair  will 
recognize  me  for  the  purpose,  I  do  now  make  a  motion  to  lay  on  the 
table  the  resolution  of  Mr.  Mayne  of  Iowa. 

Mr.  Brooks.  Yes. 

Mr.  Mayne.  I  ask  for  a  record  vote.  If  we  are  going  to  have  that 
kind  of  a  gag  rule  here,  and  a  coverup,  it  will  be  a  record  vote  and  it 
may  be  funny  to  the  gentleman  from  California,  but  it  is  not  funny  to 
the  people  of  America  to  have  these  milk  funds  hidden  except  as  to 
the  President  of  the  United  States. 

Mr.  Brooks.  Regular  order,  Mr.  Chairman.  The  question  is  on  the 
motion. 

The  Chairman.  The  question  is  on  the  motion. 

The  Chair  would  like  to  state,  however,  before  putting  the  question, 
that  the  Chair  was  prepared  to  recognize  the  gentleman  after  the 
gentleman  from  California  would  have  reserved  his  point  of  order,  for 
the  purpose  of  having  the  gentleman  from  Iowa  make  his  explanatory 
statement,  and  the  Chair  would  have  advised  him  accordingly.  _ 

But,  in  view  of  the  fact  that  the  gentleman  from  Michigan  has 
insisted  on  the  point  of  order,  we  will  put  the  question  on  the  motion 
to  table. 

And  the  question  is  on  the  motion  to  table,  and  all  those  in  favor  of 
the  motion  to  table,  please  say  aye. 

[Chorus  of  "ayes."] 

Mr.  Mayne.  I  have  asked  for  a  record  vote,  Mr.  Chairman. 

The  Chairman.  A  record  vote  is  demanded  and  the  clerk  will  call 
the  roll.  All  those  in  favor  of  the  motion  to  table,  please  say  aye ;  all 
those  opposed,  no. 

Mr.  Mayne.  I  asked  for  a  rollcall. 

The  Clerk.  Mr.  Donohue. 

Mr.  Donohue.  Aye. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Aye. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  Aye. 

The  Clerk.  Mr.  Hungate. 

Mr.  Hungate.  No. 

The  Clerk.  Mr.  Conyers. 

Mr.  CoNYERS.  Aye. 

The  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  Aye. 


1574 


Tlie  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  Aye. 

The  Clerk.  Mr.  Flowers. 

]Mr.  Flowers.  No. 

The  Clerk.  Mr.  Mann. 

Mr.  Maxx.  Aye. 

Tlie  Clerk.  Mr.  Sarbanes. 

Mv.  Sarbaxes.  Aye. 

The  Clerk.  Mr.  Seiberling. 

[No  response.] 

The  Clerk.  Mr.  Seiberling. 

[No  res^Donse.] 

Tlie  Clerk.  Mr.  Drinan. 

Mr.  Drixax.  No. 

The  Clerk.  Mr.  Eangel. 

Mr.  Raxgel.  Aye. 

The  Clerk.  Ms.  Jordan. 

]Ms.  Jordax.  Aye. 

The  Clerk.  Mr.  Thornton. 

]\rr.  TiioRXTox.  Aye. 

The  Clerk.  Ms.  Holtzman. 

Ms.  HoLTzMAX.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Owexs.  No. 

The  Clerk.  Mr.  INIezvinsky. 

]\rr.  ^NIezvixsky.  No. 

The  Clerk.  Mr.  Hutchinson. 

]\rr.  Ht'tchixsox.  No. 

The  Clerk.  Mr.  McClorv. 

INIr.  ^rrCLORY.  No. 

Tlie  Clerk.  :\rr.  Smith. 

JNIr.  Smith.  No. 

The  Clerk.  Mr.  Sandman. 

]\rr.  Saxdmax'.  No. 

The  Clerk.  Mr.  Railsback. 

INIr.  Railsrack.  No. 

The  Clerk.  ]Mr.  Wiggins. 

ATr.  Wtogixs.  No. 

Tlie  Ct,erk.  !Mr.  Dennis. 

IMr.  Dexxis.  No. 

The  Clerk.  Mr.  Fisli. 

Mr.  Fisn.  No. 

The  Clerk.  ^Nlr.  Mavne. 

IVFr.  ]\r ATXE.  No. 

The  Clerk  .  ^Nfr.  Hogan. 

FNo  I'esponse."! 

The  Clerk.  Mr.  Hogan. 

TNo  response.! 

Tlie  Clerk.  :Nrr.  Butler. 

Afr.  Bi-n.ER.  No. 

The  Clerk.  ^Nfr.  Cohen. 

Mr.  CoiiEx.  No. 

The  Clerk.  Mr.  Lott. 
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[Xo  response.] 

The  Clerk.  Mr.  Lott. 

[No  response.] 

Tme  Clerk.  Mr.  Froehlich. 

^Ir.  Froehlich.  No. 

The  Clerk.  j\Ir.  INIoorhead. 

Mv.  ]Moorhead.  No. 

The  Clerk.  ]\Ir.  Maraziti. 

Mr.  Maraziti.  No. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  No. 

The  Clerk.  INIr.  Rodino. 

The  Chairman.  Aye. 

Mr.  Seiberling.  jNIay  I  be  recorded,  Mr.  Chairman  ? 

The  Chaiioian.  jNIr.  Seiberling. 

Mr.  Seiberling.  This  vote  is  on  the  motion  to  table? 

The  Chairman.  That  is  correct. 

]\Ir.  Seiberling.  I  vote  aye. 

The  Clerk.  jNIr.  Seiberling  votes  aye.  Mr.  Chairman  ? 

The  Chairman.  The  clerk  will  report. 

The  Clerk.  Fifteen  members  have  voted  aye,  21  members  have 
voted  no. 

The  Ciiair:man.  And  the  motion  to  table  is  not  agreed  to.  The  gentle- 
man from  Iowa. 

Ml'.  Mayne.  Thank  you,  Mr.  Chairman,  for  recognizing  me  to  be 
heard  on  this  ])oint  of  order  which  I  believe  is  now  before  the 
committee. 

The  Chairman.  No,  no.  The  motion  of  the  gentleman  is  before  lis 
now. 

Mr.  Mayne.  How  much  time  am  I  allotted,  Mr.  Chairman  ? 

The  Chairman.  Five  minutes. 

Mr.  Mayne.  Thank  you,  Mv.  Chairman. 

I  think  it  is  most  unfortunate  that  an  attempt  should  have  been 
made  to  keep  important  and  relevant  evidence  of  milk  fund  payments 
from  the  record  through  the  device  of  a  point  of  order.  This  matter 
clearly  deserves  consideration  on  its  merits. 

The  initial  presentation  of  evidence  by  the  staff  shows  that  during 
the  week  before  the  President  made  the  decision  to  raise  the  level  of 
the  milk  support  from  79  to  85  percent  of  parity,  he  was  under  intense 
pressure  from  Members  of  the  House  and  Senate  to  do  exactly  that; 
15-1  Congi-essmen  and  Senators  introduced  bills  to  mandate  a  support 
level  of  at  least  85  percent  of  parity;  139  Congressmen  and  Senators 
wrote,  telephoned  or  made  personal  calls  to  the  Department  of  Agri- 
culture or  "\^niite  House  in  support  of  such  an  increase. 

It  is  indispensable  to  anj^  fair  and  objective  conduct  of  this  inquiry 
that  the  committee  have  before  it  for  its  consideration  all  relevant 
evidence  having  a  bearing  on  what  may  have  motivated  the  President 
to  make  the  decision  to  raise  the  support  level,  and  also  what  may  have 
motivated  those  members  of  the  Congress  who  were  urging  him  to 
do  so. 

The  staff's  presentation  adequately  presents  evidence  of  campaign 
contributions  made  to  the  Committee  for  the  Reelection  of  the  Presi- 
dent, but  the  committee  does  not  yet  have  before  it  the  best  evidence 


1576 

of  each  contribution  to  Members  of  the  House  and  Senate  who  urged 
the  support  increase. 

While  records  of  the  Clerk  show  that  more  than  $271,000  was 
contributed  in  1972,  after  April  7,  to  Members  who  had  urged  the 
JSIarch  1971  action,  the  Clerk  has  refused  to  permit  the  examination 
of  records  of  contributions  from  TAPE,  ADEPT,  and  SPACE  in 
1970, 1971  or  prior  to  April  7, 1972.  Here  the  only  information  is  from 
such  sources  as  Common  Cause,  and  the  Citizens  Research  Founda- 
tion. These  show  campaign  contributions  to  Members  of  Congress  who 
urged  the  increase  in  1971  of  at  least  $152,230  in  1970,  and  $43,325  in 
1971. 

In  the  interest  of  accuracy  and  fair  play,  these  figures  should  be 
checked  against  the  official  figures  in  the  hands  of  the  Clerk  of  the 
House  to  determine  whether  they  are  coi-rect  and  complete.  A  subpena 
should,  therefore,  be  prepared  ordering  the  Clerk  to  make  these  1970, 
1971,  and  pre- April  7,  1972,  records  available. 

This  committee  cannot  properly  adopt  a  double  standard  of  vigor- 
ously pursuing  evidence  of  milk  fund  contributions  to  the  President 
while  ignoring  contributions  made  at  about  the  same  time  to  Members 
of  Congress  who  were  pressing  the  President  to  take  the  action  which 
he  did. 

If  receipt  of  such  contributions  is  to  be  seriously  considered  as  a 
possible  ground  of  impeachment,  then  in  all  fairness  it  must  be  con- 
sidered against  the  relevant  background  that  large  contributions  were 
also  received  by  many  Members  of  Congress  from  the  same  orga- 
nizations. 

It  is  essential  to  consider  the  entire  circumstances  under  wdiich  these 
events  took  place.  And  this  includes  the  fact  that  TAPE,  ADEPT, 
and  SPACE  were  urging  Congressmen  who  took  their  money  to  intro- 
duce bills  or  otherwise  influence  the  President  toward  the  same  objec- 
tive of  raising  the  price  support  to  85  percent  of  parity. 

For  the  committee  to  fail  to  pursue  and  consider  such  evidence 
would  in  itself  be  a  form  of  coverup. 

The  committee,  the  full  House,  and  the  American  people  are  en- 
titled to  the  full  facts  on  all  milk  fund  contributions  during  the  rele- 
vant period,  not  just  those  contributions  made  to  the  Committee  for 
the  Re-election  of  the  President.  And  I  do  not  believe  that  there 
should  be  an  attempt  to  sweep  these  facts  under  the  rug  through  the 
technicality  of  a  point  of  order,  I  urge  all  Members  on  both  sides  to 
make  it  possible  for  us  to  get  accurate,  complete  figures  from  the  Clerk 
so  we  will  not  have  to  rely  on  these  other  sources  which  might,  inad- 
vertently, be  unfair  to  any  IVIember, 

We  should  have  accurate  and  complete,  full  information  on  this 
very  important  subject,  and  this  issuance  of  a  subpena  as  requested 
by  my  resolution  will  accomplish  that  purpose.  Thank  j'ou,  Mr. 
Chairman. 

Mr.  Latta,  Mr.  Chairman  ? 

Mr.  HuxGATE.  Mr.  Chairman? 

The  CHATRZNfAX.  I  would  just  like  to  state  that  while  luifortunately 
a  technicality  in  procedure  that  the  gentleman  from  California's  jioint 
of  order  may  have  come  too  late,  that  nonetheless,  the  motion  of  the 
gentleman  is  still  not  germane.  And  it  cannot  be  germane  despite  the 
sustaining  of  the  point  of  order. 
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I  think  that  what  is  apparent  here  is  there  is  in  the  motion,  im- 
plicit in  the  motion,  an  attempt  to  inquire  into  matters  that  are  not 
properly  before  this  committee  and  cannot  properly  be  before  this 
committee  under  House  Eesolution  803,  under  which  this  committee 
is  now  operating,  which  authorizes  this  committee  to  investigate  mat- 
ters pertaininglo  the  President.  And  the  Clerk,  under  that  resolu- 
tion, would  have  no  authority  to  honor  a  request  of  this  committee  for 
materials  pertaining  to  Members  of  Congress. 

And  I  would  hope  that  we  recognize  that  while  the  gentleman  has 
every  right,  and  the  Chair  accorded  him  that  right  to  list  this  matter 
on  the  agenda,  the  Chair  did  inquire  of  the  Clerk  of  the  House,  and  the 
Chair  did  inquire  of  the  Parliamentarian  and  was  advised  that  ac- 
cording to  the  rules  of  the  House,  that  this  matter  that  is  in  the  cus- 
tody of  the  Clerk  of  the  House  is  in  the  custody  of  the  Clerk  of  the 
House  for  particular  reasons,  and  that  a  good  deal  of  this  informa- 
tion could  have  been  available  to  the  gentleman  from  Iowa  except 
for  some  detailed  information  that  he  sought  which,  I  believe,  is  not 
all  relevant  or  pertinent  to  this  inquiry. 

Mr.  HuNGATE.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Hutchinson. 

Mr.  Hutchinson.  Thank  you,  Mr.  Chairman. 

Might  I  argue  this  way :  the  burden  and  the  task  of  this  committee 
is  to  look  into  activities  and  influences  upon  the  President  of  the 
United  States.  And  the  matter  presented  by  Mr.  Mayne's  resolution  is 
a  matter,  a  matter  of  influence  upon  the  President  of  the  United 
States,  and  I  think  for  that  reason  that  the  subject  is  germane  to  the 
inquiry  of  this  committee. 

And  simply  because  we  want  to  do  a  complete  and  full  job,  and  we 
are  perfectly  willing  to — we  have  listened  to  a  lot  of  testimony  about 
what  some  of  the  President's  advisers  have  done  among  themselves, 
and  it  would  seem  to  me,  on  the  basis,  of  course,  that  it  might  have 
something  to  do  with  influencing  the  President  of  the  United  States, 
it  seems  to  me  as  though  this  matter  is  ecpially  a  matter  simply  of 
influencing  the  President,  and  so  I  would  suggest,  submit  that  it  is 
germane  to  the  matter  of  our  inquiry. 

Mr.  HuNGATE.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Hungate. 

Mr.  Hungate.  ]Mr.  Chairman,  I  think  tliere  is  a  possibility  of  ger- 
maneness here,  and  I  wonder  if  the  gentleman  would  consider  accept- 
ing an  amendment  to  include  information  from  the  Clerk  of  the  House 
as  to  financial  disclosures  of  such  items  as  officers,  employees,  direc- 
tors, stockholders,  and  firms  which  have  pled  guilty  to  illegal  cam- 
paign contributions,  or  subsidiaries,  associates  of  ITT,  which  are  under 
investigation?  Would  the  gentleman  consider  accepting  such  an 
amendment  ? 

]VIr.  Matne.  Would  the  gentleman  yield  ? 

Mr  Hungate.  Certainly. 

Mr.  Matne.  It  is  not  clear  to  me  that  records  of  the  type  the  gentle- 
man refers  to  would  be  on  file  with  the  Clerk  of  the  House  of  Repre- 
sentatives unless  they  refer  to  a  specific  member  of  Congress.  And  I 
am  not  aware  that  that  is  the  case. 

Mr.  Hungate.  Then  I  can  advise  the  gentleman 

Mr.  JVIayne.  I  would  not  like  to  sugfjest 
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Ml'.  ITrxoATK.  On  my  time  I  can  advise  the  fjentleman  tliat  the 
iinancial  disclosures  are  filed  with  the  Clerk  of  the  House  of  all  of  tlie 
Members  that  are  available.  They  have  been  published,  last  year's  in 
the  Conoressional  Quarterly,  and  someone  had  stock  in  American 
Airlines,  and  they  pled  guilty  to  illegal  campaign  contributions  that 
had  been  revealed. 

^fr.  HrTciiixsox.  Would  the  gentleman  yield?  Would  the  gentle- 
man yield  just  foi- 1  minute  i 

Mr.  ITuxcATE.  Briefly. 

^fr.  HuTciiixsox.  The  point  is  tho--e  disclosures  are  not  filed  "with 
the  Clerk  of  the  House,  they  are  filed  witli  the  Ethics  Committee. 

Mr.  HuxGATE.  Well,  would  the  gentleman  agree  to  amend  to  include 
the  Ethics  Committee  reports?  We  are  trying  to  get  all  things  that 
could  influence  somebody. 

Mr.  Mayxe.  Yes.  Yes;  I  will  happily  accept  anything  that  will 
bring  more  facts  before  this  committee. 

Mr.  HuxGATE.  I  thank  the  gentleman. 

Mr.  Mayne.  And  I  do  not  say  that  facetiously. 

]\rr.  HrxGATE.  Mr.  Chairman,  I  understood  that.  And  I  shall  not 
yield  further. 

Mr.  Daxielsox.  ]\Ir.  Chairman  ? 

Mr.  PIuxgate.  I  am  not  done. 

My  friend  is  not  a  demagog.  He  never  does  anything  halfway.  And 
I  can  understand  the  excess  of  zeal  in  a  cause  one  deeply  believes  to  be 
right.  I  have  heard  this  doggeiel  once.  Mr.  Chairman.  I  have  heard  it 
twice,  and  now  T  have  heard  it  the  third  time.  Tlie  cock  has  crowed  and 
it's  time  to  speak. 

He  has  referred  to  colleagues  on  this  comuiittee  and  other  colleagues 
in  Congress  as  hypocrites.  Well.  I  am  not  entitled  to  s]:)eak  for  anyone 
else,  but  we  in  Missouri  proudly  say.  "I  may  be  a  horse's  neck,  but  I 
am  not  a  hyjiocrite.''  I  would  hope  that  the  gentleman  would  with- 
draw or  apologize  for  that  remark,  or  failing  that,  at  least  ask  to 
have  the  characterization  deleted. 

Another  member  of  this  committee  has  characterized  these  remarks 
in  the  vein  of  scurrilous.  That  term  is  too  strong  for  me.  T  find  it 
unpusillanimous  persiflage.  If  he  insists  on  characterizing  distin- 
guished members  such  as  Les  Arends.  John  Anderson.  Rill  Bray, 
T)ave  Dennis,  Bob  Michel,  Harold  Froehlich,  Al  Quie.  Bill  Scherle, 
Keith  Sebelius,  Governor  Thompson,  and  Charlie  Thone  as  those 
whose  views  can  be  influenced  by  campaign  contributions,  that  is  his 
privilege.  But  I  resent  it  vigorously. 

XoAv,  I  fear  this  situation  has  deliberately  been  rendered  obtuse, 
and  for  this  reason  I  would  like  to  give  an  example  to  demonstrate 
clearly  the  difference  between  a  legitimate  campaign  contribution 
and  a  bribe,  a  legal  act  and  a  criminal  act. 

How  can  you  hear  a  case  fairly  when  a  co-op  gave  you  campaign 
money  and  may  have  given  someone  else  a  lu'ibe?  It  is  the  same  co-op. 

You  go  into  a  drugstore  and  you  get  some  magazines  and  candy, 
and  you  go  to  the  pharmacist  with  a  prescription  and  get  some  drugs, 
and  then  you  go  to  the  cashiei'  and  you  ]:>ay  for  it  and  leave. 

Another  fellow  breaks  into  the  druii  store  that  night,  grabs  some 
magazines,  grabs  some  cajidy,  and  without  a  prescription  picks  up 
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illicit  drugs,  and  he  is  charged  with  burglary  and  you  are  called  for 
jury  duty.  How  can  you  sit  on  the  jury  when  you  both  went  to  the 
same  drugstore,  got  the  same  merchandise  on  the  same  day? 

Well,  it  is  pretty  easy.  You  acted  legally  and  he  acted  like  a  burglar. 
And  there  is  no  disqualification  at  all,  and  those  who  seek  to  confuse 
the  public  would  confuse  horse  chestnuts  with  chestnut  horses. 

Now,  I  do  not  know  that  it  is  illegal  to  throw  dust  in  the  juryman's 
eye.  Maybe  not  even  immoral.  But,  it  is  not  in  the  highest  tradition 
of  the  bench  or  the  bar  or  of  this  committee.  Thank  j^ou,  Mr.  Chair- 
man. 

Mr.  Mayxe.  Mr.  Chairman,  I  move  the  previous  question. 

The  Chairman.  I  recognize  the  gentleman  from  Arkansas,  Mr. 
Thornton. 

jNIr.  Thornton.  Thank  you. 

Mr,  HoGAN.  Point  of  order,  Mr.  Chairman. 

jSIr.  Thornton.  Thank  you,  Mr.  Chairman. 

Mr.  HoGAN.  Point  of  order.  Did  the  gentleman  from  Missouri  offer 
an  amendment  to  the  motion  ? 

The  CHAHiiiAN.  No ;  he  did  not  offer  an  amendment  to  the  motion. 

JNIr.  HuNGATE.  I  will  withdraw  my  amendment. 

Mr.  Thornton.  Thank  you,  ]\Ir.  Chairman.  I  do  appreciate  the 
opportunity  to  be  heard  briefly  on  this  matter. 

I  think  it  is  important  for  us  to  reflect  a  moment  about  what  the 
purpose  of  our  inquiry  with  regard  to  investigating  contributions  by 
the  milk  producers  exactly  was.  It  was  not  to  determine  how  many 
campaign  contributions  were  made  to  the  President  or  to  any  Member 
of  Congress.  The  question  purely  and  simply  was  whether  the  promise 
of  financial  aid  was  in  and  of  itself  a  factor  in  the  President's  deci- 
sion on  milk  prices.  And  if  so,  whether  that  is  an  impeachable  offense. 

If  it  should  be  shown  that  the  donations  were  a  determining  factor 
in  the  President's  action,  it  does  not  really  matter  what  other  factors 
I  might  have  considered.  If  some  Members  of  Congress  supported 
that  action,  whatever  the  reason  for  their  decision,  that  would  not 
relieve  anyone  from  the  requirements  of  law.  As  far  as  the  President 
was  concerned,  the  reasons  for  any  Congressman's  recommendation 
on  milk  prices  was  totally  irrelevant. 

In  deciding  whether  the  contributions  were  a  factor,  it  might  be 
useful  to  know  how  many  Congressmen  supported  higher  milk  prices, 
and  that  information  has  been  furnished.  As  to  the  reason  that  the 
Congressmen  may  have  supported  higher  prices,  if  there  is  any  sug- 
gestion that  such  support  was  wrong,  we  should  remember  that  any 
member  of  this  committee  or  any  other  committee  in  Congress  who 
has  failed  to  meet  legal  standards  in  accepting  campaigTi  contribu- 
tions is  fully  subject  to  the  process  of  law,  and  there  is  no  necessity 
for  an  investigation  by  this  committee. 

The  executive  branch,  through  the  Department  of  Justice  and  the 
judicial  branch  through  the  courts  have  ample  means  and  full  au- 
thority to  investigate,  convict,  and  punish  any  Member  whose  con- 
duct falls  below  such  legal  standard,  and  there  have  been  four  such 
convictions  in  the  past  5  years. 

Also,  the  Constitution  provides  a  Member  may  be  expelled  by 
two-thirds  of  the  body  in  which  he  sits.  Impeachment  is  not  the 
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method  of  removing  a  person  in  office.  In  re  Chapin  166  U.S.  61.  It 
seems  evident  to  direct  the  attention  of  this  committee  to  tlie  financial 
records  of  other  Congressmen  is  outside  the  responsibility  of  our 
committee. 

Now,  since  the  suggestion  by  the  gentleman  from  Iowa,  Mr.  INIayne, 
to  produce  these  records  cannot  be  grounded  on  a  duty  of  this  com- 
mittee to  review  that  material,  the  only  remaining  reason  for  seeking 
the  information  woukl  be  to  establish  that  some  Congressmen  may 
have  been  motivated  by  contributions  similar  to  those  that  we  are 
inquiring  into.  If  that  is  true,  it  is  a  cause  for  deep  concern,  but  it  is 
beyond  our  committee's  power  to  correct  it. 

Omissions  or  mistakes  by  some  among  us  do  not  lessen  our  duty 
to  apply  the  standard  of  conduct  implied  by  the  Constitution  and  the 
law  of  this  Congress.  I  cannot  accept  the  argument  because  the  Con- 
gress, the  Department  of  Justice  or  the  courts  are  not  perfect  insti- 
tutions that  we  cannot  sustain  a  system  of  laws.  Such  an  argument 
certainly  should  carry  no  more  weight  here  than  in  any  other  legal 
forum. 

Just  2  weeks  ago,  Mr.  Justice  Rehnquist  in  the  case  of  Michigan 
against  Tucker  said  the  following : 

Just  as  the  law  does  not  require  that  a  defendant  receive  a  perfect  trial,  only 
a  fair  one,  it  cannot  realistically  require  that  policemen  investigating  serious 
crimes  make  no  errors  whatsoever.  Rather  than  requiring  perfection,  our  sys- 
tem is  designed  to  tolerate  mistakes  and  imperfections,  and  see  that  justice  is 
done  in  spite  of  it. 

This  committee  has  absolutely  no  authority  to  substitute  for  the 
standards  of  law  a  standard  based  on  the  shortcomings  of  others,  and 
neither  are  we  authorized  to  investigate  or  judge  the  behavior  of 
Members  of  Congress.  We  have  a  full  and  difficult  assignment  in 
performing  our  duty  under  the  Constitution  in  this  case,  and  we  do 
not  have  authority  to  cure  all  of  our  Nation's  ills. 

For  these  reasons,  I  urge  the  defeat  of  this  resolution,  or  support  the 
ruling  of  the  Chair  that  this  is  not  germane  to  our  committee's 
authority 

The  Chairman.  The  question  is  on  the  motion  offered  by  the  gentle- 
man from  Iowa. 

All  those  in  favor  of  the  motion 

Mr.  Mayne.  I  ask  for  a  rollcall  vote,  Mr.  Chairman. 

Mr.  Chairman.  Call  of  the  roll  is  demanded.  All  those  in  favor  of 
the  motion,  please  say  aye ;  all  those  opposed,  no. 

Mr.  Waldie.  Is  the  motion  on  the  previous  question  ? 

The  Chairman.  No  ;  it  is  on  the  motion  by  the  member  from  Iowa. 
The  clerk  will  call  the  roll. 

The  Clerk.  Mr.  Donohue. 

Mr.  Donohue.  No. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  No. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  No. 

The  Clerk.  Mr.  Hungate. 
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Mr.  HUNGATE.  No. 

The  Clerk.  Mr.  Conyers. 

Mr.  Conyers.  No. 

Tlie  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  No. 

The  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  No. 

The  Clerk.  Mr.  Mann. 

Mr.  Mann.  No. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

Mr,  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  No. 

The  Olerk.  Mr.  Kangel. 

Mr.  Rangel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  No. 

The  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  No. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  No. 

The  Clerk.  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  No. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  Hutchinson.  Aye. 

The  Clerk.  ;Mr.  McClory. 

Mr.  McClory.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye, 

The  Clerk  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wig<3INS.  Aye. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  Aye, 

The  Clerk,  Mr,  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

]Mr.  INIayne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  HoGAN.  Aye. 

The  Clerk.  Mr.  Butler. 
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IMr.  Butler.  Aye. 

Tlie  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lett. 

Mr.  LoTT.  Aye. 

The  Clerk.  Mr.  Froehlich. 

IMr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

INIr.  ]\L\RAziTi.  Aye. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  No. 

Tlie  Clerk.  Mr.  Chairman  ? 

The  Chairman.  The  clerk  will  report. 

The  Clerk.  Seventeen  members  voted  aye,  21  members  voted  no. 

The  Chairman.  And  the  motion  is  not  agreed  to.  The  gentleman 
from  California. 

Mr.  "Waldie.  Mr.  Chairman,  it  is  my  understanding  that  today  on 
the  agenda  is  consideration  of  releasing  of  materials  that  the  committee 
has  been  considering  over  these  many,  many  weeks.  And  I  happen  to 
persist  in  the  view  that  all  of  the  materials  should  be  released,  and  I 
wish  to  argue  at  the  appropriate  point  in  time.  But,  I  ask  the  chairman 
if  we  are  not  confronted  with  a  sort  of  a  catch  22  situation? 

The  materials  that  we  seek  to  release  are  presently  privileged  by  a 
rule  of  confidentiality,  and  when  we  discuss  the  matter  of  releasing 
those  materials,  will  we  not  have  to  be  in  executive  session  to  do  that? 

The  Chair^ian.  The  gentleman  is  correct  in  that  the  material  that 
was  presented  was  presented  under  the  caveat,  under  the  rule  which 
required  that  in  the  event  the  material  was  going  to  be  presented, 
which  might  tend  to  defame  or  degrade,  that  that  material  would  be 
developed  or  presented  in  closed  session,  and  that,  therefore,  under 
rule  11,  27 (o),  the  rule  provides  that  no  evidence  or  testimony  taken 
in  executive  session  may  be  released  or  used  in  public  session  without 
the  consent  of  the  committee.  And  I  would  interpret  that  rule  to  mean 
that  if  there  were  to  be  a  discussion  concerning  the  release  of  this 
material,  that  the  use  of  it  in  public  session  would  not  be  permissible 
unless  the  committee  would  consent  to  it,  and  that  deliberation  would 
have  to  be  in  closed  session. 

Mr.  Waldie.  Well,  Mr.  Chairman,  does  it  take  a  motion  to  resolve 
the  committee  into  executive  session  ? 

The  Chairman.  Yes ;  it  would. 

Mr.  Waldie.  Well,  I  so  move,  Mr.  Chairman. 

Ms.  Jordan.  Mr.  Chairman,  before  he  puts  that  motion,  before  you 
put  that  motion  I  would  like  a  question  of  clarification.  If  we  do  vote 
to  go  into  executive  session,  is  there  anything  which  would  prevent 
any  member  from  stating  publicly  how  he  voted  on  the  matter  of  re- 
leasing the  materials  and  why,  without  going  into  the  substance  of  the 
material  ? 
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The  Chaikmax.  There  is  no  prohibition.  As  a  matter  of  fact,  should 
the  matter  come  to  a  recorded  rollcall  vote,  all  those  votes  are  made 
public. 

Ms.  JoRDAX.  Thank  you,  'Mv.  Chairman. 

Mr.  Seiberling.  Mr.  Chairman,  parliamentary  inquiry.  Does  the 
gentleman  from  California  assert  that  he  intends,  or  that  it  is  ines- 
capable that  a  discussion  will  take  place  on  the  substance  of  the  ma- 
terials that  we  are  going  to  vote  on  ?  If  not,  I  would  suggest  that  until 
such  time  as  somebody  wishes  to  bring  up  some  particular  item  of  in- 
formation, then  it  would  be  not  in  order  to  make  such  a  motion. 

The  Chairman.  The  Chair  would  like  to  state  that  reference  could 
be  made  to  that  material  since  this  material  is  going  to  be  referred  to, 
and  there  is  no  way  to  escape  from  the  prohibition  of  the  rule. 

Mr.  Seiberling.  Well,  it  seems  to  me,  Mr.  Chairman,  that  it  is  not 
inescapable  that  we  have  to  refer  to  the  material.  We  are  going  to  dis- 
cuss the  principle  of  releasing  the  information,  and  I  suggest  that  it 
is  not  necessary  to  get  into  the  substance  of  the  information  in  order 
to  discuss  that  principle. 

Mr.  Edwards.  Would  you  yield,  John  ? 

J\lr.  Seiberling.  Yes,  I  yield. 

Mr.  Edwards.  I  think  that  we  ought  to  make  every  effort  to  be 
public  wherever  possible,  and  where  rules  of  the  House  and  rules  of 
privacy  and  due  process  are  not  involved.  And  I  think  that  the  gentle- 
man from  Ohio  is  making  a  very  good  point. 

At  the  point  at  which  confidential  information  might  be  disclosed, 
we  could  go  into  executive  session  at  that  time. 

Mr.  MgClory.  .Mr.  Chairman,  parliamentary  inquiry. 

The  Chairman.  Mr.  jNIcClory. 

Mr.  McClory.  Mr.  Chairman,  there  will  not  be  any  effort  or  there 
will  be  no  action  taken  with  regard  to  closing  hearings  which  are  to 
be  resumed  next  week  at  the  time  we  have  our  closed  session;  will 
there  ? 

The  Chairivian.  No.  This  inquiry  and  the  motion  made  pursuant  to 
the  inquiry  does  not  relate  to  the  hearing. 

]Mr.  McClory.  So  the  subject  as  to  whether  or  not  witnesses  will  be 
heard  in  open  or  closed  session  will  be  decided  in  public  session  'i 

The  Chairman.  No.  That  rule  still  prevails. 

INIr.  Kastenmeier.  Mr.  Chairman  ? 

]\Ir.  McClory.  In  other  words,  you  will  not  be  taking  up  in  our 
closed  session  the  subject  of  open  or  closed  hearings  with  regard  to  the 
witnesses,  but  at  a  later  time  the  question  of  an  open  or  closed  hearing 
with  regard  to  the  taking  of  testimony  of  witnesses  will  be  decided  in 
a  closed  session,  Mr.  Chairman  ? 

The  Chairman.  That  will  be  an  issue  that  will  be  decided.  The 
question  of  witnesses  is  separate  and  apart  from  the  initial  presenta- 
tion. 

IMr.  IMcClory.  And  that  will  be  decided  in  open  session  ? 

The  Chairman.  Well,  that  will  be  a  matter  determined  by  the 
committee. 

Mr.  Dennis.  Mr.  Chairman? 

Mr.  Mezvinsky.  Mr.  Chairman  ? 

The  Chairman.  jNIr.  Mezvinsky. 
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]\Ir.  ^Iezvixsky.  Mr.  Chairman,  on  that  point,  as  well  as  the  re- 
lease, I  Avould  follow  the  view  that  we  should  try  to  have  our  dis- 
cussions, if  at  all  possible,  in  the  open,  since  we  are  talking  about  re- 
lease of  material.  And  I  would  agree  with  JSIr.  Edwards  and  ]\Ir. 
Seiberling  tliat  if  there  is  any  confidential  material  at  that  time,  we 
may  have  to  make  that  decision,  because  if  we  carry  this,  the  agenda 
No.  2  will  be  in  closed  session,  and  the  agenda  Xo.  3  will  have  to  be 
in  closed  session,  because  if  we  are  going  to  talk  about  witnesses,  that 
again  would  raise  the  question  about  confidentiality. 

So,  I  am  very  concerned  that,  in  fact,  if  we  can  discuss  this  matter, 
that  the  decision  should  be  made  in  open  so  that  all  of  the  members 
have  the  opportunity  to  express  themselves,  as  well  as  the  opportunity 
to  vote  in  the  open  rather  than  in  a  closed  session.  I  do  not  like  to  see 
two  out  of  the  three  items  in  a  public  business  meeting  held  behind 
closed  doors.  I  did  not  think  that  was  the  purpose  of  the  agenda  today. 

Mr.  Dexxis.  Mr.  Chairman? 

Mr.  Kastex'meier.  Would  the  gentleman  from  Iowa  yield?. 

Mr.  Mez\t:x-sky.  Yes,  I  would  be  glad  to  yield. 

Mr.  Kastex'meier.  I  too  would  like  to  speak  in  favor  of  the  prop- 
osition as  put  by  the  gentleman  from  Ohio,  Mr.  Seiberling.  This  has 
been  the  subject  of  numerous  caucuses  I  am  sure  on  both  sides,  and 
in  extended  discussions  of  such,  of  this  question,  the  question  of 
materials  per  se,  which  would  be  revealed,  has  never  come  up;  that 
is  to  say.  nothing  has  been  revealed  in  any  discussions  which  would 
be  excluded  material  or  would  require  a  closed  session. 

So,  I  suspect  that  this  debate  can,  if  there  is  one,  can  be  pursued 
without  specific  references  to  items  which  would  be  covered  by  con- 
fidentiality. 

Mr.  INIcClort.  :Mr.  Chairman? 

Mr.  Dex'X'is.  ]Mr.  Chairman  ? 

Mr.  ]McClory.  "Would  the  gentleman  from  Iowa  yield  to  me? 

Mr.  ^Mezvix'skt.  Yes,  if  I  have  any  more  time  I  will  be  glad  to 
yield  to  the  gentleman. 

]Mr.  ]McClory.  I  would  like  to  concur  in  the  thought  that  I  really 
see  no  reason  why  we  need  to  go  into  closed  session  for  the  considera- 
tion of  item  Xo.  2.  But,  if  we  do,  I  want  it  to  be  limited  to  that,  and 
I  want  us  to  open  these  hearings  just  as  soon  as  we  can,  and  certainly 
with  regard  to  the  hearing  of  witnesses  unless  there  is  objection  on 
the  part  of  the  witnesses,  and  then  I  think  they  should  be  in  open 
session. 

Mr.  Dex'X'is.  Mr.  Chairman  ? 

The  CiiATRisrAx.  INlr.  Dennis. 

Mr.  Dexxis.  Thank  you,  Mr.  Chairman. 

I  do  not  think  any  member  of  this  committee  is  a  better  certified 
exponent  of  public  hearings  than  the  gentleman  from  California, 
Mr.  Waldio.  He  cannot  be  reproached  on  that  subject.  In  my  opin- 
ion, he  has  made  a  A^ery  sensible,  practical,  and  almost  necessary 
motion  here,  which  I  think  we  ought  to  vote  on  and  adopt. 

As  a  matter  of  honest  fact,  you  cannot  discuss  this  subject  intel- 
ligently without  getting  into  the  subject  matter  involved.  You  would 
have  to  jumji  up  and  down  here,  opening  and  closing  this  meeting  like 
the  shutter  of  a  camera  if  you  get  into  that  business,  and  as  an  actual 
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practical  matter,  the  question  of  calling  witnesses,  this  No.  2  matter 
of  opening  the  record,  are  all  bound  up  together,  because  if  you  are 
going  to  call  witnesses  in  the  open  you  have  got  a  problem  if  the 
record  is  closed  because  they  are  going  to  be  referring  to  the  record. 

We  have  got  to,  talk  this  thing  over,  both  branches  of  it  in  an 
executive  session.  And  Mr.  Waldie  is  just  so  right,  and  I  am  glad 
everybody  has  had  a  chance  to  make  a  speech,  but  I  think  we  ought 
to  vote  for  this  motion  right  now. 

The  Chaikmax.  The  gentleman  from  California. 

Mr.  Waldie,  Mr.  Chairman,  I  am  overwhelmed  by  Mr.  Dennis, 
so  overwhelmed  I  want  to  withdraw  my  motion. 

Mr.  Dennis.  jSIr.  Chairman  ?  Mr.  Chairman,  I  am  really  desolated. 
I  thouglit  I  was  going  to  have  one  chance  to  agree  with  my  friend. 

Mr.  LoTT.  Mr.  Chairman  ? 

Mr.  HtJNGATE.  Mr.  Chairman  ? 

The  Chairman.  The  gentleman  has  withdrawn  his  motion. 

Mr.  Hungate.  If  my  colleague  from  California  is  serious,  I  would 
be  pleased  to  offer  that  motion  and  I  would  welcome  the  support  of 
the  gentleman  from  Indiana. 

Mr.  Dennis.  You  have  got  it. 

]\Ir.  LoTT.  ]Mr.  Chairman  ? 

The  Chairman.  Mr.  Lott. 

INIr.  Lott.  In  that  connection,  I  would  like  to  have  the  comments 
of  counsel  on  this  subject  as  to  what  their  recommendations  might 
be,  or  if  they  have  any  particular  concerns  or  any  comments  that 
they  would  like  to  make  on  this.  I  think  that  would  be  very  important 
in  view  of  their  dealings  with  these  various  matters. 

The  Chairman.  Well,  might  I  state  to  the  gentleman  that  I  think 
that  this  is  not  a  matter  for  counsel  to  be  able  to  pass  upon.  This  is 
a  matter  that  the  committee  members  would  have  to  judge  in  ac- 
cordance with  the  rules  of  the  House,  and  this  is  not  the  question 
of  a  legal  opinion  and  concern  with  the  law. 

It  is  a  question  of  the  rules  of  the  House  which  the  Chair  has 
interpreted,  and,  however,  since  the  question  is  now  not  whether  or 
not  we  act  on  the  motion,  and  since  the  motion  has  been  with- 
drawn  

jMr.  Hungate.  Well,  Mr.  Chairman  ? 

The  Chairman.  We  can  go  on  with  another  subject. 

]Mr.  Hungate.  I  have  offered  the  motion,  Mr.  Chairman.  I  thought 
I  was  understood  to  have  offered  the  motion  and  received  support 
from  Indiana. 

The  Chairjian.  Is  the  gentleman  serious  about  offering  the 
motion  ? 

Mr.  Hungate.  Mr.  Chairman,  I  have  a  problem  convincing  anyone, 
but  I  am  serious. 

Mr.  Owens.  Question. 

Mr.  Hungate.  Is  the  Chair  requesting  the  gentleman  from  Missouri 
to  withdraw  his  motion  ? 

The  Chairman.  No;  the  Chair  is  not  requesting  the  gentleman 
from  Missouri  to  do  anything  other  than  that  the  Chair  has  called 
to  the  attention  of  the  members  the  rule,  and  the  rules  of  the  House 
Now,  despite  the  fact  that  some  of  our  members  may  feel  as  they 
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do  regarding  some  of  the  material  that  may  or  may  not  come  within 
the  purview  of  the  rule,  the  rule  is  as  stated.  I  would  hope  that  the 
members  consider  the  basis  on  which  this  rule  is  founded,  that  where 
material  has  been  developed  in  executive  session,  because  it  may 
have  tended  to  defame  or  degrade,  that  same  evidence  or  testimony 
M-hich  was  taken  in  executive  sesison  may  not  be  released  or  used 
in  public  session  without  the  consent  of  the  committee. 

jMr.  HuNGATE.  Mr.  Chairman,  may  I  be  recognized  ? 

The  Chairman.  Mr.  Hungate. 

Mr.  Hungate.  May  I  inquire  of  the  gentleman  from  Indiana  if 
our  legal  ground  is  still  firm,  and  if  he  still  supports  the  motion? 

Mr.  Dennis.  So  far  as  I  am  concerned,  Mr.  Hungate,  I  still  sup- 
port your  motion.  I  think  it  is  a  sensible  motion,  and  I  do  not  see 
anything  contrary  to  it  in  the  rule  that  the  chairman  read. 

Mr.  McClort.  Would  the  gentleman  from  Missouri  yield  ? 

Mr.  Hungate.  I  yield  to  the  gentleman  from  Illinois. 

]Mr.  McClory.  The  question  I  have  is  this :  I  think  the  rule  is  appli- 
cable if  we  are  going  to  be  discussing  in  the  course  of  entertaining  this 
motion  any  sensitive  material,  any  material  that  we  took  in  executive 
session,  if  we  are  going  into  the  specifics.  However,  it  would  seem  to  me 
that  if  there  was  no  occasion  to  discuss  the  evidence  itself,  all  we  are 
going  to  discuss  is  the  principle  as  to  whether  or  not  we  are  going  to 
release  evidence  which  relates  to  a  particular  subject  or  to  a  particular 
inquiry. 

!^Ir.  Dennis.  Would  the  gentleman  yield  ? 

Mr.  McClory.  Could  you  respond  ?  Is  there  any  occasion  to  discuss 
specific  evidence  ? 

Mr.  Hungate.  Well 

]Mr.  McClory.  In  the  course  of  entertaining  this  motion  ? 

jSIr.  Hungate,  My  experience  with  the  learned  38  members  of  the 
committee  is  I  never  know  what  they  will  discuss.  And  I  am  not  the 
one  to  say  they  should  not  discuss  it.  Is  the  gentleman  from  California 
seeking  or  asking  me  to  yield  ? 

Mr.  Wiggins.  Yes.  I  wish  to  inform  my  colleague  from  Illinois  and 
the  rest  of  the  members  that  I  do  intend  to  discuss  the  evidence  on  this 
motion. 

Mr.  Hungate.  I  thank  the  gentleman,  and  I  stay  with  the  motion  on 
advice  of  counsel. 

The  Chairman.  Is  there  any  further  discussion  on  the  motion? 
Otherwise,  the  question  is  going  to  be  on  the  motion.  The  quevStion  is 
on  the  motion  offered  by  the  gentleman  from  ]SIissouri,  IVIr.  Hungate, 
to  go  into  executive  session  under  the  rules  of  the  House,  27  (o)  and  the 
committee  is  advised  that  the  Chair  is  not  able  to  ascertain  if  this  mo- 
tion should  be  defeated,  and  we  should  go  into  open  session,  whether 
or  not  any  member  will  discuss  the  substance  of  the  material. 

INIr.  Hungate.  IMr.  Wiggins  indicated  he  would.  ]\Ir.  Wiggins  has 
indicated  he  will. 

The  Chairman.  Under  those  circumstances,  I  think  the  committee 
certainly  has  further  information  to  consider,  and  I  would  put  the 
question  on  the  motion. 

And  the  motion  is  whether  or  not  to  go  into  executiA^e  session  in  the 
consideration  of  the  possible  release  of  the  materials  developed  in  ex- 
ecutive session. 
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]Mr.  Seiberling.  ]Mr.  Chairman,  parliamentary  inquiry.  I  did  not 
know  that  it  is  an  inquiry,  but  I  would  just  like  to  make  a  comment, 
since  I  am  the  one  who  raised  the  question  on  ]\Ir.  Waldie's  original 
motion.  My  question  was  whether  any  person  intended  to  discuss  ma- 
terial that  was  received  in  executive  session  and  since  we  have  a  state- 
ment now  from  Mr.  Wiggins,  at  least,  that  he  intends  to  do  so,  then  my 
comment  or  my  question  has  been  answered  and  my  position  would  be, 
in  that  case,  we  have  no  choice  but  to  vote  for  executive  session. 

Mr.  McClory.  Parliamentary  inquiry. 

Mr.  Seiberling.  But  I  did  not  want  to  do  it  if  there  was  no  actual 
occasion  to  do  so. 

JNIr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  Parliamentary  inquiry.  As  I  understand  the  rule, 
there  is  not  occasion  for  any  motion.  The  Chair  must  rule  that  the  rules 
of  the  House  must  be  complied  wdth.  And  in  the  face  of  Mr.  Wiggins' 
suggestion  tliat  specific  material  would  be  discussed,  I  suggest  that  the 
motion  should  not  be  entertained,  that  the  Chair  should  rule  that  we 
do  not  go  into  executive  session. 

Mr.  Edwards.  Mr.  Chairman  ?  Mr.  Chairman  ? 

The  Chairman.  Mr.  Mezvinsky. 

Mr.  Mezvinsky,  I  yield  to  Mr.  Edwards  first. 

Mr.  Edwards.  Well,  thank  you.  Since  it  is  the  ruling  of  the  Chair 
that  mattei"S  of  confidentiality  will  be  discussed,  then  I  think  we  have 
no  choice  but  to  go  into  executive  session.  However,  I  do  so  most  reluc- 
tantly, because  I  think  that  the  time  that  any  member  would  be  dis- 
cussing matters  that  are  confidential  that  we  could  go  into  executive 
session  at  that  time.  But,  that  is  what  Watergate,  and  that  is  what  this 
hearing  is  all  about,  whether  we  comply  with  rules  and  laws  and  regu- 
lations, and  certainly  I  am  not  going  to  be  a  part  of  any  committee 
that  violates  the  rules. 

]Mr.  Mezm;nsky.  Mr.  Chairman,  I  just  wanted  to  add  that  if  we  now 
make  this  decision,  I  think  we  had  better  understand  the  implication 
of  it.  I  think  the  implication  of  the  decision  is  that  any  matter  that  we 
take  up  and  I  think  that  would  have  to  be  item  No.  3,  the  witnesses, 
that  that  too  will  have  to  be  then  done  in  executive  session,  because  if 
we  are  going  to  have  a  discussion  of  the  mere  release  of  the  material, 
and  a  person  wants  to  discuss  a  matter  that  comes  under  the  evidence, 
then  I  think  we  will  have  to  apply  these  same  standards  to  No.  3. 1  do 
not  like  that  standard  and  I  am  very  concerned  that  in  all  reality,  every 
session  that  we  are  going  to  have  now,  until  we  are  finally  going  to  re- 
solve the  matter,  as  to  the  question  of  impeachment,  may  find  itself 
behind  a  closed  door. 

Mr.  Drinan.  Mr.  Chairman  ? 

The  Chairman.  I  might  advise  the  member  that  if  we  should  vote 
in  closed  session  to  release  the  material,  then  that  rule  will  no  longer 
obtain,  since  the  material  would  have  been  released.  However,  the 
Chair  must  state  that  what  the  Chair  is  doing  now  is  merely  stating 
the  rules  of  the  House  and  no  committee  member  or  any  committee 
can  override  or  supersede  the  rules  of  the  House. 

INIr.  Mezvinsky.  I  certainly  respect  that,  and  I  guess  what  I  shall 
hope  for  is  that  we  will  release  the  material. 

^Ir.  Drinan.  INIr.  Chairman  ? 
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The  Chairman.  Father  Drinan. 

Mr.  Drinan.  Let  me  read  the  exact  rule,  Mr.  Chairman,  and  I  tliiiilc 
that  vre  may  be  able  to  have  a  vote  on  this.  As  I  read  it,  the  relevant 
section  O,  says  this:  "No  evidence  or  testimony  taken  in  executive 
session  may  be  released  or  used  in  public  session  without  the  consent 
of  the  committee."  Would  it  be  appropriate  to  have  a  vote  in  public 
on  whether  or  not  the  committee  wants  to  give  its  consent  at  this  time 
to  release  for  use  in  public  session  the  testimony  taken  in  executive 
session  ?  Could  we  not  ourselves  rule  on  this  rule  by  giving  the  consent 
of  the  committee  to  release  or  use  in  public  session  what  we  have 
learned  in  executive  session  ? 

Mr.  Railsback.  Mr.  Chairman  ? 

The  Chairman.  I  would  like  to  advise  Father  Drinan  that  before 
we  get  to  that  point  the  question  will  have  to  be  on  whether  or  not  we 
are  going  to  consider  the  release  of  that  material  and  the  consideration 
of  the  release  of  that  material,  which  was  developed  in  executive  ses- 
sion, comes  within  the  purview  of  rule  27-0  and  therefore  the  motion 
is  a  proper  one.  Now,  whether  my  position  is  to  release  is  something 
quite  apart  from  this  ruling  and  1  think  that  those  who  are  interested 
in  releasing  the  material  would  do  well  to  consider  that  we  operate 
within  the  rules  and,  therefore,  do  not  in  any  way  violate  the  rules  of 
the  House  so  that  in  the  event  we  do  approve  the  publication  or  release 
of  the  materials  that  that  motion,  if  adopted,  would  be  inoperative,  to 
use  the  word. 

Mr.  Railsback.  Mr.  Chairman? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Chairman,  I  just  want  to  briefly  concur  with 
what  you  said  and  remind  Father  Drinan  of  Mr.  Wiggin's 
admonition  that  he  does  intend  to  discuss  evidence.  I  happen  to  favor 
the  release  of  the  materials  to  the  public.  But,  I  think  we  ought  to 
get  on  with  it,  and,  Mr.  Chairman,  you  have  the  right,  I  think,  as 
Mr.  McClory  has  suggested,  to  do  that  on  your  own  initiative. 

Mr.  McClory.  If  the  gentleman  will  yield,  may  I  suggest  that  the 
chairman  declare  that  we  are  now  in  executive  session  ? 

The  Chairman.  The  Chair  does  not  possess  that  authority.  The 
Chair  states  again  that  the  Chair  is  operating  within  the  rules  of  the 
House  and  wants  to  do  only  that  which  the  committee  permits  him  to 
do,  and  the  House  permits  him  to  do.  And  I  think  it  would  be  well  if 
we  acted  on  the  motion  which  has  been  presented  by  the  gentleman 
from  Missouri. 

Mr.  Kastenmeier.  Parlimentary  inquiry,  ]\Ir.  Chairman. 

The  Chairman.  The  gentleman  will  state  it. 

Mr.  Kastenmeier.  Would  it  not  be  equally  proper  for  the  Chair 
to  admonish  members  that  they  may  not  discuss  in  open  session  con- 
fidential materials ;  that  is  to  say,  foreclose  Mr.  Wiggins  so  long  as  we 
are  in  open  session  or  any  other  member  from  revealing  confidential 
materials?  That  is  equally  operative,  it  seems  to  me,  as  a  policy  deci- 
sion. And  should  we,  therefore,  should  the  committee  vote  to  open  this 
session,  that  is  to  say  to  fail  to  go  into  executive  session,  turn  down  the 
motion  by  the  gentleman  from  INIissouri,  in  fact,  members  are  fore- 
closed from  discussing  confidential  materials  and  we  are  then,  there- 
fore relegated  to  discuss  the  matter  only  in  terms  of  policy.  And  if 
someone  desires  to  discuss  confidential  material  at  that  time,  he  would 
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have  to  renew  the  request  to  go  into  executive  session,  so  that  he  or  she 
may  do  so.  Are  we  not  in  that  position,  Mr.  Chairman  ? 

The  Chairman".  No.  I  regret  to  say  that  the  Chair  feels  that  any 
direction  that  he  may  give,  or  any  ruling  he  makes,  cannot  supersede 
a  rule  of  the  House,  which  states  that  the  committee,  this  would  have 
to  be  with  the  consent  of  the  connnittee.  And  I  fail  to  see  where  I 
could,  without  in  any  way  violating  the  rules  of  the  House,  and  the 
possibility  of  taking  action  which  might  later  be  declared  to  be 
inoperative  or  a  violation  of  the  rules. 

Mr.  HuNGATE.  Mr.  Chairman  ? 

Mr.  Flowers.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Flowers. 

Mr.  Flowers.  Mr.  Chairman,  it  is  with  great  fear  and  reluctance 
that  I  would  cut  off  this  stimulating  debate,  but  I  move  the  previous 
question. 

The  Chairman".  The  question  is  on  the  motion  offered  by  the  gentle- 
man from  Missouri. 

All  those  in  favor  of  the  motion,  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  Opposed? 

[Chorus  of  "noes."] 

Mr.  Waldie.  Eollcall,  Mr.  Chairman. 

The  Chairman.  A  rollcall  was  demanded,  and  all  those  in  favor 
please  say  aye  and  all  those  opposed,  no. 

The  Clerk.  Mr.  Donohue. 

Mr.  Donohue.  Aye. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  Aye. 

The  Clerk.  ISIr.  Kastenmeier. 

IVIr.  Kastenmeier.  No. 

The  Clerk.  Mr.  Edwards. 

]\Ir.  Edwards.  Aye. 

The  Clerk.  Mr.  Hungate. 

Mr.  Hungate.  Aye. 

The  Clerk.  Mr.  Conyers. 

]\Ir.  CONTERS.  No. 

The  Clerk.  Mr.  Eilberg. 

Mr.  ElLBERG.  No. 

The  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flow^ers.  No. 

The  Clerk.  Mr.  Mann. 

INIr.  JNIann.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  No. 

The  Clerk.  Mr.  Eanorel. 
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Ml .  Eaxgel.  Aye. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  Aye. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thorxton.  Aye. 

The  Clerk.  Ms.  Holtzman. 

Mrs.  Holtzman.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  No. 

The  Clerk.  Mr.  Mezvinsky. 

]Mr.  Mez\^nsky.  No. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  Hutchinson.  Aye. 

The  Clerk.  Mr.  IMcClory. 

Mr.  McClort.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  I^Ir.  Eailsback. 

INIr.  Railsback.  Aye. 

The  Clerk.  I^Ir.  Wiggins. 

Mr.  Wiggins.  Ajq. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  Aye. 

The  Clerk.  Mr.  Fish. 

jNIr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  ]Matne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  HoGAN.  Aye. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen.    ' 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  Lott.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  No. 

The  Clerk.  Mr.  Moorhead. 

Mr.  ISIooRHEAD.  Aye. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  No. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  No. 

The  Clerk.  Mr.  Rodino. 

The  Ctt  \irman.  Ave.  The  clerk  will  report  the  vote. 

Tlie  Clerk.  Twenty-four  members  have  voted  aye,  15  members  have 

^^The^CHAiRMAN.  And  the  motion  is  agreed  to  and  the  Chair  will 
declare  that  the  session  will  be  closed.  And  will  those  who  are  not 
members  of  the  committee  or  staff  please  leave  the  room.     ■ 

r  Short  recess."]  .  .   ^  , .  .  ^  -, 

[Whereupon  at  11 :55  a.m.  the  committee  went  into  executive  session. J 
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House  op  Representatr^s, 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  committee  met,  pursuant  to  notice,  at  11 :55  a.m.,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eilberg,  Waldie.  Flowers, 
Mann,  Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman,  Owens,  Mezvinsky,  Hutchinson,  JMcClory, 
Smith,  Sandman,  Railsback,  Wiggins,  Dennis,  Fish,  Mayne,  Hogan, 
Butler,  Cohen,  Lott,  Froehlich,  Moorhead,  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present :  John  Doar.  special  counsel ;  Al- 
bert E.  Jenner,  Jr.,  special  counsel  to  the  minority ;  Samuel  Garrison 
III,  deputy  minority  counsel ;  Robert  J.  Trainor,  counsel. 

Committee  staff  present :  Jerome  INI.  Zeif man,  general  counsel ;  Gar- 
ner J.  Cline,  associate  general  counsel ;  and  Franklin  G.  Polk,  associate 
counsel. 

The  Chairman.  The  committee  will  come  to  order.  I  recognize  the 
gentleman  from  Utah. 

Mr.  O^vENS.  Mr.  Chairman,  I  ask  to  be  recognized  for  a  series  of 
motions. 

The  Chairman.  The  gentleman  intends  to  offer  his  m^otions  one  at  a 
time? 

Mr.  Owens.  That  is  right,  Mr.  Chairman.  The  motion  to  be  recorded, 
I  think  the  clerk  will  read  the  first. 

This  is  entitled  "To  Release  Executive  Session  Materials." 

The  Chairman.  The  clerk  will  report  the  motion. 

The  Clerk  [reading]  : 

I  move  that  the  committee  publish  and  upon  publication  release  the  informa- 
tion and  evidentiary  material  presented  to  the  committee  in  executive  session, 
exclusive  of  classified  material  relating  to  the  bombing  of  Cambodia.  Such  mate- 
rial shall  include  committee  transcripts  of  recorded  Presidential  conversations 
with  such  deletions  as  have  been  agreed  to  by  the  chairman  and  ranking  minority 
member. 

Until  the  published  materials  are  released,  such  materials  shall  be  subject  to 
the  rules  of  confidentiality. 

The  Chairman.  Mr.  Owens. 

Mr.  Owens.  Mr.  Chairman,  I  think  that  the  arguments  to  be  made  for 
this  motion  are  quite  obvious  to  the  members.  We  have  been  talking 
about  it  individually  and  together  for  some  time. 

(1591) 
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I  think  tlie  big  argument  is  simply  that  it  is  now  timely.  If  there  was 
justification  foi" closing  our  hearings,  and  the  committee  decided  by 
inajoi-ity  vote  that  there  was,  there  is  now  justification,  as  we  move 
to  the  final  stages  of  our  inquiry,  there  is  justification  that  we  make 
public  the  materials  which  have  been  presented  to  us  and  compiled 
by  us  during  the  initial  investigatory  phase.  I  think  that  the  public 
has  a  right  to  know  what  is  in  these  materials  and  if  we  desire  public 
confidence  in  the  ultimate  judgment  of  this  committee  and  public 
support  for  the  ultimate  decision,  then  I  think  we  have  to  prepare 
the  public  with  the  materials  which  the  staff  have  prepared  for  our 
use.  I  think  there  is  no  longer  any  reason  for  secrecy.  The  trial  of  Mr. 
Ehrlichman,  I  think,  is  to  start  tomorrow  and  presumably,  the  jury 
will  be  sequestered  prior  to  the  time  that  these  materials  can  physically 
be  published  and  released. 

A  great  deal  of  the  sensitive  material,  sensational  material,  has 
already  leaked  out  and  the  rest  will  come  out  sooner  or  later  and 
probably  sooner  anyway. 

I  think  it  is  now  important,  as  we  prepare  for  the  witnesses  and 
as  we  prepare  especially  for  the  arguments,  that  these  materials  upon 
which  we  will  base  our  arguments  and  our  votes  on  any  possible 
articles  of  impeachment,  I  think  it  essential  that  these  materials  be 
let  out  so  the  public  has  them  as  the  background,  so  that  they  are 
aware  of  the  matters  upon  which  we  will  base  our  arguments  and  our 
decisions. 

Mr.  Cohen.  Will  the  gentleman  yield? 

Mr.  Oavtjns.  Yes. 

Mr.  Cohen.  I  ha\'e  two  questions  I  would  like  to  ask.  You  said  it 
is  now  timely  and  the  question  of  time  is  of  great  importance  to  this 
committee  and  to  the  courts.  I  notice  there  is  no  date  specified  in  your 
motion.  I  do  not  think  there  should  be,  but  perhaps  we  should  have 
some  understanding  by  the  Chair  and  by  the  committee  that  this 
information  should  not  be  released  until  not  only  does  the  trial  start 
of  Ehrlichman:  they  have  not  empaneled  a  jury  yet  and  I  think  it 
would  be  unwise  for  us  to  release  it  until  the  jury  has  been  empaneled, 
as  suggested  by  Judge  Gesell. 

Second.  I  do  not  think  it  goes  quite  far  enough  in  excluding  the 
matteis  about  Cambodia.  I  am  a  little  concerned  about  some  of  the 
information  gathered  by  the  FBI  on  the  wiretaps  about  the  personal 
lives  of  sonie  of  the  reporters,  as  an  example.  I  do  not  think  that  has 
any  place  in  the  public  domain. 

So  with  some  modification,  I  can  support  your  motion  if  it  can  be 
a  little  more  restrictive. 

Mr.  Owens.  I  have  never  been  one  who  felt  that  the  release  of  these 
materials  could  substantially  prejudice  the  rights  of  Mr.  Ehrlichman 
to  a  trial.  Physically,  as  I  said  in  my  remarks,  I  am  doubtful  that 
the  materials  can  be  prepared,  published,  and  released  prior  to  the 
sequestering  of  the  jury  on  the  assumption  that  that  will  be  done  in 
the  next  2  or  3  days  anyway.  I  do  think  that  they  ought  to  be  out 
very  soon. 

On  the  FBI  wiretaps,  based  on  articles  in  the  newspapers  OA^er  the 
last  10  days.  I  think  it  was  Time  or  Newsweek  which  set  forth  by 
name  in  much  greater  detail  information  on  those  17  "wiret^pees,"  if 
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that  is  a  term,  much  more  in  detail  than  what  we  have  had,  as  I 
recall,  available  to  this  committe.  So  I  am  doubtful  that  that  can 
be  hurtful. 

Mr.  LoTT.  Will  the  gentleman  yield  ? 

Mr.  Owens.  Yes,  I  yield  to  the  gentleman  from  Mississippi. 

Mr.  LoTT.  I  have  two  quick  questions.  I  am  inclined  to  support  the 
gentleman's  motion,  too.  I  would  like  to  ask — maybe  we  should 
direct  this  to  counsel.  Perhaps  the  gentleman  from  Utah  can  answer 
it. 

Do  we  have  executive  session  material  from  other  legislative  com- 
mittees other  than  what  would  be  included  in  this  exclusion  you  have 
for  the  Senate  Armed  Services  Committee?  I  just  do  not  recall,  but 
I  tliink  that  is  something  I  should  be  sure  about. 

]Mr.  Owens.  There  are  executive  materials.  I  understand  that  we 
may  release  them.  Maybe  counsel  could  tell  you  on  that. 

Mr.  DoAR.  We  have  notified  other  committees  with  respect  to  the 
possibility  tliat  executive  session  testimony  would  be  released  and 
have  not  used  any  of  the  testimony  except  where  there  is  that  under- 
standing. We  would  review  that  finally,  but  that  is  my  understanding. 

Mr.  LoTT.  All  right,  sir. 

One  other  brief  question:  Are  there  other  trials,  other  than  the 
Ehrlichman  trial,  that  might  be  in  some  way  affected  by  the  release  of 
this  material,  other  individuals  whose  rights  might  be  in  jeopardy, 
that  you  can  think  of  ? 

Mr.  DoAR.  Well,  the  rule  with  respect  to  pretrial  publicity  is  the 
impact  it  may  have  just  prior  to  the  time  that  the  jury  is  selected. 
There  are  no  other  cases  set  for  trial  before  September  9  at  the  earliest. 
So  that  the  only  trial  that  is  now  set  in  the  next,  prior  to  that  time, 
is  the  Ehrlichman  trial. 

Mr.  LoTT.  Thank  you. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mr.  Edwards.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Edwards. 

Mr.  Edwards.  Mr.  Chairman,  I  will  not  take  long,  because  my  views 
on  this  subject  are  well  known.  But  I  am  speaking  in  opposition  to  the 
motion  by  the  gentleman  from  Utah.  I  am  suggesting  that  this  com- 
mittee must  be  scrupulous  in  our  standards,  that  we  must  observe  care- 
fully the  procedures  and  protect  the  reputations  and  rights  of  indi- 
viduals, whether  they  are  the  subject  under  investigation,  witnesses, 
or  merely  people,  third  parties,  who  are  mentioned  in  the  text  of  the 
evidence. 

We  must  also  obsen-e  the  rights  of  the  respondent.  Just  because  he 
is  the  President  of  the  United  States  does  not  mean  that  the  ordinary 
rules  of  procedure  may  be  abandoned. 

Our  job,  as  established  in  the  resolution  of  the  House,  is  to  sift 
through  the  great  mass  of  evidence  and  then  to  determine  if  there  are 
any  impeachable  offenses.  Then,  if  voted,  to  publish  the  bill  of  im- 
peachment with  all  of  the  relevant  evidence  in  support.  This  motion 
offered  by  the  gentleman  from  Utah  contemplates  publishing  all 
the  information  relevant  or  irrelevant,  evidence  that  is  defamatory 
and  may  or  may  not  be  supportive  of  any  count  in  any  bill  of  im- 
peachment. 
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I  cannot  think  of  any  procedure  more  unfair  to  the  respondent 
and  to  third  parties  than  to  publish  defamatory  information  tliat 
can  prejudice  the  case  against  the  respondent  in  advance,  evidence  that 
is  totally  irrelevant  to  any  bill  of  impeachment. 

In  the  Senate,  if  it  were  a  court  of  law — and  I  understand  that 
the  rules  of  criminal  evidence  do  apply  in  the  Senate — the  defense 
counsel  could  ask  for  a  dismissal  just  on  this  ground  alone.  I  would 
point  out  in  closing,  Mr.  Chairman,  that  the  precedent — and  I  think 
we  should  have  some  decent  respect  for  the  President — do  not  support 
the  motion  of  the  gentleman  from  ITtah.  In  the  Andrew  Johnson 
trial,  to  my  knowledge  and  the  knowledge  of  staff  members  of  the 
House  Judiciary  Committee,  the  evidence  gathered  by  the  House  Ju- 
diciary Committee  has  never,  to  this  day,  been  published. 

In  the  Judge  Spear  impeachment,  I  quote  the  chairman.  He  said, 
"Evidence  challenged  on  the  material  can  be  allowed  in  the  record." 
But  then  the  chairman  said,  "We  will  scrutinize  it  and  if  it  is  not 
material,  we  will  not  have  it  published."  That  is  page  43. 

And  lastly,  the  only  other  precedent  that  I  can  find  is,  of  course, 
in  the  impeachment  inquiry  of  Mr.  Justice  Douglas  bv  this  com- 
mittee just  a  couple  of  years  ago.  The  select  committee  of  the  Judici- 
ary Committee  heard  evidence,  a  great  mass  of  evidence.  By  a  vote  of 
3  to  1,  it  decided  not  to  vote  the  report  favorably  a  bill  of  impeach- 
ment to  the  full  committee  and  to  this  day,  that  evidence  has  been 
sealed. 

I  therefore  would  urge  a  no  vote  on  the  motion. 

Mr.  Thorxtox.  Would  the  gentleman  yield  ? 

Mr.  Edwards.  Yes ;  I  yield. 

Mr.  Thorxtox.  I  would  like  to  associate  myself  to  the  remarks  of 
the  gentleman  from  California.  Thank  you  for  yielding. 

]Mr.  HuTCHixsox.  Mr.  Chairman  ? 

The  Chatrmax.  The  srentleman  from  Michigan,  Mr.  Hutchinson. 

Mr.  HuTCHixsox.  Mr.  Chairman,  I  want  to  say  that  I  airree  in 
substance  with  the  position  taken  by  the  gentleman  from  California, 
Mr.  Edwards.  I  think,  however,  that  it  would  be  most  inappropriate 
and  quite  unfair  if  this  committee  should  publish  any  materials 
until  after  Mr.  St.  Clair  has  been  heard  from  and  his  response  also 
included  in  such  publication.  Until  that  happens,  it  seems  to  me  as 
though  this  is  premature. 

Mr.  Owens.  Would  the  gentleman  yield  ? 

Mr.  HuTCHixsox.  Yes ;  I  yield  to  the  gentleman. 

Mr.  Owens.  I  regret  that  in  my  opening  remarks  I  did  not  make  a 
point  of  that,  but  that  is  clearly  the  express  intent,  not  just  of  the 
author  of  the  amendment,  but  of  the  chairman,  tiiat  the  presentation 
of  Mr.  St.  Clair  will  be  made  on  Thursday  and  Friday,  and  the 
materials  cannot  be  published  before  that  time.  While  I  do  not  in- 
tend to  speak  for  the  chairman,  that  clearly  is  the  intent  of  the  amend- 
ment. 

Mr.  Hutchinson.  I  am  glad  to  have  that  assurance.  I  yield  back 
the  balance  of  my  time. 

Mr.  Flowers.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Flowers. 
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Mr.  Flowers.  That  was  one  point  I  wanted  to  ask  of  Mr.  Owens, 
what  about  the  inclusion  of  the  St.  Clair  presentation  material.  I 
presume  that  that  would  be  the  Chair's  intention,  to  publish  it  at 
the  same  time  ? 

The  Chairman^.  Although  that  matter  is  premature  now,  but  that 
is  the  intention,  that  if  there  is  to  be  an  evidentiary  presentation,  it 
certainly  would  have  to  include  the  publication  of  the  materials  of 
Mr.  St.  Clair.  I  think  that  we  could  do  no  less. 

Mr.  Floavers.  If  this  motion  were  carried,  Mr.  Chairman,  would 
it  be  the  Chair's  intent  to  release  the  publication  of  all  of  the  materia] 
at  the  same  time? 

The  Chairman.  That  is  correct,  as  it  is  printed. 

Mr.  Floavers.  As  it  is  printed  ? 

The  Chairman.  That  is  correct. 

Mr.  Flowers.  Is  it  contemplated  that  it  will  be  printed  in  install- 
ments or  part  one  week,  part  the  next  week?  Over  a  period  of  how 
lono;  ? 

The  Chairinl^x.  Well,  I  do  not  know,  frankly,  what  the  physical 
problems  are,  what  the  logistics  are,  but  it  would  seem  to  me  that  in 
the  light  of  the  way  the  resolution  and  the  motion  is  drawn,  that 
the  material  would  be  all  the  material. 

Mr.  Flowers.  Well,  I  am  a  little  confused,  Mr.  Cliairman,  about 
when  it  would  be  released.  All  material  would  be  released  simultane- 
ously ?  Is  that  the  Chair's  ruling?  We  are  talking  about  some  8,000  to 
10,000  pages  of  material  which  would  obviously  be  in  different  bound 
volumes,  I  would  presume  some  being  prepared 

The  Chairman.  This  motion  includes  all  of  the  material.  Tliere- 
fore,  it  would  be  that  the  material  would  be  released  upon  publica- 
tion, all  of  the  material. 

Mr.  Flowers.  Thank  you,  Mr.  Chairman. 

Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  CoNTERS.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Conyers. 

Mr.  Conyers.  Mr.  Chairman,  I  want  to  make  sure  I  understand  my 
friend,  Mr.  Edwards,  from  California.  In  terms  of  his  citing  prec- 
edents, am  I  to  understand  that  the  precedent  was  the  one  that  you 
cited  during  j^our  remarks  in  opposition  to  this  motion  ?  Are  there  any 
others? 

Mr.  Edwards.  I  could  only  find  three  precedents  where  the  Judiciary 
Committee  either  published  all  of  the  evidence  or  did  not.  In  no  case 
could  I  find  a  case — and  they  are  very  confusing,  the  cases  them- 
selves— where  the  Judiciary  Committee  followed  the  practice  that  is 
contemplated  in  the  motion. 

Mr.  Conyers.  Well,  that  makes  me  feel  a  little  bit  better  as  one  who 
supports  the  motion  that  the  American  people  have  a  right  to  be  ad- 
vised of  what  we  are  doing.  It  seems  to  me  that  my  friend's  objection 
turns  primarily  around  the  Justice  Douglas  proceedings,  which  I  pre- 
sume is  the  most  recent  matter  in  his  mind.  I  would  not  want  to  charac- 
terize that  proceeding  as  having  been  one  so  differently  motivated 
than  the  matter  which  brought  us  to  this  inquiry.  But  it  does  seem  to 
me  that  reasonable  men  could  draw  a  distinction  between  those  two 
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matters  and  to  support  the  nonrelease  of  the  Doiifjlas  material  and  at 
the  same  time  support  the  limited  request  in  this  motion — this  is 
dealing  with  the  materials  relating  to  the  bombing  of  Cambodia.  I 
have  heard  no  one  argue  that  there  is  some  national  security  matter 
involved.  I  have  heard  no  one  suggest  that  anyone  would  be  defamed. 
I  really  heard  nothing  more  than  the  notion  that  it  might  be  contrary 
to  precedent  and  we  learn  that  the  precedents  are  really  in  confusion. 

So  I  think  that  the  members  would  really  be  advised  to  consider 
the  immediate  circumstances  of  this  impeachment  inquiry  and  I  hope 
support  the  gentleman  from  Utah's  motion. 

Mr.  Seiberling.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sandman.  Now  we  have  got  to  go  back  to  the 
House.  I  guess  I  would  rather  do  tliis  when  we  come  back  again,  be- 
cause I  feel  very  strongly  about  this  motion. 

Mr.  HuNGATE.  Mr.  Chairman  ? 

The  Chairman.  There  is  a  quonun  call.  The  Chair  will  recess  the 
committee  until  1 :45  p.m. 

[Whereupon,  at  12 :10  p.m.,  the  committee  recessed,  to  reconvene  at 
1 :4:5  p.m.,  this  same  day.] 

afternoon  session 

The  Chairman.  The  committee  will  come  to  order.  At  the  time  the 
committee  recessed,  the  gentleman  from  New  Jersey  had  the  floor,  Mr. 
Sandman. 

Mr.  Sandman.  Mr.  Chairman,  first  of  all,  I  want  to  associate  myself 
with  remarks  made  by  the  gentleman  from  California,  JNIr.  Edwards, 
insofar  as  the  rights  of  third  parties  are  concerned,  and  all  the  other 
things  he  had  to  say  which  I  think  made  sense. 

Now,  at  the  outset,  why  are  we  doing  this  ?  I  think  we  should  look 
into  it  a  little  more  deeply. 

First  of  all,  I  have  yet  to  meet  a  member  of  this  committee  that 
does  not  feel  that  he  should  call  the  shots  on  this  particular  issue.  I 
have  not  met  a  member  of  this  committee  that  believes  that  he  should 
in  any  way  delegate  his  vote  as  to  whether  or  not  he  is  going  to  vote 
for  impeachment  to  anyone,  even  his  constituents.  Now,  to  resort  to  a 
procedure  where  we  are  turning  over  all  of  the  evidence  we  have  to  the 
public  prior  to  making  tlie  decision,  if  we  are  to  make  the  decision, 
I  think  is  wrong.  I  cannot  see  it  serving  any  possible  purpose  at  all. 
Now,  the  only  thing  that  is  involved  here — it  is  politically  smart,  sure 
it  is,  to  say  you  want  to  release  everything  to  everybody.  But  is  it  the 
right  thing  ?  I  do  not  think  it  is. 

The  public  has  a  right  to  know.  Sure  the  public  has  a  right  to  know. 
But  wlien  we  finish  our  proceedings  here,  do  we  not  make  a  record  that 
becomes  public?  Does  not  the  entire  House  have  a  right  to  see  that 
entire  record  before  they  are  asked  to  vote  ?  Of  course  they  do.  Now, 
the  vote  of  the  member  is  reflected  here  in  the  record  by  the  reasons 
that  substantiate  that  particular  vote.  Every  member  who  feels  other- 
wise is  going  to  have  a  right  to  vote  in  the  negative.  He  is  going  to 
have  a  right  to  put  his  reasons  why  he  voted  that  way. 

Now,  in  my  judgment,  this  constitutes  what  the  public  is  entitled 
to  know,  what  their  elected  representatives  did  and  why  they  did  it. 
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I  just  cannot  see  any  justification  for  printing  up  some  800  pages  of 
testijnony,  records,  and  whatnot.  I  do  not  believe  it  is  in  the  best  in- 
terest of  everybody  to  turn  open  all  of  the  files  that  we  have  in  the 
Congressional  Hotel.  I  think  that  is  wrong. 

What  we  have  to  do  here — I  think  we  have  really  done  a  good  job 
up  to  now.  I  want  to  compliment  the  chairman  and  the  staff  and  all 
the  members.  I  think  this  has  been  done  orderly.  And  I  think  we  should 
try  to  end  this  job  with  judicial  judgment  as  it  should  be  done.  We 
do  not  have  to  have  any  publicity  by  making  it  look  like  we  are  trying 
to  give  everybody  every  shred  of  evidence  there  is  and  some  things 
that  are  not  even  evidence.  I  think  it  is  wrong.  I  just  cannot  see  any 
argument  for  it. 

Now,  if  we  talk  about  timeliness,  what  is  timeliness  ?  When  did  j^ou 
ever  hear  of  any  deliberative  body  turning  over  all  of  its  proceedings 
before  it  made  a  decision?  I  have  never  heard  of  that  before,  and 
why  should  this  be  an  exception  ?  This  is  not  our  purpose  and  I  think 
we  should  continue  in  an  orderly  fashion. 

Mr.  Seiberling.  Mr.  Chairman  ? 

JNIr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  Mr.  McClory. 

]\Ir.  MoClory.  Mr.  Chairman,  I  have  an  amendment  that  I  would 
like  to  propose.  My  amendment  would  strike  the  period  after  the 
word  "Cambodia"  in  line  4  and  the  balance  of  that  line,  line  5,  and 
line  6  through  the  word  "conversations"  and  add  in  lieu  thereof  the 
word  "and",  so  that  it  would  read  that  the  published  information  and 
evidentiary  material  "exclusive  of  the  classified  material  relating  to 
the  bombing  of  Cambodia  and  with  such  deletions  as  have  been  agreed 
to  by  the  chairman  and  ranking  minority  member." 

Mr.  Chairman,  I  move  the  adoption  of  that  amendment. 

Mr.  Wiggins.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  Mr.  Chairman,  I  would  like  to  speak  to  the  amend- 
ment and  also  to  the  basic  resolution.  I  support  the  amendment  as  a 
perfecting  effort,  but  frankly  oppose  the  basic  resolution  and  that 
resolution  as  amended.  I  think  that  it  is  a  fundamental  error  which 
the  committee  should  not  take. 

Mr,  Chairman,  our  responsibility  here  is  to  assess  the  evidence  with 
respect  to  whether  the  President  has  committed  an  impeachable  of- 
fense. Our  judgment  should  be  based  upon  the  law  and  on  the  facts 
related  to  the  law.  Our  judgment  must  of  necessity  be  rather  private 
and,  perhaps,  even  a  prayerful  consideration  of  the  evidence  in  this 
case. 

Now,  what  are  the  consequences  of  releasing  that  evidence  in  advance 
of  a  decision  ?  It  is  evident  to  me,  Mr.  Chairman,  that  to  do  so  would 
impact  this  committee  with  respect  to  public  pressure,  passions,  prej- 
udices. All  of  those  factors  are  irrelevant  to  our  task  and  indeed  should 
be  disregarded  by  us.  Yet  that  is  the  inevitable  cojisequence  of  a  public 
release  of  the  evidence  in  advance  of  a  decision  })y  this  body. 

Quite  apart  from  that,  Mr.  Chairman,  there  are  some  considerations 
which  have  been  expressed  by  my  friend,  Mr.  Edwards,  from  Cali- 
fornia which  cannot  be  taken  lightly.  This  committee,  if  no  other, 
should  be  particularly  sensitive  to  due  process  considerations  and  that 
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is  the  subject  addressed  by  Mr.  Edwards  of  California.  The  due  proc- 
ess considerations  are  not  confined  to  the  respondent  in  this  case,  but 
certainly  no  one  can  contend  tliat  he  is  not  entitled  to  due  process. 
There  are  third  parties  which  are  to  be  affected  and  affected,  in  my 
opinion,  unnecessarily  by  the  release  of  this  evidence. 

At  this  point,  I  would  like  to  refer  to  just  some  of  the  evidence 
which  can  adversely  affect  third  parties. 

It  is  my  understanding  that  at  the  present  time,  John  Mitchell  is 
under  indictment  and  will  be  tried,  it  is  expected,  sometime  in  Sep- 
tember on  a  criminal  charge  relating  to  this  "Watergate  matter.  On 
June  4,  the  President  of  the  United  States,  out  of  his  own  mouth, 
speculated  as  to  the  guilt  of  Mr.  Mitchell  in  that  proceeding.  Now, 
just  consider  the  consequences  to  Mr.  Mitchell's  fair  trial  if  that  dec- 
laration by  the  President  of  the  United  States  is  made  public.  At 
several  times,  Mr.  Chairman,  the  parties  here  in  the  evidence  before 
us  speculated  as  to  theories  of  how  the  break-in  occurred  and  who  was 
responsible.  Some  of  those  parties  are  high  people  in  the  administra- 
tion. How  would  it  impact  those  individuals  awaiting  trial  if  signifi- 
cant figures  were  to  speculate  as  to  their  guilt  wIlIi  respect  to  the 
Watergate  matter  immediately  in  advance  of  their  trial? 

Mr.  Raxgel.  Would  the  gentleman  yield  for  a  question  ? 

Mr.  WiGGixs.  I  will  in  just  a  moment.  I  am  alx»ut  through. 

Without  question,  Mr.  Chairman,  the  rights  of  those  defendants  are 
going  to  be  prejudiced  by  such  a  full  disclosure.  Now,  two  points  can 
bo  made  about  that.  One  is  that  the  evidence  in  that  respect  is  going 
to  come  out  anyway  when  this  matter  goes  to  the  House.  I  thiiik  that 
is  not  a  necessary  conclusion.  There  is  a  great  deal  here  which  relates, 
for  example,  to  pre-break-in  material  which  does  not  tie  the  President 
to  any  impeachable  act  so  far  as  I  have  been  able  to  discover  and  I 
have  not  heard  much  conversation  around  the  table  that  the  President 
knew  by  force  of  the  evidence  as  to  what  happened  before  the  Water- 
gate. Yet  we  have  plenty  of  evidence  with  respect  to  others  involve- 
ment pre-Watergate  on  which  they  are  going  to  be  judged  very  soon 
in  court. 

Then  a  final  point.  Let  us  look  at  this  in  terms  of  the  Presidential 
effect.  I  do  not  think  this  is  the  most  important  argument  to  be  made, 
but  it  is  worthy  of  consideration.  Down  the  road,  ladies  and  gentle- 
men, are  other  Congresses  with  other  personalities  and  other  paities 
in  power.  Those  future  personalities  are  going  to  look  at  the  prece- 
dent of  the  release,  the  public  release,  of  information  developed  during 
an  impeachment  inquiry.  It  certainly  is  not  going  to  be  lost  on  these 
future  politicians  that  the  name  of  the  game  may  well  be  the  investi- 
gation and  not  the  impeachment;  that  under  an  abuse  of  the  impeach- 
ment power,  an  enormous  amount  of  information  can  be  garnered 
overriding  normal  considerations  of  confidentiality  and  prerogatives 
and  then  released  to  the  public,  permitting,  and  I  would  regard  it 
as,  a  gross  abuse  of  the  impeachment  power.  Let  us  not  establish  that 
precedent  now.  I  think  that  the  arguments  for  retaining  control  of 
this  data  until  it  must  be  released  to  the  House  in  view,  primarily, 
of  the  due  process  considerations  are  overriding  and  I  would  hope 
that  there  would  be  a  no  vote  on  the  pending  resolution. 
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The  Chairmax.  The  Chair  will  recess  the  committee  until  Members 
have  voted.  The  vote  is  on  Derwinski's  substitute  to  maintain  existing 
staff  levels. 

[Recess.] 

The  Chaiemax.  At  the  time  the  committee  recessed,  the  gentleman 
from  California  had  just  concluded  his  remarks. 

Mr.  Eaxgel.  Mr.  Chairman? 

INIr.  CoxYERS.  Mr.  Chairman? 

The  CiTAiRMAX.  Mr,  Conyers. 

Mr.  CoxYERS.  Mr.  Chairman,  I  would  like  to  review  some  of  the 
arnfuments  that  have  been  made  in  opposition  to  the  motion  and  the 
amendment.  I  would  like  to  point  out  that  it  is  my  position  that  the 
analogy  to  a  grand  jury  that  has  been  constantly  made  with  reference 
to  this  motion  is  seriously  in  error.  I  think  that  it  is  really  a  quite  fatal 
legal  theory  to  assume  that  the  House  Judiciary  Committee  investi- 
gating on  behalf  of  its  parent  body  is  to  be  compared  to  the  legal  pro- 
ceedings of  a  grand  jury  in  terms  of  the  release  of  information.  But 
even  if  it  were,  I  think  a  very  compelling  argument  could  still  be 
made  in  support  of  this  motion  and  now  the  motion  is  amended. 

Earlier,  it  was  suggested  that  although  there  are  no  precedents  di- 
rectly on  point,  the  more  recent  case  of  Justice  Douglas  was  a  basis  for 
continuing  the  practice  of  not  releasing  information  and  I  would  like 
to  differ  from  that  view.  In  connection  with  the  simple  fact  that  in  the 
Justice  Douglas  case,  a  Douglas  lawyer  requested,  first  of  all.  that 
these  matters  not  be  published.  In  this  instant  case,  Mr.  Nixon's  lawyer 
lias  requested  that  they  be  released. 

.Second,  the  recommendations  of  the  Judiciary  Committee  said 
thai  intensive  investigation  has  not  disclosed  creditable  evidence  that 
would  warrant  the  preparation  of  charges  on  any  acceptable  concept 
of  an  impeachable  offense  and  therefore,  the  materials — the  special 
subcommittee  to  the  Judiciary  in  the  Douglas  matter — and  there  are, 
the  materials  were  obviously  not  to  be  released  because  not  only  was 
there  no  impeachable  theory  to  be  found  anywhere  nor  did  the  lawyer 
for  Justice  Douglas  want  it. 

Mr.  Wiggins.  Would  the  gentleman  yield  ? 

INIr.  CoxYERS.  In  just  a  moment. 

Then  we  have  heard  the  argument  about  the  tendency  and  predis- 
position of  the  President  to  speculate  on  guilt  or  innocence,  which  I 
contend  is  completely  immaterial  to  the  action  of  this  committee.  The 
President  has  a  well-known  predilection  for  commenting  on  felony 
cases  in  advance  and  it  is  unfortunate  that  he  continues  that  practice 
even  when  it  involves  former  members  of  his  own  Cabinet.  No  one 
here  has  alleged  a  national  security  question  and  because  ultimately, 
Mr.  Chairman,  there  is  no  way  that  this  committee  can  debate  whether 
this  will  lead  to  the  finalization  of  an  article  of  impeachment  in  open 
session  unless  the  materials  are  released  in  advance,  I  would  urge  the 
support  of  the  McClory  amendment. 

]\Ir.  WiGGixs.  Would  the  gentleman  yield  ? 

jSIr.  CoxYERS.  Yes. 

Mr.  WiGGixs.  Just  briefly,  in  order  to  make  the  analogy  to  Douglas 
more  perfect,  we  ought  to  consider  the  propriety  of  that  panel  releas- 
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ino:  the  Douglas  information  in  advance  of  its  decision.  The  gentloman 
referred  to  tiie  fact  that  it  was  not  released  after  the  decision  and 
after  a  determination  that  there  Avas  no  basis  upon  which  to  impeach 
the  Justice.  But  think  of  the  damage  had  the  material  been  released  in 
midstream.  All  of  that  material  relating  to  liis  divorce  and  all  the 
other  material,  how  damaging  that  would  be  had  that  been  done  in 
advance  of  the  committee's  decision. 

Mr.  Rangel.  Mr.  Chairman  ? 

Mr.  Railsback.  Mr.  Chairman? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Chairman,  I  would  like  to  direct  some  ques- 
tions at  ]\Ir.  Jenner  if  I  might. 

Mr.  Jenner,  is  it  my  understanding  that  you  aiid  Mr.  Doar  have 
spoken  with  some  of  the  judges  that  are  necessarily  concerned  about 
confidentiality  in  these  matters  ? 

Mr.  Jenxer.  Most  of  the  conversations  have  been  by  me. 

Mr.  Railsback.  Am  I  correct  that  there  is  an  awareness  or  a  recog- 
nition on  the  part  of  some  of  tlie  judges  that  some  of  these  matters 
are  soon  going  to  have  to  come  out  anyway  ? 

]Mr.  Jexxer.  That  is  true. 

Mr.  Railsback.  "Was  there  an  expression  on  their  part  that  it  might 
be  better  to  have  that  information  come  out,  say,  2  months  in  advance 
rather  than  a  couple  of  weeks  in  advance  or  3  weeks  in  advance  of  the 
trials? 

Mr.  Jenxer.  It  was  expressed  in  this  fashion,  that  it  is  far  more 
serious  to  have  a  sudden  input  and  rush  of  materials  on  the  eve  of  a 
trial  than  have  it  come  out  a  couple  of  months  ahead  or  earlier.  The 
further  back  from  the  date  of  trial  there  is  a  release  of  material,  the 
better  it  is — the  less  the  impact  upon  the  venire  from  which  the  petit 
jury  will  be  soleoted  and  will  enable  the  judge  better  to  select  a  petit 
jury  of  unprejudiced  jurors  from  the  whole  venire  which  is  a  cross- 
section  of  the  community. 

Mr.  Railsback.  It  is  my  understanding  that  if  we  were  to  hold  up 
releasing  the  information  at  this  time  until  such  time  as  we  were 
necessarily  compelled  to  produce  it  for  every  single  INIember  of  the 
House,  we  might  be  talking  about  releasing  this  information  1  month 
from  now.  It  seems  to  me  in  the  light  of  what  you  have  said,  in  the 
light  of  the  leaks  that  have  taken  place  which  have  on  some  occasions, 
anyway,  selective  leaks,  the  fact  that  Mr.  St.  Clair  himself  has  argued 
persuasively  that  we  should  go  public — in  the  light  of  all  of  the  cir- 
cumstances that  have  existed — the  fact  that  this  inquirv  is  of  over- 
riding, preemptive  importance  as  far  as  any  of  these  other  trials  are 
concerned,  and  the  fact  that  it  is  mv  understanding  our  counsels  are 
going  to  attempt  to  screen  out  insofar  as  possible  nonrelevant  mate- 
rials, lead  me  to  believe  that  we  should  support  a  motion  to  open  up 
at  this  point.  I  hope  that  we  will  see  fit  to  do  so. 

Mr.  Dexxis.  Will  the  gentleman  yield  ? 

Mr.  Railsback.  I  will  be  glad  to  yield. 

INIr.  Dexxis.  I  would  like  to  ask  counsel  a  question  on  the  same  lines. 

Is  it  not  true  that  we  did  have  some  understanding  with  the  courts 
and  the  Special  Prosecutor  that  the  jrrand  jury  material  was  to  be 
held  confidential,  at  least  for  a  period  of  time  and  to  the  extent  that 
we  could  ?  "What  was  the  nature  of  that  understanding? 
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Mr.  Jenner.  Mr.  Chairman,  thank  you. 

Mr.  Dennis,  there  was  a  direct  understanding  requested  by  Judge 
Gesell  that  the  grand  jury  material  that  he  afforded  to  the  committee 
would  not  bo  made  public  until  he  had  sequestered  the  jury  in  tlie 
Ehrlichman  case,  which  starts  to  trial  tomorrow.  As  you  will  recall, 
Mr.  Dennis,  you  were  present  at  the  initial  argument  before  Judge 
Sirica  when  both  Mr.  Doar  and  I,  in  urging  favorable  action  by  Judge 
Sirica  on  the  grand  jury  presentation,  Ave  were  at  pains  to  say  that 
the  committee  itself  would  make  the  decision  as  to  when  and  how 
anything  would  be  published  and  made  public,  but  that  we  were  con- 
fident the  committee  composed  as  it  was  of  lawyers  would  be  sensitive 
to  the  possible  prejudice  of  any  defendant  in  an  on-coming  trial.  But 
we  also  stated,  as  you  will  recall,  Mr.  Dennis,  that  the  impeachment 
inquiry  was  overriding  and  pervasive.  It  seems  to  me  I  particularly 
recall  Mr.  Doar  saying  that  each  judge  had  avenues  of  close  examina- 
tion of  veniremen,  but  even  if  it  should  come  to  the  unfortunate  point 
that  the  court  would  decide  he  could  not  select  an  impartial  jury  at 
that  time,  then  the  remedy — perhaps  not  a  remedy,  but  the  judge 
might  even  reach  the  point  at  which  he  would  dismiss  that  particu- 
lar case,  or  he  had  another  remedv  in  which  it  is  possil)le  to  transfer 
tlie  venue.  But  it  was  all  in  the  context,  as  you  will  recall,  Mr.  Dennis, 
of  Mr.  Doar  and  I  making  clear  to  the  court  that  it  was  possible  that 
the  committee  at  some  stage,  near  or  far,  would  make  these  materials 
public. 

The  Chairman.  The  time  of  the  gentleman  from  Illinois  has 
expired,  INIr.  Eangel. 

Mr.  Ranoel.  Mr.  Chairman,  I  would  like  to  yield  to  j\Ir.  Wiggins 
to  give  me  his  argimients  for  two  questions  that  bother  me. 

First,  ]\Ir.  Wiggins,  you  do  not  have  a  problem  in  understanding 
that  eventually,  in  order  to  decide  the  question  of  the  President's  con- 
duct, his  appointees  and  their  conduct,  whether  they  go  on  trial  or  not, 
would  eventually  have  to  come  before  the  House  of  Representatives? 

And,  two,  in  connection  with  your  concern  for  the  rights  of  these 
defendants  that  are  or  soon  are  to  be  going  on  trial,  how  do  you  ex- 
press your  concerns  as  they  relate  to  the  President  himself  releasing 
the  so-called  edited  transcripts?  I  have  not  had  the  opportunity  to 
get  a  comparison  of  our  transcripts  with  those  that  were  issued  by 
the  President,  but  I  have  studied  the  edited  transcripts  and  I  cannot 
see  for  the  life  of  me  how  anything  released  by  this  committ-ee  could 
rehabilitate  or  more  damage  those  people  that  were  employed  by  the 
President. 

Mr.  WiGGixs.  If  the  gentleman  will  yield  ? 

Mr.  Rangel.  I  yield. 

Mr.  Wiggins.  I  learned  personallv  of  the  proposed  release  of  the 
Presidential  transcript  several  hours  in  advance  of  the  President's 
speech,  and  I  exoressed,  in  the  strongest  terms  that  I  could,  said  that  it 
was  a  mistake,  that  it  was  an  error  in  judgment  on  somebody's  part.  I 
parentheticallv  add  that  T  was  not  talking  to  the  President  at  this 
time.  I  still  believe,  I  think  that  it  was  a  mistake,  and  T  am  not  pre- 
pared to  regulate  my  conduct  on  the  basis  of  someone  else's  error. 

'Mr.  Ranget,.  Mi\  Wiggins,  if  I  share  with  you  that  it  was  a  mis- 
take, my  question  is  how  can  we  do  anything  to  remove  that  mistake, 
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or  to  further  damage  the  people  that  were  effected  by  what  we  shall 
call,  for  the  sake  of  argument,  a  mistake  ? 

Mr.  Wiggins.  Well,  I  can  think  of  several  ways,  but  I  want  to  make 
it  clear  that  I  do  not  wish  to  participate  and  to  condone  that  kind  of 
a  blunderbuss  disclosure  of  information  impacting  the  rights  of  third 
parties.  But,  clearly,  Mr.  liangel,  quite  apart  from  the  Presidential 
submission,  there  is  material  before  this  committee  which  does  ad- 
versel}^  affect  the  rights  of  third  parties. 

Now,  let  me  speak  to  the  first  question  you  raised,  and  that  is  the 
fact  that  ultimately  this  is  going  to  have  to  be  reported  to  the  House 
and  surely  the  House  is  entitled  to  know  the  facts  of  the  case.  I  rec- 
ognize that  and  agree.  I  would  hope  that  this  committee  will  make 
fully  available  to  the  House  of  Representatives  all  evidentiary  ma- 
terial in  support  of  any  article  of  impeachment  voted  out  by  this 
committee,  and  all  of  the  evidential  material  bearing  upon  minority 
position,  which  may  be  other  articles  or  perhaps  no  articles.  In  other 
words,  the  House  should  be  fully  apprised  of  the  reasons  for  this  com- 
mittee's action. 

However,  that  is  not  to  say  that  the  House  and  the  American  peo- 
ple are  entitled  to  have  a  full  disclosure  of  material  on  which  this 
committee  or  any  member  thereof  relied.  In  that  respect,  the  analogy 
is  perfect  to  the  Douglas  situation  where  there  was  no  basis  upon 
which  to  repoit  an  article  of  impeachment  and  there  was  every  reason 
to  keep  the  evidentuary  material  secret. 

Mr.  Rangel.  I  yield  to  the  gentleman  from  California. 

Mr.  Danielsox.  Thank  you  for  yielding. 

Would  the  gentleman  from  California,  IVIr.  Wiggins,  please  tell 
me  that  in  the  event  that  this  committee  should  not  return  a  bill  of 
impeachment,  is  it  the  gentleman's  position  that  in  that  event  none  of 
this  evidentiary  material  should  be  made  public  ? 

Mr.  Wiggixs.  It  would  be  my  view  that  the  committee  should  make 
a  I'cport,  and  that  it  should  state  in  conclusionary  language  its  con- 
clusion and  the  reasons  for  it,  with  great  sensitivity  to  the  rights  of 
third  parties  in  terms  of  evidentiary  material  it  uses  to  support  it. 

Mr.  Danielson.  I  thank  you  for  the  answer,  which  is  responsive,  but 
I  want  to  sharpen  it  just  a  little  bit;  namely,  how  would  the  American 
public,  the  American  people  in  that  event  have  any  concept  of  how  we 
arrived  at  our  judgment  that  there  was  not  sufficient  evidence  to 
su])]^ort  a  bill  of  impeachment  ? 

Mr.  Wiggixs.  Well,  I  can  only  say  that  they  have  that  right,  and 
they  have  a  right  to  judge  us  on  our  actions,  and  perhaps  their  confi- 
dence in  us.  But,  if  there  is  no  bill  of  impeachment,  I  do  not  concede 
the  right  of  the  American  people  to  forage  through  evidentiary  ma- 
terials which  are  unpersuasive  to  this  committee  that  the  President 
ouirht  to  be  impeached. 

The  Chairmax.  The  time  of  the  gentleman  from  New  York  has  ex- 
pired. Mr.  Cohen. 

^Ir.  CoiiEX.  Mr.  Chairman,  I  would  like  to  ask  Mr.  McClory  a 
question,  if  I  could,  and  a  point  of  clarification.  When  you  strike  out 
the  words  "shall  include  committee  transcripts"'  I  take  it  you  do  not 
mean  to  suggest  that  these  will  necessarily  be  excluded,  but  that  they 
might  very  well  be  included  within  the  discretion  of  the  chairman  and 
the  ranking  minoritv  member  ? 
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Mr.  McClort.  If  the  gentleman  will  yield.  I  would  say  that  the 
words  "information  and  evidentiary  materials,"  of  course,  includes 
the  transcripts  and  all  of  the  other  evidence  and  materials  that  have 
been  received  by  the  committee  so  that  what  this  is  intended  to  do  is 
to  instead  of  just  making  the  exclusionary  matter  limited  to  the  bomb- 
ing of  Cambodia,  it  covers  the  entire  record  so  that  there  is  wider 
discretion  given  to  the  chairman  and  the  ranking  member. 

'Sir.  Cohen.  Thank  you.  I  would  like  to  ask  the  gentleman  from  Utah 
whether  this  amendment  is  acceptable  to  the  gentleman? 

Ms.  HoLTZMAN.  Would  the  gentleman  yield? 

Mr.  CoiiEX.  Yes,  I  yield. 

Ms.  PIoLTZMAX.  Along  these  lines,  I  was  wondering  whether  we 
could  get  a  clarification  of  any  standards  to  be  used  in  excluding  ma- 
terial bv  the  chairman  and  the  ranking  member  under  this  formula? 

INIr.  Cohen.  I  would  assume  they  would  be  the  same  standards  that 
have  been  used  to  date  as  far  as  the  exclusion  of  materials  before  the 
committee,  and  would  not  need  to  go  into  any  detail  about  it. 

Is  the  amendment  acceptable  to  the  gentleman  from  Utah? 

Mr.  Owens.  Yes.  I  have  no  problem  with  the  amendment  at  all.  It 
is  broadening,  and  I  think  it  would  give  a  proper  prerogative  to  the 
chairman  and  ranking  Republican  member  and  I  would  have  no  ob- 
jection to  it. 

^^r.  Cohen.  In  that  case,  Mr.  Chairman,  I  would  move  the  question. 

]Mr.  Flowers.  Mr.  Chairman? 

The  Chairman.  ]Mr.  Flowers. 

Sir.  Flowers.  Mr.  Chairman,  I  had  a  horseback  amendment  here 
which  I  am  a:oing  to  witlihold  offering,  pending  a  very,  very  limited 
discussion  of  a  couple  of  things  that  I  did  not  get  clear  before  me.  I  am 
concerned,  ]\Ir.  "Wiggins,  and  I  am  persuaded  you  have  got  a  good  argu- 
ment until  I  get  up  to  the  point  where  it  has  to  be  made  public  some- 
time, and  I  do  not  know  any  better  time  then  when  we  reach  a  certain 
phase  of  these  committee  hearings. 

Mr.  Chairman,  I  am  also  concerned  that  we  do  not  dribble  this  out 
piecemeal,  that  Ave  do  not  let  the  Watergate  aspect  of  it  go  fii-st.  and 
then  a  week  later  we  let  the  milk  aspect  of  it  go.  and  then  a  week  later 
the  ITT  aspect  of  it  go.  and  then  finally  we  let  Mr.  St.  Clair's  presen- 
tation go.  I  think  that  for  the  sake  of  fairness  and  for  the  sake  of  the 
dignity  of  this  committee  that  the  rational  time  for  releasing  it  is  when 
all  of  these  preliminary  presentations  are  in,  which  is  when  Mr.  St. 
Clair  frets  throu.q-h  Friday  afternoon. 

Mr.  Dennis.  Would  the  gentleman  yield  ? 

]Mr.  Flowers.  Yes. 

]\Ir.  Dennis.  I  thank  the  gentleman  for  yielding.  And  T  ha\'e  the 
same  concern  that  he  has  about  the  point  of  release  and  the  fact  that  at 
some  time  we  all  realize  that  there  has  got  to  be  a  public  record  on 
which  we  proceed  and  vote.  Mv  feeling  is  that  point  should  come  at  the 
time  we  have  concluded  our  hearings;  in  other  words,  when  the  evi- 
dence is  in  and  before  we  take  action  thereon.  And 

Mr.  Flowers.  That  is  the  other  aspect. 

Mr.  Dennts.  If  the  gentleman  will  permit.  I  intend  to  oifer  such  an 
amendment  later.  That  is  the  only  reason  I  mentioned  it. 

^Nlr.  Flowers.  I  think  I  am  really  lookine:  for  some  assurances  from 
the  chairman  and  I  hope  thev  are  forthcoming. 
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The  CiiAiRMAX.  The  Chair  was  ready  to  respond  when  you  yielded 
to  the  2:entleman. 

Mr.  Flowers.  The  other  aspect  of  my  two-pronged  quiz,  Mr.  Chair- 
man, is  the  evidentiary  material  that  will  be  elicited  on  open  examina- 
tion, or  however  we  do  the  examination  of  the  witnesses,  live  witnesses, 
in  tliis  committee  room.  I  presume  that  we  would  deal  with  that  at  the 
appropriate  time? 

The  CiiAiRMAX.  That  is  correct. 

Mr.  Flowers.  And  that  tliey  would  receive  the  same  sort  of  attitude 
from  the  Chair  as  far  as  making  it  public  as  a  part  of  this? 

The  CiiAiRMAX.  That  is  correct.  And  as  the  Chair  has  already  as- 
sured tlie  gentleman  from  Alabama,  the  material  which  is  to  be  pre- 
sented by  Mr.  St.  Clair,  counsel  for  the  President,  will  be  presented  as 
we  already  have  decided  by  resolution,  in  evidentiary  manner,  and  that 
the  Chair  intends  that  that  material  is  also  to  be  published  and  printed. 
And  while  it  is  premature  at  this  time,  nonetheless,  that  is  the  intention. 

Mr.  Flowers.  When  would  that  get  at  issue,  Mr.  Chairman? 

The  Chairman.  That  would  be  immediately  after  the  President's 
counsel  has  made  his  presentation. 

]Mr.  Seiberlixg.  Mr.  Chairman? 

Mr.  Flowt:rs.  Well,  then,  it  is  contemplated  there  would  be  two 
publications  or  three  publications,  is  that  correct? 

The  Chairmax.  Well,  his  publication  would  be  part  of  the  total 
publication,  but  his  would  be  separate  and  apart  in  that  sense,  that 
it  is  the  counsel  of  the  President  who  will  be  making  the  evidentiary 
presentation. 

Mr.  Edwards.  Will  the  gentleman  from  Alabama  yield? 

The  Chairmax.  The  time  of  the  gentleman  from  Alabama  has  ex- 
pired. 

Mr.  Seiberlixg.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberlixg.  I  will  yield  to  the  gentleman  from  Alabama  if  he 
wants  to  finish. 

Mr.  Flowers,  I  am  not  sure  I  got  what  I  was  looking  for,  but  I 
believe  that  is  all  I  am  going  to  get. 

Mr.  OwExs.  Would  the  gentleman  yield  for  a  clarification? 

Mr.  Seiberlixg.  I  will  yield  to  the  gentleman. 

i\fr.  OwExs.  I  think  the  decision  was  made,  and  I  do  not  think  I 
am  putting  words  again  in  the  chairman's  month,  but  at  the  conclu- 
sion of  Mr.  St.  Clair's  presentation,  that  he  would  recognize  again 
to  move  to  open  those  hearings  immediatelv,  as  we  have  done,  those 
transcripts  as  we  have  done,  and  that  would  meet,  I  think,  the  con- 
cern of  the  gentleman  from  Alabama. 

Mr.  Enw^ARDS.  Would  the  gentleman  yield  for  a  clarification? 

Afr.  Seiberlixg.  I  think  tlie  Chair  has  already  made  that  point  clear. 

Mr.  Enw^ARDR,  Just  for  a  clarification  ? 

]\fr.  Seiberlixg.  I  will  yield. 

Mr.  Edwards.  Thank  you. 

Did  the  chairman  moan  to  snv  that  Mr.  St.  Clair's  testimony  will 
be  released  before  ITT,  the  milk  fund,  the  wiretapping,  the  income 
tax,  and  all  of  that?  It  would  seem  to  me  that  the  motion  would  pre- 
clude that,  and  it  would  be  published  after  the  other  matei^ial  is  re- 
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leased  in  sequence,  as  it  was  brought  before  the  committee,  is  that  not 
correct  ? 

The  Chairman.  Well,  the  material  which  the  President's  counsel 
will  be  presenting  will  be  presented  by  the  end  of  this  week,  and  it 
will  be  timely  then  to  consider  a  motion  for  the  inclusion  of  that  ma- 
terial in  the  publication  of  the  materials  that  have  been  presented  up 
until  now  to  us. 

INIr.  Edwards.  Yes,  but  it  would  be  published  after  or  at  the  same 
time  as  the  items  that  I  mentioned  ?  In  other  words,  you  are  not  putting 
it  ahead  ? 

Tlie  Chairman.  Of  course  not. 

Mr.  Edwards.  Well  then,  it  would  be  well  down  the  road? 

The  Chairman.  I  do  not  know,  as  a  matter  of  logistics,  that  it  would 
be.  It  is  included,  and  I  think  it  will  be  part  and  parcel  of  the  total 
evidentiary  presentation. 

Mr.  Hutchinson.  Mr.  Chairman  ? 

Mr.  Seiberling.  Mr.  Chairman,  if  I  may  continue  on  my  time, 
I  would  just  like  to  make  a  few  comments  which  seem  to  me  to  be 
appropriate. 

First  of  all,  it  seems  to  me  that  this  is  the  most  crucial  constitutional 
crisis  that  we  have  had  in  the  memory  of  anybody  on  this  committee. 
And  to  say  that  we  should  go  to  the  American  people  with  anything 
less  than  the  full  record  that  was  considered  in  deciding  what  our 
decision  is  would  be  really  a  disservice  to  the  people  and  to  history. 
It  seems  to  me  that  we  have  come  to  a  reasonable  solution,  which  is  to 
release  everything  except  those  items  that  the  chairman  and  the 
ranking  minority  member  clearly  feel  are  inappropriate  or  are  ir- 
relevant, and  that  is  what  I  understood  that  provision  to  be.  At  the 
appropriate  time,  after  we  have  finished  with  this  particular  amend- 
ment, I  intend  to  offer  an  amendment  which  will  further  release  some 
of  this  material.  But,  I  just  do  not  see  how  we  could,  how  we  can  even 
argue  intelligently  the  question  of  an  impeachment  resolution  in 
public  session  without  being  able  to  discuss  the  evidence.  And  it  seems 
to  me  that  that  is  the  absolute  last  point  in  time  at  which  we  could  keep 
this  material  from  the  public. 

And  therefore  I  am  going  to  support  the  motion  and  also  the  amend- 
ment of  the  gentleman  from  Illinois. 

The  Chairman.  Mr.  Hutchinson. 

Mr.  Hutchinson.  Mr.  Chairman,  I  have  been  giving  considerable 
thought  to  this  because  this  is  in  the  end,  I  think  in  the  end.  of  course, 
all  of  this  will  become  public  and  in  the  public  domain  and  it  is  the 
question  of  timinsr.  And  it  seems  to  me  that  the  most  sensible  approach 
to  the  question  of  timing  would  be  to  make  the  material  available  when 
the  record  is  complete. 

In  other  words,  I  do  not  see  how  we  can  send  out  a  complete  record 
if  we  are  going  to  call  witnesses  until  after  we  also  have  the  testimony 
of  the  witnesses.  And  for  that  reason,  it  seems  to  me  as  though  I  would 
not  support  the  resolution  at  this  time.  I  might,  after  our  record  is 
complete. 

"Vfs.  Jordan.  Mr.  Chairman? 

The  Chairman.  Ms.  Jordan. 

INTs.  JoTjDAN.  I  would  like  to  make  it  clear  that  I  am  going  to  vote 
acraiiist  the  motion  of  the  gentleman  from  Utah  for  several  reasons. 


1G06 

most  of  which  have  already  been  mentioned  here  as  we  have  discussed 
tlie  issue.  I  think  that  when  we  talk  about  public  rights  to  know,  we 
ought  to  think  about  what  it  is  that  the  public  is  looking  for  from  this 
committee.  Is  the  public  looking  to  this  committee  to  refine  the  ques- 
tions or  to  refine  the  answers  ?  We  do  not  have  any  answers. 

When  we  talk  about  refining  the  evidence,  by  our  own  admission, 
we  will  not  even  call  the  statements  of  information  we  have  heard 
evidence.  And  now,  Mr.  Chairman,  I  am  willing  to  release  any  evidence 
which  supports  the  conclusion  of  this  committee,  and  we  liave  made 
no  conclusions.  I  would  hope  that  the  vote  which  is  going  to  coinit  on 
this  committee  is  the  vote  as  to  whether  we  are  going  to  propound  given 
articles  of  impeachment  against  the  President,  and  the  evidence  which 
supports  that  particular  charge  ought  to  be  in  the  public  domain. 

But,  if  we  were  to  release  right  now,  as  perhaps  we  will  by  vote  of 
this  committee,  all  of  the  material  we  have  received,  statements  of  in- 
formation, what  we  are  going  to  be  doing  is  to  tell  the  public  that  for 
6  weeks  we  have  been  closeted  here  and  we  cannot  refine  the  question. 
And  that  is  not  what  they  want.  They  want  answers  from  us.  And 
unless  we  are  ready  to  provide  answers  and  support  tliose  answers 
with  the  evidence,  the  evidence  being  whatever  has  been  developed  be- 
fore this  committee,  whatever  testimony  comes  from  the  witnesses, 
until  we  are  prepared  to  do  that,  I  would  suggest  that  it  would  be 
premature  for  us  to  release  this  sort  of  unrelated,  unrelated  to  any 
specific  charge,  information  which  this  committee  now  has.  So,  as  I 
view  the  issue,  Mr.  Chairman,  it  is  whether  we  are  going  to  defijie  the 
question  of  whether  we  are  going  to  define  the  answer.  And  I  would 
suggest  that  the  preeminent  responsibility  of  this  committee  is  to  de* 
fine  and  refine  the  answers. 

Ms.  HoLTZMAx.  Mr.  Chairman? 

Mr.  Fish.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Fish. 

Mr.  Fish.  I  will  be  very  brief,  Mr.  Chairman,  because  ]M3.  Jordart 
and  Mr.  Wiggins  have  been  more  eloquent,  but  it  did  seem  to  me  that 
the  issue  here  of  publication  should  be  that  of  publishing  that  which  is- 
relevant  to  our  decision,  whether  it  is  incriminating  or  wliether  it  is 
relevant,  because  on  the  groimds  that  we  do  not  find  any  reason  for 
articles  of  impeachment  and  I  did  not  see  how  you  and  the  ranking 
Republican  member  should  be  called  upon  to  make  such  deletions 
until  the  relevancy  issue  has  been  determined,  which  will  be  at  the  con- 
clusion of  our  deliberations,  and  the  preparation  of  our  report. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

Mr.  HuNGATE.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Hungate. 

Mr.  Hungate.  Thank  you,  Mr.  Chairman.  I  support  the  amendment 
of  the  gentleman  from  Illinois  and  the  motion  of  the  gentleman  from 
Utah. 

It  seems  to  me  that  most  of  the  views  on  this  question  are  rather 
thoughtfully  and  deeply  held  on  both  sides  and  I  woidd  entertain  no 
hope  of  chan.ging  them.  In  fact,  I  respect  thein.  I  simply  make  my 
clioice  for  going  public  with  as  much  as  we  can  as  soon  as  we  can. 
Good  work  is  done  in  this  committee,  I  think,  and  the  House  is  not  all 
lawyers  and  that  may  have  been  done  on  purpose.  And  we  all  khovv'  the 
saying,  someone  wrote  it,  that  first  we  will  kill  all  of  the  lawvors  to 
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clean  up  the  Government.  Judges  need  not  be  lawyers  in  the  colonies 
because  the  people  thought  they  did  not  want  all  lawyers  running  their 
business,  and  the  Supreme  Court  Judges  need  not  be  lawyers,  and  we 
are  in  secret  session  and  we  have  even  later  testimony  that  lawyers 
could  cause  the  downfall  of  the  Government. 

I  simj)ly  think  that  this  is  a  subject  where  all  the  Members  of  tlie 
House  of  Representatives  and  the  representatives  of  the  public,  and 
the  public's  ultimate  job  is  to  judge  the  evidence  and  help  guide  us 
and  I  think  that  when  we  talk  about  incrimination  that  that  just  now 
does  not  follow  my  view  of  what  an  impeachment  has  to  be  based  on. 
It  may  be  what  it  has  be  based  on  the  carry  in  the  House,  but  I  do  not 
think  you  have  to  be  incriminated  to  be  impeached.  And  I  simply 
think  that  it  is  well  to  let — this  is  the  people's  Government  and  I 
have  full  confidence  in  what  they  will  do  and  I  feel  that  as  we 
try  to  keep  things  secret  that  we  really  do  not,  and  we  may  do  more 
damage  through  selected  leaking. 
Mr.  Seiberling.  Would  the  gentleman  yield  ? 
The  Chairman.  Mr.  Hogan. 

Mr.  HoGAN.  Mr.  Chairman,  Ms.  Jordan  and  Mr.  Fish  have  been 
far  more  eloquent  in  making  the  argument  that  I  would  have  made. 
I  will  oppose  the  amendment  of  the  gentleman  from  Utah. 
Mr.  Dennis.  Mr.  Chairman  ? 
The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Thank  you,  Mr.  Chairman.  I  feel  very  strongly  that 
the  motion  of  the  gentleman  from  Utah  ought  to  prevail,  and  I  say 
so  for  a  number  of  reasons. 

This  committee  in  the  first  place  has  been  charged  with  selective 
leaks,  with  playing  politics  with  the  evidence  we  have  already  re- 
ceived. If  we  put  out  the  evidence  in  any  way  less  than  complete,  I 
must  say  the  committee  is  going  to  be  charged  with  playing  politics 
with  the  ultimate  release  of  the  evidence  and  I  think  that  will  be  un 
fortunate,  because  the  evidence  has  been  presented  in  a  very  fair  way. 
And  I  think  that  the  public  will  respect  the  judgment  we  reach,  because 
if  we  do  not  play_  games,  and  we  are  not  secret,  they  will  see  that  we 
have  tried  to  arrive  at  a  decision  on  our  conscience  based  on  a  very 
full  presentation  of  the  evidence. 

I  do  not  think  we  will  have  to  be  ashamed  of  whatever  conclusions 
we  draw  as  a  result  of  this  presentation,  and  I  think  the  public  will 
respect  our  honesty  in  making  it  public. 

Secondly,  I  do  not  understand  the  standard  about  publishing  only 
material  that  supports  a  conclusion.  What  about  those  who  do  not 
agree  with  the  conclusion  that  the  committee  arrives  at  ?  What  about 
those  who  say  that  some  material  does  not  support  an  article  of  im- 
peachment, contrary  to  a  majority  of  the  committee  and  are  those 
members  precluded  from  relying  on  that  evidence,  arguing  on  the 
basis  of  that  evidence  in  public  ?  What  about  those  people  who  feel  that 
the  evidence  supports  an  article  of  impeachment?  Are  they  pre- 
cluded from  discussing  that  in  public?  And  suppose  some  members 
feel  that  all  of  the  evidence  presented  on  a  certain  issue  is  relevant 
to  the  final  conclusion;  others  feel  that  less  is  relevant?  These  are 
unmanageable  standards  for  us,  it  seems  to  me,  to  protect  the  rights 
of  all  of  the  members  of  this  committee,  to  debate  what  we  have  heard 
openly  and  to  debate  it  fully,  and  to  rely  on  the  entire  body  of  evidence. 
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either  to  exonerate  or  to  incriminate  the  President,  and  it  seems  to  me 
that  this  is  fundamental  to  our  final  conclusion. 

Mr.  Setberling.  Would  the  ^entlelady  yield  ? 

Ms.  HoLTZMAN.  I  will  be  happy  to  yield  to  my  friend  from  Indiana. 

Mr.  Dennis.  I  thank  the  gentlewoman  for  yielding.  I  would  like  to 
say  in  response  to  her  question",  which  is  a  very  serious  question,  that  in 
mv  thinking  at  the  proper  time,  whenever  that  may  be,  and  I  per- 
sonally think  it  is  when  we  are  through  with  the  hearings,  but  when  we 
do  make  things  public,  I  think  we  would  have  to  make  everything 
public  that  any  member  thought  was  relevant  and  material,  and  the 
basis  of  his  or  her  action.  That  is  my  feeling. 

Ms.  HoLTZMAN.  I  share  that  opinion.  The  problem  is  we  could  be 
debating  here  forever  on  what  any  member  feels  is  relevant.  It  seems 
to  me  it  is  a  more  practical  matter  to  relv  on  the  chairman  and  the 
ranking  minority  member  to  deal  with  that  problem.  I  think  most 
practicably  and  expeditiously. 

And  secondly,  I  would  just  like  to  use  the  balance  of  my  time 

Mr.  Dennis.  Sure. 

]Ms.  HoLTZMAN.  The  other  issue  with  respect  to  prejudicing  trials, 
which  I  think  is  a  serious  issue,  obviously  we  take  good  care  of  the 
pending  Erhlichman,  Ellsberg  trial  at  the  present  time  by  delaying 
any  publication  until  that  jury  is  sequestered,  but  the  longer  we  delay 
publication  of  this  material  after  that  point,  the  more  we  raise  tlie 
possibility  of  prejuding  the  United  States  versus  Mitchell  trial,  wliich 
is  going  to  start  in  September.  So  I  think  we  ought  to,  if  we  are  going 
to  publish  this  material,  the  sooner  we  publish  it,  then  we  will  be 
protecting  the  rights  of  the  defendants  in  that  other  trial  and  that 
seems  to  me  to  be  clear. 

Thank  you,  Mr.  Chairman. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  Mr.  Chairman,  a  lot  has  been  said  on  both  sides  and 
I  am  really  not  going  to  be  long.  I  just  really  want  to  make  one  point 
regarding  the  rights  of  third  parties  and  the  rights  of  the  respondents. 
That  legal  argument  was  given,  the  right  of  the  respondent,  and  Mr. 
Railsback  made  that  clear  in  his  comments  with  Mr.  .Tenner,  the 
respondent  that  we  all  know,  insofar  as  his  counsel  says  open  it  up, 
that  does  differentiate  from  Douglas.  It  is  very  clear  on  the  record 
that  that  is  the  case. 

The  other  is  the  more  practical,  the  more  practical  view  on  the  third 
party,  and  it  is  true  there  have  been  leaks.  It  is  true  that  there  have  been 
reports  that  have  been  damaging.  And  it  is  my  contention  that  if  we 
really  want  to  protect  the  third  parties,  if  we  really  want  to  protect 
tliose  involved,  it  would  be  much  better  to  have  an  accurate  picture 
come  forth  from  this  committee  daily  or  as  far  as  our  presentation  is 
concerned,  rather  than  to  have  an  inaccurate  picture  coming  piecemeal 
that  can  cause  damage  to  any  third  party  or  any  individuals. 

So,  for  the  reasons  that  have  been  given,  which  I  do  not  have  to 
expand  on  as  to  why  it  is  in  the  public  interest  to  disclose  it,  I  think 
really  it  is  in  the  interest  of  third  parties  and  the  respondents  to  have 
the  information  out  where  it  is  accurate,  rather  than  to  be,  caught 
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up  in  the  real  world  which  has  allowed  a  very  inaccurate  picture  in 
certain  cases  to  come  in  front  of  the  public. 

]\Ir.  McClory.  jNIr.  Chairman,  I  move  the  previous  question. 

The  CHAntMAN.  The  question  is. 

j\Ir.  McClory.  On  the  amendment. 

The  CiiAiRMAX.  The  question  is  on  the  motion  of  the  gentleman  from 
Utah  as  amended. 

]Mr.  McClory.  No.  No.  They  have  not  adopted  my  amendment  j^et, 
the  previous  question  on  my  amenchnent. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Illinois. 

Mr.  Kastenmeeer.  JNIr.  Chairman,  we  do  not  have  a  written  copy  of 
that  amendment.  I  wonder  if  either  the  gentleman  from  Illinois  or  a 
staff  member  could  re-read  the  gentleman  from  Illinois  amendment? 

Mr.  McClory.  Would  the  clerk  read  the  amendment  ? 

The  Clerk  [reading]  : 

This  is  the  amendment  on  the  Owens  motion. 

On  the  fourth  line,  strike  the  period  and  insert  a  comma,  delete  the  balance 
of  line  4  through  6,  including  the  word  "conversations"  and  inserting  in  lieu 
thereof  the  word  "and". 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Illinois. 

All  those  in  favor  of  the  amendment  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Chairman.  The  ayes  have  it. 

Mr.  Dennis.  Mr.  Ch  airaian  ? 

]\Ir.  Seiberling.  JNIr.  Chairman,  I  have  an  amendment. 

Mr.  Dennis.  Now,  Mr.  Chairman,  I  have  an  amendment  at  the  clerk's 
desk  to  the  gentleman  from  Utah's  motion. 

Mr.  CoNYERS.  Too  late. 

JNIr.  Seiberling.  What  do  you  mean,  too  late  ? 

JNIr.  Dennis.  Well,  the  motion  is  still  open  to  another  amendment,  is 
it  not? 

The  Chairman.  Yes,  the  motion  is  open  to  other  amendments. 

Mr.  Dennis.  Well,  I  have  an  amendment  pending,  so  before  we  put 
the  motion 

The  Chairman.  The  clerk  will  read  the  amendment  of  the  gentleman 
from  Indiana. 

The  Clerk  [reading]  : 

Amendment  offered  by  Mr.  Dennis  to  the  motion  by  Mr.  Owens. 
In  line  1,  after  the  word  "committee"  insert  the  following:  "At  the  conclusion 
of  its  hearings,  and  when  the  committee  is  ready  to  report." 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  INIr.  Dennis. 

Mr.  Dennis.  Mr.  Chairman,  this  amendment,  the  only  change  it 
makes  is  that  the  committee  publish  at  the  conclusion  of  its  hearings 
and  when  the  committee  is  ready  to  report.  Now,  that  addresses  itself 
I  think  to  several  things  that  have  been  said  here  before  by  Ms.  Jordan 
particularly  and  by  others.  By  Mr.  Hutchinson,  for  example.  I  would 
like  my  colleagues  to  realize  that  like  they  I  have  thought  very  seriously 


1610 

about  this  thing,  because  I  think  there  are  good  reasons  on  both  sides 
of  this  question.  Obviously  at  some  point  we  have  to  have  a  public 
record  on  which  we  can  vote,  and  in  a  longer  form  of  an  amendment, 
which  I  had  thought  of  giving,  I  had  spelled  out  further  by  saying 
we  jjublish  the  relevant  portion  and  I  wanted  to  try  to  keep  it  relevant. 
But,  I  left  it  to  really  ever}^  member  to  decide  what  was  relevant, 
because  that  is  important  to  us. 

But,  we  should  not  be  premature.  Now,  what  Mr.  Sandman  said, 
what  Mr.  Edwards  has  said,  what  Mr.  Wiggins  has  said,  Ms.  Jordan 
has  said,  and  Mr.  Fish  said  makes  a  lot  of  sense.  We  do  not  need  to 
make  this  stuff  public  at  this  point.  And  in  my  judgment,  we  should 
not  if  we  want  to  be  halfway  fair  and  decent  to  the  civil  rights  of  a 
whole  lot  of  people  which  we  have  not  any  need  to  trifle  with. 

Now,  I  say  when  we  finish  the  evidence,  and  I  mean  all  of  the 
evidence,  the  witnesses  we  are  going  to  call,  and  we  are  ready  to  act, 
that  is  the  time  to  publish.  And  my  language,  as  I  interpret  it,  and  T 
guess  as  the  author  I  have  some  right  to  interpret  it,  would  mean  that 
when  we  are  ready  to  report,  and  that  would  include  public  debate  here 
in  the  committee  because  I  think  we  are  ready  to  report  when  we  get 
through  with  the  hearings,  and  we  have  got  to  discuss  it  here,  sure,  and 
have  it  all  as  open  as  you  want  to,  have  it  open  in  the  House,  but  do  not 
let  us  publish  until  the  j^oint  when  we  are  ready  to  do  something.  Why 
should  we  ?  Why  should  we  drag  it  out  and  smear  it  around  on  people 
until  we  have  to,  and  until  there  is  a  reason  to,  and  until  we  are  going 
to  use  it  for  the  ap]:)ropriate  purpose  for  wdiich  we  have  got  to  use  it. 

Now,  that  is  all  tliis  amendment  does,  and  I  do  wish  you  would  give 
it  serious  consideration. 

It  is  hard  for  me  to  see,  honestly,  it  is  hard  for  me  to  see  why  anyone 
should  really  be  opposed  to  this,  as  long  as  what  they  are  interested  in  is 
our  job,  and  not  in  doing  something  extraneous. 

]SIr.  Danielson.  Will  the  gentleman  yield  ? 

Mr.  Dennis.  I  will  yield  to  the  gentlelady  from  New  York  first. 

Ms.  HoLTZMAN.  I  tiiank  my  friend  for  yielding.  The  only  question 
T  had  was,  did  you  intend  that  by  this  amendment,  to  allow  publica- 
tion once  the  committee  began  to  debate  the  question? 

Mr.  Dennis.  Eight.  As  far  as  I  am  concerned,  that  is  exactly  what 
I  want. 

]\f  s.  HoLTZMAN.  I  thank  the  gentleman. 

Mr.  Sandman.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sandman  ? 

Mr.  Sandman.  I  move  the  previous  question. 

The  Chairman.  On  the  amendment  ? 

Mr.  Sandman.  On  the  amendment. 

Mr.  Seiberling.  Parliamentary  inquiry,  Mr.  Chairman.  I  am  sorry 
that  the  gentleman  moved  the  previous  question,  because  it  seems  to 
me  that  the  amendment  is  intrinsically  unclear  and  I  would  like  to 
ask  the  author  of  it  what  it  means.  It  says  "at  the  conclusion  of  its 
hearings  and  when  the  committee  is  ready  to  report." 

Well,  those  are  two  different  times.  After  the  conclusion  of  the 
hearings,  I  presume  we  are  then  going  to  have  a  debate  over  what 
should  be  the  decision  of  the  committee,  and  we  would  not  be  able 
to  report  until  we  have  voted  on  that. 
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Mr.  Dennis.  Will  the  gentleman  yield?  If  the  gentleman  from 
Missouri  or  New  Jersey  will  indulge  us  both  for  a  moment,  and  he 
seems  to  have  indulged  you 

Mr.  Seiberling.  Well,  it  is  parliamentary  inquiry,  which  I  think  is 
in  order. 

jNIr.  Dennis.  Well,  may  I  respond  to  the  gentleman's  parliamentary 
inquiry,  Mr.  Chairman  ? 

Mr.  Seiberling.  As  to  what  the  thing  means. 

Mr.  Dennis.  Well,  sure.  In  my  judgment,  as  I  said  a  minute  ago, 
it  means  that  when  we  are  through  hearing  testimony,  we  go  public. 
Xow,  if  it  worries  anybody,  I  would  be  perfectly  willing  to  strike  out 
'•and  when  the  committee  is  ready  to  report,"  and  say  "at  the  con- 
clusion of  its  hearings." 

jMr.  Seiberling.  I  think  that  would  be  an  improvement. 

Mr.  Dennis.  I  will  accept  that  amendment,  if  anyone  wants  to  offer 
it. 

Mr.  Seiberling.  I  will  so  offer  the  amendment  to  the  amendment 
to  strike  the  words  "and  when  the  committee  is  ready  to  report." 

I  ask  unanimous  consent. 

Mr.  Dennis.  That  is  what  it  means  to  my  mind  anyway. 

The  Chairman.  The  gentleman  asked  to  defer  a  parliamentary 
inquiry. 

Mv.  Seiberling.  Well.  I  will  ask  unanimous  consent,  Mr.  Chairman, 
to  delete  the  words  "and  when  the  committee  is  ready  to  report." 

Mr.  Wiggins.  Reserving  the  right  to  object,  Mr.  Chairman,  I  will 
not  object  on  the  theory  that  any  perfecting  of  a  bad  idea  is  better 
than  nothing.  But  it  is  still  fatal.  It  still  requires  a  public  presenta- 
tion of  the  evidentiary  material  that  is  in  advance  of  our  decision. 
And  I  would  hope  that  all  members  here  would  make  that  decision 
absent  the  kind  of  pressure  that  is  going  to  be  put  on  us  as  soon  as  this 
material  goes  public. 

Mr.  Seiberling.  Does  the  gentleman  object? 

Mr.  Mann.  Mr.  Chairman? 

Mr.  DoNOHUE.  Mr.  Chairman  ? 

The  Chairman.  The  previous  question  has  been  moved  on  the 
amendment. 

Mr.  DoNOHTjE.  Would  the  gentleman  from  New  Jersey  withhold 
that  until  I  pose  a  question  ? 

Mr.  Sandman.  Yes. 

]Mr.  DoNOHUE.  What  I  would  like  to  inquire  of  you,  Mr.  Chairman, 
or  any  one  of  the  members  of  this  committee,  is  there  any  precedent  for 
us  publishing  hearings  before  we  have  completed  them  ? 

The  Chairman.  I  do  not  know  that  there  has  not  been  any  precedent. 

Mr.  DoNoiiUE.  I  have  been  around  a  few  years  and  I  never  recall 
any  publication  of  hearings  before  any  committee  until  such  time  as 
the  hearings  were  completed. 

The  Chairman.  The  presentation  of  the  committee  at  this  time  has 
been  completed  and  there  liave  been  numerous  instances  where  tran- 
scripts have  been  published  and  made  available  to  the  members. 

Mr.  DoNOHUE.  Well,  I  want  to  say  this,  I  cannot  recall  any. 

The  Chairman.  Well,  the  Chair  will  have  to  get  you  some. 
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Mr.  DoNOHUE.  Now,  wlien  might  you  be  able  to  furnish  one  to  me, 
Mr.  Chairman  ? 

The  Chairman.  Well 

Mr.  HuNGATE.  Mr.  Chairman,  would  the  gentleman  from  Xew  Jersey 
withhold  for  just  a  short — it  might  be  appropriate  and  it  may  not  be, 
and  certainly  no  one  here  is  referred  to  in  this,  but  the  difficulty  over 
the  language  and  its  interpretation  is  similar  to  one  of  the  stories  about 
a  gentleman  speaking  on  the  floor  of  the  House  under  the  5-minute 
rule.  And  he  got  done  with  the  5-minute  rule,  and  he  got  a  unanimous 
consent  for  another  5  minutes.  And  he  sought  unanimous  consent  for 
another  one,  and  one  fellow  that  really  did  not  like  him  anyway  ob- 
jected and  he  said:  "Reserving  the  right  to  object,"  he  said,  "I  have 
heard  the  gentleman  talking  down  there  now  for  10  minutes  and  I  just 
would  like  for  him  to  tell  me  whether  he  is  for  or  against  this  legisla- 
tion." And  the  other  fellow  looked  up  and  said :  "Well,  I  am  glad  you 
asked  that  question,  the  distinguished  gentleman,  because  I  remember 
the  day  he  came  doAvn  here  and  came  through  those  doors  and  he  stood 
before  the  Speaker  and  he  raised  his  hand  and  took  the  oath  of  office, 
and  I  pointed  to  him  then  and  I  said,  now,  there  is  a  man  that  no  mat- 
ter how  long  he  is  here,  he  will  never  know  what  is  going  on." 

The  Chairman.  The  question  is  on  the  amendment  of  the  gentleman 
from  Indiana. 

All  those  in  favor  of  the  amendment  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Chairman.  The  noes  appear  to  have  it. 

Mr.  Dennis.  Mr.  Chairman,  I  will  ask  for  a  roUcall. 

The  Chairman.  Does  the  gentleman  demand  a  rollcall  ? 

Mr.  Dennis.  Uh,  huh. 

The  Chairman.  The  clerk  will  call  the  roll,  and  those  in  favor  of 
the  amendment  offered  by  Mr.  Dennis,  please  say  aye,  and  all  those 
opposed,  no. 

Mr.  Mann.  Parliamentary  inquiry,  Mr.  Chairman. 

The  Chairman.  Mr.  Mann. 

Mr.  Mann.  Are  the  words  after  the  word  "hearing"  striken  from 
the  proposed  amendment  ? 

Mr.  Dennis.  Right.  I  understand  they  were. 

Mr.  Seiberling.  I  am  miclear  as  to  what  happened  on  that. 

Mr.  Dennis.  "At  the  conclusion  of  its  hearings,"  you  asked  unani- 
mous consent  and  nobody  objected. 

Mr.  Seiberling.  But  I  do  not  know  what  the  chairman's  ruling  was. 
I  am  under  the  impression 

The  Chairman.  There  was  no  objection,  so  that  was  amended. 

Mr.  Seiberling.  Fine.  All  right. 

The  Clerk.  Mr.  Donohue. 

Mr.  DoNOHiTE.  Aye. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeiee.  No. 

The  Clerk.  Mr.  Edwards. 
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Mr.  Edwards.  Aye. 

The  Clerk.  Mr.Hungate. 

Mr.  HUNGATE.   No. 

The  Clerk.  Mr.  Conyers. 

Mr.  Conyers.  No. 

The  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  No. 

The  Clerk.  Mr.  Waldie. 

Mr.WALDiE.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  Aye. 

The  Clerk.  Mr.  Mann. 

Mr.  Mann.  Aye, 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  No. 

The  Clerk.  Mr.  Eangel. 

Mr.  R  angel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  Aye. 

The  Clerk.  Ms.  Holtzman. 

Ms.  HOLTSMAN.  No. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  No. 

The  Clerk.  Mr.  Mezvinsky. 

Mr.  Meztinskt.  No. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  Hutchinson.  Aye. 

The  Clerk.  Mr.  McClory. 

Mr.  McClory.  No. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  No. 

The  Clerk.  The  clerk  is  in  doubt. 

Mr.  Railsback.  No. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  Aye. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  Aye. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  Mayne.  Aye. 
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The  Clerk.  ;Mr.  Hogan. 

INIr.  HoGAX.  Ave. 

Tlie  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  :Mr.  Cohen. 

Mr.  CoiiEX.  No. 

The  Clerk.  Mr.  Lott. 

INIr.  Lott.  Aye. 

The  Clerk.  Mr.  Froehlich. 

INIr.  Froeiilicii.  No. 

The  Clerk.  ^Mr.  Moorhead. 

INIr.  ]MooRHEAD.  Aye. 

The  Clerk.  Mr.  Maraziti. 

jNIr.  jMaraziti.  No. 

The  Clerk.  Mr.  Latta. 

INIr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  No. 

The  Clerk.  ]Mr.  Chairman. 

The  CiiAiRMAX.  The  clerk  will  report. 

The  Clerk.  Seventeen  members  have  voted  aye,  21  members  have 
A'oted  no. 

The  Chairman.  And  the  am.endment  is  not  agreed  to. 

Mr.  ISIcClory.  I  move  the  previous  question. 

The  Chairman.  The  question  now  occurs  on  the  motion  of  the  gen- 
tleman from  Utah,  as  amended  by  the  gentleman  from  Illinois. 

All  those  in  favor  please  say  ave. 

[Chorus  of  "ayes."] 

The  CiiAiR:\rAN.  All  those  opposed? 

[Chorus  of  "noes."] 

Mr.  Kastenmeier.  Recorded  vote. 

The  CiiAiR^rAN.  And  a  recorded  vote  is  demanded  and  the  clerk 
will  call  the  roll.  All  those  in  favor  please  say  aye  and  all  those  op- 
posed, no. 

The  clerk  will  call  the  roll. 

The  Clerk.  ISIr.  Donohue. 

Mr.  DoNonuE.  Aye. 

Tlie  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

ISfr.  Kastenmeier.  Aye. 

The  Clerk.  Mr.  Edwards. 

ISIr.  Edwards.  No. 

The  Clerk.  INIr.  Hungate. 

INlr.  Hungate.  Aye. 

The  Clerk.  ]Mr.  Conyers. 

Mv.  Conyers.  Ave. 

The  Clerk.  ^Ir.Eilberg. 

INIr.  ElLBERG.  Ajo. 

The  Clerk.  Mr!  Waldic. 

Mv.  "Waldie.  Aye. 

The  Clerk.  Mr.  Flowers. 
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jMr.  Flowers.  No. 

The  Clerk.  Mr.  Mann. 

Mr.  Maxn.  No. 

The  Clerk.  JMr.  Sarbanes. 

Mr.  Sarbanes.  Aye. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberlixg.  Aye. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielsox.  Aye. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drixax.  Aye. 

The  Clerk.  Mr.  Rangel. 

Mr.  Raxgel.  Aye. 

The  Clerk.  Ms.  Jordan. 

]Ms.  JORDAX.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  TiiORXTOx.  No. 

The  Clerk.  Ms.  Hohzman. 

]Ms.  PIoLTZMAX.  Aye. 

The  Clerk.  jNIr.  Owens. 

Mr.  OwExs.  Aye. 

The  Clerk.  Mr.  Mezvinsky. 

Mr.  Mezvixsky.  Aye. 

The  Clerk.  Mr.  Hntchinson. 

Mr.  HuTCHixsox.  No. 

Tlie  Clerk.  Mr.  McClory. 

Mr.  McClory.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

]Mr.  Saxdmax.  No. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  WiGGixs.  No. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dexxis.  No. 

Tlie  Clerk.  Mr.  Fish. 

Mr.  Fish.  No. 

The  Clerk.  Mr.  JSIayne. 

Mr.  Mayxe.  No. 

The  Clerk.  Mr.  Hogan. 

Mr.  HoGAx.  No. 

The  Ci^RK.  Mr.  Butler. 

Mr.  Butler.  No. 

The  Clerk.  Mr.  Colien. 

Mr.  CoHEX.  Aye. 

The  Clerk.  Mr.  T^tt. 

Mr.  LoTT.  No. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 
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Mr.  MOORHEAD.  No. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  Aye. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  No. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  Aye. 

The  Clerk.  Mr.  Chairman? 

The  Chairman.  The  clerk  will  report  the  vote. 

The  Clerk.  Twenty-two  members  have  voted  aye,  16  members  have 
voted  no. 

The  Chairman.  And  the  motion  is  agreed  to. 

Mr.  Wiggins.  Mr.  Chairman,  may  I  inquire  of  the  Chair  as  to  what 
the  contemplated  course  of  action  for  the  balance  of  the  day  is  as  of 
this  moment  ? 

The  Chairman.  The  Chair  has  listed  on  the  agenda  the  item  con- 
cerning the  calling  of  witnesses  for  the  impeachment  inquiry.  How- 
ever, the  Chair  was  going  to  recess  or  rather  adjourn  the  meeting  un- 
til tomorrow  morning  and  pick  up  that  item  tomorrow  morning. 

Mr.  Wiggins.  Mr.  Chairman,  if  the  members  will  indulge  me  a 
comment,  which  I  think  must  be  made  in  an  executive  session,  and 
I  do  not  frankly  expect  all  of  the  members  to  agree  with  me,  but 
I  feel  like  I  must  make  this  statement  in  executive  session. 

Tomorrow  I  am  going  to  offer  an  amendment,  a  copy  of  which  has 
been  circulated,  dealing  with  written  interrogatories  to  the  President. 
I  am  fully  aware  that  that  is  an  opportunity  to  discuss  the  personal 
appearance  of  the  President  before  this  committee  and  perhaps  mem- 
bers would  wish  to  debate  that.  But,  I  do  urge  some  restraint  in  the 
interest  of  justice  in  the  debate  on  the  question.  It  would  be,  in  my 
opinion,  perhaps  grovnids  for  a  mistrial  if  the  prosecutor  should 
challenge  a  defendant  to  go  up  to  the  stand  and  tell  his  story.  It  is  tlie 
kind  of  thing  that  is  a  right  in  the  defendant  to  be  exercised  privately 
without  being  challenged.  And  I  would  hope  that  tomorrow  as  we 
debate  this  motion  that  members  would  exercise  that  kind  of  judicious 
restraint  and  would  not  make  statements  which,  in  effect,  say  Mr. 
President,  if  you  have  anything  to  say,  come  and  you  are  not  afraid 
to  say  it,  come  down  before  this  committee  and  raise  your  right  hand. 

Mr.  Hungate.  Would  the  gentleman  yield  briefly? 

Mr.  Wiggins.  Sure. 

Mr.  Hungate.  I  would  like  to  inquire  if  the  gentleman  would  con- 
sider the  initial  request  for  inteiTogatories  the  same  ones  that  were 
put  by  the  Joint  Committee  on  Internal  Revenue  Taxation  or  what 
ever  it  is  to  which  no  rej^ly  was  received?  Maybe  we  could  get  an 
agreement  to  send  those  interrogatories  up  there  and  see  if  they  would 
be  answered  and  if  they  are  answered,  why  we  would  go  from  there. 

Mr.  Wiggins.  I  would  have  no  objection  at  all.  Indeed,  the  amend- 
ment as  originally  drafted  by  me  was  confined  to  a  particular  aspect 
of  the  case,  but  I  amended  it  so  as  to  open  up  any  area  of  the  case 
including  that. 

Mr.  Hungate.  I  would  be  inclined,  I  mean  if  they  are  initially 
confined  to  the  exact  interrogatories  as  have  been  sent  by  the  Joint 
Committee  on  Taxation,  I  think  it  would  be  an  appropriate- thing  for 
this  committee  to  do  in  that  area. 
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Mr.  Wiggins.  Well,  we  can  debate  that  tomorrow,  and  that  is  a 
proper  subject  to  debate  in  open  session.  But,  I  am  sensitive  to  the 
propriety  of  making  a  demand  upon  a  respondent  to  come  and  testify, 
which  could  put  an  unconscionable  burden  on  him,  one  he  should  not 
be  compelled  to  bear. 

Mr.  CoxYERS.  Mr.  Chairman? 

Mr.  Seiberlikg.  Would  the  gentleman  yield  ? 

The  Chairman.  Mr.  Conyers. 

Mr.  Conyers.  Might  I  be  recognized  to  add  a  comment  in  total 
disagreement  to  the  gentleman  from  California  ? 

I  appreciate  his  advising  us  about  restraining  ourselves,  but  there 
are  those  on  this  committee  that  may  have  a  completely  and  totally 
different  interpretation  of  the  meaning  of  this,  and  have  no  inten- 
tion whatsoever  to  consider  themselves  to  be  restrained,  at  the  gentle- 
man's invitation. 

We  can  go  into  executive  session- 


Mr.  Wiggins.  I  would  only  invite. 

Mr.  Conyers  [continuing].  If  there  is  something  of  such  sensitive 
nature,  but  there  are  other  theories  that  are  as  perfectly  valid  as 
those  of  the  gentleman  from  California. 

Mr.  Seiberling.  Will  the  gentleman  yield  ? 

Mr.  Conyers.  Yes,  I  yield. 

Mr.  Seiberling.  I  just  wonder  if  I  could  ask  the  gentleman  from 
California,  Mr.  Wiggins,  whether  he  makes  a  distinction  between  a 
demand  and  an  invitation  ?  It  seems  to  me  that  one  other  alternative 
would  be  simply  to  invite  the  President,  and  then  it  would  be  his  choice 
as  to  what  he  would  like  to  do. 

INIr.  Wiggins.  Well,  I  think  it  is  appropriate  that  the  President  be 
invited  to  do  whatever  he  wishes.  But,  I  personally  think  that  the 
right  way  to  do  that  is  for  the  chairman,  or  perhaps  through  our  coun- 
sel to  extend  that  invitation  privately  to  the  counsel  for  the  President, 
without  making  a  public  invitation,  which  carries  with  it 

INIr.  Seiberling.  I  would  say 

Mr.  Hungate.  Would  the  gentleman  yield  ? 

INIr.  Brooks.  Will  the  gentleman  yield  ?  Mr.  Wiggins  ? 

Mr.  Conyers.  I  yield. 

Mr.  Hungate.  I  have  been  yielded  to,  Mr.  Chairman.  Let  me  briefly 
say  to  the  gentleman  from  California 

Mr.  Conyers.  Mr.  Chairman,  I  yield  to  the  gentleman  from  Missouri 

The  Chairman.  The  gentleman  from  Missouri. 

Mr.  Hungate.  Thank  you,  Mr.  Chairman,  I  would  say  to  the 
gentleman  from  California  I  would  simply  like  to  see  us  agree  if  we 
can  and  act  expeditiously  if  we  can,  and  for  that  reason  I  would  urge 
him  to  consider,  if  it  does  not  impinge  on  what  he  wants  to  do,  offering 
in  the  initial  instance  the  exact  interrogatories  that  have  been  offered 
by  the  Joint  Committee  on  Taxation  and  I  would  think  this  commit- 
tee ought  to  support  that  wholeheartedly.  And  after  we  see  what  goes 
with  that,  if  that  is  taken  care  of,  we  could  then  proceed  to  the  other 
point. 

Mr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Brooks. 

Mr.  Brooks.  I  wanted  to  make  one  observation  in  response  to  Mr. 
Wiggins'  comments.  At  the  advisory  meeting  yesterday,  I  would 


161S 

remind  him  that  I  specifically  pointed  out  that  if  the  President  were 
to  appear  before  this  committee  it  would  be  on  his  own  volition  and 
that  the  Congress,  this  committee  would  not  urge  him  to  do  so,  would 
not  pressure  him  to  do  so,  but  would  tell  him  if  he  wanted  to  he  would 
be  welcome.  And  I  pointed  out  then  that  we  would  not,  I  did  not 
recommend  any  public  statements  about  inviting  him  where  there 
would  be  any  pressure  of  a  public  invite  and  I  just  wanted  you  to 
know  that  your  statement  that  this  committee  would  demand  his 
presence  is  just  really  not  very  responsive  to  what  my  idea  was  or  what 
the  idea  was  of  anybody  at  that  advisory  meeting,  and  not  anybody 
on  this  committee  that  I  have  heard  except  vou. 

Mr.  Wiggins.  Well 

Mr.  Brooks.  I  want  to  make  that  crystal  clear. 

Mr.  Wiggins.  OK.  I  do  not  wish  to  suggest  even  that  the  commit- 
tee would  do  as  I  cautioned  the  members  not  to  do.  I  do  not  suggest 
that.  I  merely  am  talking  about  something  that  is  rather  sensitive  and 
it  is  the  kind  of  statement  that  I  feel  like  I  have  to  make  in  executive 
session. 

I  simply  urge  restraint  on  the  part  of  the  members,  that  is  all. 

]\Ir.  Sarbaxes.  Well,  w^ould  the  gentleman  yield  for  a  second  ? 

Mr.  Wiggins.  Of  course. 

Mr.  Sarbanes.  I  have  to  confess  that  I  am  not  really  quite  clear  on 
the  point  that  the  gentleman  is  making.  I  mean.  I  understand  that  you 
are  going  to  offer  a  motion  tomorrow  with  respect  to  the  furnisliing 
of  interrogatories.  And  do  I  understand  tliat  you  are  cautioning  mem- 
bers of  the  committee  not  to  make  some  argument  of  some  sort  witli 
respect  to  that  motion  ? 

?»rr.  Wiggins.  Xo.  Xo, 

Mr.  Sarbanes.  Whicli  vou  tliink  they  should  not  do,  is  that  correct  ? 

^rr.  Wiggins.  Xo.  tliat  is  not  correct. 

]\Ir.  Sarbanes.  WJiat  is  the  point  the  gentleman  is  making? 

Mr.  Wiggins.  I  am  simplv  anticipating  thnt  anv  motion  which 
goes  on  the  obtainin.o-  of  evidence  from  the  President  is  likely  to 
precipitate  a  debate  that  the  President  Iiimself  should  set  down  before 
the  committee  and  offer  evidence  in  person,  as  distiniruished  from 
interrogatories  and  I  think  that  lends  itself  to  a  ]irejudice  which  we 
oupht  not  to  indulge  in. 

]\rr.  Sarbanes.  Well,  with  all  due  res]")ert.  I  do  not  know  tliRt  I 
would  offer  that  argument,  but  it  seems  to  me  jiertinent  to  the  motion 
that  the  question  is  put  foi-fh,  and  if  you  are  iwoing  to  come  forth  Avith 
that  motion.  I  do  not  see  how  anvone  wlio  thinks  that  that  point  of 
view  is  pertinent  to  dispose  of  that  motion  should  be  somehow  pre- 
cluded from  a  discussion  this  morning,  or  I  mean  this  afternoon,  from 
raiding  that  point. 

^NIi".  Wiggins.  Well,  obviouplv.  my  friend.  T  can  onh"  sav  this,  that 
I  canuot  forestall  any  member  from  saying  whatever  he  thinks  is 
appropriate.  I  merely  am  expressing:  my  concern,  and  it  is  the.  kind 
of  concei'n  ought  to  be  expre^^sed  in  an  executive  session.  You,  of 
cou7-se.  are  free  to  do  as  vou  wish. 

The  r*iTATRMAN.  ^Iv.  Hoo-au. 

Mr.  HoGAN.  Mr.  Chaii'man,  mav  T  iTiquii'e  Avliat  the  status  of  the 
rules  of  eonfldentialitv  are  now,  after  the  adoption  of  that  resolution 
todav?   Are  thev   still   in   effect? 
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The  Cpiairmax.  The  motion,  as  you  know,  that  we  adopted,  stated 
that  the  rules  of  confidentiality  still  obtain  until  the  publication. 

]Mr.  HoGAN.  With  that  in  mind,  Mr.  Chairman,  I  assume  that 
tomorrow's  session  will  be  open  ? 

The  Chairmax.  Tomorrows  session  will  be  an  open  session  unless 
the  commitee  decides  otherwise.  As  the  committee  members  know,  this 
session  was  closed  for  one  item,  on  the  motion  that  was  specifically 
addressed  to  the  question  of  a  ])Ossible  release  of  executive  session  mate- 
rials. 

iNIr.  Dennis.  Mr.  Chairman  ? 

]Mr.  HoGAN.  I  intend  to  otter  m}'  motion  tomorrow,  Mr.  Chairman, 
which  may  or  may  not — well,  I  can  probably  rephrase  it  in  such  a  way 
that  it  would  not  violate  the  rules  of  confidentiality.  But,  to  make  it 
clear,  I  am  sure  that  the  members  of  the  committee  will  have  to  refer 
back  to  it,  and  I  think  I  can  maybe  handle  it  that  way,  but  how  I 
prepare  it  depends  on  whether  we  are  opened  or  closed  ? 

^Iv.  "Waldie.  Mr.  Chairman  ( 

jNIr.  Kastenmeier.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Very  In-iefiy,  and  without  beating-  a  dead  horse 
in  terms  of  the  issue,  I  think  the  gentleman  from  California,  Mr. 
Wiggins,  should  be  put  on  notice  that  his  motion  in  and  of  itself  neces- 
sarily introduces  the  question  of  obtaining  evidence  from  the  Presi- 
dent, and  in  so  doing,  he  is  necessarily  bringing  into  play  the  question 
of  whether  the  President  ought  to  be  invited  clown  here  or  whatever 
else.  And  as  to  the  gentleman  from  Texas,  Mr.  Brooks'  suggestion  at 
the  meeting  of  yesterday  of  some  of  the  senior  members  of  this 
committee,  tacitly  it  was  agreed  that  the  President  might  be  invited 
without  publicity,  and  necessarily,  therefore,  I  am  suggesting  that 
the  motion  of  the  gentleman  from  California  will,  I  think,  destroy 
the  possibility  that  no  publicity  will  be  attendant  to  the  option  of 
inviting  the  President  discreetly. 

Mr.  Dennis.  Mr.  Chairman  ? 

]Mr.  McClory.  INIr.  Chairman,  may  I  inquire  about  the  meeting 
tomorrow?  What  time  will  we  be  meeting?  We  are  adjourning  this 
meeting  until  tomorrow  ? 

The  Chairman.  We  are  adjourning  this  meeting  and  the  meeting 
tomorrow  will  be  at  10  :oO. 

Mr.  McClory.  Mr.  Chairman.  I  move  we  adjourn. 

The  Chairman.  The  meeting  is  adjourned. 

[Whereupon,  at  4 :04  p.m.,  the  committee  recessed,  to  reconvene  at 
10 :30  a.m.,  Wednesday,  June  26. 1974:.] 
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House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  committee  met,  pursuant  to  notice,  at  10 :50  a.m.,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Flowers, 
Mann,  Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman,  Owens,  Mezvinsky,  Hutchinson,  McCloiy,  Smith, 
Sandman,  Railsback,  Wiggins,  Dennis,  Fish,  Mayne,  Hogan,  Butler, 
Cohen,  Lott,  Froehlich,  Moorhead,  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Albert  E.  Jenner,  Jr.,  special  counsel  to  the  minority;  Samuel  Gar- 
rison III,  deputy  minority  counsel ;  Bernard  W.  Nussbaum,  senior 
associate  special  counsel. 

Committee  staff  present:  Jerome  ]M.  Zeifman,  general  counsel; 
Garner  J.  Cline,  associate  general  counsel;  and  Franklin  G.  Polk, 
associate  counsel. 

The  Chairman.  The  committee  will  come  to  order  and  the  light 
photographers  and  cameras  wnll  please  leave  the  room. 

The  committee  will  come  to  order  and  the  Chair  would  first  like  to 
announce,  before  recognizing  the  gentleman  from  Arkansas,  that  we 
have  received  from  Mr.  St.  Clair  a  letter  addressed  to  Mr.  Doar  in 
which  he  advises  Mr.  Doar  on  June  25  that  he  has  received  on  behalf  of 
the  President  four  subpenas,  and  "As  I  advised  you  by  telephone,  the 
President  is  out  of  the  country,  w^ill  not  return  until  approximately 
July  3,  1974,  at  which  time  I  will  see  that  the  subpenas  are  brought 
to  his  attention.  In  light  of  this  circumstance,  it  will  not  be  possible 
for  the  President  to  review  these  subpenas  and  respond  thereto  by  the 
date  indicated  thereon.  Reponse  will  be  made  as  soon  as  practicable 
following  the  President's  return." 

And  it  bears  the  signature  of  Mr.  St.  Clair,  and  each  member  will 
have  a  copy  of  this  distributed  to  him  so  that  they  will  be  accordingly 
informed. 

I  recognize  the  gentleman  from  Arkansas,  Mr.  Thornton. 

Mr,  Thornton.  Thank  you,  Mr.  Chairman. 

]Mr.  Chairman,  I  am  prepared  to  offer  a  motion  for  the  naming  of 
witnesses  to  be  called  to  present  testimony  to  this  committee. 
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In  connection  witli  calling  of  witnesses  and  the  selection  of  wit- 
nesses to  be  called,  it  is,  of  course,  vital  that  we  discuss  in  committee 
fully  and  completely  the  nature  of  the  testimony  expected  to  be  sfiven 
by  tliose  witnesses,  and  further  the  nature  of  these  gaps  in  the  eviden- 
tiar}^  material  which  has  hitherto  been  presented  to  our  committee, 
which  are  required  to  be  filled  by  witnesses'  testimony. 

According-jy,  in  order  to  discuss  fairly  and  completely  and  fully 
which  witnesses  are  to  be  called,  it  will  be  necessary  to  discuss  mate- 
rial which  this  committee  is  still  bound  by  confidential  rules  to  main- 
tain confidential.  Accordingly,  Mr.  Chairman,  I  now  move  that  the 
committee  resoh'e  itself  into  a  closed  session  to  consider  the  matter 
of  calling  witnesses  before  the  committee  so  that  the  committee  mem- 
bers may  feel  free  to  refer  to  matters  still  covered  by  the  rule  of 
confidentiality. 

Mr.  CoxYERS.  Question,  Mr.  Chairman? 

The  Chair^iax.  Mr.  Conyers. 

Mr.  CoxYERS.  Mr.  Chairman,  I  would  like  to  support  that  motion, 
and  also  indicate  that  when  we  go  into  closed  session,  assuming  it  is 
the  will  of  the  majority  of  the  members  here,  and  I  hope  it  is,  that 
T  vrould  like  to  add  an  amendment  that  aaouIcI  keep  in  executive  ses- 
sion this  committee  during  the  time  that  we  are  examining  the  w^it- 
nesses,  I  think  that  would  be  extremely  appropriate,  and  there  has 
been  a  discussion  in  tlie  committee  and  among  the  leadership  on  this 
question. 

And  I  would  like  to  add  that  amendment  to  the  gentleman  from 
Ai'kansas'  motion. 

JNIr.  Seiberi.ixg.  Would  the  gentleman  yield  ? 

The  Chairmax.  The  gentleman  Avill  be  recognized  at  the  appropri- 
ate time  for  that  motion.  Mr.  Hutchinson. 

Mr.  HuTCHixsox.  Mr.  Chairman,  I  would  also  like  to  indicate  my 
support  for  the  motion  now  being  offered  by  the  gentleman  froin 
Arkansas,  Mr.  Thornton,  to  close  the  meeting  during  the  discussion . 
of  witnesses  .to  be  called.  I  think  that  he  has  made  the  point  very 
clear  that  in  order  to  fairlv  consider  witnesses,  w^e  will  have  to  be  able 
to  discuss  what  they  are  likelv  or  expe^'ted  to  testify  to,  and  that  the 
rules  of  the  House  protecting  witnesses  and  proposed  witnesses 
against  defamatory  matter  and  whatnot  would  certainly  warrant  our 
consideration  of  them  in  closed  session. 

And  I  want  to  indicate  mj'  intention  to  vote  for  Mr.  Thornton's 
motion. 

Mr.  Brooks.  Question,  ]\rr.  Chairman. 

Mr.  McCeory.  Well,  Avill  the  gentleman  withhold  his  asking  the 
question  to  be  put  now?  1  Avould  like  to  discuss  the  motion,  if  I  may, 
Mr.  (liairman.  brieflv,  anyway. 

The  CTTATR:\rAx.  Would  the  gentleman  yield?  Is  this  the  motion 
with  relation  to  the  closing  of  the  session  or  the  motion,  concerning 
the  calling  of  the  witnesses  that  the  gentleman  from  Arkansas  intends 
to  present? 

Mr.  ]\rrCEORY.  The  motion  to  close  the  meeting,  Mr.  Chairmaii. 

The  Chairmax.  Well,  the  question  has  been  put.  Does  the  gentle- 
man  

Mr.  McCeory.  Will  the  o-entlprnfin  withhold  ? 

^[r.  Brooks.  Sure.  I  will  be  glad  to. 
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Mr.  McClory.  Thank  yon. 

Mr.  Chairman,  I  am  not  goino;  to  oppose  the  motion  of  the  gentle- 
man. On  the  other  hand,  it  vras  suggested  by  the  gentleman  from 
Michigan,  Mr.  Conyers,  that  he  was  going  to  x:)ropose  an  amendment 
to  that  motion  which  ^yo^ld  require  that  these  hearings  be  closed  at 
the  time  that  we  examine  witnesses.  And  I  would  like  to  suggest  that 
these  be  separated,  and  that  we  have  an  opportunity  to  keep  tliese 
meetings  open  insofar  as  the  hearing  of  testimony  is  concerned. 

I  think  that  it  is  about  time  that  we  let  the  full  liglit  in  on  tliese 
hearings,  that  we  demonstrate  that  we  are  not  operating  here  in  secret, 
and  in  some  mysterious  or  devious  way,  which  I  think  is  the  suggestion 
wlien  we  are  not  public. 

And  I  am  hopeful  that  we  can  consider  that  motion  separately,  and 
that  the  members  will  see  fit  to  open  up  our  hearings  so  that  the  public 
can  see  exactly  what  we  are  doing,  can  hear  the  witnesses  that  testify 
before  us,  and  can  be  made  aware  of  this  entire  proceeding  that  is 
being  carried  on  here. 

Mr.  Seiberling.  Would  the  gentleman  yield  ? 

Mr.  Danielsox.  Would  the  gentleman  yield  ? 

Mr.  IMcClgry.  Yes,  I  yield  to  the  gentleman  from  California. 

INIr.  Danielsox.  I  recognize  and  I  can  count.  I  recognize  it  is  proba- 
bly futile  to  oppose  this  motion,  though  frankly  I  cannot  in  my  mind 
see  any  reason  why  we  should  close  the  hearing  today  and  then  ask 
to  have  it  open  when  we  interrogate  the  witnesses  themselves.  All  we 
are  deciding  today  is  the  policy  of  whether  or  not  we  should  call  wit- 
nesses in  the  first  place,  and  if  so,  which  witnesses. 

I  personally  see  no  justification  for  closing  the  hearings  today. 

Mr.  McClort.  The  only  thing  I  would  comment  on  is  that  it  has  been 
represented  that  in  connection  with  determining  who  the  Avitnesses 
are  that  we  will  be  discussing  what  witnesses  will  be  saying,  and 
which  material  at  this  time  is  confidential. 

Xow,  we  have  already  taken  action  to  make  public  our  record  so 
that  the  record  is  going  to  be  public,  and  there  seems  no  reason  to  me 
why  we  should  maintain  secrecy  with  regard  to  a  public  record,  or 
that  we  should  maintain  secrecy  in  a  hearing  that  the  public  should  be 
entitled  to  look  in  on. 

Mr.  McClory.  I  yield  to  the  gentleman. 

Mr.  Brooks.  Mr.  Chairman,  on  my  motion,  I  would  withhold  it  if 
you  wanted  to  recognize  Mr.  Waldie  for  a  moment. 

]Mr.  Waldie.  Yes,  Mr.  Chairman.  I  want  to  oppose  this  motioii  for 
almost  the  exact  opposite  reasons  that  were  stated  by  Mr.  INIcClory. 

It  seems  to  me  when  we  are  discussing  the  reasons  for  calling  wit- 
nesses, the  alleged  reason  to  close  that  discussion  is  because  we  will  be 
considering  evidence  that  has  been,  up  to  yesterday,  in  a  confidential 
status.  Yesterday  we  voted  to  open  all  of  that  evidence  to  the  public. 

Therefore,  it  seems  to  me  in  discussing  the  necessity  of  calling  wit- 
nesses and  whatever  discussion  of  the  kind  of  evidence  that  that  would 
entail  would  breach  no  confidentiality  because  confidentiality  really 
does  not  exist. 

JN'ow,  I  would  think  when  we  get  to  the  point  of  taking  testimony 
from  the  witnesses  we  will  be  confronting  a  diiferent  situation  because 
we  may  very  well  bring  in  additional  evidence  that  we  have  not  con- 
sidered as  to  which  confidentiality  may  justly  and  properly  need  to  at- 
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tach.  But,  at  this  point  there  is  no  evidence  that  is  damaging  or  de- 
faming or  degrading,  of  which  I  am  aware,  and  any  discussion  of  that 
evidence  in  determining  what  witnesses  are  needed  to  fulfill  any  gaps 
in  the  evidence  would  not  seem  to  me  to  be  damaging  to  anyone. 

And  I  would  suggest  that  we  hold  the  committee  open  while  we  dis- 
cuss what  witnesses  we  call,  and  consider  closing  the  committee  at  such 
time  as  those  witnesses  are  identified. 

Mr.  R.AiLSBACK.  Would  the  gentleman  yield  ? 

The  Chairman.  May  I  clarify  for  the  gentleman  that  while  yester- 
day we  voted  for  the  releasing  of  the  materials  which  were  developed 
in  executive  session,  that  nonetheless,  the  rules  of  confidentiality  still 

obtain  until  the  publication  of  those  materials.  And  therefore 

Mr.  Waldie.  But  you  see,  I  understand  that,  Mr.  Chairman.  But 
again,  I  think  Ave  are  m  a  kind  of  a  "Catch  22"  position  that  reflects  ad- 
versely on  the  public.  It  does  not  damage  anybody  to  discuss  that  evi- 
dence because  it  has  not  been  published  if  it  is  necessary  to  discuss  that 
evidence  to  come  to  a  conclusion  the  committee  is  seeking.  It  might 
damage  someone  if  we  had  not  already  made  a  decision  yesterday  that 
none  of  the  evidence  is  damaging  and  should  be  released. 

I  would  hope  that  the  evidence  would  be  released  quickly,  but  to 
say  that  the  committee  should  be  hampered  because  of  the  mechanics 
of  releasing  the  evidence  would  seem  to  me  to  be  not  very  fair. 
The  Chairman.  Would  the  gentleman  yield  ? 
Mr.  Seiberling.  Would  the  gentleman  yield  ? 
Mr.  Brooks.  Mr.  Seiberling. 

Mr.  Seiberling.  As  the  committee  knows,  I  raised  yesterday  a  ques- 
tion on  the  motion  to  close  the  session  as  to  whether,  in  fact,  any- 
thing was  going  to  be  discussed  which  could  reveal  material  that  was 
received  in  executive  session,  and  it  was  brought  out  that  that  was  the 
case.  Obviously,  that  is  going  to  be  the  case  today  and,  therefore,  I 
think  logically  we  have  to  follow  the  same  procedure  we  followed 
yesterday. 

I  would  like  to  point  out,  however,  with  respect  to  the  comments  of 
Mr.  McClory  that  the  issue  as  to  whether  particular  witnesses  should 
be  examined  in  open  session  not  onl]/  involves  the  possible  release  of 
material  that  was  received  in  executive  session,  and  that  has  not  yet 
been  made  public,  but  also  involves  the  possible  testimony  by  those 
witnesses  on  matters  that  might  tend  to  defame  or  degrade  third 
parties.  And  I  do  not  see  how  we  can  make  a  blanket  ruling  that  we 
will  have  all  of  those  in  open  session. 

And  I  think  it  is  appropriate  to  make  that  point  now. 
Mr.  CoNTERS.  Mr.  Chairman  ? 
Mr.  Brooks.  Mr.  Edwards. 
Mr.  Edwards.  Mr.  Chairman  ? 
The  Chairman.  Mr.  Brooks  still  has  the  floor. 
Mr.  Brooks.  Congressman  Edwards. 

Mr.  Edwards.  Thank  you.  I  appreciate  your  yielding  to  me. 
I  think  we  find  ourselves  in  this  quandary  because  we  are  making 
a  mistake  in  examining  the  witnesses  at  this  time.  We  have  no  over- 
view of  all  of  the  evidence  yet,  we  have  had  no  real  in-depth  discus- 
sions about  the  possible  bill  of  impeachment  might  be,  and  so  here  we 
are  examining  witnesses.  What  are  we  going  to  ask  them?  Are  we 
just  going  to  try  to  fill  in  holes  in  areas  that  might  not  be  a  part  of  the 
bill  of  impeachment,  if  any  is  voted  out  ? 
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The  wisest  thing  for  us  to  do  in  the  next  week  or  so  would  be  for 
us  to  examine  the  evidence  we  have  and  come  to  some  kind  of  a  theory 
as  to  what  we  want  to  do,  and  then  fill  in  the  gaps  with  a  number  of 
witnesses. 

Now,  I  will  go  along  with  the  procedure,  but  I  think  we  ought  to, 
I  think  I  ought  to  point  out  that  we  are  making  a  mistake. 

Mr.  Latta.  Would  the  gentleman  yield  ? 

jMr.  Brooks.  I  promised  Mr.  Flowers,  and  then  I  will  get  to  Mr. 
Railsback  and  then  Mr.  Latta,  and  maybe  we  can  go  all  morning 
closing  the  meeting. 

Mr.  Flowers.  Mr.  Chairman,  in  reflecting  on  yesterday's  meeting 
that  we  closed,  I  cannot  remember  a  thing  that  was  disclosed  in  our 
subsequent  executive  session  that  could  not  have  been  just  as  well  done 
in  open  session,  and  I  speculate  that  that  is  what  would  be  the  case 
today  as  well. 

And  I  am  constrained  to  agree  with  my  friends  from  California  who 
say  that  we  might  as  well  be  open  during  that  aspect  of  it. 

I  think  one  of  the  problems,  we  are  getting  ready  to  run  full  square 
into,  is  on  when  this  material  is  going  to  be  published,  Mr.  Chairman. 
We  have  got  a  ruling  that  the  rules  of  confidentiality  will  obtain  until 
the  material  is  published.  Now,  will  the  material  be  published  in 
complete  form  and  at  one  specific  time,  all  of  the  material? 

The  Chairman.  The  gentleman  recalls  that  yesterday  the  Chair 
advised  him  that  those  materials  will  be  published  in  accordance  with 
the  motion,  and  that  the  first  materials  that  are  ready  and  available 
will  be  sent  to  the  printers,  and  they  will  be  printed  accordingly. 

Mr.  Flowers.  In  other  words,  they  will  be  published  in  instalhnents  ? 

The  Chajrman.  I  do  not  say  they  are  going  to  be  published  in  install- 
ments, but  the  gentleman  knows  we  were  presenting  the  materials  at 
the  time  in  various  phases  of  the  inquiry.  Now,  whether  or  not  it  will 
be  published  all  at  one  time  is  another  question. 

Mr.  Flowers.  Well,  the  problem  is,  as  I  see  it,  Mr.  Chairman,  and  I 
will  not  belabor  this — we  went  through  it  several  times — we  are  going 
to  have  part  of  this  subject  to  the  rules  of  confidentiality,  and  part  of  it 
not,  and  for  how  long  none  of  us  really  knows. 

The  Chairman.  The  gentleman  from  Texas  still  has  the  floor,  and 
I  am  going  to  put  the  question. 

Mr.  Brooks.  Has  Mr.  Railsback  got  a  point  ? 

Mr.  Railsback.  Yes ;  I  will  be  very  brief  and  I  thank  the  gentleman 
for  yielding. 

I  am  going  to  support  the  motion  of  the  gentleman  from  Arkansas. 
I  think  that  we  probably  will  discuss  some  of  the  potential  evidence 
relating  to  some  of  the  potential  witnesses  that  we  want  to  call.  And  I 
think  also  that  there  are  going  to  be  some  amendments  probably  that 
will  want  to  include  other  witnesses  that  are  not  under  consideration 
of  bein^  called  for  certain  specific  reasons.  And  the  chairman  is  abso- 
lutely right,  that  in  our  motion  yesterday  we  certainly  did  reserve  the 
confidentiality  of  the  materials  until  the  published  materials  are  actu- 
ally released. 

So,  I  think  there  is  certainly  merit  to  the  gentleman's  motion. 

Mr.  Brooks.  Congressman  Latta?  Mr.  Latta,  did  you  have  a 
question  ? 

Mr.  Latta.  Yes,  Mr.  Chairman.  This  does  not  happen  very  often 
so  I  had  probably  better  comment  on  this.  I  find  myself  in  agreement 
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with  my  friend  from  California,  jNIr.  Waldie.  and  also  Mr.  Edwards. 
And  I  think  we  are  getting  the  cart  before  the  horse  until  we  hear  from 
Mr.  St.  Clair.  I  do  not  think  that  we  are  in  a  position  to  state  what  wit- 
nesses we  ought  to  call,  and  I  think  we  are  probably  stretching  this  rule 
of  confidentiality  completely  out  of  proportion.  I  do  not  think  it  was 
adopted  for  this  purpose. 

"We  ought  to  be  able  to  mention  some  of  the  names  at  least  that  we 
ought  to  have  called  before  this  committee  without  breaching  the  rule 
of  confidentiality. 

It  has  been  stated  that  these  witnesses  might,  will  say  things  that 
they  should  not  be  saying.  Weil,  if  we  know  what  they  are  going  to 
be  saying,  we  do  not  need  to  call  them  in  the  first  place. 

^Ir.  Brooks.  Question. 

^[r.  0^^^:xs.  Mr.  Chairman,  would  the  gentleman  yield  briefly  for 
a  question? 

Air.  Bkooks.  If  I  still  have  the  floor. 

Mr.  OwExs.  I  would  like  to  ask  a  question  of  the  Chair,  if  I  miglit. 
I  agree  basically  that  we  may  be  discussing  and  will  be  discussing 
gaps  in  information  still  under  the  rules  of  confidentiality  and,  there- 
fore, ought  to  decide  the  question  of  which  witnesses  ought  to  be  called 
I  suppose  in  a  closed  session  under  our  rules.  But,  will  it  be  the  inten- 
tion of  the  Chair  to  decide  whether,  in  fact,  the  witnesses  to  be  called 
would  be  interviewed  in  executive  session  today  also  in  this  session  ? 

The  Chairman.  The  motion  calls  for  the  naming  of  certain  Avit- 
nesses,  and  the  interviewing  of  others  before  a  determination  will  be 
finally  made  as  to  whether  or  not  they  will  be  called.  And  I  think  that 
it  would  be  appropriate,  as  a  matter  of  fact,  to  address  a  question  to 
counsel  who  have  been  interviewing  some  of  these  witnesses,  who  are 
potential  witnesses,  to  determine  whether  tliere  is  not  confidential  ma- 
terial that  they  are  going  to  be  talking  about. 

]Mr.  OwExs.  "Would  it  not  be  the  intention  of  the  chairman  to  do 
as  we  did  in  the  nomination  hearings  of  ]SIr.  Ford  last  fall,  to  decide 
on  an  individual  case-by-case  basis  whether  a  given  witness  should 
be  heard  in  a  private  session  ? 

The  Chairman.  I  think  it  is  a  matter  for  the  committee  to  deter- 
mine as  to  what  the  potential  witness  is  going  to  be  expected  to  testify 
to.  And  I  think  that  an  appropriate  motion  can  be  made  accordingly. 

^fr,  OwExs.  Would  that  be  made  today  ? 

The  Chairmax'.  I  believe  that  it  would  be. 

'My.  Owexs.  Then,  Mr.  Chairman.  I  will  vote  against  closing  the 
meeting,  for  what  that  is  worth. 

The  Chairman.  If  the  gentleman  would  yield.  I  would  like  to 
address  a  question  to  the  counsel.  Is  counsel  able  to  advise  us  regard- 
ing the  various  witnesses  who  are  listed  on  the  various  motions  that 
are  going  to  be  before  the  committee,  and  as  to  whether  or  not  in  the 
discussion  of  these  witnesses  it  is  possible  that  there  is  going  to  be 
material  that  is  confidential  material  that  might  tend  to  defame  or 
degrade  ? 

]\Ir.  Jexx'er.  INIr.  Chairman  ? 

The  Chairman.  INIr.  Jenner. 

]Mr.  Jenner.  It  is  entirely  possible  that  discussions  with  respect  to 
these  witnesses  will  elicit  at  least  some  references  to  matters  tliat  would 
tend  to  defame  or  degrade. 
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May  I  also  observe,  Mr.  Chairman,  for  the  consideration  of  the 
members  of  the  committee,  that  the  trial  of  the  Ehriichman  plumbers 
case  commences  this  morning  and  probably  is  now  in  course,  and  the 
selection  of  a  jury  before  Judge  Gesell,  and  that  jury  cannot  be  se- 
questered before  some  time  tomorrow,  and  so  that  as  of  today  there 
is  a  possibility  of  reference  to  grand  jury  material  that  Judge  Gesell, 
as  you  will  recall,  afforded  us  with  the  professional  representation 
made  on  behalf  of  this  committee  that  we  would  not  reveal  any  of  that 
until  Judge  Gesell  had  sequestered  that  jurj^ 

And  then  INIr.  Doar  wishes  to  present  in  the  course  of  the  matter 
this  morning,  some  conferences  that  we  had  with  counsel  for  one  of  the 
witnesses,  which  frankly,  we  cannot  reveal  in  open  session. 

The  Chairman".  The  question  is  on  the  motion  of  the  gentleman 
from  Arkansas.  All  those  in  favor  of  the  motion,  please  say  aye. 

[Chorus  of  "ayes."] 

The  CiiAiRiNrAN.  All  those  opposed,  no. 

[Chorus  of  "noes."] 

The  Chaiemax.  The  Chair  is  in  doubt  and  a  rollcall  is  demanded 
and  the  clerk  will  call  the  roll. 

All  those  in  favor  of  the  motion  to  close  the  session  please  say 
aye ;  all  those  opposed,  no.  The  clerk  will  call  the  roll. 

The  Clerk.  Mr.  Donohue. 

Mr.  Donohue.  Aye. 

The  Clerk.  Mr.  Brooks. 

]Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  No. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  Aye. 

The  Clerk.  Mr.  iHungate. 

yir.  HuNGATE.  Aye. 

The  Clerk.  Mr.  Conyers. 

]Mr.  CoNYERS.  Aye. 

The  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  No. 

The  Clerk.  Mr,  Waldie. 

]Mr.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Floavers.  No. 

The  Clerk.  Mr.  Mann. 

Mr.  Mann.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

yir.  Sarbanes.  Aye. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  Aye, 

The  Clerk.  Mr.  Danielson. 

]SIr.  Danielson.  No. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinax.  No. 

The  Clerk.  ]\Ir.  Rangel. 

Mr.  Rangel.  Aye. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 
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1628 

The  Clerk.  Mr.  Thornton. 

Mr.  TiioRNTOx.  Aye. 

The  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  No. 

The  Clerk.  Mr.  Mezvinsky. 

Mr.  JVIezvinskt.  No. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  Hutchinson.  Aye. 

The  Clerk.  Mr.  McClory. 

Mr.  McClort.  Aye. 

The  Clerk.  :Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  Aye. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  Aye. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  Matne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  HoGAN.  Aye. 

The  Clerk.  Mr.  Butler. 

Mr.  Btjtler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  No. 

The  Clerk.  Mr.  Lott. 

Mr.  LoTT.  Aye. 

The  Clerk.  Mr.  Froelilich. 

Mr.  Froehlich.  No. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  No. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  No. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  Aye. 

The  Clerk.  Mr.  Chairman  ? 

The  Chairman.  The  clerk  will  report  the  vote. 

The  Clerk.  Twenty-five  members  have  voted  aye,  13  members  have 
voted  no. 

The  Chairman.  And  the  motion  is  agreed  to,  and  accordingly  the 
committee  will  proceed  in  executive  session,  and  other  than  staff,  and 
committee  members  all  others  will  please  leave  the  room. 

[Short  break.] 

[Whereupon  the  committee  proceeded  to  executive  session.] 
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WEDNESDAY,  JUNE  26,   1974 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  committee  met,  pursuant  to  notice,  at  11 :25  a.m.,  in  room  2141, 
Eaybum  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Flowers, 
Mann,  Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman,  Owens,  Mezvinsky,  Hutchinson,  McClory, 
Smith,  Sandman,  Railsback,  Wiggins,  Dennis,  Fish,  Mayne,  Hogan, 
Butler,  Cohen,  Lott,  Froehlich,  Moorhead,  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Albert  E.  Jenner,  Jr.,  special  counsel  to  the  minority ;  Samuel  Garri- 
son III,  deputy  minority  counsel ;  Bernard  W.  Nussbaum,  senior  asso- 
ciate special  counsel. 

Committee  staff  present :  Jerome  M.  Zeif man,  general  counsel ;  Gar- 
ner J.  Cline,  associate  general  counsel ;  and  Franklin  G.  Polk,  associate 
counsel. 

The  Chairman.  The  gentleman  from  Arkansas. 

Mr.  Thornton.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  as  I  stated  in  the  committee  a  few  moments  ago,  I 
am  prepared  to  offer  the  motion  for  the  adoption  of  a  resolution  which 
is  at  the  desk  of  the  members.  I  would  like  to  at  this  time  to  offer 
that  resolution  and  urge  its  adoption  by  the  committee. 

The  Chairman.  Will  the  gentleman  have  the  clerk  read  the  motion. 

The  Clerk  [reading]  : 

Resolved  that  the  committee  call  before  it  the  following  witnesses :  Alexander 
Butterfield,  Herbert  Kalmbach,  Henry  Petersen,  John  Dean,  Fred  LaRiie. 

The  examination  of  such  witnesses  before  the  committee  shall  commence  on 
July  2,  1974. 

The  committee  shall  hear  the  testimony  of  these  and  any  other  witnesses 
within  7  full  working  days  of  hearings,  concluding  on  July  12,  1974. 

Resolved  further,  that  counsel  are  directed  to  interview  the  following  indi- 
viduals in  advance  of  determination  by  the  chairman  and  ranking  minority 
member  whether  to  call  them  before  the  full  committee  as  witnesses :  Charles 
Colson,  John  Mitchell,  H.  R.  Haldeman,  Paul  O'Brien,  William  O.  Bittman. 
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The  scope  of  the  testimony  expected  of  each  witness  before  the  committee  sliail 
l)e  specified  in  writing  as  determined  by  the  chairman  and  ranking  minority 
member. 

Tlie  Chairmax.  The  frentleman  from  Arkansas. 

Mr.  TiioRXTox.  Mr.  Chairman,  we  are  now  at  the  stajje  of  proceed- 
ing's Avhere  it  is  necessary  to  call  witnesses  in. order  to  fill  in  certain 
evidentiary  gaps  which  may  be  developed  durino;  the  process  or  may 
liave  become  apparent  durinp;  tlie  process  of  our  examination  of  some 
7,000  jiages  of  documents  relating  to  the  materials  whicli  have  been 
presented  l)y  onr  staff. 

I  think  it  is  vital  for  ns  to  recognize  tliat  we  are  at  this  time  limited 
to  the  development  of  material  which  has  not  already  lieen  presented 
and  that  we  should  restrict  ourselves  from  merely  duplicating  or 
repeating  testimony  which  we  have  already  reviewed,  which  has  al- 
ready been  presented  in  sworn  testimony  l^efore  other  bodies,  and 
which  would  require  nothing  but  the  expenditure  of  additional  time 
by  this  committee. 

Accordingly,  the  list  of  witnesses  which  I  have  proposed  I  have 
tried  to  outline  specific  areas  of  information  on  which  these  witnesses 
might  be  expected  to  bring  to  the  committee  information  which  it  does 
not  have. 

First,  Alexander  Butterfield  is  in  a  position  to  testifv  as  to  the 
organization  and  the  procedures  of  the  "White  House  itself,  as  to  the 
flow  of  the  chain  of  command  from  the  President  of  the  United  States 
through  his  chief  of  staff,  through  other  aides  to  give  an  indication  of 
the  hal)itual  methods  of  performance  of  the  White  House,  what  in- 
formation goes  into  tlie  President  and  the  nature  of  the  information 
and  directions  which  return  from  the  President. 

We  have  had  an  outline  by  counsel  of  this  chain  of  command,  but 
we  have  not  had  any  testimony  to  that  effect,  and  Mr.  Butterfield 
should  be  able  to  give  a  good  presentation  to  our  committee  of  this  kind 
of  information. 

With  regard  to  Mr.  Kalmbach 

]\rr.  LoTT.  Would  the  gentleman  yield  for  a  parliamentary  inquiry  ? 

]\fr.  Thorxton,  I  will  yield. 

Mr.  LoTT.  Mr.  Chairman,  are  we  going  to  have  an  opportunity  to 
discuss  these  as  we  go  alonor,  or  do  you  intend  for  Mr.  Thornton  to  go 
through  his  list  here  and  discuss  each  one  individually,  or  if  we  have 
anv  questions,  for  instance,  about  a  pai'ticular  witness,  are  we  going  to 
withhold  that  until  he  gets  through  or  should  we  address  questions  as 
he  'Toes  along  here  ? 

The  Chairmax.  I  think  it  would  be  more  appropriate  for  Mr. 
Thornton  to  first  present  the  basic  reasons  as  to  wh^^  he  offers  this 
motion. 

Afr.  LoTT.  Thank  you  for  yielding. 

Mr.  TiiORXTox.  Respecting  the  material,  I  will  attempt  to  material- 
ly shorten  my  discussion  of  the  following  witnesses  in  order  that  we 
may  open  up  for  specific  discussion  on  any  name  mentioned. 

Mr.  Kalmbach  certainly  is  in  a  position  to  be  familiar  with  a  great 
deal  of  Internal  Revenue  Service  information,  and  particular  inquiry 
might  be  appropriate  as  to  whether  or  not  he  has  knowledge  ofp  the 
use  of  the  Internal  Revenue  Service  information  with  rfegard  to 
depriving  any  American  citizen  of  rights  which  he  may  have. 
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Mr.  Henry  Petersen  had  a  conversation  with  the  President  involving 
the  scope  of  internal  security,  what  elements  were  included  in  the 
definition  of  internal  security.  I  am  sure  all  members  of  the  committee 
recall  tliat  conversation,  and  with  particular  reference  to  whether  that 
rehxted  to  the  Ellsherg  case.  It  is  my  view  that  Mr.  Petersen  should  be 
called  to  develop  further  evidence  on  that  question. 

With  regard  to  Mr.  Dean,  I  think  it  is  important  that  we  make  an 
effort  to  establish  the  exact  time  of  contact  with  Mr.  LaRue  with 
regard  to  the  final  payment  of  the  attorney  fee  to  INIr.  Bittman,  and 
tlip  contacts  made. 

The  Chairmax.  Will  the  gentleman  yield  at  that  point? 

Mr.  Thorntox.  Yes,  sir. 

Tiie  Chairman.  I  would  like  to  advise  the  gentleman  that  while  I 
appreciate  what  he  is  now  saving,  that  the  inclusion  of  Mr.  Dean" 
and  Mr.  LaRue  on  the  list  specifically  was  at  the  request  of  counsel  for 
the  President.  Mr.  St.  Clair.  And  as  you  know,  in  a  letter  that  was  ad- 
dressed to  Mr.  Doar  by  INIr.  St.  Clair,  there  are  further  individuals 
who  Mr.  St.  Clair  would  like  to  have  considered  as  potential  wit- 
nesses. So,  I  think  that  this  is  a  matter  that  the  committee  should  be 
well  aware  of,  that  this  is  an  efi^ort  to  accommodate  the  counsel  for 
the  President,  and  this  does  not  necessarily,  I  think,  mean  that  the 
members  of  the  committee  all  feel  the  same  way  as  Mr.  St.  Clair  as  to 
the  need  to  call  some  of  these  witnesses. 

Mr.  Thornton.  Thank  you,  Mr.  Chairman,  for  that  clarification, 
because  indeed,  I  was  making  an  effort  to  express  in  my  own  words 
the  reasons  given  bv  Mr.  St.  Clair  in  requesting  that  this  witness  be 
called. 

With  reijard  to  the  request  by  the  President's  counsel,  which  does 
also  include  Mr.  LaRue,  and  for  a  similar  reason,  it  was  my  view  that 
the  response  as  a  whole  did  not  fully  comply  with  the  rules  of  this 
committee  with  regard  to  stating  with  clarity  the  specific  informa- 
tion sought  to  be  furnished  by  witnesses  requested  by  the  President's 
counsel  and.  indeed,  was  rather  general  and  not  stated  in  accordance 
with  that  rule.  That  is  rule  B-3  of  our  impeachment  inquiry  proce- 
dures which  states  that: 

Should  the  President's  counsel  wish  the  committee  to  receive  additional  testi- 
mony or  other  evidence,  he  shall  be  invited  to  submit  written  requests  and 
precise  summaries  of  what  he  would  propose  to  show.  And  in  the  case  of  a 
witness,  precisely  and  in  detail  what  it  is  expected  that  the  testimony  of  the 
witness  M^ould  be,  if  called.  On  the  basis  of  such  requests  and  summaries,  and 
of  the  record  then  before  it,  the  committee  shall  determine  whether  the  sug- 
gested evidence  is  neces.sary  or  desirable  to  a  full  and  fair  record  in  the 
inquiry. 

And  the  rule  continues.  It  was  my  view,  Mr.  Chairman,  that  while 
tlie  request  mig-ht  fail  to  specificallv  denote  the  area  and  the  testimony 
expected  of  these  witnesses,  that  in  the  instance  of  John  Dean  and 
Fred  LaRue  that  I  would  propose  to  include  those  in  the  list  of  wit- 
nesses to  be  called  bv  the  committee. 

With  regard  to  Mr.  INIitcliell,  ISIr.  Haldeman.  and  Mr.  Bittman,  wlio 
are  also  requested  to  be  included,  it  was  my  view  that  they  should  be 
listed  for  interview  by  our  staff  in  order  to  determine  whether  or  not 
information  would  be  presented  which  would  be  necessary  to  our  in- 
(luirv.  That  list  also  includes  ]Mr.  Charles  Colson  and  Mr.  Paul 
O'Brien.  I  think  it  is  pretty  widely  known  the  nature  of  the  informa- 
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tion  which  the  staff  wished  to  interview  Mr.  Colson  about,  and  Mr. 
O'Brien  will  be  interviewed  probably  on  the  time  of  contact  with  Mr. 
Hunt. 

I  would  be  glad  to  yield  for  questions. 

Mr.  ]\IooRiiEAD.  Mr.  Chairman? 

The  Chairman.  The  Chair  is  going  to  recognize  members  now  for 
purposes  of  debate  only. 

Mr.  Wiggins.  JNIr,  Chairman? 

The  Chairman.  INIr.  Wiggins. 

Mr.  Wiggins.  Thank  you,  Mr.  Chairnian.  I  have  some  questions  to 
ask  of  the  maker  of  the  motion. 

Would  you  explain  to  me  whether  or  not  it  is  your  intent  by  includ- 
ing the  language  "The  committee  shall  hear  the  testimony  of  these  and 
any  other  witnesses  within  7  full  working  days  of  hearing's,  concluding 
on  July  12,  1974,"  is  it  your  intent  that  whether  the  witnesses'  testi- 
mony shall  have  been  completed  at  that  time  that  the  hearings  will 
cease  nevertheless  ? 

Mr.  Thornton.  I  would  respond  to  the  gentleman  by  saying  that 
that  would  be  the  intent.  However,  any  action  of  this  committee  is 
subject  to  further  action  of  the  committee,  and  were  that  eventually 
to  occur,  I  would  think  the  committee  would  be  well  able  to  address 
itself  to  the  problem  when  the  problem  itself  occurs. 

Mr.  Dennis.  Mr.  Chairman,  for  debate  only  ? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  Excuse  me. 

Mr.  Wiggins.  Well,  I  was  not  quite  through. 

Mr.  Dennis.  I  am  sorry. 

Mr.  Wiggins.  I  have  another  question  as  to  form  here.  The  last  sen- 
tence of  the  proposed  resolution  requires  the  chairman  and  ranking 
member  to  submit  the  scope  of  the  testimony  of  the  witnesses.  Does  that 
sentence  apply  to  just  those  ^vitnesses  in  the  latter  category? 

Mr.  Thornton.  It  was  my  intention,  if  the  gentleman  will  yield 
for  a  response  ? 

Mr.  Wiggins.  Yes. 

Mr.  Thornton.  It  is  my  intention  that  the  scope  of  the  testimony 
would  apply  to  all  witnesses  called  by  the  committee,  and  not  merely 
to  those  that  were  interviewed  under  the  last  paragraph. 

Mr.  Wiggins.  The  chairman  and  ranking  member  then  would  have 
a  duty  to  do  that  for  the  benefit  of  the  committee  with  respect  to 
Alexander  Butterfield  and  the  rest ;  is  that  true  ? 

Mr.  Thornton.  That  is  the  intention  of  the  maker  of  the  motion. 

Mr.  Wiggins.  All  right.  OK. 

Now,  I  would  like  you  to  explain  with  some  precision  the  reason  why 
there  is  a  group  2 ;  that  is,  why  Chuck  Colson,  for  example,  is  in  this 
second  category  and  not  up  in  the  first  category. 

Mr.  Thornton.  If  the  gentleman  from  California  would  yield? 

Mr.  Wiggins.  Oh,  of  course. 

Mr.  Thornton.  It  is  my  view  that  the  nature  of  the  information  to 
be  derived  from  the  named  people  in  the  second  category  is  as  yet 
uncertain,  that  the  staff  has  not  yet  had  an  opportunity  to  determine 
what  information,  if  any,  might  be  presented  by  these  witnesses  which 
is  not  already  available  to  our  committee  in  some  other  form,  and  that, 
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therefore,  it  would  be  inappropriate  to  schedule  these  named  people 
as  witnesses  until  that  determination  has  been  made. 

Mr.  Wiggins.  Well,  I  understand  your  reason,  and  we  are  talldng 
about  the  merit  of  them. 

And  a  final  comment,  if  I  may,  Mr.  Chairman.  This  is  addressed  to 
counsel.  You  ao:ree  that  the  Kalmbach  testimony  would  be  addressed 
to  an  IRS  problem  ?  Was  that  your  intention  in  considering  Kalmbacli 
for  testimony  ? 

Mr.  DoAR.  Well,  there  were  other  matters  as  well  that  we  were  look- 
ing at.  One  is  the  matter  with  respect  to  the  dairy  price  support  matter, 
and  a  possible  additional  area  with  respect  to  Watergate  in  response 
to  a  suggestion  made  by  Congressman  McClory. 

Mr.  Wiggins.  Well,  Kalmbach  seemed  to  be  pretty  well  out  of  the 
IRS  situation,  but  very  much  into  some  other  matters,  and  I  wondered 
whether  it  was  an  inadvertent  mistake  by  Mr.  Thornton  or  there  was 
really  something  in  the  IRS  field  that  Mr.  Kalmbach  could  be  helpful 
to  this  committee  on. 

Mr.  DoAR.  You  remember  Mr.  Jenner  reported  on  an  interview  that 
he  had  with  Mr.  Kalmbach  about  an  IRS  matter. 

INIr.  Wiggins.  All  right.  And  then  finally,  and  I  will  yield  the  balance 
of  my  time,  is  Mr.  Butterfield  to  testify  only  to  custom  and  practice 
and  habit  with  respect  to  White  House  operations,  or  do  you  anticipate 
evidence  from  Mr.  Butterfield  with  respect  to  a  specific  order  being 
relayed  and  a  specific  response  to  that  order  ? 

Mr.  DoAR.  Well,  I  do  not  know  of  any  specific  order.  I  will  say  to 
the  Congresman,  however,  that  as  you  loiow,  or  may  recall,  he  par- 
ticipated in  the  transfer  of  the  $350,000  cash  from  the  Creep  organiza- 
tion to  Mr.  Haldeman,  and  he  participated  in  the  transfer  back. 

Mr.  Wiggins.  More  pointedly,  I  am  wondering  if  counsel  would 
intend  if  Mr.  Butterfield  were  before  this  committee  to  ask  a  question 
with  respect  to  a  specific  matter  of  an  order  being  relayed  by  him  to 
the  President  and  the  President's  response  thereto? 

Mr.  DoAR.  No. 

Mr.  Wiggins.  Have  you  talked  to  him  about  any  such  order  ? 

Mr.  DoAR.  I  have  not. 

Mr.  Wiggins.  Do  you  anticipate  any  such  testimony? 

Mr.  DoAR.  I  do  not.  I  would  think  the  committee  might  want  to 
hear  about  one  or  two  occasions  where  he  checked  the  integrity  and 
the  efficiency  of  the  taping  system.  But,  whether  or  not  or  who  com- 
munciated  that  order  to  him,  I  cannot  tell  j^ou. 

Mr.  Wiggins.  All  right. 

Mr.  DoAR.  So  that  with  respect  to  specific  orders,  no,  I  have  no  such 
information. 

Mr.  Wiggins.  OK.  Fine.  Thank  you,  Mr.  Chainnan. 

Mr.  CoNYERs.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Conyers. 

Mr.  Conyers.  The  one  thing  that  occurred  to  me  on  this  motion 
is  the  listing  of  Charles  Colson  in  the  second  category,  and  I  would 
like  to  ask  Mr.  Doar  just  what  material  do  we  have  on  Colson  and 
any  other  comments  that  would  make  it  clear  that  this  is  probably 
just  as  good  a  category  as  any  for  him  to  be  in  ?  Have  you  materials 
on  him  ?  Have  you  interviewed  him  at  length  ? 
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Mr.  DoAE.  I  want  to  say  to  the  members  of  this  committee  that 
when  this  list  was  suggested  we  had  conducted,  Mr.  Jenner  and  I  had 
conducted  1  day  of  interview  with  Mr.  Colson.  We  had  arranged  for 
further  interviews  and  yesterday  we  did,  members  of  the  staff  did 
conduct  a  further  interview  with  him. 

With  respect  to  the  material  on  Charles  Colson,  we  already  have 
the  following:  we  have  a  50-page  statement  that  Mr.  Colson  made 
and  presented  to  the  chief  counsel  of  the  Senate  select  committee.  We 
have  his  California  Grand  Jury  testimony.  We  have  his  testim.ony  and 
affidavit  that  he  filed  in  the  EhrUchman  case.  We  believe,  although  we 
have  not  seen  that,  we  have  his  grand  jury  testimony  in  the  EhrUch- 
man case,  and  we  have  a  statement  made  at  the  time  he  entered  his 
plea  of  guilty.  And  we  have  his  statement  made  at  the  time  of 
sentencing. 

And  finally,  although  we  have  not  yet  seen  it,  we  have  questions  that 
were  submitted  to  him  and  answered  by  him  by  the  Special  Pros- 
ecutor, and  we  have  an  affidavit  or  will  secure  an  affidavit  from  Mr. 
Shapiro  with  respect  to  his  interview  with  Mr.  Hunt  on  the  16th  of 
INIarch.  and  the  fact  that  he  communicated  the  information  which  he 
received  from  Mr.  Hunt  to  ^Ir.  Colson. 

Now,  it  is  my  judgment  that  we  have  not  yet  received  any  additional 
information  from  Mr.  Colson  beyond  that  which  is  in  these  documents. 
But,  I  could  not  state  that  at  this  time,  and  cannot  say  that  positively 
because  we  have  not  yet  completed  our  interview  with  INIr.  Colson,  nor 
have  we  completed  the  review  of  this  material. 

Mr.  CoNYERS.  Well,  the  only  thing  you  have  not  got  is  his  con- 
version statement,  the  way  it  sounds  to  me.  But.  I  am  satisfied ;  I  am 
satisfied  that  he  belongs  on  this  qualified  list.  It  seems  to  me  at  our 
leadership  meeting  we  were  not  as  sure  which  position  he  ought  to 
go  in,  but  I  would  like  to  make  one  observation  about  this  motion, 
which  I  like,  because  it  sets  terminal  dates,  and  I  need  not  remind 
the  committee  that  we  are  on  a  schedule,  and  as  a  matter  of  fact,  we 
are  running  late  in  the  judgment  of  many  of  the  colleagues  that  meet 
me  on  the  floor  every  day. 

And  I  would  further  add.  Mr.  Chairman,  that  the  calling  of  wit- 
nesses need  not  necessarily  resolve  any  of  the  disputes  and  the  prob- 
lems that  still  exist  in  this  entire  matter. 

NoAv.  for  everybody  on  this  committee  that  has  tried  cases  or  has 
even  witnessed  trials,  the  calling  of  witnesses  frequentlv  do  little  more 
than  exacerbate  the  differences  that  exist,  so  T  do  not  think  that  there 
are  lawvers  on  this  committee  that  are  thinking  that  everything  is 
magically  going  to  be  resolved  by  the  fact  that  most  of  these  people, 
lawvers  themselves,  are  going  to  come  before  u?  to  help  resolve  the 
problems,  because  we  are  not  trying  to  determine  truth  or  falsity  thnt 
leads  to  the  complete  resolution  of  the  artir-les  of  impeachment.  We 
are  seeking  what  some  people  have  descr-ibed  ns  whether  there  is 
pi'obalile  cause,  and  T  do  not  think  it  really  reaches  that.  T  have  not 
found  anything  in  the  literature  that  says  that  the  House  is  looking 
e\en  foi-  probable  cause.  We  are  trving  to  find  out  whether  there  are 
enough  matters  in  the  article^  we  draw  up  that  would  warrant  a  trial 
tlia*"  would  resoh'e  the  questions,  and  so  T  am  going  to  support  this 
motion. 
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I  like  the  divisions  tliat  have  been  made,  and  I  certainly  approve  of 
the  timetable  that  is  inherent,  especially  since  the  gentleman  from 
Arkansas  has  pointed  out  if  any  extraordinary  circumstances  arise 
we  might  be  able  to  look  into  it, 

Mr.  Dexxis.  Mr.  Chairman? 

Mr.  Railsback.  Mr.  Chairman? 

The  Chairmax.  ]Mr.  Eailsback. 

]N[r.  Railsback.  Mr.  Chairman.  I  also  intend  to  support  a  motion 
that  -would  include  all  of  the  people  that  are  listed  in  the  top  category. 
I  do  have  trouble  understanding  why  we  have  not  also  listed  Colson. 
I  still  have  that  trouble,  even  after  my  friend  from  ^Michigan  examined 
Mr.  Doar. 

Also.  I  think  it  is  very  significant  that  Haldeman  and  ]Mitchell 
are  also  on  the  lower  list  rathei'  than  being  up  above. 

I  have  one  other  question.  I  wonder  why  Kehrli — did  we  decide 
we  do  not  want  to  call  Kehrli  or  take  him  by  affidavit  ? 

]Mr.  DoAR.  "We  are  going  to  try  to  get  it  by  affidavit.  His  attorney 
has  agreed  to  provide  an  affidavit  for  us. 

]Mr.  Railsback.  Mr.  Chairman,  it  just  seems  to  me  that  Haldeman, 
whether  he  would  testify  or  not,  is  a  very  key  witness  to  all  of  the 
events  that  took  place  on  ]March  21.  I  Avould  pei-sonally  like  to  see 
Jiim  subpenaed  and  subjected  to  an  examination  so  that  we  would  be 
in  a  position  also  to  assess  his  credibility. 

I  have  to  tell  you  that  without  prejudging — I  do  not  mean  to  pre- 
judge— in  looking  at  the  documents  that  we  have  about  Haldeman, 
where  he  has  been  examined,  time  after  time,  he  has  indicated  that  he 
does  not  remember,  I  do  not  remember.  I  do  not  recall.  It  would  be  very 
interesting  for  me  to  see  him  examined  using  a  base  of  information 
that  Ave  have  available  to  us  now  that  the  other  examiners  did  not  have 
available  to  them,  because  I  just  feel  that  lie  has  been  extremely  wiggly. 

Mr.  CoxYERS.  Would  the  gentleman  yield  on  that  point? 

yiv.  Railsback.  Yes. 

Mr.  Cox^TERs.  Su]:>pose  he  saA^s  the  same  thing  Avith  the  same  hi\r^e 
before  all  of  us.  "Would  that  add  anything  to  the  proceedings? 

Mr.  Railsback.  I  think  it  Avould  if  he  Avere  examined  from  a  base 
of  information  such  as  the  taped  couA-ersation  that  we  haA-e  on  !Mai'ch 
9A.  In  other  words.  I  think  we  haA-e  some  other  information  to  re- 
fresh his  recollection.  I  would  like  to  see  how  he  responds. 

!Mr.  TiiORX'Tox'.  "Would  the  gentleman  yield  ? 

]\rr.  Railsback.  I  will  yield  to  the  gentleman  from  Arkansas. 

^Ir.  TiiORX^TOx'.  I  Avould  like  to  state  I  have  great  confidence  in  our 
statf  and  our  chairman  and  our  ranking  minority  member  to  conduct 
this  interAnew  and  determine  Avhether  or  not  the  information  that 
would  be  obtained  from  these  witnesses  listed  in  the  lower  half  of  this 
motion  Avould  be  useful  to  us.  I  am  sure  that  the  kind  of  inquiry  you 
have  just  made  Avould  be  given  great  consideration  by  them  in  making 
this  determination. 

Mr.  Denxis.  Mr.  Chairman  ? 

Mr.  Railsback.  If  I  still  have  some  remaining  time.  I  do  not  think 
Mr.  Chairman,  that  Ave  necessarily  have  the  tools  available  to  us  in  an 
interview  that  Ave  Avould  have  if  it  were  a  full-scale  testimonial  under 
all  of  the  rules  of  examination  and  cross-examination,  and  for  that 
reason,  I  am  concerned  that  we  do  not  call  those  three  major  names. 
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Mr.  ]\IcClory.  Will  the  gentleman  yield  ? 

Mr.  Eailsback.  Yes. 

Mr.  McClort.  It  has  been  represented  that  one  of  the  principal 
reasons  for  having  Mr.  Dean  and  Mr.  LaRiie  on  the  list  is  that  they 
Avere  requested  by  Mr.  St.  Clair.  I  would  like  to  point  out  that  Mr. 
Haldeman  and  Mr.  Mitchell  were  also  recommended  to  be  included 
by  Mr.  St.  Clair  and  the  justification  or  specifying  or  outline  of  what 
they  were  testifying  to  set  forth  in  his  letter  to  counsel. 

The  Chairman.  Would  the  gentleman  yield  ? 

Mr.  McClort.  Yes. 

The  Chairman.  I  would  like  to  respond  to  that  and  state  that  Mr. 
Dean  and  Mr.  LaRue  were  on  an  initial  list,  actually  not  a  written 
list,  but  their  names  were  communicated  to  counsel  for  our  committee, 
the  impeachment  staff.  The  additional  names  were  just  presented  to 
us  only  yesterday.  This  is  the  reason  why  they  were  not  discussed. 

I  also  want  to  point  out  that  if  the  committee  really  wants  to  be 
strict  about  the  names  being  submitted  by  Mr.  St.  Clair  and  the 
justification  that  is  before  us,  Mr.  St.  Clair  was  a  very  able  attorney, 
knows  how  to  interpret  the  rules,  has  not  fully  complied  with  those 
rules. 

Now,  the  Chair  does  not  intend  to  do  other  than  to  interpret  the 
rules,  but  I  would  like  to  point  that  out.  Mr.  St.  Clair  has  not  precisely 
and  in  detail  specified  what  potential  witnesses  would  testify  here. 
_  Mr.  Railsback.  Yes,  but,  Mr.  Chairman,  if  I  still  have  the  remaining 
time,  let  me  just  point  out  that  at  our  advisory  meeting,  we  were  of 
the  opinion — I  was  of  the  opinion — that  Haldeman  definitely  was  on 
a  list  to  be  called.  Haldeman's  name  was  to  be  put  on  a  list  of  eight. 

The  Chairman.  To  be  interviewed. 

Mr.  Railsback.  It  was  also  my  understanding  that  Colson  certainly 
was  on  the  list.  All  of  us  talked  about  Colson. 

Mr.  Dennis.  Mr.  Chairman? 

Mr.  HuNGATE.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Hungate. 

Mr.  Hungate.  I  would  respectfully  disagree,  I  think  in  part,  with 
the  gentleman  from  Illinois.  We  certainly  discussed  Mr.  Colson.  The 
other  five  I  have  no  question  about.  As  I  say,  I  would  respectfully 
dissent.  I  was  in  another  caucus  the  same  day  and  I  decided  we  were 
going  to  do  one  thing  and  we  did  something  else,  so  I  could  be  confused. 

These  rules,  as  the  chairman  has  indicated  and  as  the  gentleman 
from  Arkansas  initially  presented  to  you,  please  look  at  the  impeach- 
ment inquiry  procedures,  look  at  rule  B-3.  As  the  gentleman  from 
Arkansas  indicated,  the  President's  counsel,  if  he  wishes  the  committee 
to  have  additional  evidence,  he  should  be  invited,  one,  to  submit  written 
requests,  as  he  has  done,  and  precise  summaries  of  what  he  would 
propose  to  show,  as  he  has  not  in  some  cases  done  at  all,  I  think.  Some 
he  has  done,  but  a  good  many  he  has  been  rather  general  about ;  a^ain, 
second,  in  the  case  of  a  witness,  precisely  and  in  detail  what  it  is 
expected  the  testimony  would  be  if  called.  Now,  on  one  or  two  of  these 
as  you  look  at  them,  I  think  he  has  done  that  part  of  the  requirement. 

1  take  it  all  of  these  requirements  should  be  met.  In  the  case  of 
Haldeman,  I  do  not  quite  see  a  precise  statement  at  the  beginning  of 
what  he  would  testify  to.  In  the  case  of  LaRue,  I  do  not  see  it  at  all. 
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In  the  case  of  Mr.  Dean,  it  is  anticipated  that.  Tliis  may  be  im- 
portant, "He  believes  that,"  "it  is  anticipated  that." 

Now,  I  do  not  take  it  that  that  is  the  sort  of  summary  that  most  of 
you  would  prepare  filing  a  motion  for  summary  judgment  or  some- 
thing of  that  nature.  You  say  that  this  witness  will  testify  this,  his 
testimony  will  be  that,  or  he  will  prove  that. 

Now,  on  O'Brien,  he  did  not  give  the  summary.  He  did,  I  think, 
properly  present  the  testimony.  lie  says  he  will  testify,  he  will  testify, 
he  will  testify.  I  take  it  that  is  the  way  you  would  approach  this.  But 
to  go  on. 

We  do  not  want  to  be  that  totally  nit-picking,  but  I  do  not  think 
we  want  to  ignore  the  fact  that  this  was  not  the  correct  procedure  in 
case  it  comes  by  again. 

Now,  the  third  issue  here,  the  committee  shall  determine  whether 
the  evidence  is  necessary  and  desirable  to  a  full  and  fair  record.  And 
the  gentleman  from  Arkansas  went  through  all  of  this  with  you. 

Now,  here  is  the  part  that  was  not  gone  through  with  you.  And  if 
so,  if  you  determine  it  is  desirable  and  necessary,  whether  the  summary 
shall  be  accepted  as  part  of  the  record.  That  is  why  I  keep  saying  he 
should  state  at  the  top,  the  following  witness  will  testify  blank,  and 
just  lay  it  out  there,  what  he  will  testify.  Because  if  you  follow  it  on, 
the  committee  shall  decide  whether  the  summary  shall  be  accepted  as 
part  of  the  record.  There  may  be  cases  where  we  will  agree  he  testifies 
that.  We  can  accept  that  that  is  what  he  will  state.  Then  we  determine 
whether  additional  testimony  is  required  or  needed.  I  think  he  should 
put  it  in  a  form  where  I  think  in  some  instances,  we  could  agree  with 
the  witnesses. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  Thank  you,  Mr.  Chairman. 

j\Ir.  Chairman,  I  have  just  a  couple  of  observations  to  make  aoout 
this  motion. 

I  am  in  favor,  of  course,  of  calling  every  one  of  the  witnesses  listed 
on  the  motion.  I  am  in  favor  of  calling  additional  witnesses  and  I 
have  an  amendment  I  will  offer  at  the  appropriate  time  when  recog- 
nized for  that  purpose  which  will  attempt  to  do  that  and  also  address 
itself  to  another  point  I  am  going  to  make.  But  at  this  point.  I  just 
want  to  make,  reallj^,  two  observations.  One  is  on  the  matter  of 
witnesses. 

I  cannot  help  but  think,  although  I  am  in  favor  of  calling  every 
one  of  these  people  listed,  that  there  is  something  wrong  with  our 
priorities  when  we  list,  for  instance,  as  a  must  witness,  a  comparatively 
minor  witness  such  as  Mr.  Butterfield  and  omit  from  the  must  list 
such  outstanding  characters  of  the  Watergate  drama  as  Mitchell, 
Haldeman,  Colson,  and  Hunt.  I  just  cannot  help  but  think  that  there 
is  something  wrong  with  priorities. 

jSIr.  HuNGATE.  Would  the  gentleman  yield  ? 

Mr.  Dennis.  If  the  gentleman  would  defer,  I  would  be  happy  to 
yield,  but  I  would  like  to  finish. 

When  we  do  that,  now,  an  interesting  thing  to  note  is  that  although 
they  are  both  on  the  motion  that  I  will  offer  at  the  proper  time.  Hunt, 
who  is  the  alleged  blackmailer  of  March  21,  and  therefore,  I  think, 
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rather  important,  and  Colson,  Avhom  I  believe  we  iust  cannot  avoid 
calling,  are  not  on  anybody's  list.  They  are  not  on  the  committee  list. 
They  are  not  on  St,  Clair's  list,  either.  They  are  on  my  list  and  I 
think  they  ought  to  be  on  all  our  lists. 

Xow,  the  second  thing  I  would  like  to  observe  is  that  I  think  it  is 
a  serious  mistake  to  put  a  terminal  date  on  ourselves.  It  is  unnecessary. 
Xobody  wants  to  extend  this  thing  beyond  what  we  ought  to  be  doing 
and  when  we  are  through  with  what  we  think  Ave  ought  to  do,  we  can 
stop  and  we  should  stop.  But  the  effect  of  saying  that  you  have  to 
stop  on  Jul}'  12.  really,  if  any  of  these  people  say  anything,  is  just  this  : 
You  will  be  lucky  if  you  get  through  the  first  five.  You  are  not  going 
to  get  down  to  the  second  five,  and  I  think  it  is  a  mistake  to  divide 
witnesses  that  way- — musts  and  maybes.  You  just  ought  to  have  all 
witnesses. 

Xow,  in  the  second  five,  four  of  them  are  witnesses  that  the  Presi- 
dent's counsel  has  asked,  so  most  of  the  President's  counsel's  requests 
are  not  ever  going  to  be  honored  if  we  stick  to  the  date.  The  other 
one  is  Colson  that  nobody  has  asked  for.  but  who  certainly  ought  to 
be  here.  So  I  would  say — and  they  do  include  sucli  important  people, 
regardless  of  who  asked  for  them,  as  Mitchell  and  Haldeman. 

So  I  simply  say  at  this  time  that  this  motion,  although  I  want  to  have 
every  one  of  these  witnesses  here.  Butterfield  included,  is  faulty  in  its 
present  form  for  a  least  two  reasons :  It  has  its  witness  priorities  mixed 
up  fi'om  the  point  of  view  of  any  rational,  thorough  investigation, 
which  is  what  I  am  assuming  we  all  want :  and  it  is  shackling  us  most 
unnecessarily  with  a  fixed  cutoff  date,  which  I  never  heard  of  before 
in  such  a  situation. 

Xow.  I  yield  first  to  my  friend  from  Missouri,  who  asked  me  first. 

]\rr.  HuxGATE.  I  thank  the  gentleman  for  yielding.  On  the  time 
situation,  we  have  all  felt  the  pressures  of  Congress  wishing  to  move 
this  along  and  historically,  one  must  look  at  the  last  impeachment  we 
had  and  the  committee  had  the  matter  3  days.  Under  that  view.  I 
do  not  think  anyone  did  say  that  we  have  acted  overly  expeditiously. 
So  I  will  agi-ee  that  7  days  is  7  days,  but  T  think  Ave  are  reaching  tlie 
point  Avhere  Ave  liaAT  to  take  some  sort  of  action. 

As  to  Mr.  Butterfield,  he  may  be  a  minor  Avitness  in  some  places, 
but  he  is  going  to  be  a  major  Avitness,  I  think,  as  far  as  JNIissouri  is 
concerned.  I  think  he  could  be  A'ery  im]iortant. 

Mr.  CoNTERS.  Will  the  gentleman  yield?  I  just  Avant  to  make  clear 
he  really  is  not  insisting  that  Ave  call  outstanding  characters  in  Water- 
gate as  a  criterion  to  come  before  the  committee  on  the  witness  list. 

Mr.  Dennis.  Will  the  gentleman  yield  ( 

]Mr.  C^ONYERS.  And  Avas  the  gentleman  not  one  of  those  who  was 
urging  at  the  beginning  of  the  impeachment  inquiry  when  the  House 
first  authorized  the  Judiciary  Committee  to  begin  Avork  that  Ave  set 
a  terminal  date  on  the  entire,  the  entire  impeachment  proceeding  at 
the  beginning?  And  now  you  object  to  a  Avitness  termination  date? 

Mr.  Dennis.  If  the  gentleman  will  permit  me  to  respond,  the  answer 
is  no  to  the  last  question,  as  far  as  I  recall.  What  I  say  about  witnesses 
is  that  Ave  shoudd  call  the  important  Avitnesses. 

XoAv,  tlie  o-entleman  said  a  moment  ago  you  do  not  necessarily  clear 
things  up.  Of  course,  you  do  not,  but  you  get  the  chance  to  clear  them 
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up  and  that  is  the  chance  we  ought  to  take.  I  personally  feel  especially 
about  this  March  21. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mv.  Dennis.  Everyone  who  knoAvs  anything  should  be  called  if 
you  want  a  decent  investigation. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

JNIr.  Donohue. 

Mr.  Donohue.  ]Mr.  Chairman.  I  would  like  to  inquire  regarding  the 
motion  made  by  the  gentleman  from  Arkansas  whether  or  not  the  pro- 
A'isions  made  in  his  motion  were  agreed  upon  at  the  advisory  commit- 
tee meeting  on  Monday  afternon  or  Tuesday  ? 

The  Chairman.  No  ;  not  at  all.  The  Chair  recalls  that  at  that  meet- 
ing, there  was  an  understanding  that  five  witness  who  were  listed 
would  be  called  as  witnesses.  There  was  a  question  as  to  Mr.  Colson 
and  tlie  question  as  to  Mr.  Colson  was  that  interviews  had  been  con- 
ducted, but  both  counsel  had  not  been  satisfied  with  regard  to  the 
interviews  that  had  been  conducted  up  until  that  time. 

The  names  of  Mitchell  and  Halcleman  were  additional  names  that 
counsel  for  the  President  had  communicated  to  Mr.  Doar  and  to  Mr. 
Jenner  as  possible  others.  But  Mr.  St.  Clair  had  specified  explicitly 
tliat  Dean  and  LaRue  would  be  called  and  then  the  letter  came  witli 
other  witnesses  who  might  be  potential  witnesses  that  St.  Clair  would 
intend  to  call. 

The  question  as  to  time,  although  not  fully  agreed  on,  we  talked 
about  the  possibility  of  taking  off  the  4th  and  5th  of  July,  and  I  am 
going  to  state  that  if  we  are  going  to  fool  around  with  trying  to  delay 
this,  we  are  going  to  work  the  4th  and  5tli  of  July  as  Veil.  We  are 
going  to  do  that  if  it  becomes  necessary. 

I  thought  that  we  had  fully  talked  about  the  7  days  and  that  these 
Avitnesses  would  be  called  to  testify  to  specific  areas,  whicli  would 
not  mean  a  rehashing  of  testimony  that  had  been  produced  l^efore 
the  various  committees,  but  to  at  least  attempt  to  resolve  in  the  minds 
of  the  members  who  felt  that  there  was  an  absolute  need  that  there 
would  be  some  clarification. 

Now,  7  days  was,  in  my  judgment,  while  not  fully  agreed  upon, 
but  it  is  7  full  working  days,  working  in  the  mornings  and  in  the 
afternoons  and  at  night.  And  unless  we  conclude  this  by  Jul,v  12, 
in  order  to  get  there — and  we  can  do  it — then  I  do  not  see  that  we 
are  determined  to  conclude  this  inquiry.  I  am  determined  that  we  are 
going  to  conclude  this  inquiry  and  get  it  to  the  floor  of  the  House. 

Mr.  McClory.  Would  the  gentleman  from  Massachusetts  yield  to  me 
for  a  minute  ?  Mr.  Donohue  ? 

Mr.  Donohue.  I  will  be  pleased  to  yield  to  you. 

Mr.  McClory.  Thank  you,  Mr.  Chairman.  Thank  you,  Mr.  Donohue. 

I  want  to  concur  generally  in  what  you  said, ']Mr.  Chairman.  I 
do  want  to  emphasize  that  I  think  we  want  to  be  very  careful  that  we 
do  not  let  this  inquiry  get  too  tense  or  the  feelings  get  too  strong 
among  us  here,  I  think  it  is  a  good  time  to  reflect ;  I  think  it  is  good  for 
us  to  reflect  once  in  a  while  on  the  importance  of  our  keeping  a  good 
tone  to  our  proceedings  here.  I  would  like  to  disagree  with  you,  Mr. 
Chairman,  in  this  respect :  I  think  Mr.  Colson  was  included  among 
the  six  which  we  were  definitely  going  to  call,  and  I  do  not  necessarily 
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want  to  disagree  with  him  not  being  in  that  position  right  now,  because 
I  think  he  does,  it  is  important  for  us  to  interview  him  some  more  and 
to  make,  for  you  and  Mr.  Hutchinson  and  counsel  to  make  a  final 
decision  on  him.  But  I  would  also  like  to  say  that  Mr.  Haldeman  and 
Mr.  Mitchell,  too,  were  included  among  the  witnesses  that  we  would 
call  subject  to  them  being  interviewed  by  counsel. 

So  I  just  want  to  make  those  remarks  and  also  mention  that  we  did 
not  set  a  definite  closed-out  date. 

I  would  like  to  suggest  that  we  give  a  little  further  consideration 
to  that.  I  think  that  should  be  a  target  date,  but  I  think  that  to  build 
it  in  rigidly  into  our  motion  is  going  to — I  just  do  not  think  it  is  a 
good  idea.  It  is  certainly  not  a  good  idea  from  our  standpoint. 

Mr.  DoNOHUE.  Mr.  Chairman  ?  Mr.  McClory,  you  say  that  the  date 
of  July  12  was  not  mentioned  at  the  meeting  of  the  advisory  committee  ? 
Mr.  McClory.  No  ;  the  date  of  July  12, 1  think,  is  a  good  date.  I  would 
like  to  close,  conclude  the  hearing  of  witnesses  at  that  time.  The  only 
thing  that  I  am  saying  is  what  if,  for  instance,  we  have  only  finished 
with  two  or  three  witnesses  up  until  Friday  and  we  have  several  wit- 
nesses that  we  have  not  heard  from.  To  say  that  we  have  to  hear  all 
the  balance  of  the  testimony  in  order  to  meet  that  date  because  we 
have  a  resolution  which  ties  us  into  that,  I  think,  would  be  a  mistake. 
That  is  why  I  think  we  should  modify  the  language  somewhat  so  that 
it  is  not  a  final  cutoff  date,  that  is  all. 

Mr.  Httngate.  Will  the  gentleman  yield  ? 
Mr.  McClory.  I  yield. 

Mr.  HuNGATE.  Could  we  take  a  look  at  where  we  are  at  the  end  of 
the  3d  of  July  and  decide  whether  we  want  to  meet  on  the  4th  or  5t]i  if 
we  need  added  time  and  hold  to  our  deadline  of  July  12  ? 

Mr.  McClory.  That  is  all  right  with  me.  We  talked  about  working 
nights  and  I  think  we  ought  definitely  to  do  that. 
Mr.  HuNGATE.  My  wife  thinks  we  do. 

Mr.  LoTT.  Mr.  Chairman,  in  that  connection — let  me  state  first  of  all, 
I  am  not  opposed  to  a  termination  date  but  I  am  a  little  surprised  at 
this  point  about  some  of  the  statements  that  have  been  made  about  a 
termination  date.  We  have  gone  along  for  almost  6  weeks  on  some  of 
this  material  and  all  of  a  sudden,  we  put  a  date  on  it.  But  I  would  like 
to  reiterate,  I  would  like  to  see  us  conclude  this  thing.  I  hope  we  will 
not  continue  this  line  of  statements. 

I  wonder  if  in  that  connection,  we  talk  about  finishing  the  12th 
and  whether  or  not  we  are  going  to  meet  the  4th  or  oth.  I  wonder 
whether  this  anticipates  or  includes  meeting  on  Monday  the  1st  and 
the  following  Monday,  the  8th. 

The  Chairman.  It  does  include  meeting  on  Monday  the  8th.  The 
only  reason  that  witnesses  would  not  be  called  on  the  Mondav  follow- 
ing the  4th — no,  next  Monday — would  be  because  it  would  allow  time 
for  the  preparation  of  witnesses  and  the  issuance  of  subpenas  if 
necessary. 

Mr.  LoTT.  All  right,  sir. 

The  Chairman.  I  would  like  to  respond  as  well  that  the  12th  is  not 
an  arbitrary  figure.  This  was  discussed  in  the  hope  that  members 
would  recognize  that  the  Chair  was  trying  to  be  fair  and,  if  there 
is  an  absolute  showing  that  there  is  a  need  to  interview  further  wit- 
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nesses  for  the  purpose  of  trying  to  really  reconcile  some  differences, 
fine.  And  the  Chair  had  this  resolution  prepared  only  after  there  had 
been  discussion  among  the  senior  members  and  this  reflects  what  that 
understanding  ^Yas,  not  beyond  that. 

Mr.  LoTT.  Of  course,  the  more  junior  members  of  the  committee 
were  not  aware  of  that.  But  I  appreciate  the  chairman's  statement 
that  this  is  not  an  arbitrary  date  and  could  be  subject  to  change,  de- 
pending on  what  has  happened. 

If  I  could  go  on  for  a  couple  of  questions.  I  appreciate  the  gentleman 
from  Missouri  saying  we  were  not  nitpicking  on  Mr.  St.  Clair's  state- 
ments here  about  why  these  witnesses  are  needed,  but  he  did  bring 
up  one  point  I  thought  was  important.  He  emphasized  the  rules  saying 
that  the  committee  will  decide  what  witnesses  will  be  called.  In  the 
gentleman's  motion  here,  it  provides  that  more  or  less  a  determination 
will  be  made  by  the  chairman  and  the  ranking  minority  member  after 
interviews.  That  disturbs  me.  I  think  that  the  members  of  this  com- 
mittee should  be  privy  to  these  interviews  and  that  the  committee 
should  make  that  decision — not  that  we  would  not  have  total  con- 
fidence in  the  chairman  and  ranking  member,  but  I  think  this  is  of 
such  significance  that 

Mr.  Flowers.  Will  the  gentleman  yield  ? 

Mr.  LoTT.  I  will  be  happy  to  yield  to  the  gentleman  from  Alabama. 

Mr.  Flowers.  On  that  question,  I  am  a  little  in  the  air  as  to  what 
it  means,  the  chairman  and  the  ranking  member.  Does  that  mean  the 
chairman  and  the  ranking  member  have  to  agree  on  it,  or  that  either 
one  can  make  that  determination  or  what  ? 

Mr.  LoTT.  I  think  that  is  a  very  important  point.  I  appreciate  the 
gentleman  making  that  point.  I  think  it  is  something  that  should  be 
cleared  up.  Perhaps  the  gentleman  from  Arkansas  would  like  to 
respond  to  that  question. 

Mr.  Thornton.  Certainly  in  drafting  the  motion,  the  thought  was 
that  the  chairman  and  the  ranking  minority  member  would  reach 
agreement  on  the  calling  of  a  witness  and  that  that  agreement  would 
be  required  in  order  to  call  one  of  the  named  people. 

Mr.  Flowers.  It  is  kind  of  difficult,  if  the  gentleman  will  yield 
further,  to  assume  that  they  will  agree  when  we  cannot  agree.  I  think 
that  is  a  wide  open  problem  area  that  we  ought  to  determine  now 
rather  than  far  off  in  the  future  somewhere. 

Mr.  LoTT.  I  do,  too,  and  I  think  at  the  appropriate  time,  an  amend- 
ment should  be  offered. 

If  I  could  go  on,  Mr.  Chairman,  for  a  couple  of  other  things. 

With  regard  to  Mr.  Ehrlichman,  there  has  been  no  mention  of  Mr. 
Ehrlichman.  Perhaps  counsel  can  enlighten  me  on  this.  Is  it  because 
of  the  present  status  of  his  trial  that  it  is  thought  it  would  be  im- 
possible to  get  him,  or  is  it  felt  he  has  nothing  new  to  offer,  or  what 
cormnent  would  you  have  on  that  ? 

Mr.  DoAR.  Well,  he  has  not  been  making  himself  available  for 
interviews. 

No.  2,  he  is  under  indictment  and  his  trial  is  pending.  It  was  just 
thought  that  he  would  not  be  available  and  that  he  also  had  already 
testified  to  matters  that  were  pertinent  to  this  inquiry. 
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jMr.  LoTT.  I  thank  the  counseh  I  think  for  all  practical  purposes, 
we  probably  would  not  get  him.  But  in  my  opinion,  we  should,  I 
think  we  should  be  trying  to  get  him,  because  there  are  some  questions 
in  my  mind  miresolved  by  what  we  have  heard  that  I  would  like  to 
hear  his  comments  on.  I  am  just  throwing  out  a  series  of  things  that 
bother  me  about  this  and  I  think  that  we  should  consider  calling 
him.  Whether  we  will  in  fact  be  able  to  get  him  or  not,  he  is  im- 
portant to  me  and  should  be  on  one  of  these  witness  lists. 

Now,  two  other  brief  comments  in  the  time  I  have  left.  I  feel  very 
strongly  tliat  Colson  should  unequivocally  be  in  the  first  block  of  wit- 
nesses. I  just  do  not  see  where  there  is  any  question  about  that,  that  is 
my  own  opinion,  for  what  it  is  worth. 

A  final  comment  on  Mr.  Butterfield.  I  would  like  to  ask  the  gen- 
tleman from  Arkansas  again.  I  do  not  see  where  he  is  going  to  oU'er 
anything  new  and  particularly  enlightening.  We  know  what  the 
chain  of  command  was  and  basically  how  the  machinery  worked. 
Is  he  going  to  reiterate  or  confirm  ? 

Mr.  Thorxtox.  If  the  gentleman  would  yield? 

]Mr.  LoTT.  Surely. 

Mr.  Thorxtox.  A  question  may  arise  in  some  people's  minds  as  to 
whether  the  President  is  isolated  from  the  decisionmaking  process 
in  the  White  House  and  as  to  whether  certain  of  the  President's  sub- 
ordinates habitually  and  characteristically  made  decisions  on  their 
own  which  were  then  carried  out  as  being  in  the  name  of  the  Presi- 
dent, with  the  President  not  advised  of  those  decisions  and  actions. 
Mr.  Butterfield  should  be  in  a  position  to  determine  and  to  state  to 
this  committee  whether  in  fact  the  President  did  consult  with  his 
aides  and  advisers,  whether  he  participated  in  giving  directions  and  de- 
cisions which  were  then  carried  out  by  his  aides.  Mr.  Butterfield  is  a 
very  important  witness,  not  in  the  sense  of  his  importance  in  connec- 
tion with  the  Watergate,  but  in  the  sense  of  his  importance  in  under- 
standing the  flow  of  authority  from  the  President  of  the  United  States 
to  those^who  carried  out  those  decisions,  and  indeed,  I  would  like  to 
also  reemphasize  that  in  calling  witnesses  now,  we  should  not  make 
our  priorities  upon  the  importance  or  the  name  recognition  value  of 
the  different  witnesses  that  might  be  mentioned,  but  rather  upon  tlie 
importance  of  the  information  which  it  is  reasonably  expected  that 
that  witness  might  produce. 

]Mr.  LoTT,  I  thank  the  gentleman  and  I  certainly  respect  his  views 
on  that  subject.  But  since  we  are  going  to  try  to  bind  ourselves  into  a 
certain  period  of  time.  I  think  we  should  attach  some  importance  to 
what  these  witnesses  will  say  and  maybe  consider  in  some  way  at  least 
putting  them  in  some  order  of  priority.  If  you  do  that,  I  think  that  in 
my  opinion,  absolutely  Butterfield  belongs  on  the  bottom  of  this  list. 
I  cannot  see  that  his  testimony  is  going  to  be  that  significant. 
I  yield  to  the  gentleman  from  Maine. 

The  Chairmax.  The  time  of  the  gentleman  has  expired.  Ms.  Holtz- 
man. 

Ms.  HoLTziMAX.  Thank  you  very  much,  Mr.  Chairman.  _ 
I  wonder  if  the  gentleman  from  Arkansas  would  clarify  a  point  in 
the  resolution.  I  understand  that  the  inclusion  of  John  Dean  and 
Fred  LaRue  was  prompted  by  the  fact  that  INIr.  St.  Clair  wishes  to 
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call  these  witnesses.  Is  it  the  intention  of  this  resolution  to  limit  the 
direct  examination  of  these  witnesses  by  Mr.  St.  Clair  to  the  areas 
contained  in  his  letter  regarding  an  offer  of  proof  and  that  he  Avill 
not  be  able  to  go  beyond  that  in  the  questioning  ? 

Mr.  Thornton.  I  think  it  might  be  more  appropriate  to  address  the 
question  as  to  the  limitation  of  the  scope  of  the  examination  to  the 
Chair.  However,  I  would  say  that  in  general,  those  witnesses  who  are 
called  for  a  specific  area  should  be  limited  to  that,  in  my  view  should 
be  limited  to  that  area  of  interrogation  for  which  purpose  they  are 
called. 

Ms.  Holtz:man.  Does  the  Chair  agree  with  that  interpretation  of  the 
resolution? 

The  Chairman.  That  is  correct. 

Ms,  HoLTZMAN.  Thank  you. 

I  would  like  to  go  on  now  and  say  that  I  personally  would  object  to 
tlie  questioning  of  the  witness  if  it  is  going  to  elicit  either  incompetent 
or  repetitious  testimony.  For  example,  I  notice  in  the  offer  of  proof 
regarding  Fred  LaRue  that  Mr.  St.  Clair  intends  to  prove  by  his  testi- 
mony that  no  other  authorization  was  given  by  any  White  House  per- 
sonnel for  the  payment  on  ]March  21.  I  do  not  know  how  Mr.  LaRue 
could  testify  to  that  on  the  basis  of  his  knowledge  and  I  would  object 
to  any  offer  of  such  testimony.  I  do  not  tliink,  unless  he  can  testify 
as  to  exactly  what  other  people  do — I  would  hope  that  your  resolution 
would  enable  the  Chair  to  rule  out  of  order  questioning  that  will 
elicit  incompetent  testimony  and  to  rule  out  incompetent  testiniony. 

]Mr.  Thornton.  I  think  the  Chair  has  that  authority  under  the  gen- 
eral rules  of  the  committee. 

Mr.  Htjtchinson.  Will  the  gentleman  yield  for  just  an  observation 
at  that  point  ? 

Ms.  IToltzsian.  I  think  I  have  the  floor. 

]\Ir.  Hutchinson.  I  just  want  to  respond  to  you,  if  I  might. 

That  is  you  say  you  do  not  understand  how  Mp.  LaRue  could  testify 
that  no  other  authority  was  given  at  the  "Wliite  House.  Mr.  LaRue  can 
certainly  testify  as  to  whether  he  received  an}?^  authority  from  anybody 
and  I  tliink  that  is  the  intent  of  the  statement. 

jNIs.  Holtzman.  Well,  the  intent  of  the  statement,  however,  is  very 
broad  and  I  would  object  to  any  such  question  concerning  other  peo- 
ple's knowledge. 

I  have  a  very  brief  time  to  ask  some  questions.  I  am  sorry,  I  want  to 
get  some  clarification. 

Second,  does  the  maker  of  this  motion  anticipate  that  Mr.  St.  Clair 
would  be  restricted  to  producing  testimony  that  has  not  already  been 
produced  under  oath  before  other  committees?  I  see,  for  example,  that 
with  respect  to  Mr.  Haldeman,  Mr.  Dean,  Mr.  LaRue,  much  of  the  offer 
of  proof  has  appeared  in  testimony  before  other  committees. 

]Mr.  Thornton.  I  think  this  expresses  very  clearly  the  reason  for  the 
committee's  nile  requiring  a  specific  offer  of  proof,  stating  exactly  what 
the  proposed  witness  would  testify  to,  because  if  indeed,  the  testimony 
is  merely  repetitious,  certainly  the  committee  would  be  well  justified 
in  accepting  the  offer  of  proof  rather  than  calling  a  witness  for  the 
purpose  of  repetitious  testimony. 
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]N[s.  HoLTZMAK=  Woll,  it  is  not  ne€essar3^  to  accept  an  offer  of  proof, 
is  it,  ]\rr.  Tliornton,  if  the  testimony  has  already  been  given? 

Mr.  Thorntox.  I  think  that  is  correct. 

ISIr.  Cohen.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Cohen. 

Mr.  Cohen.  Mr.  Chairman,  it  is  obvious  that  there  is  considerable 
debate  and  division  on  this  side  as  to  the  priorities  to  be  accorded  to 
these  particular  witnesses.  I  support  the  argument  raised  by  the  gen- 
tleman from  Alabama  about  why  we  split  up  the  delegation  here.  On 
the  one  hand,  the  committee  decides  the  first  four  or  five:  yet  the 
chairman  and  ranking  member  decide  the  optional  ones.  I  at  the 
appropriate  time  would  like  to,  plan  to,  introduce  an  amendment  to 
strike  the  words  "chairman  and  ranking  minority  member"  in  lines 
16  and  17  and  insert  the  word  "committee",  because  I  think  the  com- 
mittee, after  the  staff  has  had  an  opportunity  to  interview  Colson, 
Mitchell,  Haldeman.  O'Brien,  and  Bittman,  they  can  then  make  their 
recommendations  based  on  their  interviews  to  the  full  committee, 
but  I  think  we  ought  to  retain  that  authority. 

The  Chairman.  Would  the  gentleman  yield  ? 

Mr.  Cohen.  I  yield. 

The  Chairman.  I  would  merely  like  to  point  out  that  I  know  the 
committee  wants  to  do  a  thorough  job  and  we  all  want  to  do  a  thor- 
ough job.  We  have  to  have  some  planning  here.  I  think  that  the 
intention  of  this  resolution  was  to  provide  counsel,  who  I  am  con- 
vinced have  done  a  competent  job  and  who  are  competent  in  every 
respect,  because  they  have  intimately  gone  over  this  ground  and  in- 
timately discussed  these  matters  with  the  people  who  are  potential 
witnesses,  and  further  interviews  would  only  reveal  to  us  through 
them  whether  or  not  in  their  competence,  they  feel  that  these  wit- 
nesses are  important  or  not.  This  would  be  what  they  would  com- 
municate. 

Now,  I  would  hope  that  the  gentleman  in  suggesting  what  lie 
does,  that  he  recognizes  that  here  we  are  with  a  list  that  we  had  an 
advisory  group — and  recognizing  that  all  members  were  not  partic- 
ipating in  that  advisory  group  meeting,  but  there  was  some  agreement 
and  we  are  still  discussing  this.  And  we  are  going  to  be,  gentlemen 
and  ladies,  discussing  this  from  now  until  doomsday.  I  feel  that  we 
had  better  recognize  that  until  we  get  this  in  some  scheduled,  orderly 
fashion — and  the  reason  why  we  talked  about  the  12th  is  that  it  is 
going  to  take  time  then  to  debate  and  it  is  going  to  take  time  to 
prepare  reports  and  It  is  going  to  take  time  to  get  to  the  floor.  You 
are  goina:  to  have,  you  who  are  going  to  debate  this  and  be  primarily 
responsible,  are  going  to  be  debating  this  question  until  November. 

Mr.  Cohen.  I  understand  that,  Mr.  Chairman.  If  I  can  just  re- 
spond. I  think  all  I  am  saying  is  that  I  can  support  this  motion  to 
call  witnesses  if  we  take  the  second  part  of  it  and  make  it  subject 
to  the  same  test  we  are  doing  today.  That  is  have  the  committee  at 
least  pass  judgment  based  upon  the  recommendation  of  counsel.  I  have 
complete  confidence  in  the  ability  of  counsel  as  well,  but  I  think  it 
is  our  responsibility  to  make  the  decision.  So  I  think  as  soon  as  you 
complete  your  interAaews,  we  can  vote  on  it. 

Mr.  Sarbanes.  Mr.  Chairman  ? 
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The  Chairman.  Mr.  Sarbanes. 

Mr.  Sarbanes.  Mr.  Chairman,  as  a  member  who  did  not  participate 
in  this  advisory  committee  meeting  and  therefore  does  not  have  any 
shackles  that  may  come  from  that  meeting,  I  find  this  motion  to  be  a 
pretty  reasonable  way  to  proceed.  I  would  like  to  suggest  a  couple  of 
points. 

First  of  all,  I  think  the  list  at  the  bottom  does  nothing  more  than 
give  the  cliairman  and  the  ranking  member,  after  the  interviews  by 
the  staff,  the  ability  to  move  us  forward.  Now,  obviously,  any  decision 
they  make  is  going  to  be  subject  to  review  by  the  committee  if  the  com- 
mittee chooses  to  do  so.  So  if  there  is  a  decision  at  that  point  not  to 
move  forward  on  their  agreement,  then  that  decision  can  be  brought 
before  the  committee  for  review.  I  do  not  see  this,  really,  as  precluding 
the  committee  from  any  option  in  moving  ahead.  In  fact,  I  see  it  as 
structuring  a  procedure  that  enables  us  to  get  this  work  done  expedi- 
tiously. 

I  think  the  points  raised  on  the  time  deadline  are  interesting,  but  I 
would  favor  having  it  as  a  way  of,  in  effect,  disciplining  us  to  com- 
plete this  process.  I  think  it  will  move  us  into  morning,  afternoon,  and 
evening  sessions  if  necessary.  If  that  proves  insufficient,  I  would  as- 
sume that  near  the  conclusion  of  that  period,  we  could  add  additional 
time  if  it  were  clearly  necessary.  But  I  think  it  would  provide  us  with 
a  framework  M'ithin  which  to  work. 

I  as  one  who  was  not  involved  in  the  discussions  that  brought  this 
motion  fovAvard  think  that  this  is  a  sensible  way  for  the  committee  to 
proceed.  I  do  not  think  we  have  given  up  any  of  our  authority  and  I 
think  we  have  structured  it  in  a  way  that  will  enable  the  chairman  and 
the  ranking  minority  member  to  expedite  the  questioning  of  witnesses 
in  an  orderly  and  proper  manner. 

The  Chairman.  There  is  a  quorum  call  on.  The  committee  will  have 
to  recess.  I  guess  we  will  return  at  2  o'clock. 

['^^'liereupon,  at  12  :.30  p.m.,  the  committee  recessed  to  reconvene  at 
2  p.m.,  this  same  day.] 

afternoon  session 

The  Chairman.  At  the  time  that  the  committee  recessed  the  debate 
was  still  on  the  question  on  the  motion  on  the  gentleman  from  Arkan- 
sas, and  I  think  we  have  debated  that  motion.  And  unless  there  are 
other  members  who  have  not  been  recognized — well,  I  would  just  like 
to  ascertain  who  just  wants  to  be  recognized  on  the  debate  and  that 
is  all? 

I  am  going  to  tell  you  now,  all  of  you  as  well,  you  might  as  well  know 
we  are  going  to  stay  here  until  we  get  this  thing  done.  And  tomorrow 
Mr.  St.  Clair  has  been  invited  to  respond,  and  if  you  want  to  push  that 
off,  then  I  just  want  you  to  be  aware  of  the  fact  that  we  have  these 
matters  to  take  care  of,  and  I  think  that  we  have  a  timetable  to  observe. 
So,  I  am  going  to  recognize  members  who  want  to  be  recognized  for  the 
purpose  of  talking  on  the  motion,  and  then  we  will  go  on  to  the  amend- 
ment stage.  Mr.  Butler. 

Mr.  BTjn.ER.  Thank  you,  Mr.  Chairman. 

I  would  like  to  address  a  question,  I  think,  to  the  author  of  the 
motion  if  he  is  familiar  with  it.  There  is  nothins:  in  here  with  refer- 
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ence  to  the  witnesses  concerning  the  President's  tax  situation.  Are 
you  satisfied  with  the  state  of  the  evidence  with  regard  to  the  Presi- 
dent's taxes,  or  arc  we  going  to  be  asked  to  pursue  that  further  by 
another  motion? 

Mr.  Thornton.  If  I  may  respond  to  that,  it  is  my  belief  and  under- 
standing that  that  material  had  been  presented  to  our  inquiry  staff 
only  a  short  time  before  it  was  gatliered  together  and  presented  to 
us.  And  included  in  the  materials  which  m.ay  have  been  presented  to 
them  are  other  documents  and  other  information  which  may  yet  be 
brought  to  the  committee's  attention. 

There  may  be  continuing  inquiries  which  the  committee  staff  may 
wisli  to  make.  I  think  it  would  be  more  appropriate  to  address  the 
questions  with  regard  to  staff  inquiries  to  staff  counsel. 

However,  there  are  some  areas  which  it  would  seem  to  me  would 
require  some  clarification. 

Mv.  Butler.  I  think  that  answers  my  question  insofar  as  this  motion 
is  concerned.  I  have  another  question  for  counsel. 

We  have  been  promised  a  memorandum  on  theories  of  impeachment. 
Can  j-ou  give  us  some  rough  idea  of  the  timetable  in  regard  to  that,  and 
when  we  might  expect  to  lia^e  that  ? 

Mr.  DoAR.  Well,  we  hoped  that  sometime  during  the  course  of  next 
week  we  would  have  that  finished,  at  least  in  a  form  that  the  commit- 
tee could  consider  it.  You  know,  alternate  theories. 

INIr.  Butler.  So  you  should  have  something  for  us  next  week  ? 

Mr.  DoAR.  Yes,  sir. 

Mr.  Bu'TLER.  Thank  you. 

Now,  one  more  question  with  reference  to  the  witnesses.  I  am  not 
sure  that  I  understood  counsel's  response  to  the  question  by  Mr.  Lott. 
I  recognize  as  a  practical  matter  the  doubtful  availability  of  Mv. 
Ehrlichman,  but  the  question  was  basically,  ought  we  not  still  sub- 
pena  liim  anyway  so  that  his  response  to  that  would  be  a  matter  of  our 
record?  What  was  3^our  response  with  reference  to  that? 

Mr.  DoAR.  Well,  I  had  two  responses.  The  first  is  that  I  did  not  know 
of  any  testimony  that  Mr.  Ehrlicliman  might  have  that  has  not  already 
been  made  a  part  of  the  record  in  the  case.  Of  course,  we  have  not  in- 
tervievred  him.  We  could  try  to  interview  him. 

Mr.  Butler.  But  it  is  your  view  that  he  really  has  notliing  to  offer 
that  we  do  not  already  have  ? 

Mr.  DoAR.  Well,  he  may  have  somthing  to  offer  tliat  we  do  not  al- 
ready have,  but  we  were  not  under  the  impression  that  he  was  going 
to  offer  that  if  he  did  have  anytliing.  I  would  like  to  relate  to  you  my 
conversation  with  ihe  attorney  for  Mr.  Mitchell  this  m.orning  so  that 
you  could  have  an  idea.  As  soon  as  I  was  able  to  learn  that  the  com- 
mittee wished  me  to  contact  JNIr.  Mitchell  and  Mr.  Haldeman,  I  placed 
a  call  to  Mr.  Mitchell's  attorney,  and  as  soon  as  I  was  able  to  reach 
him  I  inquired  if  INfr.  INIitchell  would  be  available  for  an  interview, 
and  he  said,  well,  he  had  not  talked  to  his  client. 

And  I  talked  to  him  about  Mr.  St.  Clair's  request,  which  he  was  not 
aware  of,  and  T  said,  well,  would  you  talk  to  your  client  and  advise 
me  if  we  could  interview  Mv.  Mitchell.  And  he  said  he  would  as  soon 
as  he  could,  and  he  called  back  in  a  half  hour  and  he  said  he  would 
respectfully  ask  that  he  not  be  called,  Mr.  Mitchell.  He  was  not  volun- 
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tarily  willing  \o  come  up  and  testify,  1 5>sked  him  if  I  could  interview 
]Mr.  Mitchell  and  he  said  no. 

Well,  I  am  reporting  to  you 

Mr.  BTJH.ER.  And  you  anticipate  that  would  be  much  the  same  reac- 
tion from  Mr.  Ehrlichman's  counsel  ?  You  had  an  earlier  conversation 
Tivith  his  counsel,  who  is  a  dear  friend  of  Mr.  Jenner's  ? 

Mr.  1>0AR.  That  is  what  we  anticipate. 

;Mr.  Butler.  Now,  is  it  the  recommendation  of  counsel  that  in  the 
lic-ht  of  those  two  reactions  that  we  not  subpena  these  people  for  that 
reason  ? 

:Mr.  DoAR.  Well,  I  think  the  committee  has  got  to  see  if  the  counsel 
of  a  party  makes  it  clear  that  he  does  not  want  his  client  to  voluntarily 
testify,  and  suggests  that  even  if  he  were  called  up  to  testify  that  he 
might  feel  obliged  to  advise  his  client  not  to  testify,  and  I  think  in 
light  of  the  limited  testimony  that  Mr.  St.  Clair  expects  from  these 
witnesses  it  is  not  necessary  to'call  them,  would  not  be  wise  to  call  them. 

The  Chatrmax.  The  time  of  the  gentleman  has  expired.  The  time 
of  the  gentleman  has  expired. 

Mr.  Jexxer.  Could  I  say  something,  ]Mr.  Chairman? 

The  CiiATRMAX.  ]Mr.  Jenner. 

]Mr.  Jenner.  Mr.  Butler  and  ladies  and  gentlemen,  there  is  another 
consideration  which  you  will  want  to  have  in  mind.  This  is  not  recom- 
mending anything,  of  course.  If  a  witness  who  is  under  indictment  and 
awaiting  trial  is  called  before  this  committee,  and  on  advice  of  coun- 
sel is  required  to  plead  his  rights  under  tlie  fifth  amendment,  that  is 
a  matter  that  you  would  want  to  consider  seriously  as  to  the  eifect  of 
til  at  on  iho,  community  and  the  venire  from  which  his  juiy  in  Sep- 
teml)er  would  be  selected. 

The  CiiATRMAN.  ]\Ir.  Hogan. 

]Mr.  HoGAN.  Mr.  Cliairman,  I  will  be  brief.  I  think  that  it  is  im- 
minently unfair  if  we  do  not  allow  IMr.  St.  Clair  to  call  the  witnesses 
Tie  requested. 

Now,  it  has  been  said  many  times  that  this  is  not  an  adversary  pro- 
'ceeding,  but  there  are  certain  elements  of  an  adversary  proceeding 
about  this  inquiry,  and  I  think  it  would  be  less  than  equitable  if  he  is 
not  given  an  opjwrtunity,  and  if  we  are  in  a  position  of  determining 
who  lie  can  call  for  defense  witnesses.  I  hone  tliat  an  amendment  is  of- 
fered to  expand  tliat  list  to  include  the  names  of  the  witnesses  sug- 
gested by  Mr.  St.  Clair. 

Mr.  Railsback.  Would  the  gentleman  yield  ? 

jSIr.  Hogan.  I  will  in  a  moment.  I  hope  also  that  an  amendment  will 
be^  offered  to  delete  paragi-aph  3.  I  have  been  veiy  anxious  to  liave 
this  concluded,  as  every  member  of  the  committee  has.  But,  when 
we  establish  aii  arbitrary  date,  we  have  no  way  of  knowing  how  com- 
plex the  questioning  of  the  witness  is  going  to  be,  we  have  no  way 
of  knowing  how  many  rollcall  votes  there  will  be  during  our  delibera- 
tions which  will  interrupt  us,  and  I  think  that  it  would  be  mucli  pref- 
erable for  us,  as  a  committee,  to  establish  that  as  a  target  date  without 
solidifying  it  down  in  tlie  resolution  itself. 

I  wanted  to  asli  two_ other  things.  We  had  been  promised  a  layout  of 
the  White  House,  which  as  far  as  I  know  we  Iiave  not  yet  received. 
And  I  am  also  wondering  if  and  when  we  will  receive  the  transcripts 
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of  our  meeting,  if  we  are  going  to  liave  that  information  at  the  time 
^Te  go  through  the  study  of  the  books  ? 

Mr.  DoAR.  The  answer  to  the  first  question  is  you  will.  The  answer 
to  the  second  question  is  that  the  transcripts  have  be^n  received  and 
have  been  reviewed  for  corrections,  and  they  are  available.  But,  no 
decision  has  been  made  with  respect  to  the  committee. 

Mr.  HoGAN.  In  other  words,  they  are  available  for  me  to  review  here, 
but  they  are  not  available  for  me  to  take  with  me ;  is  that  right  ? 

Mr.  DoAR.  Well,  I  do  not  know  how  many  copies  of  the  transcripts 
we  have.  But,  if  you  wanted  to  take  some  of  the  transcripts  or  any 
transcript  for  a  particular  day,  I  do  not 

Mr.  HoGAN.  It  would  be  OK  to  remove  them  from  the  office  ? 

ISIr.  DoAR.  Well,  yes.  I  do  not  think 

Mr.  HoGAx.  Thank  you.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Railsback.  I  want  to  thank  the  gentleman  for  yielding. 

Mr.  Doar,  it  seems  to  me  from  what  you  have  just  told  us  that  if 
Mr.  Mitchell  refuses  to  grant  an  interview,  and  if  Mr.  Haldeman 
should  refuse  to  grant  an  interview,  and  say,  if  Mr.  Colson — well, 
Mr.  Colson  has  been  interviewed.  But,  it  seems  to  me  as  a  membeF 
of  this  committee,  and  one  that  is  listed  again  as  a  neutral  or  persuad- 
able, it  seems  to  me  that  we  are  going  to  subject  ourselves  to  tremen- 
dous criticism  if  we  do  not  bend  over  backwards  to  give  Mr.  St.  Clair 
Avhat  amounts  to  a  reasonable  request. 

Xow,  if  he  had  come  in  with  20  witnesses,  some  of  w^hom  were 
obviously  not  relevant,  not  important  to  our  inquiry^,  then  I  would 
agree  with  any  reasonable  effort  to  cut  him  back  so  that  the  witnesses 
that  he  suggested  be  at  least  reasonably  relevant  and  necessary^  But, 
wlien  he  comes  in  with  about  five  or  six  names,  some  of  whom  are 
obviously  key  people,  it  is  going  to  look  very  bad  for  our  committee 
not  to  honor  his  reasonable  request. 

And  if  these  people  are  going  to  refuse  to  grant  interviews,  which 
I  bet  they  will,  then  I  think  it  is  even  more  imperative  than  ever  that 
we  do  call  them,  and  I  have  no  idea  what  they  are  going  to  say.  I  have 
no  idea  whetlier  they  are  going  to  be  exonerating  or  whether  they  are 
going  to  be  incriminating.  But,  it  is  pretty  obvious,  Mr.  Chairman, 
they  are  going  to  be  important,  and  you  and  the  rest  of  us  are  going  to 
be  subject  to  charges  of  not  fulfilling  our  duties  fairly  if  we  do  not 
give  Mr.  St.  Clair  any  reasonable  request  he  makes. 

]\rr.  Wiggins.  Mr.  Chairman  ?  Mr.  Chainnan,  I  will  be  brief. 

Tlie  Chairman.  INIr.  Wiggins. 

ISIr.  Wiggins.  Mr.  Chairman,  these  questions  are  addressed  to  coun- 
sel. At  some  point  soon,  hopefully,  the  committee  will  agree  to  a  list  of 
witnesses.  "WHien  the  witness  on  the  list  is  called  before  the  committee, 
who  will  commence  the  examination? 

Mr.  DoAR.  Well,  my  understanding  would  be  either  Mr.  Jenner  or 
myself. 

Mr.  Wiggins.  Is  that  true  with  respect  to  all  witnesses,  including 
those  requested  by  Mr.  St.  Clair  which  are  honored  by  this  committee  ? 

Mr.  DoAR.  Well,  I  do  not  thinl^:  that  has  been  decided  by  the 
committee. 

INIr.  WiGoiNS.  Well,  I  am  trying  to  raise  it  now.  Tliis  may  not  be  the 
time  to  decide  it,  but  let  me  jro  on. 
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Mr.  Edwards.  Would  the  gentleman  yield  ? 

Mr.  Wiggins.  Of  course. 

Mr.  Edwards.  I  camiot  imagine  that  Mr.  St  .Clair  would  not  have  the 
privilege  of  examining  his  own  witnesses  at  this  point,  and  that  makes 
sense  to  me. 

]Mr.  Wiggins.  I  think  he  ought  to  commence  the  examination  of  his 
own  witnesses,  but  there  is  a  question  as  to  whose  witnesses  these  are. 

Mr.  Edwards.  The  ones  he  requests. 

INIr.  Wiggins.  If  they  are  called  by  the  committee.  I  want  to  explore 
that  a  little  bit  further.  In  the  case  hypothetically  of  let  us  take  Mr. 
Petersen,  and  he  is  on  the  committee  list,  if  either  you  or  Mr.  Jenner 
examine  Mr.  Petersen  with  respect  to  specific  evidentiary  material,  is  it 
your  understanding  that  Mr.  St.  Clair  will  thereafter  be  given  an 
opportunity  to  question  Mr.  Petersen  ? 

Mr.  DoAR.  Yes. 

Mr.  Wiggins.  What  will  be  the  scope  of  his  examination  ? 

Mr.  DoAR.  It  would  be  limited  to  the  subject  matter  of  the  examina- 
tion by  comisel  for  the  committee. 

Mr.  Wiggins.  All  right  now,  if  we  are  going  to  adhere  to  that  ride, 
then  I  thinlv  we  ought  to  do  so  after  some  debate,  because  it  is  going  to 
put  the  President's  counsel  in  the  position  of  wanting  to  call  some  of 
these  witnesses  on  his  own  if  we  are  going  to  rigidly  adhere  to  the  rule 
with  respect  to  the  scope  of  the  cross-examination.  And  it  ought  not 
to  be  assumed  by  this  committee,  at  least  without  some  debate. 

Mr.  Drinan.  Would  the  gentleman  yield  ? 

Mr.  Wiggins.  Of  course. 

Mr.  Drinan.  Thank  you  for  yielding.  As  a  part  of  the  subcommittee 
that  drew  up  the  rules,  we  tried  to  meet  the  objection  the  gentleman 
from  California  raises,  and  rule  4  on  page  2  states  that — "The  Presi- 
dent's counsel  may  question  any  witness  called  before  the  committee, 
subject  to  instructions  from  the  chairman  or  presiding  member  re- 
specting the  time,  scope  or  duration  of  the  examination." 

Mr.  Wiggins.  Well  then,  I  will  direct  my  question  to  the  chairman. 

Have  you  given  some  thought  to  the  problem,  Mr.  Chairman,  and 
is  it  your  intention  to  limit  the  scope  of  the  examination  by  the  party 
not  calling  the  witness?  I  am  hesitant  to  call  it  cross-examination,  but 
you  know  what  I  am  talking  about.  Is  it  your  intention  to  limit  that 
examination,  however  characterized,  to  the  scope  of  the  direct  examina- 
tion ? 

The  Chairman.  Well,  the  Chair  is  going  to  al)ide  by  the  rules,  and 
hopefully  that  in  the  interpretation  of  those  rules  if  it  calls  for  the 
questioning  of  the  witness  and  the  limiting  of  the  questioning  of  the 
witness  by  the  counsel  for  the  President  to  that  portion  of  the  examina- 
tion that  was  presented  initially,  I  think  that  is  what  I  am  going  to 
have  to  adhere  to. 

Mr.  Wiggins.  Well,  in  that  event 

The  Chairman.  The  Chair  would  also  state,  however,  that  the  Chair 
finds  that  in  the  event  that  it  appears  that  the  questioning  is  directed 
in  such  a  way  as  to  elicit  that  kind  of  information,  that  is  going  to  be 
]ielpful  to  the  inquiry,  I  do  not  think  that  the  Chair  is  going  to  in  any 
way  preclude  that  kind  of  questioning. 

INIr.  Wiggins.  Yes.  I  am  somewhat  comforted  by  the  Chair's  com- 
ments and  I  would  hope  that  in  the  exercise  of  your  discretion  that  you 
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Avill  not  feel  rigidly  bound  by  the  rule,  as  yon  understand  it,  with 
res])ect  to  the  scope  of  cross-examination,  because  if  the  Cliair  makes 
such  a  ruliUjO;,  the  natural  and  understandable  desire  by  tlie  Presi- 
dent's counsel  will  be  to  wish  to  call  the  man  as  his  own  witness,  and  it 
is  jroing  to  unnecessarily  prolong  the  liearings,  it  seems  to  me. 

The  Chairman.  "Well,  the  Chair  will,  as  I  have  stated  before,  ob- 
serve the  rules  and  interpret  them,  in  the  interest  of  making  this 
a  fair  hearing,  and  hopefully  that  we  elicit  that  kind  of  information 
that  is  going  to  be  helpful  for  the  members  that  the  Chair  will  take 
that  into  consideration. 

]\f  r.  SeiberlinCt.  ISIr.  Chairman  ? 

The  CiiAiR3iAK.  Mr.  Seiberling. 

Mr.  Seiberlixg.  Mr.  Chairman,  further  on  what  Mr.  Eailsback  said 
about  the  witnesses  that  Mr.  St.  Clair  has  requested,  it  seems  to  me 
that  the  Thornton  resolution,  the  Thornton  motion  or  resolution  is  the 
reasonable  Avay  in  the  first  instance  to  try  to  get  over  that  hurdle,  sim- 
ply because  it  leaves  it  to  the  chairman  and  tlie  ranking  minority 
member  to  make  an  initial  determination.  And  obviously,  if  their 
determination  does  not  meet  with  the  approval  of  the  I'est  of  the  com- 
mittee, the  committee  can  overrule  them.  And  I  do  not  think  that  we 
should  antici]3ate  what  their  decision  is  going  to  be. 

I  do  feel,  however,  that  unless  we  have  a  very  strong  reason  for 
refusing  a  reasonable  request  by  the  attorney  for  the  President  to 
examine  a  particular  person,  that  we  should,  in  the  interests  of  fairness 
and  bending  over  backwards,  we  should  permit  him  to  do  that. 

]\Ir.  Railsback.  Would  the  gentleman  yield  ? 

Mr.  Seiberlixg,  So  long  as  it  does  not  interfere  with  the  progress, 
unreasonably^  with  the  progress  of  this  investigation,  which  I  tliink  is 
now  at  the  point  where  we  simply  must  move  it  along  with  the  greatest 
possible  dispatch.  I  am  Avilling  to  sit  here  the  -Ith  of  July,  Saturday, 
Sunday,  and  any  other  time. 

Mr.  Railsback.  Would  you  yield  ? 

Mr.  Seiberlix'g.  Yes,  I  will  yield. 

Mr.  Railsback.  Let  me  just  say  what  my  apprehensions  are,  and  I 
appreciate  your  remarks  and  I  think  that  a  majority  of  the  members 
on  the  other  side  want  to  be  fair.  One  thing  that  bothers  me  is  already, 
already  Mr.  INIitchell  has  refused  to  cooperate  with  what  we  wanted  to 
do  under  these  second  tier. 

In  other  words,  it  becomes  pretty  ajiparent  that  if  ]Mr.  St.  Clair  is 
to  get  his  request  answered,  we  are  going  to  have  to  subpena,  and  we 
might  as  Avell  face  it.  Frankly,  if  Mr.  St.  Clair  wants  to  subpena  only 
five  or  six  people,  if  our  chairman  has  control  of  his  cross-examination, 
vdiich  I  believe  he  does,  subject  to  being  overridden  by  the  committee, 
I  think  it  is  to  our  great  benefit  to  bend  over  backwards  to  give  Mr. 
St.  Clair  every  reasonable  request  that  he  makes. 

Mr.  Seiberlixg.  Well,  reasonable  is  the  key.  because  we  have 
to  weigh  that  in  the  light  of  this  committee's  responsil)ility.  But,  it 
seems  to  me  that  we  can  leave  it  to  the  chairman  and  the  ranking 
minority  member  in  the  first  instance  to  look  into  it  in  sufficient 
detail  to  find  out  whether  there  is  any  reasonable  likelihood  tliat  v.e 
will  2;et  anvthino;  worthwhile  out  of  that  witness. 
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If  Mitchell,  upon  further  iiiA-estigation,  just  says  in  effect  that  I  am 
not  going  to  tell  you  anything,  why  obviously  it  v/oukl  be  a  vain  thing 
to  call  him  unless  you  just  want  to  put  him  on  the  spot. 

jNIr.  Railsback.  Would  you  yield  ? 

]Mr.  Seiberlixg.  Yes. 

Mr.  Railsback.  Does  this  include  Mr.  St.  Clair  participating  in  the 
interview  ? 

Mr.  Seiberlixg.  I  do  not  know  what  the  procedures  involved  are. 

Mr.  Railsback.  If  he  does  not,  then  it  is  not  fair,  because  Mr.  St. 
Clair  is  saying  I  want  to  call,  I  want  to  examine  these  people,  and 
I  think  he  has  that  right. 

Mr.  Sfjberlixg.  Well,  there  is  nothing  to  stop  Mr.  St.  Clair  from 
attempting  to  interview  Mr.  Mitchell,  if  he  wishes. 

Mr.  Railsback.  What  if  they  do  not  respond  like  they  did  not  to 
our  counsel  ? 

]Mr.  Seiberlix'g.  There  is  no  way  that  either  Mr.  St.  Clair  or  Mr. 
Doar  or  Mr.  Rodino  can  compel  Mr.  Mitchell  to  have  an  interview. 

^Ir.  Railsback.  We  can  subpena  him. 

]Mr.  Seiberlixg.  Yes,  but  that  is  a  different  thing. 

Ms.  IIoLTZMAX'.  Would  the  gentleman  yield  ? 

Mr.  Seiberlixg.  Yes,  I  yield. 

Ms.  H'OLTZMAX^.  I  agree  with  much  of  what  the  gentleman  from 
Illinois  has  said,  but  it  seems  to  me  that  this  offer  of  proof  by  Mr. 
vSt.  Clair  must  have  been  based  on  his  having  some  contact  with  this, 
rather  these  people,  so  that  he  could  inform  us  as  to  what  he  would 
expect  them  to  testify.  And  if  he  did  not  have  such  contact,  then,  I  do 
not  know  what  this  offer  of  proof  means. 

Mr.  Seiberlixg.  I  yield  to  tlie  gentleman  from  California,  Mr. 
Edwards. 

Mr.  Edwards.  I  thank  the  gentleman  and  I  too  agree  with  much  of 
what  the  gentleman  from  Illinois,  Mr.  Railsback,  said  and  what  Mr. 
Seiberling  and  Ms.  Holtzman  have  said.  But  we  would  be  making  a 
mistake  if  we  try  to  plan  too  far  ahead  here.  I  am  sure  the  gentleman 
from  Illinois  has  the  assurance  of  ]ieop]e  on  this  side  of  the  aisle  that 
there  is  going  to  be  no  railroad  job  here  and  we  are  certainly  going 
to  give  Mr.  St.  Clair  and  respondent  every  bit  of  due  process  he  is 
entitled  to. 

But,  I  think  there  is  a  danger  in  trying  to  anticipate  1  week  or  so 
ahead. 

Mr.  Railsback.  Would  you  yield  ? 

Mr.  Edw^\rds.  Sure. 

]Mr.  Railsback.  I  thank  you  for  yieldinr?.  Let  me  just  explain  once 
more,  if  I  can  clearly,  I  think  there  is  a  difference,  IMr.  Edwards,  and 
frankly,  I  tliink  I  have  a  verv  persona],  high  regard  for  the  way  you 
liave  conducted  yourself  during  these  hearings.  But,  let  me  tell  you 
my  own  appreliension  is  that  there  is  a  difference  between  John  Doar 
and  Bert  Jenner  examining  for  one  purpose  and  Mr.  St.  Clair  being 
permitted  to  examine  for  perhaps  any  other  of  a  numl^er  of  purposes. 
I  think  that  St.  Clair  has  a  right  to  examine  himself,  or  to  interview 
himself,  and  it  is  not  enough  to  say  to  him.  o-ratuitously,  that  our  coun- 
sel will  conduct  an  interview  and  then  wp  will  let  tlie  i\anking  republi- 
can member  and  the  chairman  decide  if  he  would  be  called  to  be  a 
witness. 
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If  one  of  them  does  not  agree,  frankly,  there  is  no  provision  that 
permits  them  to  be  called. 

Mr.  Edwards.  This  is  an  executive  session,  right  ? 

Mr.  Seibekling.  I  believe  I  have  the  time. 

The  CHAiRMAisr.  The  time  of  the  gentleman  from  Ohio  has  expired. 

Mr.  Edwards.  Could  I  have  1  more  minute  ?  I  would  like  to  get  an 
answer  to  Tom's  question. 

The  Chairman.  Well,  I  will  be  glad  to  recognize  the  gentleman 
from  California. 

Mr.  Edwards.  Tom,  this  is  assuming  this  examination,  the  various 
examinations  you  are  talking  about  will  be  in  executive  session? 

Mr.  Railsback.  Well,  I  think  that  what  we  are  saying  is  No.  1,  what 
I  am  concerned  about  is  not  the  examination,  whether  it  is  in  executive 
or  open  session  and  frankly  I  probably  disagree  with  you  on  that. 
What  I  am  concerned  about  is  that  this  interview  by  no  stretch  of  the 
imagination  serves  as  a  replacement  for  an  examination  under  oath. 

Mr.  Edwards.  Well,  we  were  talking  about  fairness  and  I  have  to 
be  very  frank  and  say  that  I  do  not  think — I  think  that  you  lose  me 
on  fairness  if  you  say  that  all  of  the  other  work  which  we  have  done 
has  been  in  executive  session  and  as  soon  as  Mr.  St.  Clair  comes  on  the 
scene  we  just  go  public.  It  just  does  not  make  sense  to  me,  and  I  think 
it  is  very  unfair. 

Mr.  Wiggins.  Will  the  gentleman  yield  to  me  ? 

Mr.  CoNYERS.  Will  the  gentleman  yield  ? 

Mr.  Edwards.  Yes.  I  have  the  time.  Sure. 

Mr.  CoNYERs.  I  thank  the  gentleman  for  yielding  to  me.  I  hope  we 
will,  in  the  backdrop  of  this  motion  offered  by  the  gentleman  from 
Arkansas  realize  that  there  was  at  least  a  presumption  that  we  were 
going  to  have  these  witnesses  called  not  before  the  world,  as  it  were, 
but  that  in  the  interests  of  getting  to  whatever  they  may  have  to  offer 
these  proceedings,  if  anything,  that  they  would  be  done  within  the 
executive  session  rules  of  this  impeachment  committee. 

I  would  think  that  all  of  our  deliberations  on  this  motion  would 
be  with  that  in  mind.  I  am  going  to  offer  an  amendment  to  this  at  the 
proper  time,  Mr.  Chairman,  if  necessary,  or  a  separate  motion  that 
we,  in  fact,  conduct  the  hearings  and  the  examination  of  the  witnesses 
in  executive  session. 

Mr.  Edwards.  I  will  only  make  one  more  observation  in  the  re- 
mainder of  the  time  that  I  have,  and  that  is  I  do  think  that  at  all  times 
we  have  to  be  careful  that  this  does  not  become  a  trial.  A  trial,  if 
there  is  going  to  be  one,  is  in  the  Senate.  Our  job  is  clearly  to  find.  We 
are  here  to  do  just  a  certain  thing  and  not  to  have  a  trial.  The  moment 
we  get  Mr.  St.  Clair  in  an  adversarv  position  with  our  counsel,  or  us  or 
you,  then  it  becomes  a  trial  and  I  think  that  our  cause  and  our  mandate 
is  .<roing  to  suffer  from  it. 

The  CiiAiRMAisr.  I  would  like  to  address  a  question  to  the  gentleman 
from  Illinois.  Are  you  suggesting  that  Mr.  St.  Clair  is  going  to  dictate 
the  proceedings  as  to  who  is  to  be  called  by  this  committee?  And  if 
Mr.  St.  Clair  is  to  suggest  that  none  of  these  witnesses  be  called,  that 
we  not  call  them  ? 

Mr.  Railsback.  Would  the  chairman  yield  ? 

The  CiiArRMAN.  I  addressed  the  question  to  the  gentlemail. 


1653 

Mr.  Railsback.  My  feeling  is  the  way  this  scenario  plays  out  is  that 
this  committee  hears  from  the  staff  for  6  weeks  and  Mr.  St.  Clair  is 
given  2  days  to  make  a  response,  wliich  is  his  request,  as  I  understand 
it.  He  wants  about  2  days. 

The  Chairman.  He  said  1  or  2  days. 

Mr.  Railsback.  I  am  further  of  the  opinion  that  he  is  given  two 
witnesses  that  he  has  requested,  and  wliich  incidentally,  we  would  all 
have  insisted  be  called,  too.  I  do  not  laiow  if  we  had  the  horses,  but  I 
would  guess  that  there  would  be  enough  members  here  that  John  Dean 
is  so  key  and  so  vital  that  he  would  have  been  called  in  anj^^  event.  But, 
be  that  as  it  may,  he  is  given  the  opportunity  to  call  two  witnesses. 
]My  feeling  is,  and  I  am  not  running  the  show,  and  you  are,  Mr.  Chair- 
man, and  I  tliink  you  have  done  a  good  job  by  and  large,  but  I  would 
bend  over  backward  if  he  did  not  submit  a  list  of  20  names  or  15  names. 
But,  if  we  really  believed,  or  a  majority  of  us  believed  that  the  people 
he  wanted  us  to  call  were  very  relevant.  I  would  see,  in  the  interests  of 
preserving  our  integrity  and  our  credibility,  that  he  was  given  every- 
thing he  asked  for  as  far  as  his  right  to  examine  initially  witnesses  that 
he  called. 

I  a]n  not  suggesting  that  he  run  the  proceedings.  You  are  going  to 
run  the  proceedings.  His  examination  is  going  to  be  subject  to  jour 
rulings,  and  the  scope  of  his  examination  is  going  to  be  subject  to  vour 
rulings.  But,  if  we  deny  him  the  right  to  call,  especially  after  what  we 
just  learned,  where  an  interview  was  turned  doAvn  from  John  ^litchell, 
we  have  got  to  call. 

Tlie  Chaieiman.  I  would  like  to  remind  the  gentleman  that  it  was  at 
Mr.  St.  Clair's  insistence  that  the  first  two  witnesses  that  he  wanted 
called  were  placed  on  the  list;  that  the  others  were  placed  on  another 
list  which  he  submitted  after  we  had  gotten  together  and  after  we  had 
discussed  this  and  they  were  placed  on  this  potential  list  to  be  inter- 
viewed. I  have  also  suggested,  and  I  tliink  it  certainly  would  be  a  likely 
suggestion,  that  if  Mr.  St.  Clair  were  to  insist  tliat  witnesses  be  sub- 
penaed,  then  Mr.  St.  Clair  should  make  that  kind  of  request  to  this 
committee,  which  he  has  not  done. 

]Mr.  Railsback.  Well,  perhaps  that  is  the  answer,  then,  if  that  is — 
I  kind  of  agree. 

Mr.  Sarbanes.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sarbanes. 

Mr.  Sarbanes.  I  just  want  to  point  out  in  respect  to  this  conversation 
that  nothing  in  the  motion  offered  by  the  gentleman  from  Arkansas 
precludes  reaching  the  position  that  I  understand  the  gentleman  from 
Illinois  is  advancing. 

Mr.  Sandman.  Oh,  it  does,  too. 

Mr.  Sarbanes.  Nothing  in  that  motion  precludes  that.  We  may  well 
get  exactly  there  under  this  procedure.  The  question  is  whether  this 
process  is  a  reasonable  one  in  trying  to  work  out  this  matter  and  it 
seems  to  me  that  it  is.  Conceivably,  at  some  later  point,  you  may  raise 
some  of  the  considerations  that  you  are  raising  now,  but  they  may 
never  come  to  the  fore.  It  seems  to  me  this  is  an  effort  to  try  to  develop 
a  process  that  will  enable  us  to  work  through  this  thing.  Nothing  in 
here  precludes  getting  where  you  apparently  want  to  get.  That  is 
one  of  the  reasons  I  think  this  is  probably  a  pretty  reasonable  proposi- 
tion. 
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Mr.  MooRHEAD.  Will  the  gentleman  yield  ? 

Mr.  HuNGATE.  Mr.  Chairman? 

The  Chairman.  Mr.  ]\Ioorhead. 

Mr.  Moorhead.  The  big  problem  "vve  have  here  is  wc  are  never  going 
to  get  back  to  this  thing  again ;  2  weeks  from  now,  we  want  to  close 
off  the  witnesses  altogether.  If  we  do  not  make  our  plans  today  who 
we  are  going  to  call,  they  are  not  going  to  get  called  in  all  probability. 
There  will  probably  be  no  more  business  meetings.  The  opportunity  to 
subpena  any  recalcitrant  witness  or  one  that  docs  not  want  to  come 
just  Avill  not  be  here  for  us.  I  think  it  is  most  important  for  us  and 
the  American  people  that  we  do  give  the  President's  counsel  an 
opportunity  to  call  those  few  witnesses  that  he  feels  are  important. 
And  the  things  that  he  expects  those  witnesses  to  testify  to  deal  with 
the  very  heart  of  this  impeachment  inquiry ;  that  is  the  payments  to 
Hunt.  iSach  one  of  these  items  goes  right  back  to  that  very  vital 
issue.  I  want  to  know  more  about  that  particular  issue  and  I  think 
other  members  of  the  committee  do,  and  I  would  like  to  have  the  op- 
portunity to  hear  those  witnesses  and  have  them  cross-examined  by 
Mr.  St.  Clair  and  also  by  our  counsel. 

The  Chairman.  The  Chair  will  recess  the  meeting  until  we  have 
voted  and  this  is  final  passage  on  HUD,  Space,  Science  appropriations. 

fRecess.] 

The  Chairman.  I  believe  Mr.  Maraziti  had  sought  recognition  and 
Mr.  Sandman. 

Mr.  Latta.  And  Mr.  Latta. 

The  Chairman.  And  Mr.  Latta.  Mr.  Waldie. 

Mr.  Waldie.  Mr.  Chairman,  looking  at  the  offer  of  proof  that  INIr. 
St.  Clair  has  made  with  respect  to  the  witnesses  he  desires  we  call,  if 
you  only  examine  O'Brien,  Mitchell,  Haldeman,  and  Bittman  on  the 
assumntion  that  we  have  already  decided.  I  presume,  as  a  committee 
to  call  Dean  and  LaRue,  I  am  wonderin<x  if  we  simplv  stipulated 
that  if  those  gentlemen  were  to  be  called,  they  would  testify  factually 
as  set  forth  in  the  offer  of  proof,  if  that  woud  not  negate  the  neces- 
sitv  of  calling  them  and  if  that  would  not  satisfv  Mr.  St.  Clair,  who 
only  desires  to  establish  the  facts  that  he  set  forth  in  his  offer  of 
proof. 

The  Chairman.  The  Chair  cannot  respond  to  that,  since  he  does  not 
know  wliat  Mr.  St.  Clair  may  have  in  mind. 

Mr.  Waldie.  Perhaps  someone  on  the  other  side  who  speaks  better 
on  belialf  of  Mr.  St.  Clair  might  resDond  to  that. 

Mr.  T'Xtta.  I  did  not  know  anybody  did. 

Mr.  Waldie.  Perhaps  there  is  no  one.  Tt  mioht  bo  well  for  our  counsel 
to  addre=s  that  question  to  Mr.  St.  Clair,  If  this  offer  of  proof  is  all 
hp  seeks  from  any  of  these  witnesses,  T  have  examined  it  prettv  care- 
fully and  I  find,  aside  from  his  conclusions — leave  those  out,  Iwt  inst 
the  facts  that  he  sets  forth  that  thev  will  testifv  to.  if  we  stinulnte 
they  would  testify  to  those  facts,  we  would  meet  all  his  requests  and 
demands  and  we  could  then  proceed. 

Tbo  Chairman.  We  might  address  that  to  coimsel  and  instruct 
coTi'-'sel  to  inquire  of  Mr.  vSt.  Clair. 

Has  'Mr.  St.  Clair  made  any  comment  or  suggestion  regarcling  any- 
thing of  that  sort? 
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Mr.  Waldie.  I  presume  lie  desires  nothing  fiirther  than  that  which 
he  sets  forth  in  the  anticipated  testimony  sections  of  his  letter. 

Ms.  HoLTZMAN.  Would  the  gentleman  yield  ? 

]Mr.  Waldie.  Yes. 

Ms.  HoLTZMAN.  Would  you  just  repeat  the  names  of  the  witnesses 
that  you  are  referring  to  ? 

JNIr.  Waldie.  The  witnesses  that  I  am  talking  about  would  be 
O'Brien,  Mitchell,  Haldeman,  and  Bittman. 

Ms.  HoLTZMAN.  Thank  you. 

Mr.  Waldie.  If  he  seeks  information  or  evidence  beyond  that  which 
he  set  forth  in  his  offer  of  proof,  it  would  be  contrary  to  our  rules  in 
any  event.  He  has,  by  this  offer  of  proof,  limited  the  area  within  which 
he  may  ask  questions  and  if  there  is  no  disagreement  that  his  factual 
statements  are  acceptable  as  to  that  which  the  Avitnesses  will  testif}', 
we  could  quickly  move  to  other  pressing  matters  and  not  have  com- 
promised or  distressed  Mr.  St.  Clair  or  those  who  desire  full  and. 
complete  opportunity. 

Mr.  McClort.  Would  the  gentleman  yield  for  a  question  ? 

Mr.  Waldee.  Yes. 

]Mr.  McClory.  Do  T  understand  that  what  you  are  suggesting  is  that 
if  Mr.  St.  Clair  would  stipulate  as  to  the  facts 

Mr.  Waldie.  No,  no,  not  Mr.  St.  Clair.  'Mr.  St.  Clair  has  already 
given  us — if  you  will  take  a  look  at  Mr.  Haldeman's  testimony,  Mr. 
St.  Clair  said  Mr.  Haldeman  will  testify  that  he  called  INIr.  IMitchell 
at  12:30  p.m.  on  March  21;  fine;  that  he  requested  Mr.  ]Mitchell  to 
come  to  Washington  to  meet  with  Dean,  Ehrlichman,  and  himself; 
fine;  and  that  no  mention  in  that  phone  call  was  made  of  meeting 
Hunt's  demands  for  attorneys'  fees  and  litigation  expenses.  I  find 
that  to  be  acceptable  testimony  and  would  see  no  reason  to  call  Halde- 
man if  that  is  all  he  desires.  We  could  include  that  in  the  record  as  a 
stipulated 

Mr.  McClory.  My  question  is  if  that  were  stipulated,  M'ould  Mr.  St. 
Clair  be  barred  from  calling  those  gentlemen  as  witnesses? 

Mr.  Waldie.  Of  course.  Not  barred,  there  would  be  no  need  to.  That 
is  all  he  seeks  by  bringing  them  before  the  committee.  So  if  we  accept 
what  he  seeks,  he  need  not  call  them. 

Mr.  McClory.  If  the  gentleman  will  yield,  I  assume  what  he  set 
forth  is  an  outline  or  a  summary.  It  is  not  detailed  testimony  of  what 
the  Avitnesses  are  expected  to  give. 

Mv.  Waldie.  I  would  hope  he  would  not  violate  our  rules.  What  he 
is  required  under  the  rules  to  set  forth  is  that  which  he  agrees  he 
will  elicit.  If  he  elicits  that 

Mr.  McClory.  I  think  maybe  he  may  have  misinterpreted  the 
rules 

Mr.  Waldie.  I  cannot  believe  that. 

Mr.  McClory.  He  may  have  provided  too  brief  a  summary. 

Mr.  W.\i.DiE.  Tliat  would  be  impossible  for  me  to  accept  in  the  light 
of  liis  expressed  desire  to  search  for  truth  as  he  set  forth  in  liis  letter 
to  the  chairman,  that  he  would  in  any  way  seek  to  mislead  this  com- 
mittee. 

The  Ciiair^iax.  The  time  of  the  gentleman  has  expired.  Mr.  Sand- 
man. 
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Mr.  Sandman".  Mr.  Chairman,  I  am  not  going  to  take  5  minutes.  It 
only  takes  2. 

I  hope  we  realize  that  this  resolution  can  undo  all  of  the  good  we 
have  been  able  to  do  through  your  leadership  over  these  7  months. 
Feelings  are  rather  strong  about  this  resolution  and  I  would  hope 
that  the  gentleman  from  Arkansas  could  make  a  couple  of  changes 
here  that  I  think  can  accommodate  everybody. 

I  do  not  think  there  is  anybody  here  that  wants  to  go  past  the  12th 
of  the  month  and  I  think  we  should  wind  up  on  the  12th  of  the  month 
and  perhaps  there  is  a  way  to  do  it.  As  for  myself,  I  am  only  interested 
personally  in  hearing  from  three  witnesses  in  all  of  it  pertaining  to 
that  crucial  date,  March  21. 

Now,  I  know  that  I  cannot  have  my  way  and  just  have  the  three 
that  I  want  to  testify,  but  if  you  put  them  altogether,  it  seems  to  me 
from  the  meeting  we  had  the  other  day,  we  were  talking  principally 
about  eight  witnesses.  Of  that  group,  the  least  viable,  in  my  judgment, 
was  Butterfield.  But  you  can  leave  it  at  eight.  I  do  not  care  what 
you  have  here. 

But,  Mr,  Chairman,  and  especially  the  gentleman  from  Arkansas, 
would  you  be  willing  to  change  your  resolution  by  adding  in  there  a 
provision  that  no  witness  shall  take  more  than  1  day  ?  If  we  do  this.  I 
think  we  will  accommodate  the  chairman  on  his  cut-off  time.  At  the 
same  time,  you  are  not  going  to  spend  all  of  your  time  on  one  or  two 
witnesses.  I  think  this  will  allay  the  fears  that  most  members  have. 

Then  I  would  like  very  much  to  vote  for  your  resolution. 

Mr.  Thornton.  Will  the  gentleman  from  New  Jersey  yield? 

Mr.  Sandman.  In  one  second  I  will. 

Now,  the  only  ones  I  was  worried  about  that  were  not  in  our  list  of 
eight — ^Colson  does  not  mean  a  whole  lot  to  me,  but  because  he  has  said 
so  much  and  so  much  of  it  is  unclear,  I  think  w^e  almost  have  to  call 
him.  I  do  not  have  any  real  desire  to  call  him,  but  I  think  most  people 
do.  If  you  add  him  to  the  top  bunch. 

In  the  second  group,  two  that  I  would  like  to  hear  from — two  of  the 
only  three  I  would  like  to  hear  from,  because  they  are  important  on 
that  crucial  date — is  IMitchell  and  Haldeman.  If  you  put  them  up 
there,  counting  Butterfield,  you  would  have  eight.  That  is  the  group 
we  talked  about  the  other  day.  If  we  restrict  it  so  no  witness  can  take 
more  than  1  day,  we  can  accommodate  what  the  chairman  wants  to  do 
and  I  think  it  will  allay  all  the  fears  everybody  else  has. 

Would  you  agree  to  that  amendment  ? 

Mr.  Thornton.  Will  the  gentleman  yield  ? 

Mr.  Sandiman.  Sure. 

jNIr.  Thornton.  I  thank  the  gentleman  from  New  Jersey  for  yield- 
ing. I  think  that  it  is  very  important  to  establish  a  date  at  which  this 
committee  vrill  complete  the  taking  of  testimony.  The  committee  has 
worked  ]>atientl3^  and  hard  to  get  to  this  point  and  I  think  it  would  be 
lifting  the  advantage  obtained  by  naming  a  date  certain  to  go  an  al- 
ternative route  and  to  say  1  day  for  each  witness. 

Another  reason,  another  problem  I  have  with  that  suggetion  and 
the  reason  I  cannot  agree  to  it  is  because  it  might  be  possible  to  inter- 
view one  of  these  witnesses  in  a  morning  and  just  maybe  1  day  or  2 
or  3  foi-  another  witness ;  and  then  another  witness  might  only  require 
1  hour. 
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Mr.  Sandman.  Will  the  gentleman  suspend  for  a  second  ? 

What  I  suggested  was  not  more  than  1  full  day.  That  does  not  mean 
that  he  cannot  take  up  half  of  one  day  and  half  of  another  day,  but 
together,  he  should  not  take  up  more  than  a  whole  day.  This  can  ac- 
commodate as  many  witnesses  as  probably  everybody  wants  to  hear 
from.  I  am  only  trying  to  make  a  reasonable  compromise  here. 

Mr.  Thoknton.  I  appreciate  the  sincerity  of  the  gentleman's  ojffer 
and  regret  that  as  far  as  I  am  concerned,  I  think  it  would  really  create 
some  inflexibility  to  limit  us  as  to  the  amount  of  time  we  might  spend 
with  each  witness.  I  think  it  is  far  preferable  to  have  a  target  date 
established  that  we  all  aim  toward  and  to  condense  our  receiving  of 
information  to  meet  that  target  date. 

Mr.  Sandman.  The  gentleman  misunderstands  me  again.  I  am  not 
suggesting  that  we  change  the  target  date.  If  you  put  in  there  not 
more  than  1  day  for  each  witness,  you  can  reach  the  target  date. 

Mr.  Thornton.  Are  you  suggesting  that  we  leave  the  target  day  in, 
but  add  a  phrase  or  paragrapii,  provided  additionallj^  that  no  more 
than  1  day  shall  be 

Mr.  Sandman.  For  each  witness,  that  is  correct. 

Mr.  Thornton  [continuing].  Shall  be  used  for  each  witness? 

Mr.  Sandman.  Correct.  I  tiiink  that  is  a  reasonable  compromise  and 
it  allays  the  big  fear  of  everybody  else. 

Mr.  Thornton.  I  agree  with  the  gentleman  that  that  suggestion 
has  a  great  deal  of  merit  and  if  an  amendment  were  prepared  to 
insert  that  language,  I  would  be  glad  to  accept  it  as  the  maker  of  this 
amendment. 

Mr.  Railsback.  Will  the  gentleman  yield  on  that  ? 

The  Chapman.  The  time  of  the  gentleman  from  New  Jersey  has 
expired. 

Mr.  Hungate.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Maraziti. 

Mr.  Marazati.  I  thank  the  chairman. 

In  response  to  the  gentleman  from  California,  I  do  not  believe  that 
our  rules  require  detailed  questions  and  answers  and  I  think  Mr.  St. 
Clair  is  entitled  to  elicit  the  testimony  as  he  sees  fit. 

Now,  I  agree  with  the  gentleman  from  Arkansas  that  our  purpose 
in  calling  the  witnesses  is  to  fill  evidentiary  gaps  and  there  are  a  num- 
ber of  evidentiary  gaps.  I  think  they  warrant  explanation  and  I  think 
that  many  of  these  witnesses  will  supply  that  information.  But,  Mr. 
Chairman,  I  do  not  think  that  is  the  only  j)urpose  for  calling  witnesses. 
Mr.  St.  Clair  has  made  a  request  and  we  have  said  all  along  that, 
indicated  that  this  request  will  be  honored.  We  know  it  is  subject  to 
the  will  of  the  committee,  but  the  committee  has  to  be  fair,  it  has 
to  be  reasonable,  and  I  think  we  ought  to  consider  a  reasonable  request 
of  the  counsel  for  the  President.  As  has  been  said  by  Mr.  Eailsback 
and  others,  the  request  is  reasonable.  It  is  limited,  there  are  not  a 
large  number  of  witnesses,  and  I  do  not  think  it  is  for  us,  if  we  are 
going  to  say  to  defense  counsel,  we  will  allow  you  to  call  witnesses,  I 
do  not  think  it  is  for  us  to  say  what  witnesses  he  shall  call.  I  think 
he  ought  to  have  this  right.  I  know  what  the  rules  are  here.  I  think 
we  have  to  be  fair  in  the  use  and  interpretation  of  these  rules. 

Now,  as  Mr.  Railsback  has  said  and  others  have  said,  we  have  been 
here  6  weeks.  Are  we  not  going  to  allow  the  respondent's  counsel  to 
have  a  reasonable  amount  of  time  ? 
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And  !is  to  this  point  about  Avhether  'Sir.  Mitchell  is  willin*r  to  lie 
iiitpi'vievrod  by  statT,  I  do  not  care  Avliether  lie  is  willing;  to  be  inter- 
viewed or  not.  And  I  do  not  tliink  the  point  is  whether  he  is  willing 
to  be  interviewed  by  staff. 

Mr.  CoxYERS.  Will  Mr.  Maraziti  yield  ? 

Mr.  ]Mat;azttt.  I  will  in  jnst  a  moment.  Tlie  ])oint  is  tiiis  is  sup- 
posed to  be  Mr.  St.  Clair's  witness.  I  am  not  interested  in  whether 
we  issue  a  subpena  to  Mr.  ^Mitchell  or  not.  "We  do  not  hestitate  to 
issue  a  subpena  to  the  President  of  the  T'nited  States  and  we  ran  issue 
one  to  ]Mr.  ]\Iitchell.  It  may  A-ery  well  be  that  he  will  assert  the  fifth 
amendment;  I  do  not  know.  But  we  do  not  know  that  until  he  appears 
here.  He  miist  take  that  witness  chair  and  he  must  take  the  oath  and 
then  when  a  question  is  propounded,  he  must  assert  the  privilege 
and  he  may  not  assert  that  privilege  on  a  question  or  two  that  Mr. 
St.  Clair  may  ask. 

Mr.  Dennis.  Will  you  yield  ? 

Mr.  jMaeazitt.  I  will  yield  to  the  gentleman  from  Indiana, 

]Mr.  Dennis.  I  would  like  to  commend  the  gentleman  for  the  point 
he  is  making  because  it  is  worthwhile.  I  am  surprised  that  this 
committee  should  take  the  position,  if  it  is  taking  it,  which  it  is  hard 
for  me  to  believe,  that  we  just  accept  the  statements  of  potential 
witness  that  they  would  rather  not  talk  to  us.  I  suspect  a  good  many 
of  them  wou.ld  rather  not  talk  to  us.  We  can  still  issue  a  subpena,  as 
Mr.  jMaraziti  said,  we  have  been  subpenaing  the  President  of  the 
United  States  right  along.  If  we  Avant  a  witness  here,  by  golly,  we 
send  a  subpena  for  him.  If  necessary,  we  give  him  use  immunity 
if  we  want  to.  I  have  been  pointing  out  for  6  months — 6  weeks  at  least — 
that  we  ought  to  face  that  question  of  immunity  and  we  never  have 
faced  it.  But,  gee  whiz,  we  still  can  do  it  if  we  have  it  to  do. 

I  thank  the  gentleman  for  yielding. 

Mr.  CoNYERS.  Mr.  Chairman,  I  ask  ]\Ir.  JMaraziti  if  he  would  just 
yield. 

Mr.  Maraziti.  Yes,  I  would  3'ield. 

Mr.  CoNYERS.  Are  there  not  other  ways  that  ]Mr.  St.  Clair  can  make 
his  case?  If,  for  example,  there  is  a  time  frame  around  which  we 
cannot  bring  in  all  the  witnesses  in  the  world  ?  I  mean  a  sworn  state- 
ment or  affidavit  or  the  other  means.  His  case  is  not  really  going  to 
turn  on  how  many  witnesses  he  can  present,  is  it  ? 

yiv.  Maraziti,  Xo,  not  on  how  many,  but  you  cannot  assume  if  he 
wants  five  witnesses  that  they  ai-e  all  going  to  testify  to  the  same 
thing.  We  have  no  right  to  assume  or  presume  that  the  defense  coiuisel 
is  going  to  proA  e  this  point  or  that  point.  Frankly,  we  do  not  know.  I 
do  not  know.  All  I  want  him  to  do  is  have  the  right,  regardless  of 
how  we  interpret  these  rules,  you  have  to  be  fair;  let  that  man  have 
the  right  to  produce  five  witnesses  before  this  committee.  I  say  you 
have  the  right  to  refuse  that,  but  I  wonder  if  you  dare  do  it. 

Mr.  CoNYERS.  If  you  will  yield  further,  I  would  like  to  point  out 
that  otlier  people  hr.ve  been  limited  in  their  right  to  calling  witnesses 
as  well.  He  was  not  the  only  one  who  had  an  elongated  witness  list  that 
has  been  curtailed  under  the  press  of  time. 

Mr.  r\lARAziTi.  Well,  he  is  representing  the  respondent  here  and 
I  think  the  respondent  is  the  one  that  is  intricately  involved.  We  are 
talkine:  about  the  President  of  the  United  States. 
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The  Chairman.  Mr.  Latta. 

Mv.  Latta.  Thank  you,  Mr.  Chairman.  ^Ir.  Chairman,  I  have  sat 
here  all  day  just  wondering 

The  Chairman.  Excuse  me. 

Mr.  Latta.  I  am  glad  to  get  the  chairman's  attention. 

I  have  been  sitting  here  all  day  wondering  whether  or  not  all  com- 
mittees of  this  ('ongress  preclude  the  rights  of  Members  of  Congress 
as  we  are  attempting  to  be  precluded  in  this  committee. 

Mr.  HuNGATE.  You  have  to  be  within  tlie  rules. 

Mr.  Latta.  I  appreciate  my  humorous  friend  from  Missouri  but 
not  on  this  point.  He  might  have  missed  his  calling. 

I  feel  with  I'egard  to  this  inquiry  that  members  of  the  connnittee 
have  been  so  insulated  that  we  really  have  not  been  a  part  of  the 
action.  I  do  not  think  we  can  stand  up  to  the  American  people  as  a 
member  of  this  committee  and  sa}^  that  we  i-eally  participated  here. 
All  we  did  is  sat  here  and  listened  to  material  that  had  been  accumu- 
lated b}^  the  staff  and  we  do  not  know  and  I  do  not  know — maybe 
the  rest  of  you  do,  but  as  a  member  of  tliis  committee.  I  do  not  know 
whether  all  the  material  has  been  accunudated  or  not  that  is  needed 
to  have  been  accumulated.  Either  to  find  the  President  guilty  of  an 
impeachable  offense  or  find  him  not  guilty.  I  do  not  know  whether  all 
that  material  has  been  presented. 

XoAv  we  get  down  to  the  question  of  Avitnesses  and  they  propose  that 
a  member  of  this  committee  not  even  have  the  opportunity  or  the 
right  to  suggest  and  have  it  adequately  considered,  without  rushing 
it  through,  whether  or  not  v,itness  A  or  Avitness  B  or  witness  C  should 
be  called.  We  leave  it  up  to  the  staff.  We  ha^'e  some  kind  of  a  meeting. 
We  draft  up  one  of  these  resolutions  and  Ave  attempt  to  rush  it  through. 
We  liRA'e  some  kind  of  a  meeting  Avhere  the  more  senior  membeis  of 
this  committee  get  together  and  the}'  decide  on  some  process  Avhich 
even  they  do  not  agree  on  noAv. 

I  haA^e  not  ever  been  one  as  a  Member  of  tliis  Congress  that  delegates 
his  responsibilities  as  a  Member  of  Congress  to  anybody,  Avhether  he 
is  more  senior  than  I,  Avhether  he  is  the  chairman,  or  Avhether  he 
happens  to  be  the  Speaker  of  the  House. 

I  realize  as  a  member  of  this  committee  Avliat  has  been  going  on  as 
far  as  pressure  from  Tip  O'Neill  is  concerned.  I  realize  that  he  has 
contacted  the  chairman,  said,  Ave  have  got  to  rush  this  through,  Ave 
have  to  have  a  cut-off  date.  The  chairman  and  the  members  on  the 
other  side  are  acquiescing.  That  is  proper.  liut  I  sat  across  from  Tip 
O'Neill  for  many  years  on  the  Rules  Committee  and  he  has  never 
scared  me  one  iota  and  he  is  not  scaring  me  noAv.  This  is  an  important 
matter. 

The  Chairman.  Will  the  gentleman  yield  on  that  point? 

Mr.  Latta,  I  Avill  be  glad  to  yield  Avhen  I  am  finished,  because  T 
ha\'e  sat  here  all  day  and  ha\^e  not  had  an  oppoitunity  to  be  heard, 
and  I  Avill  be  pleased  to  yield  when  I  haA^e  my  say. 

It  just  seems  to  me  that  Ave  have  a  responsibility  here  as  Membei'S 
of  Co]Tigress  on  one  of  the  most  important  assignments  in  our  time  and 
I  do  not  think  that  Ave  ought  to  pass  it  off  lightly  and  when  Ave  come 
to  the  matter  of  the  President's  couiisel  submittin.G:  to  this  committee 
fiA'e  names  that  he  thinks  he  ought  to  have  a  right  to  call,  and  tlien 
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we  quibble  as  to  whether  or  not  he  ought  to  call  them,  then  we  come 
up  with  some  suggestion  that  perhaps  we  ought  to  stipulate — stipu- 
late— rather  than  hear  this  man  interrogate  his  own  witnesses — I  hope 
that  we  are  proud  of  what  we  are  going  to  accomplish,  but  I  do  not 
feel  too  proud  as  I  sit  here  and  listen  to  what  is  going  on. 

I  think  tliat  we  ought  to  consider — I  laiow  there  are  partisan  poli- 
tics always  being  made,  even  though  we  talk  about  this  being  a  non- 
partisan inquiry.  I  have  been  around  here  too  long  to  be  hoodwinked 
into  believing  that.  But  I  think  that  we  have  something  so  serious  here 
on  our  hands  that  history,  not  the  Democratic  Party  or  the  Republi- 
can Party,  will  determine  what  we  do,  whether  it  is  right  or  wrong. 
The  truth  will  eventually  out  and  I  think  that  we  have  an  obligation 
to  call  every  single  witness  if  it  takes  until  Christmas  to  get  to  the 
truth. 

As  I  sit  here  today,  I  do  not  know  the  truth.  I  think  that  we  ought 
to  get  the  truth  and  this  idea  of  cutting  off  testimony  and  witnesses  by 
July  12  seems  to  me  like  we  are  not  wanting  to  get  the  truth.  We  want 
to  fold  this  thing  up  and  rush  it  to  the  floor  and  we  are  going  to  have 
100  hours  of  debate  on  the  floor  and  there  are  going  to  be  a  lot  of 
questions  asked  by  other  Members  who  are  not  privy  to  what  went 
on  here. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mr.  Latta.  I  think  that  we  ought  to  sincerely  consider  what  we  do 
here,  because  history  will. 

I  will  be  happy  to  yield  to  my  friend,  the  chairman. 

The  Chairman.  The  time  of  the  gentleman  has  expired.  I  appreciate 
the  fact  that  the  gentleman  spoke  with  some  emotion  and  some  fervor 
about  how  he  wants  to  approach  this  very  historical  momentous  mat- 
ter that  is  before  us.  I  believe  that  if  we  recognize  that  we  have  been 
dwelling  on  a  matter  for  a  period  of  time  to  accumulate  the  material 
that  has  been  before  us  now,  presented  for  us  to  consider,  to  digest,  to 
evaluate,  I  think  we  Imow  that  regardless  of  what  the  gentleman  may 
have  assumed  about  the  majority  leader  and  that  he  has  no  fear  of 
Tip  O'Neill,  that  this  committee  is  moving  in  the  direction  it  is  moving 
in  only  because  the  chairman  and  the  members  feel  a  responsibility  to 
act,  not  because  anyone  seeks  to  set  a  date  but  only  because  I  think 
that  the  material  is  before  us,  the  question  is  before  us  as  to  whether 
or  not  we  are  going  to  unduly  delay  and  make  a  sham  of  this  process 
or  whether  we  are  going  to  live  up  to  our  constitutional  responsibility 
and  not  conduct  a  trial  here  in  the  committee.  If  the  gentleman  or  any 
other  member  of  this  committee  can  point  out  to  me  that  there  is  any- 
where in  the  Constitution  an  article  or  a  provision  which  states  in  any 
way  whatsover  that  there  is  to  be  a  trial  here  in  the  committee  or  in  the 
House,  other  than  in  the  Senate,  then  I  have  not  read  the  Constitution 
and  I  have  not  lived  with  this  thing  for  the  past  year.  This  is  what  I 
feel  that  we  ought  to  be  addressing  ourselves  to,  whether  or  not  this  is 
completed  in  a  manner  that  is  responsible  and  that  is  fair  without 
rehashing  or  going  over  the  same  grounds. 

Now,  no  one  has  tried  to  preclude  the  calling  of  witnesses. 

Mr.  Latta.  Well,  Mr.  Chairman,  why  cannot  a  member  of  the  com- 
mittee suggest  a  witness  and  have  it  adequately  considered  ? 

The  Chairman.  That  is  what  we  have  been  attempting  to  do. 
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Mr.  Latta.  Then  I  would  like  to  suggest  at  this  point,  Mr.  Chair- 
man, that  John  Ehrlichman  be  called  before  this  committee  whenever 
you  have  an  opportunity,  notwithstanding  the  fact  that  he  might  be 
downtown.  How  can  you  possibly  resolve  this  matter  without  having 
Jolin  Ehrlichman  before  this  committee  ? 

The  Chairman.  Well,  the  gentleman  has  an  opinion  on  this  matter. 

Mr.  Latta.  I  am  asking  a  question  of  the  chairman. 

Mr.  Mezvinskt.  Reg-ular  order,  Mr.  Chairman. 

Mr.  CoNYERS.  jNIr.  Chairman,  may  I  be  recognized  for  an  amend- 
ment ? 

The  Chairman.  Mr.  Conyers. 

Mr.  Conyers.  Mr.  Chairman,  I  would  like  to  move  the  business  of 
the  committee  foi"ward.  I  have  an  amendment  which  I  discussed  earlier 
which  does  deal  with  the  hearing  of  Avitnesses  in  closed  session  and  I 
think  the  clerk  may  have  that  amendment.  It  would  occur  at  line  11 
and  I  would  like  it  read  and  discussed  at  this  point. 

Mr.  McClort.  Mr.  Chairman,  would  the  gentleman  yield  ?  I  would 
like  to  ask  a  question  for  clarification  ? 

Mr.  Conyers.  Surely. 

Mr.  McClory.  This  question  is  asked  in  a  progressive  spirit,  Mr. 
Chairman.  I  think  there  is  a  little  confusion  in  my  mind,  at  least,  as 
to  a  schedule  that  relates  to  bringing  this  to  the  floor  of  the  House. 
I  want  you  to  know  that  I  am  anxious  to  bring  it  to  the  floor  of  the 
House.  I  am  anxious  to  conclude  this  hearing  and  I  intend  to  support 
the  resolution  substantially  as  oft'ered  by  the  gentleman  from  Ar- 
kansas. But  is  there  not  a  scheduled  time  when  we  are  expected  to 
report  to  the  House  and  when  it  would  be  expected  to  have  discussion 
of  this  subject  on  the  floor  of  the  House  ? 

The  Chairman.  I  think  that,  as  I  have  indicated  before,  if  the 
scheduling  as  we  have  pointed  out  is  followed,  we  would  be  bringing 
this  matter  to  the  floor  of  the  House  about  the  middle  of  August. 

Mr.  McClory.  And  we  would  conclude  our  debate  here  in  the  com- 
mittee about  the  22d  of  July  and  have  a  report  before  the  Members 
of  the  House  about  the  1st  of  August  ? 

The  Chairman.  That  is  correct. 

Mr.  Dennis.  Mr.  Chairman,  a  parliamentary  inquiry.  I  do  not 
doubt  that  we  can  consider  the  amendment  protfered  by  the  gentle- 
man from  Michigan  first  if  that  is  the  chairman's  desire.  I  had  been 
under  the  impression  that  we  were  going  to  consider  the  several 
amendments  that  are  pending  to  the  motion  and  get  the  motion  in 
final  shape  before  we  take  up  the  subject  of  whether  or  not  the  meet- 
ings would  be  executive.  I  am  sure  we  can  reverse  that  order  if  the 
chairman  wants  to,  but  I  take  it  it  will  not  preclude  those  of  us  who 
have  amendments  to  the  motion,  and  a  substitute  which  I  personally 
have,  as  the  chairman  knows,  from  being  ofi'ered  at  the  proper  time. 

The  Chairman.  I  would  like  to  advise  the  gentleman  that  I  am 
aware  of  the  fact  that  he  proposes  to  offer  a  substitute  and  the  amend- 
ment which  the  gentleman  from  Michigan  is  about  to  offer  is  a  perfect- 
ing amendment  and  nothing  more.  It  is  perfectly  proper. 

Mr.  Dennis.  I  do  not  suggest  it  is  not  proper.  I  think  it  is  sort  of 
on  a  different  subject,  because  it  is  on  the  question  of  whether  we  hold 
public  hearings  or  not  rather  than  the  form  of  the  amendment. 
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The  Chairman.  I  would  like  to  advise  the  gentleman,  that  tliis 
occurs  in  the  lx)dy  of  the  motion  and  is  appropriate  and  is  certainly 
in  keeping  with  the  motion.  I  intend  to  recognize  the  gentleman 
so  we  will  not  go 

Mr.  Dennis.  That  is  all  the  gentleman  is  concerned  with.  I  thank 
the  gentleman. 

The  Chairman.  I  recognize  the  gentleman  from  JNIichigan. 

Mr.  CoNYERS.  Mr.  Cliairman,  before  tlie  clerk  reads  the  amendment, 
the  gentle  lady  from  Texas  has  pointed  out  that  there  is  a  little  con- 
fusion in  the  language  here.  I  would  like  merely  to  limit  the  amend- 
ment to  read  "Witnesses  before  the  committee  shall  be  examined  in 
executive  session"  and  eliminate  the  rest  of  the  material  there.  I  will 
explain  why,  if  I  can  discuss  the  motion,  Mr.  Chairman. 

Mr.  Dennis.  Mr.  Chairman,  reserving  the  right  to  object,  I  think 
tlie  gentleman  should  explain  before  we  consent. 

Mr.  CoNYERS.  All  right.  I  think  that  the  language  here  essentially 
contradicts  its  intention.  It  says  "Where  that  testimony  in  public  ses- 
sion would  not  violate  any  rule  of  the  House.*'  Well,  we  are  arguing 
that  we  go  into  executive  session.  "Wliat  we  really  intended  was  that 
there  could  be  public  sessions  for  any  witnesses  where  we  determined 
that  it  would  be  appropriate  to  do  so.  What  I  am  saying  here  is  that 
we  should  just  move  for  executive  session,  period.  I  would  like  to 
correct  the  amendment  to  accordingly  read  and  I  would  like  to  delete 
the  rest  of  that  material. 

The  Chairman.  In  other  words,  as  I  imderstand  the  gentleman, 
the  gentleman  only  offers  the  amendment  with  that  limited  section. 

Mr.  CoNYERS,  Precisely. 

The  Chairman.  It  is  up  to  the  author  of  the  amendment  how  he 
treats  it. 

Mr.  CoNYERS.  Exactly.  I  did  want  to  clear  it  up  where  Vv-e  do  not 
have  all  this  language,  Mr.  Chairman.  On  line  11  after  197-1.  "Wit- 
nesses before  the  committee  shall  be  examined  in  executive  session." 

In  support  of  this  amendment,  which  I  think  is  crucial  to  rounding 
out  Mr.  Thornton's  motion,  obviously,  we  have  all  discussed  at  some 
length  the  critical  consideration  of  today's  work  before  us  in  addition 
to  who  shall  the  witnesses  be,  under  what  circumstances  shall  they 
be  heard.  As  one  who  has  advocated  openness  at  every  possible  point, 
I  would  like  to  modify  this  position  now  to  suggest  those  reasons  that 
lead  me  to  think  that  at  this  part  of  the  impeachment  proceedings,  it 
would  be  more  sensible  for  us  to  be  in  executive  session.  The  rea- 
sons are  as  follows : 

First  of  all,  it  would  give  an  unfair  view  of  the  proceedings  in  terms 
of  the  American  people,  examining  only  those  Avitnesses  that  we  will 
l)e  calling  for  the  very  limited  purposes  that  they  are  going  to  be 
called  for.  They  will  not  be  roving  over  the  full  ran^e  of  tlie  issues 
and  the  testimony.  But  I  think  there  is  something  that  we  might  keep 
in  mind.  There  may  not  be  the  complete  release  made  of  the  materials 
that  Ave  have  already  agreed  to  release  by  July  2.  That  may  or  may 
not  be  a  possibilitv.  I  think  we  should  reniember  that. 

There  could  be  defamatory  material  coming  from  some  of  the  Avit- 
nesses.  especially  those  Avhom  we  are  not  certain  what  they  are  going 
to  testify  to.  eA'en  Avithin  the  restrictions  of  tlie  rules  that  we  haA'e  set 
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forth.  So  it  just  seems  to  me,  ]Mr.  Cliairman,  that  good  common  judg- 
ment, in  view  of  the  fact  that  we  have  released  the  materials,  that  after 
the  witnesses,  we  are  going  to  in  fact  have  open  hearings.  I  am  one 
who  hopes  we  will  be  able  to  have  the  consideration  of  the  articles 
done  in  public  and  in  full  view  of  those  who  would  want  to  know 
what  our  reasons  are  for  supporting  or  opposing  them.  I  would  urge 
tliat  each  member  very  carefully  consider  this  very  important  position 
and  I  hope  that  you  will  arrive  at  the  conclusion  to  have  executive 
session  for  the  T  days  in  which  we  call  the  witnesses  and  the  Thornton 
motion  would  be  the  most  logical  way  to  proceed. 

Mr.  Seiberlixg.  Would  the  gentleman  yield  ? 

]Mr.  CoNTERS.  I  would  yield  if  I  have  any  time  to  the  gentleman 
from  Ohio. 

Mr.  Seiberlixg.  I  am  wondering  if  the  gentleman  has  considered 
the  rule,  and  I  am  looking  for  it  in  the  manual  but  have  not  found 
it  yet.  The  rule  is  that  in  order  to  close  a  particular  session,  the  vote 
miist  be  taken  at  the  start  of  that  session  and  we  have  not  yet  started 
the  session. 

Mr.  CoNTERS.  This  is  merely  advisory  or  as  a  matter  of  policy.  I 
am  quite  agreed  to  the  fact  that  we  would  have  to  specifically  vote  on 
it. 

i\Ir.  Edwards.  Would  you  yield  ? 

Mr.  CoNTERS.  Yes,  I  yield  to  Mr.  Edwards. 

]Mr.  Edwards.  And  you  understand,  because  I  understand,  that  in 
tlie  event  that  the  committee  feels  it  needs  more  witnesses  after  this 
period,  we  will  discuss  it  and  if  reasonable,  we  will  go  for  more 
witnesses. 

Mr.  CoxYERS.  I  think  the  gentleman  from  Arkansas  has  indicated 
that  that  is  implicit  in  his  motion,  yes. 

yir.  Edwards.  I  would  not  Avant  to  support  it  unless  that  is  an 
understanding. 

Mr.  CoxYERs.  I  will  yield  to  the  gentleman  from  Arkansas  if  he 
wants  to  underscore  that, 

Mv.  TuoRXTOx.  I  Avould  like  to  state  that  this  committee  has  con- 
tinuing authority  over  these  proceedings  as  long  as  we  are  engaged 
in  the  inquiry,  and  certainly  I  think  that  that  authority  does  con- 
tinue. We  are  trying  to  establish  here  a  framework  under  which  our 
committee  can  move  forward  in  an  orderly  way  to  accomplish  the 
work  that  we  have  been  charged  with.  That  is  what  the  motion  deals 
with. 

Mr.  CoxTERS.  Right. 

]Mr.  Chairman,  concluding,  we  do  not  want  the  American  people 
to  think  that  this  is  a  traif  and  that  the  President  will  be  subject 
to  a  second  trial  if  there  should  be  one  after  our  judgment  and 
the  Congress'  at  a  later  date.  It  could  very  well  be  quite  confusing 
that  somehow  or  other,  tliis  is  implicitly  unfair,  that  there  were  two 
trials  in  which  lawyers  argued  before  the  committee  about  the  guilt 
or  innocence  of  the  President  now  under  question. 

The  Chairmax.  The  time  of  the  gentleman  has  expired. 

]Mr.  McClory.  Mr.  Chairman  ? 

The  Chairmax.  Mr.  McClory. 

Mr.  McClory.  Mr.  Chairman,  I  want  to  express  strong  opposition 
to  tlie  adoj)tion  of  this  amendment.  I  think  it  would  be  a  egregious 
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mistake  on  our  part  to  adopt  this  amendment  and  to  close  our  ses- 
sions with  regard  to  the  testimony  of  ^Yitnesses. 

Now,  I  respect  the  gentlemen  who  want  to  guard  the  privacy  of 
witnesses  and  I  supported  keeping  our  hearings,  our  initial  presenta- 
tion, in  executive  session,  including  the  presentation  by  Mr.  St.  Clair. 
But  we  have  now  made  that  record,  we  have  now  authorized  that  en- 
tire record  to  be  made  public,  and  it  is  public,  or  it  will  be  public.  It 
is  all  going  to  be  in  the  public  domain.  And  to  suggest  that  we  are 
going  to  guard  the  privacy  of  any  testimony  or  any  person  by  the 
adoption  of  such  an  amendment  is  just  completely  erroneous.  In  the 
first  place,  the  witness,  when  he  leaves  tlio  room,  is  going  to  relate  or  is 
free  to  relate  whatever  he  wants  to  to  the  public.  The  TV  and  news 
commentators  will  comment  with  regard  to  selected  materials  that 
are  revealed  here  in  the  course  of  our  meeting. 

Furthermore,  we  are  not  going  to  guard  the  privacy  of  this,  liut  I 
am  sure  that  we  want  to  and  we  will  make  this  entire  record  public, 
so  that  the  most  you  could  say  would  be  that  we  would  be  delaying  for 
a  matter  of  minutes  or  a  matter  of  days  at  the  most  the  full  release 
to  the  public. 

Now,  to  suggest  that  the  public  is  going  to  be  misled  because  tliey 
will  not  understand  what  is  going  on  here  or  that  they  will  misinter- 
pret because  we  are  only  having  a  limited  amount  of  testimony  is  to 
misjudge  the  public,  to  underestimate  their  intelligence.  They  know 
what  has  been  going  on  and  they  have  been  reading  the  papers  and 
studying  the  transcripts  and  getting  a  great  deal  of  information  from 
other  sources  and  they  will,  in  effect,  have  the  entire  record  before  them. 
They  will  be  able  to  judge.  But  I  will  tell  you  what  they  will  not  be  able 
to  judge.  They  will  not  be  able  to  judge  the  responsible  action  we  are 
taking  here  if  we  keep  our  doors  closed  and  they  only  get  dribs  and 
drabs  and  get  it  from  the  press  and  the  TV  comnientators  instead  of 
2:etting  it  from  the  full  light  of  exposure  Avhich  the  public  is  entitled 
to. 

I  have  witnessed  a  number  of  members  of  this  comm.ittee  who  are 
today  apparently  willing  to  vote  for  this  am.endment  who  have  before 
argued  that  we  should  be  before  the  public,  that  we  should  let  the 
public  in  on  what  we  are  doing.  I  think  the  public  is  entitled  to  know. 
We  let  them  know  with  regard  to  the  Ford  hearing  and  there  were 
some  rather  awkward  situations  there,  I  would  say.  But  we  are  going 
to  either  charge  the  President  or  we  are  going  to  exonerate  the  Presi- 
dent in  what  we  do  here.  To  suggest  that  this  is  some  kind  of  a 
preliminary  hearing,  that  we  are  something  less  than  a  grand 
jury,  we  are  going  to  have  something  less  than  probable  cause,  is  also 
ito  mistake  our  function,  too,  because  we  are  either  goinp-  to  have  to 
come  forward  with  some  kind  of  charges  that  are  substantial,  that  are 
convincing  and  persuasive  as  far  as  our  colleagues  are  concerned  and 
the  American  people,  or  we  are  not  going  to  come  forth  with  any 
meaningfid  chai'ges  at  all. 

So  it  seems  to  me,  Mr.  Chairman,  that  we  should  now.  at  this  time, 
let  the  public  in,  let  them  see  v.-hat  we  are  doing,  let  them  liear  what 
the  witnesses  are  testifying  to.  The  counsel  for  the  President  has 
requested  that  we  have  open  hearinjxs.  If  we  want  to  be  fair  and  open 
with  him  and  wnth  the  President  whose  cause  is  being  adjudged  here, 
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it  seems  to  me  we  can  demonstrate  that  kind  of  fairness  by  having 
open  hearino-s,  which  is  the  j)attern,  which  is  the  direction  in  which 
the  Congress  has  moved,  and  rightly  so. 

So  I  say  that  we  should  not  tate  any  action  which  would  give  us 
the  appearance  of  any  kind  of  star  chamber  proceeding. 

Mr.  Dennis.  Mr.  Chairman  ? 

Mr.  McClory.  We  should  have  the  kind  of  open  hearing 

Mr.  Dennis.  Oh,  come  on. 

jMr.  McClory  [continuing].  The  kind  of  open  hearing  which  we 
have  promised  and  which  the  public  is  entitled  to. 

The  Chairman.  Ms.  Jordan. 

Ms.  Jordan.  My  question  was  answered  by  the  Chair. 

The  Chairman.  Mr.  Rangel. 

Mr.  Rangel.  Mr.  Chairman,  I  have  some  questions  as  to  whether  or 
not  this  is  the  appropriate  time  to  be  closing  meetings  which  are  going 
to  be  held  in  the  future.  It  is  my  understanding  that  the  rules  provide 
that  we  should  have  the  meetings  public  until  such  time  during  that 
meeting  we  decide  to  go  into  executive  session. 

But,"more  importantly,  while  I  should  think  we  should  have  public 
meetings,  I  have  not  seen  anything  suggested  either  by  the  President's 
counsel  or  by  the  mover  of  the  motion,  the  gentleman  from  Arkansas, 
that  would  indicate  that  we  intend  to  get  any  testimony  that  would 
violate  even  past  existing  rules  of  confidentiality. 

I  would  at  this  time  think  that  once  we  found  out  what  witness,  Mr. 
Butterfield,  for  example,  if  what  counsel  expect  to  get  from  him  is  what 
is  to  be  the  public  record  of  how  hte  "W-liite  House  is  structured,  I  would 
be  a  little  shocked  to  believe  that  any  of  us  would  be  bound  by  any  rules 
of  confidentiality  as  to  who  was  in  charge  at  the  "\Vliite  House.  And  in 
looking  over  some  of  the  information  that  Mr.  St.  Clair  wanted  to  get 
from  suggested  witnesses,  or  unwilling  witnesses,  even  though  it  may 
shock  the  sensitivity  of  some  people  on  this  committee,  we  have  had 
some  members  that  agreed  that  we  can  take  it  by  stipulation  and  not 
behind  closed  doors. 

So,  I  do  not  know  whether  point  of  order  is  appropriate  at  this 
point  in  time,  but  I  hope  that  the  mover  might  consider  raising  these 
questions,  based  upon  what  we  expect  to  get  from  witnesses,  regard- 
less of  who  calls  them,  rather  than  be  closing  hearings  and  not  really  be 
receiving  anything  that  offends  the  sensitivity  of  anybody. 

Mr.  Seiberling.  Mr.  Chairman,  I  desire  to  make  a  y)oint  of  order 
against  this  amendment.  And  I  might  as  well  make  it  right  now. 

Mr.  Dennis.  Too  late. 

The  Chairman.  The  point  of  order  comes  too  late. 

INIr.  Owens.  Mr.  Chairman  ? 

Mr.  Seiberling.  Mr.  Chairman,  the  amendment  has  not  been  moved 
yet,  has  it  ? 

The  Chairman.  But  the  amendment  is  already  being  debated. 

Mr.  Owens.  Mr.  Chairman  ? 

Mr.  Drinan.  Mr.  Chairman  ? 

]Mr.  Seiberling.  If  it  violates  the  rules 

Mr.  Drinan.  Mr.  Chairman,  a  point  of  order.  I  move  to  table  tlie 
resolution,  the  amendment.  I  move  to  table  the  amendment. 

Mr.  Chairma-n.  I  have  not  recognized  the  gentlemen.  Mr.  Owens. 
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Mr.  Owens.  Tliaiik  you,  !Mr.  Chairman. 

Unlike  my  friend  from  Michiiran,  I  have  a  position  consistent  with 
my  past  circumstances  and  my  past  positions,  and  therefore,  I  suppose 
exliibit  a  circumscribed  mind,  l^ut  I  think  that  it  is  inconsistent  for 
us  to  liave  exposed  the  vast  record  of  evidence  that  we  did  yesterday, 
and  then  move,  without  knowledsfe  of  any  defamatory  or  degradinir 
testimony  to  he  offered,  to  close  these  hearings.  "Was  the  c:entleman 
from  Ohio  correct,  Mr.  Chaii-man,  or  counsel,  if  yon  prefer  to  refer 
to  counsel,  that  this  has  no  l.undinp;  affect  upon  the  committee  at  all, 
hut  each  session  must  be  closed  l)v  open  vote  of  the  committee  prior  to 
every  session  of  the  connnittee  ? 

The  CiiATRMAx.  If  the  gentleman  is  referring  to  meetings,  the  meet- 
ings would  l)e  open  meetings  unless  they  are  closed  by  vote  of  the 
committee. 

Mr.  Seibeklixo.  Would  the  gentleman  yield  ? 

]\[r.  Owens.  Just  a  minute.  But  a  hearing  of  the  committee,  when 
witnesses  were  to  testifv.  would  this  resolution  today,  would  this 
amendment  today  have  the  effect  of  closing,  without  further  vote  prior 
to  each  I  will  say  session,  prior  to  every  hearing?  Will  it  then  be 
necessary  to  revote  or  will  this  have  the  binding  effect  of  closing  those 
hea  rings  ? 

The  Ctiairman.  If  this  amendment  were  adopted,  witnesses  would 
be  heard  in  closed  session. 

Mr.  Owens.  "Well,  Mr.  Ohairman,  it  seems  like  to  me  that  I  would 
like  to  associate  mvself  with  the  very  able  remarks  of  the  gentleman 
from  Xew  York.  It  seems  like  to  me  that  we  ought  to  deal  with  this 
matter  in  the  same  wav  that  we  dealt  with  the  witnesses  brought  before 
the  committee  last  fall  during  the  time  of  the  hearin.qs  of  Mr.  Ford 
to  be  the  Vice  President.  We  dealt  selectively  with  witnesses.  If  it  is 
offered  that  thev  will  offer  testimony  which  will  tend  to  defame  or 
degrade,  then  pnrsnant  to  rnle  11  we  are  under  an  obligation  to  close 
that  hearing. 

But  short  of  tliat  it  seoms  like  to  me  that  it  would  be  very  unwise 
for  the  committee  to  bind  itself  at  this  point. 
Ml-.  Setberltng.  Would  the  .<rentleman  yield  ? 
^iFr.  Owens.  Yes,  T  vield  to  the  gentleman  from  Ohio. 
Mr.  SErBEPjLTNG.  To  answer  your  question,  rule  11,  clause  27(f)  (No. 
2)  says  that  you  cannot  close  a  session,  close  a  hearing  except  by  a  vote 
taken  in  open  session  at  the  start  of  the  hearing  and  I  submit  that 
this  is  a  closed  session  and  vou  cannot  take  that  vote  up.  And  if  mv 
noint  of  order  is  out  of  order,  this  Avould  still  violate  the  rules  of  the 
House. 

Mr.  OwFKS.  The  ChairnTnu  has  ius*"  rul^d,  as  I  understand  it,  that 
that  was  true  as  to  meetings  but  not  to  hearings. 

^^r.  Sftbeflixg.  Wolh  T  will  read  it  fr^  vou  if  you  want. 
The  Chatrman.  The  Chair  would  like  to  state  that  rule  11,  para- 
graph 27  (No.  2)  reads  that : 

Each  hparinJT  r-ondnotod  ]>v  onrh  rommiftee  or  snbcomniit^fpe  thereof  shall  he 
roinn  to  the  pnhlic  except  when  the  committee  or  siibeommittee  in  open  pession. 
with  n  quornm  present,  determines  by  roUcall  vote  thnt  all  or  part  of  the 
remainder  of  that  hearings  shall  be  closed  to  the  pnblip  becanse  the  disclosure 
of  testimony,  evidence,  or  other  matters  to  be  considered  would_  endancrer 
the  national  security  or  would  violate  any  law  or  rnle  of  the  House  of  Eenresen- 
tatives. 
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Mr.  Owens.  Then,  Mr,  Chairman 

The  Chaikman.  The  Chair  states  that  at  this  time  we  are  presently 
in  a  meeting  and  considering  th.e  question  as  to  whetlier  or  not  tliose 
witnesses  who  would  be  called  during  the  time  of  hearings  would  be 
called  in  closed  session,  and  this  committee  could  properly  consider 
this  question  now. 

]Mr.  Owens.  Mr.  Chairman,  tlien  I  mo\'e  to  table  tlie  amendment  of 
the  gentleman  from  Michigan. 

Mr.  Smiiii.  Vote. 

]Mr.  Butler.  Eollcall. 

Mr.  Maraziti.  Rollcall. 

The  Chairman.  Will  the  gentleman  withhold  his  motion  to  table  ? 

]Mr.  O^VENS.  Yes,  I  will  withhold  briefly. 

Mr.  Waldie.  Mr.  Chairman,  may  I  be  recognized? 

The  Chairman.  Mr.  Conyers. 

Mr.  Conters.  I  would  like  to  withdraw  the  motion  at  this  time, 
with  unanimous  consent,  of  course. 

Tlie  CiiAntMAN.  Is  there  objection  ? 

Mr.  Maraziti.  Objection. 

The  Chairman.  Objection  is  heard. 

Mr.  Hun  gate.  Mr.  Chairman,  I  move  to  table. 

The  Chairman.  The  question  is  on  the  motion  to  table. 

Mv.  Dennis.  Rollcall. 

The  Chairman.  Well,  the  Chair  is  going  to  be  exact,  and  a  rollcall 
is  demanded,  but  there  has  to  be  a  show  that  more  than  one-fifth  of  the 
me)nbers  present  would  demand  that  the  vote  be  taken  by  rollcall  vote. 

yir.  Dennis.  Well,  then,  let  us  call  for  hands  then,  Mr.  Chairman. 

]\Ir.  Eailsback.  Let's  have  the  vote  first. 

The  Chairman.  One,  two,  three,  four,  five,  six. 

A  sufficient  number,  and  it  is  a  motion  to  table,  subject  to  a  call  of 
the  roll,  and  the  clerk  will  call  the  roll. 

All  those  in  favor  of  the  tabling  motion,  please  say  aye,  and  alJ 
those  opposed,  no.  The  clerk  will  call  the  roll. 

The  Clerx.  Mr.  Donohue. 

Mr.  DoNOHUE.  No. 

The  Clerk.  Mr.  Brooks. 

]\rr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

[No  response.] 

The  Clerk.  Mr.  Edwards. 

]Mr.  Edwards.  No. 

The  Clerk.  Mr.  Hungate. 

]Mr.  PIungate.  Aye. 

The  Clerk.  Mv.  Conyers. 

Mr,  Conyers.  No. 

The  Clerk.  :Mr.  Eilberg. 

^h\  Eilberg.  Aye. 

The  Clerk.  ^Ir.'  Waldie, 

]\rr,  Waldie.  Aj-e. 

The  Clerk.  Mr.  Flowers. 

^Ir.  FLO^^^iRS.  No. 

The  Clerk.  ^Ir.  :\Iann. 

Mr.  ]Mann.  No. 
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The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  Aye. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  Aye. 

The  Clerk.  Mr.  Drinan. 

]Mr.  Drinan.  Aye. 

The  Clerk.  Mr.  Rangel. 

Mr.  Rangel.  Aye. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  No. 

The  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  Aye. 

The  Clerk.  INIr.  Mezvinslcy. 

Mr.  Mez\t:nsky.  Aye. 

The  Clerk.  Mr.  Hutchmson. 

Mr.  Hutchinson.  No. 

The  Clerk.  IMr.  McClory. 

Mr.  McClory.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

]\Ir.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  I  pass  temporarily. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  Aye. 

The  Clerk.  Mr!  Fish. 

Mr.  Fish.  Pass  temporarily. 

The  Clerk.  Mr.  Mayne. 

[No  response.] 

The  Clerk.  Mr.  Hogan. 

Mr.  Hogan.  No. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  INIr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  Lott.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froelich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  Aye. 


1669 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairiman.  No. 

Ms.  Jordan.  Mr.  Chairman,  I  ask  unanimous  consent  to  change 
my  vote. 

Mr.  Kastenmeier.  Mr.  Chairman  ? 

The  Chairmaist.  You  don't  need  unanimous  consent.  He  has  not 
reported  the  vote  yet. 

Ms.  Jordan.  He  has  not  reported. 

The  Clerk.  Ms.  Jordan  will  be  recorded  as  voting  aye. 

Mr.  Kastenmeier.  Mr,  Chairman  ? 

Tlie  Chairman.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  I  would  like  to  be  recorded  as  voting  no. 

The  Clerk.  Mr.  Kastenmeier  is  recorded  as  voting  no. 

The  Chairman.  Mr.  Wiggins  wishes  to  be  recorded.  He  passed. 

Mr.  Wiggins.  If  I  could  have  a  clarification  for  me  to  actually 
understand  what  the  motion  is,  is  this  a  motion  to  table  ? 

The  Chairman.  This  is  the  motion  to  table  the  amendment  of  the 
gentleman  from  Michigan. 

Mr.  Wiggins.  A  motion  to  table  to  motion  to  go  in ■ 

The  Chairman.  The  amendment  of  the  gentleman. 

Mr.  Wiggins,  All  right,  I  vote  aye. 

The  Clerk.  Mr.  Wiggins  votes  aye. 

Mr.  Fish.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Fish. 

Mr.  Fish.  I  vote  aye. 

The  Clerk.  Mr.  Fish  votes  aye. 

Mr.  Chairman?  Twenty-five  members  have  voted  aye,  12  members 
have  voted  no. 

The  Chairman.  And  the  motion  to  table  is  agreed  to. 

Mr.  McClort.  Mr.  Chairman,  I  have  an  amendment. 

The  Chairman.  The  clerk  will  read  the  amendment. 

The  Clerk  [reading]  : 

Amendment  by  Mr.  McClory. 

On  line  14.  after  the  word  1974,  strike  the  period  and  insert  in  lieu  thereof 
the  following :  ",  unless  extended  during  the  hearings  by  action  of  the  Com- 
mittee." 

]Mr.  McClort.  I  discussed  this  with  you.  All  this  does,  all  this  does 
is  that  if  the  committee  decides  during  the  hearings  to  extend  the  time 
that  the  committee  can  take  such  action,  it  gives  a  little  flexibility  to 
it,  and  I  do  not  think  it  does  any  offense. 

Mr.  Bbooks.  Would  the  gentleman  yield  ? 

Mr.  IMcClory.  Yes. 

Mr.  Brooks.  Would  the  gentleman  yield  ? 

Mr.  McClort.  Yes,  I  yield  to  the  gentleman. 

Mr.  Brooks.  I  am  not  opposed  to  this  amendment,  but  I  would  like 
to  point  out,  in  all  candidness,  that  the  committee  has  the  full  author- 
ity at  any  time  to  extend  the  hearings  or  call  additional  witnesses, 
and  I  think  it  is  redundant  and  I  think  it  is  kind  of  foolish  to  be  say- 
ing that  the  committee  has  the  authority  to  act  either  to  extend  the 
hearings  or  to  call  additional  witnesses,  to  adopt  new  rules,  to  change 
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Ihe  procedures.  And  really,  we  should  not.  we  should  not  in  everything 
we  do  say  that  the  committee  has  the  authority  to  extend  hearings  or 
lo  call  additional  witnesses. 

Mr.  McClory.  I  thank  the  gentleman. 

jSIr.  Froehlich.  Would  the  gentleman  yield  ? 

]\Ir.  McClory.  The  only  point  is  we  would  have  to  call  a  meeting 
in  order  to  do  this  if  we  do  not  put  it  in  the  resolution,  so  what  I  am 
suggesting  is  that  during  the  hearings  if  we  decide,  we  do  not  have 
to  o-ive  notice  and  call  a  formal  hearing  and  that  is  the  only  purpose 
of  it. 

Mr.  Dexnis.  Would  the  gentleman  yield  ? 

Mr.  McClory.  Yes,  I  yield.  I  move  the  adoption. 

Mr.  Dennis.  Will  the  gentleman  yield  ? 

Mr.  McClory.  Yes. 

Mr.  Dennis.  It  may  be  that  the  gentleman's  amendment  helps  a 
little,  but  I  am  inclined  to  agree  with  the  gentleman  from  Texas, 
Mr.  Brooks.  Obviously,  we  can  extend  the  hearings  any  time  we  want 
to.  What  is  really  needed  is  a  motion  to  strike  this  language  which 
puts  the  terminal  date  in  and  that  is  what  I  would  like  to  see  the 
gentleman  or  somebody  else  propose  here.  I  cannot  get  very  enthusi- 
astic about  the  gentleman's  amendment.  I  do  not  think  it  does  mucli 
to  clarify  the  obvious. 

Mr.  McClory.  Well,  I  thank  the  gentleman  for  his  suggestion.  I 
am  trying  to  avoid  a  confrontation  here,  and  to  retain  the  target  date 
and  yet  give  us  a  little  bit  of  flexibility  to  the  committee  during  the 
hearings  without  having  to  call  a  meeting,  and  I  move  the  adoption 
of  the  amendment.  I  move  the  previous  question,  Mr.  Chairman. 

Tlie  Chairman.  The  question  is  on  the  amendment  oilered  by  the 
gentleman  from  Illinois.  All  those  in  favor  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Chairman.  The  ayes  have  it  and  the  amendment  is  agreed  to. 

Mr.  WiGciNS.  Mr.  Chairman  ? 

Mr.  Sandman.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sandman. 

Mr.  Sandman.  I  have  an  amendment  at  the  desk. 

The  Chairman.  The  clerk  will  please  read  the  amendment. 

The  Clerk  [reading] : 

Amendment  by  Mr.  Sandman. 

Following  line  9,  add  the  following  additional  witnesses  :  Charles  Colson,  John 
Mitchell,  H.  R.  Haldeman  and  on  line  11,  strike  the  period  and  add  "and  no  wit- 
ness shall  be  examined  by  the  committee  for  more  than  1  day." 

Mr.  Sandman.  Mr.  Chairman,  we  discussed  this  previously,  and  the 
attempt  here  is  to  accommodate  everybody  and  to  allay  the  one  fear 
that  you  are  going  to  use  uj:)  all  of  the  time  on  just  one  or  two  witnesses 
and  not  take  up  the  others.  This  will  meet  the  date  that  you  would  like 
to  have. 

Second,  it  will  accommodate  an  area  where  you  can  have  as  many 
witnesses  as  can  be  heard  within  a  7-day  period  and  you  do  this  by 
way  of  restricting  the  fact  that  no  witness  can  take  more  than  1  day.  I 
think  it  is  a  fair  compromise. 
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Mr.  Rangel.  Would  the  gentleman  yield  for  a  parliamentary  in- 


quiry- ? 

]MV.  Railsback.  Would  the  gentleman  yield  ? 

]\Ir.  Rangel.  Would  your  amendment  be  subject  to  the  McClort 
amendment? 

Mr.  Sandman.  No.  ]My  amendment  takes  full  force  and  effect  as 
is. 

]Mr.  Rangel.  Well,  I  mean  would  tliat  be  unless  extended  during 
the  hearings  by  action  of  the  committee  ? 

Mr.  Sandman.  It  could  do  that,  sure.  The  committee  can  change 
anything  by  majority  vote. 

Mr.  Rangel.  Well.  I  had  assumed  that,  but  obviously  Mr.  McClory 
did  not,  so  you  now  would  have  this  be  subjected  to  a  further  amencl- 
ment  that  we  limit  it  to  1  day  unless  it  is  extended  during  the  hearings 
by  tlie  action  of  the  committee  ? 

Mr.  Railsback.  Would  you  yield  ? 

yir.  HuNGATE.  Would  the  gentleman  yield  ? 

Mr.  Sandman.  I  yield  to  the  gentleman  from  Illinois  1  minute,  half 
a  minute. 

]Mr.  Railsback.  This  is  just  a  perfecting  amendment,  because  there 
is  an  error,  there  is  an  error  in  the  amendment  offered  by  ISIr.  Sand- 
man, and  that  is  it  does  not  strike  out  the  three  names  down  below. 
In  other  words,  if  you  are  going  to  move  them  up  you  have  got  to  strike 
them  out  down  below. 

jNIr.  Sandiman.  I  do  not  think  you  have  to  do  that  at  all.  In  fact,  I 
do  not  want  to  do  that.  I  am  only  adding  three  witnesses  that  have  been 
talked  about  to  his  preferred  list  up  in  the  first  section.  The  others  we 
can  do  as  suggested  by  staff. 

Now,  I  miderstand  this  is  acceptal^le  to  the  gentleman  from 
Arkansas,  and  I  yield  to  the  gentleman  from  Arkansas. 

Mr.  Thornton!!  I  thank  the  gentleman  from  New  Jersey  for  yield- 
ing. We  did  have  an  earlier  discussion  concerning  this  second  half  of 
the  amendment,  which  is  proposed  here  and  with  regard  to  that  item 
which  I  believe  is  severable.  I  have  stated  that  I  would  have  no 
objection  to  the  addition  of  lang-uage  to  indicate  that  no  witness  should 
be  examined  for  more  than  1  day  and,  indeed,  I  do  not  have  any  objec- 
tion to  that  portion  of  the  amendment  offered  by  the  gentleman  from 
New  Jersey. 

However,  I  think  it  must  be  severed,  because  I  do  strongly  believe 
that  it  is  more  appropriate  to  continue  the  proposal  as  contained  in 
my  original  motion,  that  with  regard  to  the  witnesses  who  are  in- 
cluded in  the  second  list,  that  they  be  subject  to  interviews,  examina- 
tion, and  a  procedure  which  has  been  discussed  here  today  for  deter- 
mining whether  their  testimony  may  be  necessary.  I  would  request. 

The  Chairman.  Would  the  gentleman  yield  ? 

Mr.  Sandman.  Sure. 

The  Chairman.  I  am  a  little  confused  at  this  point. 

First  of  all,  we  had  accepted  the  amendment  of  the  gentleman  from 
Illinois  which  would  not  make  it  in  order  that  instead  of  requiring 
that  there  be  a  committee  meeting,  that  we  could  extend  and  the  com- 
mittee would  be  able  to  during  the  course  of  a  hearing  extend  the 
time.  Now,  that  is  appropriate. 
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But,  my  confusion  arises  at  where  your  three  names  are  added,  and 
whether  you  strike  out  the  other  names,  and  whether  this  comes  after, 
within  the  purview  of  the  time  limitation  set  on  July  12, 1974,  tliat  the 
time  is  finalized  on  that  date,  because  if  I  understand  your  amend- 
ment, if  we  were  to  call  more  witnesses,  all  you  would  do  here  would  be 
to  mean  that  all  you  do  is  not  give  more  than  1  day  for  each  witness. 
But,  if  we  are  going  to  be  going  on  beyond  the  8th  day,  the  date  that 
the  member  has  suggested,  then  we  could  have  12  and  it  would  be  12 
days  and  we  could  have  13  and  it  would  be  13  days. 

Mr.  Sandman.  I  am  not  suggesting  that,  Mr.  Cliairman.  I  am 
suggesting  here  that  we  held  to  the  eight.  We  start  out  with  it  where 
we  have  not  more  than  1  day  for  each  witness.  Now,  in  Butterfield's 
case,  for  example,  I  cannot  see  how  he  can  take  more  than  a  couple 
of  hours.  It  is  altogether  pos'^ible  that  you  can  run  8,  10,  12,  or  as 
many  as  you  want.  The  one  thing  that  you  cannot  do  is  to  use  more 
than  1  day  for  each  witness.  And  this  I  do  only  so  that  we  can  ac- 
commodate everybody  and  reach  the  dendline  as  you  want. 

Ms.  HoLTZMAN.  May  I  ask  a  question  ? 

Mr.  Sandman.  I  yield  to  the  lady  from  New  York. 

Ms.  HoLTZMAN.  I  thank  the  gentleman  for  yielding.  Is  the  purport 
of  your  amendment  even  if  say  Mr.  Mitchell  and  Mr.  Haldeman  were 
to  advise  the  committee  that  they  would  take  the  fifth  amendment  if 
they  were  called  that  you  would  still  insist  that  a  subpena  be  issued 
and  that  they  be  called  iDef  ore  the  committee  ? 

Mr.  Sandman.  Oh,  yes. 

Ms.  HoLTZMAN.  Is  that  the  purport  of  your  amendment  ? 

Mr.  Sandman.  I  want  them  here. 

Ms.  HoLTZMAN.  Thank  you. 

Mr,  Wiggins.  Would  the  gentleman  yield  ? 

Mr.  Sandman.  I  yield  to  the  gentleman  from  California. 

Mr.  Wiggins.  I  want  to  make  two  points.  I  somewhat  disagree  with 
my  colleague  from  New  Jersey  on  the  propriety  of  calling  a  witness 
if  advised  by  counsel  that  if  called  he  would  take  the  fifth  amendment. 
But  that  does  not  excuse  this  duty  of  the  committee,  the  committee's 
duty  to  subpena  that  witness.  I  do  not  know  the  reasons  yet  for  Mr. 
Mitchell's  reluctance  to  appear  before  this  committee,  and  if  it  con- 
flicts with  his  vacation  schedule,  that  is  one  thing,  and  if  he  does  not 
want  to  appear  for  other  reasons,  that  may  be  another  thing. 

But,  I  do  think  we  ouffht  to  subpena  him,  and  after  he  is  under 
subpena,  his  counsel  should  be  satisfied  formally  that  if  his  client  is 
called  to  testify,  whether  he  would  take  the  fifth  amendment,  and  if 
that  answer  is  in  the  affirmative,  then  we  ought  not  to  submit  that 
person  to  the  burden  of  asserting  his  privilege  to  every  question.  That 
is  my  opinion. 

Second.  I  want  to  direct  the  attention  of  the  gentleman  from  New 
Jersey  to  the  form  of  his  amendment.  His  amendment  leaves  untouched 
the  further  resolved  paragraphs  of  the  pending  motion.  That  para- 
graph contains  the  name  of  Colson,  Mitchell,  and  Haldeman,  which 
the  gentleman  has  added  to  the  first  paragraph.  In  other  words,  he 
has  not  struck  those  three  names.  If  they  remain  in  the  second  para- 
graph, it  seems  that  those  witnesses  are  subject  to  the  requirements  of 
the  language  immediately  proceding  their  names ;  namely,  that  they 
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be  interviewed,  and  that  the  determination  as  to  whether  they  be  wit- 
nesses be  left  to  the  ranking  member  and  to  the  chairman.  Is  that  the 
intention  of  the  gentleman  from  New  Jersey  ? 

Mr.  Sandman.  No.  I  would  agree  that  those  three  be  stricken  from 
the  bottom,  because  you  have  got  them  up  in  the  top  category. 

Mr.  Wiggins.  If  that  is  the  gentleman's  intention,  if  he  would  ask 
unanimous  consent  to  amend  his  amendment  accordingly,  I  would  have 
no  objection  to  it. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mr.  Sandman.  Could  I  ask  for  unanimous  consent,  Mr.  Chairman,  to 
make  an  amendment  to  my  amendment  which  would  strike  the  same 
three  names — Colson,  Mitchell,  and  Haldeman — from  the  remainder 
of  the  resolution. 

The  Chairman.  Well,  the  question  then  that  I  must  address  to  the 
gentleman  from  New  Jersey  is  if  you  still  adhere  to  the  lines,  then  I 
don't  know  where  you  come  with  the  question  of  1-day  witnesses  and 
whether  that  eliminates  the  provision  that  the  committee  shall  hear  the 
testimony  of  these  and  other  witnesses  within  7  full  working  days  of 
hearings,  concluding  on  July  12, 1974. 

Mr.  Sandman.  Yes.  It  comes  after  the  word  "1974." 

The  Chairman.  Well,  I  am  asking  does  the  gentleman  contemplate 
that  there  is  still  included  in  his  suggested  amendment  that  sentence 
which  reads  that  the  "committee  shall  hear  the  testimony  of  these  and 
any  other  witnesses  within  7  full  days  of  hearings,  concluding  on  July 
12,"  1974"? 

Mr.  Sandman.  Yes,  that  remains  in  there,  Mr.  Chairman.  This  is  the 
most  important  thing  we  are  trying  to  accomplish  now.  One,  a  right  to 
call  all  of  the  witnesses  that  everybody  thinks  they  want;  and  second 
to  achieve  a  terminal  date  that  you  are  after.  I  think  it  is  an  entirely 
fair  compromise. 

The  Chairman.  The  gentleman  is  asking  unanimous  consent  to  re- 
vise his  amendment. 

Mr.  Sandman.  The  addition,  the  amendment  to  the  amendment  that 
I  liave  suggested  would  strike  the  three  names  that  I  have  suggested. 

All  right.  The  amendment  would  read  as  follows  now.  Following 
line  No.  9,  you  add  the  following  additional  witnesses:  Charles  Colson, 
John  Mitchell,  H.R.  Haldeman,  and  on  line  11,  strike  the  period  and 
add  "and  no  witness  shall  be  examined  by  this  committee  for  more  than 
1  day,"  and  strike  the  same  three  names  from  the  list  at  the  bottom  of 
the  page ;  namely,  Charles  Colson,  John  Mitchell,  and  H.  E.  Haldeman. 

Ms.  HoLTZMAN.  Mr.  Chairman,  reserving  the  right  to  object 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Reserving  the  right  to  object,  I  would  like  to  ask  the 
gentleman  from  New  Jersev  if  his  unanimous-consent  request  is  not 
agreed  to,  does  that  mean  that  these  three  persons  would  not  appear 
before  the  committee  unless  the  chairman  and  the  ranking  minority 
member  agree  ? 

Mr.  Sandman.  No.  The  eight  witnesses  I  have  suggested  would  ap- 
pear by  subpena  before  the  committee. 

]Ms.  Holtzman.  But  it  would  still  be  subject  to  the  second  clause  ; 
namely,  that  the  persons  would  have  to  be  interviewed  in  advance  of  a 
determination  by  the  chairman  and  the  ranking  minority  member  that 
thev  be  called  ? 
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]Mi'.  Sandmax.  No, 
Mr.  Kailrback.  Would  yon  yiold  ? 

Ms.  IIoLTZMAX.  I  will  be  happy  to  if  the  gentleman  will  answer  my 
question. 

Mr.  IvATLSBACK.  YcS. 

]\[r.  Sandman.  That  would  be  true  if  I  didn't  get  a  unanimous  con- 
sent, surely. 

Mr.  IvATLSBACK.  I  think  if  you  will  yield,  the  concern  is  that  the 
three  names  tliat  are  left  at  the  bottom  of  tlie  pag^  would  be  subject 
to  the  preceding  paragraph  which  requires  an  interview  and  an  ad- 
\'ance  determination  by  the  clnurman  and  the  ranking  minority  mem- 
ber. I  would  jupt  suggest  that  if  you  do  not  think  it  is  proper  to  do  it 
this  way,  avc  will  offer  an  amendment  to  do  just  that. 

But.  I  think  if  we  can  get  unanimous  consent,  you  know,  I  think  it 
saves  us  some  time. 

Ms.  HoLTZMAX.  Well,  since  the  gentleman  has  told  me  that  will  be 
the  interpretation,  and  since  I  disagree  with  that  position,  I  mean 
1  agree  with  the  interpretation  but  I  am  opposed  to  the  position,  I  will 
object. 

Mr.  AViGGiNS.  But,  before  you  object,  will  you  yield  just  a  moment? 

Ms.  HoLTZMAN.  I  yield. 

Mr.  Wiggins.  Clearly  the  gentlelady  has  a  right  to  object  to  a  iman- 
imous-consent  request,  but  it  will  simply  result  in  the  motion  being 
remade  by  Mr.  Railsback  or  me,  and  that  is  a  waste  of  time,  and  I 
hope  that  the  gentlelady  will  consider  that  before  she  does  object. 

Mr.  Flowers.  Mr.  Chairman? 

Ms.  HoLTZMAN.  Well,  in  that  respect,  then  I  Avould  just  like  to  ask 
one  further  question.  Does  not  the  gentleman,  still  resem'ing  my  ri^ht 
<o  object,  does  not  the  gentleman  feel  that  it  is  more  appropriate  that 
in  the  event  that  there  is  going  to  be  a  claim  of  the  fifth  amendment 
privileges,  that  this  not  become  a  public  matter  so  that  any  rights  to 
trial  are  jeopardized  and.  therefore,  would  it  not  be  preferable  not  to 
have  a  subpena  issued  to  these  persons,  but  rather  to  have  that  matter 
resolved  formally  before  hand  ? 

Mr.  Sandman.  Well,  it  is  my  understanding  that  Mr.  Mitchell,  for 
example,  has  refused  to  be  interviewed,  I  am  not  satisfied  with  that.  I 
want  to  know  what  he  has  to  say,  and  I  believe  the  only  way  we  can 
accomplish  that  is  by  subpena. 

Mr.  Sarbanes.  Mr.  Chairman,  reserving  the  right  to  object,  am  I 
correct  that  upon  request  that  the  components  of  this  amendment  are 
so  dissimilar,  that  a  request  for  a  separate  vote  would  be  granted  by 
the  Chair  as  a  matter  of  right  ? 

The  Chairman.  I  believe  that  the  question  may  be  devisable,  may 
be  separated. 

^  Mr.  Sarbanes.  Well,  I  would,  nnless  I  have  an  assurance  that  it  is, 
either  from  the  maker  or  from  some  authoritative  source,  I  intend  to 
object  and  have  it  proposed — and  I  realize  that  that  will  cause  a  delay, 
and  it  will  be  offered  in  a  ditTerent  context,  but  I  do  not  believe  that 
tlie  apples  and  the  oranges  wliich  are  mixed  in  this  amendment  ought 
to  necessarily  be  put  to  a  vote  together,  if  we  can  seek  a  separate 
vote. 

Mr.  Wiggins.  You  are  going  to  have  a  right  to  demand  additional 
questions. 
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Mr.  Sarbanes.  That  is  right.  I  want  to  know  whether  that  will  be 
accorded  as  a  matter  of  right  ? 

Mr.  Kallssack.  Will  the  gentleman  yield  ? 

Mr.  Sarbanes.  Sure. 

Mr.  Railsback.  On  this  particular  issue,  it  is  more  or  less  of  a 
perfecting  amendment  to  simply  strike  the  three  names  at  the  bottom 
of  the  page.  Even  if  that  is  defeated  in  his  main  motion,  yon  still 
have  the  three  names  being  placed  along  with  the  other  five  at  the 
top.  So,  I  do  not  think  you  would  have  to  get  a  division.  I  think  that 
what  you  would  have  to  do  is  to  get  a  division  of  the  main  motion. 
But,  what  we  are  talking  about  is  kind  of  a  perfecting  amendment 
to  simply  strike  out  the  three  names  from  the  bottom  that  will  then 
be  placed  on  the  top. 

Mr.  Sarbanes.  Well,  I  understand  that.  But,  if  there  is  an  objec- 
tion, there  would  be  a  new  amendment  and  it  may  come  in  two  parts. 
It  is  divisable. 

Ms.  HoLTzMAN.  Mr.  Chairman,  just  to  insure  I  had  observed  my 
right  to  object  and  I  am  going  to  insist  on  my  objection  at  this  point. 
And  I  think  the  question  ought  to  be  dealt  witn  separately. 

Mr.  Eailsback.  Mr.  Chairman  ? 

The  Chairman.  You  have  objected,  Ms.  Holtzman  ? 

Ms.  Holtzman.  Yes. 

The  Chairman.  Objection  is  heard. 

Mr.  Railsback.  Mr.  Chairman  ?  Mr.  Chairman  ? 

Mr.  WiGOiNs.  Mr.  Chairman  ? 

Mr.  Railsback.  I  have  an  amendment. 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Chairman,  I  have  an  amendment  to  the  pend- 
ing amendment  offered  by  the  gentleman  from  New  Jersey. 

The  Chairman.  The  clerk  will  read  the  amendment. 

Mr.  Railsback.  It  is  an  amendment  that  would  strike  out,  strike 
out  the  period  following  "day"  in  the  last  sentence  and  would  add  a 
comma  in  its  place,  and  then  the  language,  and  strikes  the  name  from 
the  list  at  the  bottom  of  the  page.  If  I  could  be  heard  on  that — well, 
I  have  already  been  heard  on  it. 

The  Chairman.  The  clerk  will  read  the  amendment. 

Mr.  Railsback.  No.  I  say  strike  the  same  names  from  the  list  at  the 
bottom,  and  I  am  referring  to  Charles  Colson,  John  Mitchell,  and 
H.  R.  Haldeman. 

Mr.  Rangel.  Has  this  been  circulated?  Is  this  amendment  at  the 
desk? 

Mr.  Railsback.  Mr.  Chairman,  maybe  I  will  just,  if  people  don't 
seem  to  understand  it,  Mr.  Sandman's  amendment  says  this:  "I  have 
an  amendment  to  the  motion  to  call  witnesses.  Among  the  list  of  the 
five  witnesses  at  the  top  of  the  page,  I  move  that  we  add  three  addi- 
tional witnesses  as  follows : 

"One,  Charles  Colson,  two,  John  Mitchell,  three,  H.  R.  Haldeman." 
And  then  he  goes  on  to  say  "on  line  11,  strike  the  period  and  add 
'and  no  witness  should  be  examined  by  the  committee  for  more  than 
Iday.'" 

I  would  simply  add  to  that  a  perfecting  amendment  that  would 
strike  those  three  names  from  the  bottom  of  the  page. 

The  Chairman.  The  amendment  is  in  order. 

41-018— 75— pt.  3 15 
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]\Ir.  Railsback.  I  move  the  adoption  of  the  amendment. 

The  Chairmax.  The  question  is  on  the  adoption  of  the  amendment 
offered  by  the  gentleman  from  Illinois  to  tlio  amendment  offered  by 
the  gentleman  from  New  Jersey.  All  those  in  favor,  please  say  aye. 

[Chorus  of  "'aj^es."] 

The  CiiAiRMAx.  All  those  opposed  ? 

[Chorus  of  "'noes.-'] 

The  Chairman.  The  ayes  have  it. 

^Ir.  HoGAx.  ]Mr.  Chairman  ? 

Mr.  Flowers.  Mr.  Chairman,  I  have  an  amendment  to  the  amend- 
ment. ^Ir.  Chairman,  I  have  an  amendment  to  the  amendment,  the 
pending  amendment.  AYe  are  back  to  ^Ir.  Sandman's  as  amended  now, 
are  we  not  ? 

The  Chairman.  Has  the  gentleman  an  amendment  at  the  desk? 

Mr.  Flowers.  I  have  got  it  at  mj'  desk,  ]\[r.  Chairman.  I  think  I 
would  call  this  a 

The  Chairman.  The  clerk  Avill  read  the  amendment. 

]SIr.  Flowers.  Could  I  supply  it  for  you.  ]Mr.  Cline.  or  would  you 
like  to  do  it? 

Mr.  Chairman,  it  is  very  simple  what  I  offer.  I  offer  to  strike  the 
language  "within  7  full  working  days  of  hearings"  and  supply  instead 
the  language  "with  a  view  toward."  I  offer  this  amendment  and  the 
simple  explanation  of  it  is  on  the  terminal  question  of  ]Mr.  Sandman's 
amendment,  it  might  be  impossible  to  finish  in  7  working  days  when 
you  have  eight  witnesses.  I  think  this  would  be  a  perfecting  amend- 
ment, and  the  least  you  could  have  is  8  workijig  days. 

]Mr.  Smith.  How  would  it  read  as  amended  f 

]Mr.  Flowers.  It  Avould  read  however  he  said  is  as  amended  by  what- 
ever I  said. 

The  Cliairman.  AYell,  let  me  inquire  of  the  gentleman  from  Ala- 
bama, does  the  gentleman  not  understaiid  that  the  7  working  days 
would  not  in  any  way  change  the  termination  date  which  is  July  12, 
but  that  it  is  contemplated  that  even  though  we  have  eight  witnesses, 
that  eight  witnesses  none  the  less  could  not  take  more  than  7  working 
days,  but  no  one  witness  can  take  more  than  1  working  day  ?  I  do  not 
see  the  inconsistency,  and  I  do  not  see  really  the  need.  One  is  not 
exclusive  of  the  other. 

'Mr.  Flowers.  I  think  if  I  may  argue  or  disagree  with  the  Chair, 
respectfully,  it  could  be  inconsistent  one  with  the  other.  Each  witness 
could  require  1  full  day.  I  do  not  think  that  is  anvwhere  near  Dossible. 
but  it  could. 

The  Chairman.  If  the  gentleman  would  yield  again,  the  gentleman 
has  to  be  referred  to  the  fact  that  this  does  not  necessarilv  mean  that 
any  potential  witness  is  required  to  be  a  witness  for  1  full  day.  He  may 
conclude  within  less  than  that  time,  and  another  witness  ma}^  come 
on.  and  so  we  would  conclude  within  7  days. 

Mr.  Flowers.  I  understand  that. 

The  Chairman.  But  with  the  gentleman's  amendment,  we  would 
o]ily  be  contemplating  the  possibility  of  concluding  on  the  12th. 

]\Ir.  Flowers.  That  is  correct,  Mr.  Chairman. 

The  Chairman.  "Well,  I  would 
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]Mr.  Flowers.  I  do  not  see,  Mr.  Chairman,  if  I  might  be  heard  fur- 
ther, that  1  day,  the  only  other  possibility  is  we  might  conclude  on 
Jul}^  13  instead  of  July  12,  with  the  eight  witnesses  and  I  do  not  see 
that  that  is  cause  for  alarm  on  the  part  of  anybody.  I  just  am  not  sure 
that  I  agree  with  ]Mr.  Sandman's  total  list  there,  either,  l>ut  I  think 
1  day  as  a  limitation  on  a  witness,  as  to  witnesses  is  fine,  but  I  do  think 
we  ought  to  recognize  that  each  witness  could  take  a  full  day.  I  do  not 
think  it  would,  but  it  could.  That  is  all. 

The  Chairman.  Well,  if  the  gentleman  would  yield  further,  the 
question  is  whether  or  not  we  are  going  to  enlarge  upon  this  list,  and 
if  it  is  contemplated  that  then  someone  would  offer  an  amendment  to 
add  others,  then  I  do  not  see  that  we  could  possibly,  unless  we 
eliminated  the  language  as  providing  for  one  full  day,  that  we  would 
not  get  into  another  bind. 

Mr.  Thorntox.  Mr.  Chairman  ? 

The  Chairman.  Well,  the  gentleman  has  still  his  amendment  that 
he  has  offered  and  he  has  talked  on  it. 

Mr.  Flowers.  I  insist  upon  my  amendment.  I  do  not  think  tliat  it  is 
a  major  proposition,  JNIr.  Chairman.  It  merely  recognizes  that  tliere 
could  possibly  be  one  or  two  other  witnesses  and  would  leave  the  door 
open  just  that  little  bit  where  those  witnesses  could  come  in,  if  the 
majority  of  this  committee  decided  to  do  it  later  on.  I  do  not  want  to 
tie  my  hands  to  July  12  at  this  time. 

The  Chairman.  The  gentleman  is  further  advised,  I  am  reminded, 
that  the  McClory  amendment  would  take  care  of  that  since  the 
]McClory  amendment  provides  that  unless  the  hearings  are  extended  by 
a  vote  of  the  committee. 

Mr.  Flowers.  It  is  rather  a  confusing  proposition  and  I  am  not 
trying  to  cause  a  stir  here.  I  do  not  see  why  there  should  be  a  stir  about 
it.  It  is  a  very  simple  matter  and  I  would  insist  upon  my  amendment, 
Mr.  Chairman. 

The  Chairman.  All  right.  The  question 

]Mr.  Flowers.  Mr.  Chairman? 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Alabama  to  the  amendment  offered  by  the  gentleman 
from  Xew  York  as  amended.  All  those  in  favor,  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Chairman.  The  Chair  is  in  doubt.  Will  all  those  in  favor  of  the 
amendment,  please  raise  their  hands. 

[Show  of  hands.] 

5lr.  Seiberling.  Mr.  Chairman,  I  ask  for  a  rollcall. 

:\[r.  Rangel.  Why? 

yir.  Seiberling.  Because  I  want  one. 

The  Chairman.  All  those  opposed,  please  raise  their  hands ;  15  for 
the  amendment  and  IT  opposed. 

Mr.  Froehlich.  Eollcall,  Mr.  Chairman. 

The  Chairman.  A  call  of  the  roll  is  demanded  and  the  clerk  will 
call  the  loll.  All  those  in  favor  of  the  amendment  please  say  aye ;  all 
those  opposed,  no. 

The  Clerk.  Mr.  Donohue  ? 
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Mr.  Smith.  Mr.  Chairman,  could  we  have  the  clerk  read  the  amend- 
ment again  at  this  point? 

The  Chairman.  This  is  an  amendment  to  the  amendment  offered 
by  the  gentleman  from  New  Jersey  as  amended  by  the  gentleman 
from  Illinois. 

Mr.  Sarbanes.  TVliat  does  the  amendment  do  ? 

The  Chairman.  Does  the  clerk  have  the  language  ? 

The  Clerk.  The  clerk  is  not  sure. 

As  I  have  it,  on  line  13,  after  "within" — Mr.  Flowers,  are  you 
striking  "within"? 

Mr.  Flowers.  I  am  striking  the  language  "within  7  full  working 
days  of  hearmgs,"  and  inserting  therein,  "with  a  view  toward." 

Mr.  Smith.  Mr.  Chairman? 

Would  the  gentleman  from  Alabama  yield  ? 

Mr.  Flowers.  Surely. 

Mr.  Smith.  "With  a  view  toward  concluding  on  July  12,  1974"  ?  Is 
that  it? 

Mr.  Flowers.  Yes. 

Mr.  SivoTH.  "Unless  extended  by  action  of  the  committee." 

Mr.  Wiggins.  There  is  some  confusion  down  here  as  to  whether  or 
not  the  impeachment  proceedings  are  subject  to  the  rule  in  Shelley''8 
case.  You  may  wish  to  comment  about  that. 

The  Chairman.  I  would  imagine  that  could  go  on  interminably. 

The  Clerk.  Shall  I  continue  with  the  calling  of  the  roll  ? 

The  Chairman.  The  clerk  will  call  the  roll. 

The  Clerk.  Mr.  Donohue. 

Mr.  DoNOHUE.  No. 

The  Clerk.  Mr.  Brooks. 

The  Chairman.  By  proxy  no. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  No. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  Aye. 

The  Clerk.  Mr.  Hmigate. 

INIr.  HUNGATE.  No. 

The  Clerk.  Mr.  Conyers. 

Mr.  CoNYERS.  No. 

The  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  No. 

The  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  Aye. 

The  Clerk.  Mr.  Mann. 

Mr.  JVIann.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberlmg. 

Mr.  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 
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The  Clerk.  Mr.  Drinan. 
Mr.  Drinan.  No. 
The  Clerk.  Mr.  Rangel. 
Mr.  Rangel.  Aye. 
The  Clerk.  Ms.  Jordan. 
Ms.  Jordan.  No. 
The  Clerk.  Mr.  Thornton. 
Mr.  Thornton.  No. 
The  Clerk.  Ms.  Holtzman. 
Ms,  Holtzman.  No. 
The  Clerk.  Mr.  Owens. 
Mr.  Owens.  No. 
The  Clerk.  IMr.  Mezvinsky. 
Mr.  Mezvinsky.  No. 
The  Clerk.  Mr.  Hutchinson. 
Mr.  Hutchinson.  No. 
The  Clerk.  Mr.  McClory. 
Mr.  McClort.  No. 
The  Clerk.  Mr.  Smith. 
Mr.  Smith.  Aye. 
The  Clerk.  ]Mr.  Sandman. 
INIr.  Sandman.  Aye. 
The  Clerk.  Mr.  Railsback. 
Mr.  Railsback.  Aye. 
The  Clerk.  Mr.  Wiggins. 
Mr.  Wiggins.  Aye. 
The  Clerk.  Mr.  Dennis. 
Mr.  Dennis.  Aye. 
The  Clerk.  Mr.  Fish. 
Mr.  Fish.  Aye. 
The  Clerk.  Mr.  Mayne. 
[No  response.] 
The  Clerk.  Mr.  Hogan. 
Mr.  HoGAN.  Aye. 
The  Clerk.  Mr.  Butler. 
Mr.  Butler.  Aye. 
The  Clerk.  Mr.  Cohen. 
Mr.  Cohen.  Aye. 
The  Clerk.  Mr.  T^tt. 
Mr.  LoTT.  Aye. 
The  Clerk.  Mr.  Froehlich. 
Mr.  Froehlich.  Aye. 
The  Clerk.  Mr.  Moorhead. 
Mr.  Moorhead.  Aye. 
The  Clerk.  Mr.  Maraziti. 
Mr.  Maraziti.  Aye. 
The  Clerk.  Mr.  Latta. 
Mr.  Latta.  Aye. 
The  Clerk.  Mr.  Rodino. 
The  Chairman.  No. 

The  Clerk.  Mr.  Chairman,  18  members  have  voted  aye;  19  have 
voted  no. 
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Tlie  CiiAiRMAX.  Tho  amendment  is  not  ag-reed  to. 
Mr.  HoGAx.  Mr.  Cliainiian  ? 
Tlie  Chairman.  Mr.  Hogan. 

Mr.  ITogax.  Mr,  Chairman,  I  have  an  amendment  at  the  desk  to  tlie 
amendment  offered  by  the  gentleman  from  New  Jersey,  Mr.  Sandman. 
The  CiiAiR^rAX.  The  clerk  \yill  read  the  amendment. 
The  Clerk  [reading]  : 

Amendment  offered  by  Mr.  Hogan. 

Following  line  9,  the  motion  to  call  witnesses,  add  the  following:  "additional 
witnesses : 

"Paul  O'Brien,  "William  O.  Bittman." 

Mr.  HoGAX'.  ]Mr.  Cliairman.  tliis  merely  gives  to  Mr.  St.  Clair  the 
witnesses  "which  he  requested.  "With  the  two  resolutions  offered  by  tlie 
gentleman  from  Arkansas  would  have  given  him,  the  two  added  by 
the  amendment  offered  l)y  the  gentleman  from  New  Jersey,  this  amend- 
ment adds  the  additional  two  he  requested.  I  just  think  in  fairness,  he 
ought  to  be  accorded  an  opportunity  to  call  those  witnesses  that  he 
thinks  are  impoitant  for  him  to  present  his  case  for  the  President. 

I  yield  back  the  balance  of  my  time. 

Tlie  CiiATRMAx.  The  question  is  on  the  amendinent  offered  by  the 
gentleman  from  INIaryland  to  the  amendment  offered  by  the  gentleman 
from  XcAv  Jersey  as  amended  l3y  the  gentleman  from  Illinois.  All  those 
in  favor  of  the  adoption  of  the  amendment,  please  signify  bj^  saying 
aye. 

[Chorus  of  "ayes."] 

The  CiiATRrNrAx-^.  Those  opposed  ? 

[Chorus  of  "noes."] 

The  CiiAiRMAX'^.  The  noes  appear  to  have  it, 

]\rr.  Froeiilicii.  Record  vote  requested,  Mr.  Chairman. 

The  Chairman.  The  clerk  will  call  the  roll.  All  those  in  favor,  please 
say  aye :  those  opposed,  no. 

The  Cierk.  ]Mr.  Donoliue. 

Mr,  DoxoHrE,  No. 

The  Ci.erk.  Mr.  Brooks. 

The  CHAiR:\rAx.  By  proxy,  no. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastexmeier.  No. 

The  Clerk.  ^Ir.  Edwards. 

Mr.  Edwards.  Present. 

The  Clerk.  Mr.  Hungate. 

JVIr.  Ht'xgate.  No. 

The  Clerk.  >Mr.  Conyers. 

Mr.  CoxYERs.  No. 

The  Clerk.  ]Mr.  Eilberg. 

INfr.  Etlberg.  No. 

The  Clerk.  Mr.  Waldie. 

FNo  response.] 

The  Clerk,  My.  Flowers. 

Mr.  Flowers.  Ave, 

The  Clerk.  ISfr.  Mann. 

]\Tr.  IVfAXx.  Ave. 

The  Clerk.  Mr.  Sar])anes. 
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Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberlixg.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielsox.  No. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drixax.  No. 

The  Clerk.  Mr.  Rangel. 

Mr.  Raxgel.  No. 

The  Clerk,  Ms.  Jordan. 

Ms.  Jordax.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  TnoRXTOX.  No. 

The  Clerk.  Ms,  Holtzman. 

Ms.  HOLTZMAX,  No. 

The  Clerk,  Mr,  Owens. 

Mr,  OwExs,  Aye, 

Tlie  Clerk,  Mr,  Mezvinsky. 

Mr,  MEZ\^xsKr.  No, 

The  Clerk,  Mr.  Hutchinson. 

Mr.  PIuTCHixsox.  Aye. 

The  Clerk.  Mr.  McClory. 

Mr.  ]\IcClory,  Aye, 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

]Mr.  Saxdmax.  Aye, 

The  Clerk,  Mr,  Railsback, 

Mv.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

]Mr.  "WiGGixs,  Aye, 

The  Clerk,  Mr.  Dennis. 

Mr.  Dexxis.  Aye. 

Tlie  Clerk.  Mr.  Fish. 

INIr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  HuTCHixsox.  By  proxy,  aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  HoGAX".  Aye. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  CoHEx.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  Lott.  Ave. 

The  Clerk.  Mr.  Froehlich. 

^Tr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Ave. 

The  Clerk.  Mr.  Maraziti. 

IVIr.  Maraziti.  Aye, 

The  Clerk.  Mr.  Latta. 
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Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Eodino. 

The  CiiAiRMAX.  No. 

The  Clerk.  Mr.  Wa]  die. 

Mr.  Waldie.  No. 

The  Clerk.  Mr.  Waldie  votes  "No." 

Mr.  Edwards.  I  vote  aye. 

The  Clerk.  Mr.  Chairman. 

The  Chairman.  The  clerk. 

The  Clerk.  Twenty-one  members  have  voted  aye ;  17  have  voted  no. 

The  Chairman.  The  amendment  is  agreed  to. 

Mr.  Railsback.  Parliamentary  inquiry,  Mr.  Chairman. 

The  Chairman.  Mr.  Railsback. 

Mr.  Eailsback.  This  amendment  havins;  passed,  I  wonder  if  we 
would  not  be  well  advised  to  strike — I  think  we  have  to  strike  every- 
thing following — evei'ything  including  "resolved  further"  to  the 
bottom  of  the  page. 

Mr.  Setberling.  Only  the  amendment  to  the  amendment  f)assed. 

The  Chairman.  The  Chair  will  recess  for  a  half  hour. 

[Brief  recess.] 

The  Chairman.  The  committee  will  come  to  order.  At  the  time 
that  the  chairman  recessed  the  committee,  we  had  been  at  the  point 
where  the  gentleman  from  New  Jersey  had  offered  an  amendment 
which  was  amended  by  the  gentleman  from  Maryland  as  amended  by 
the  gentleman  from  Illinois. 

Mr.  Eailsback.  I  think  that  was  the  amendment.  The  question  is  on 
the  amendment  offered  by  the  gentleman  from  New  Jersey  as  amended. 

Mr.  Cohen.  Mr.  Chairman,  what  is  the  gentleman  inquiring  about  ? 

Mr.  Owens.  I  ha-\'e  an  amendment  at  the  desk. 

The  Chairman.  The  question  is  already  being  put  to  the  committee. 

lyir.  Owens.  IMr.  Chairman,  I  respectfully  request  the  right  to  of- 
fer my  amendment. 

The  Chairman.  The  chairman  is  not  going  to  recognize  the  gentle- 
man. The  gentleman's  motion  has  come  too  late.  I  know  the  gentle- 
man has  been  trying,  as  he  states,  to  press  the  chairman  to  get  this 
amendment,  but  I  think  the  time  has  come  to  vote  on  the  amend- 
ment as  amended. 

Mr.  Owens.  I  respectfully  request  the  right  to  offer  it.  I  submit 
it  is  in  order. 

The  Chairman.  The  gentleman  from  Utah. 

Mr.  O^^^NS.  I  thank  the  chairman. 

This  is  an  amendment.  Mr.  Chairman,  to  the  amendment  offered 
by  Mr.  Sandman,  which  strikes  from  his  list  of  five  names  the  name 
of  Charles  Colson,  and  which  would  return  Mr.  Colson's  name  to  the 
list  of  those  who  may  be  called  subject  to  their  having  been  interviewed 
previously  by  counsel,  and  at  the  determination  of  the  chairman  and 
ranking  minority  member. 

I  do  think  that  there  is  a  differentiation  between  the  name  of  Charles 
Colson  and  the  other  four  names  put  forward  as  presently  shown  on 
the  amendment  of  Mr.  Sandman.  The  testimony,  as  I  imderstand  it, 
of  these  witnesses  which  Mr.  St.  Clair  requests  will  be  limited  in  scope 
to  the  offer  of  proof  which  Mr.  St.  Clair  makes.  We  do  not  know 
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what  Mr.  Colson  will  testify  to  and  he  ought  to  be  examined  first  by 
counsel  and  interviewed  and  that  information  offered  to  the  com- 
mittee or  to  the  chairman  or  ranking  minority  member  before  they 
decide  to  call  him.  I  dislike  a  party  line  vote.  I  agree  we  ought  to  lean 
over  backward  where  possible  to  give  Mr.  St.  Clair  a  right  or  the 
opportunity  to  present  witnesses,  and  the  other  four  witnesses  limited 
to  the  scope  of  the  offer  of  proof  I  think  are  relevant  and  can  be  done 
in  an  expeditious  manner  and  will  not  put  us  back  from  our  pro- 
jected termination  date. 

Ms.  Jordan,  Question,  Mr.  Chairman. 

Mr.  Flowers.  Mr.  Chairman  ? 

The  Chairman.  The  gentleman  from  Alabama. 

Mr.  Flowers.  Mr.  Chairman,  I  must  disagree  wdth  my  friend  from 
Utah.  I  think  it  is  absurd  for  us  to  decide  right  here  and  now — and  that 
is  what  we  are  doing,  make  no  mistake  about  it — that  we  are  not  going 
to  call  Charles  Colson  to  be  a  witness  before  this  committee.  He 
potentially  could  shed  more  light  on  our  problem  than  any  other  wit- 
ness that  we  have  heard  from.  I  just  do  not  think  that  we  ought  to  push 
him  off  to  a  possible  trial  in  the  Senate,  take  a  chance  at  that  point 
on  when  in  a  questionable  case  it  might  be  made  a  heck  of  a  lot  better 
by  virtue  of  his  testimony  here.  I  think  precisely  because  we  do  not 
know  what  he  will  testify  to  is  the  major  reason  that  we  need  to  get  him 
before  this  committee  under  oath  and  ask  him  the  personal  questions. 

Mr.  Fish.  Mr.  Chairman,  may  I  be  heard  on  the  amendment  ? 

The  Chairman.  Mr.  Fish. 

Mr.  Fish.  If  I  understood  the  statement  in  behalf  of  the  motion,  the 
gentleman  indicated  to  me  that  this  was  one  of  ]\Ir.  St.  Clair's 
choices  as  a  witness.  I  did  not  think  that  was  true. 

Mr.  O^VENS.  Mr.  Colson  is  not.  The  other  four  are,  as  I  understand  it. 

Mr.  Fish.  Mr.  Colson  is  not.  There  is  also  some  question  as  to 
whether  he  had  been  interviewed.  Could  I  ask  Mr.  Doar  how  many 
days  Mr.  Colson  has  been  interviewed,  if  at  all,  by  the  staff. 

Mr.  DoAR.  We  have  interviewed  Mr.  Colson  for  2  days. 

Mr.  Fish.  For  2  days  ? 

Mr.  DoAR.  Yes. 

Mr.  Fish.  Thank  you  very  much. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Utah.  All  those  in  favor  of  the  amendment,  please 
say  aye. 

[Chorus  ot  "ayes."] 

The  Chairman.  All  those  opposed,  no. 

[Chorus  of  "noes."] 

The  Chairman.  The  noes  appear  to  have  it.  The  noes  have  it.  The 
amendment  is  not  agreed  to. 

Mr.  Froehlich.  Parliamentary  inquiry,  Mr.  Chairman. 

The  Chairman.  The  gentleman  will  state  it. 

Mr.  Froehlich.  ^Mien  the  meeting  went  back  to  order,  you  stated 
there  was  an  amendment  pending  by  the  gentleman  from  Illinois. 
Is  that  incorrect  ? 

The  Chairman.  No,  that  amendment  was  agreed  to. 

Mr.  Froehlich.  One  further  inquiry.  If  an  amendment  is  not 
offered  to  the  Sandman  amendment,  can  an  amendment  be  offered 
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to  tlie  resolution  of  the  gentleman  from  Arkcansas  adding  an  additional 
person  on  line  9? 

The  CiiAiiaiAX.  Sucli  an  amendment  ran  lie  offered. 

Mr.  Frokhlicii.  To  either  place?  Eitlier  to  the  Sandman  amend- 
ment or  directly  to  the  resolution  after  the  Sandman  amendment  is 
disposed  of  ? 

The  CiiAiRMAX.  After  the  Sandman  amendment  is  disposed  of,  it 
Tvould  be  in  order  to  add  the  name  to  the  original  motion. 

The  question  now  occurs  on  the  amendment  of  the  gentleman  from 
Xe"vr  Jersey  as  amended  by  the  gentleman  from  ^Maryland  as  amended 
by  the  gentleman  from  Illinois.  ]Mr.  Eailsback.  All  those  in  favor  of 
the  amendment  as  amended,  please  signif\-  In^  saying  aye. 

[Chorus  of  "ayes.'"] 

The  Cjiairman.  All  those  opposed. 

[Chorus  of  "noes.'-] 

The  Ciiatrmax.  The  Chair  is  in  doubt. 

Mr.  Froehlicii.  Rollcall.  ]Mr.  Chairman. 

The  Ciiairmax.  Call  of  the  roll  is  demanded.  The  clerk  will  call  the 
roll.  All  those  in  favor  of  the  amendment,  please  signify  by  saying  a^'e ; 
all  those  opposed,  signify  by  saying  no. 

The  Clerk.  ]Mr.  Donohue. 

]Mr.  Doxonrr..  Xo. 

The  Clerk.  ]\Ir.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

^Ir.  Kastexmeier.  No. 

The  Clerk.  Mr.  Edwards. 

]Mr.  Edwards.  No. 

The  Clerk.  Mr.  Hungate. 

]Mr.  HuxGATE.  No. 

The  Clerk.  Mr.  Conyers. 

^Ir.  COXYERS.  No. 

The  Clerk.  JNIr.  Eilberg. 

^Ir.  Eilberg.  No. 

The  Clerk.  IMr.  Waldie. 

^Ir.  Waldie,  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  Aye. 

The  Clerk.  Mr.  Mann. 

^Ir.  Maxx.  No. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbaxf:s.  No. 

The  Clerk.  Mv.  Seiberling. 

]\rr.  Seiberlixg.  No. 

The  Clerk.  Mr.  Danielson. 

JVIr.  Daxielsox.  No. 

The  Clerk.  Mr.  Drinan. 

^Ir.  Drixax.  No. 

The  Clerk.  ;Mr.  Rangel. 

Mr.  Raxgel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordax.  No. 
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The  Clerk.  Mr.  Thornton. 

^Ir.  TiiORNTOX.  No. 

The  Clerk.  Ms.  Holtzman. 

]Ms.  Holtzman.  No. 

The  Clerk.  Mr.  Owens. 

;Mr.  Owexs.  Aye. 

The  Clerk.  Mr.  jNIezvinsky. 

Mr.  Mezvixsky.  No. 

The  Clerk.  Mr.  Hutchinson. 

]Mr.  ]McClory.  Aj^e  by  proxy. 

The  Clerk.  Mr.  McClory. 

Mr.  McClory.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  ]Mr.  Sandman. 

]Mr.  Saxdmax.  Aye. 

The  Clerk.  Mr.  Railsback. 

^Ir.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  WiGGi^r s.  Aye. 

The  Clerk.  ]Mr.  Dennis. 

Mr.  Dexxis.  Aye. 

Tlie  Clerk.  Mr.  Fish. 

]\Ir.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

]\rr.  ^IcClory.  Aye  by  proxy. 

The  Clerk.  Mr.  Hogan. 

^Nlr.  ]McClory.  Ave  bv  proxj-. 

The  Clerk.  Mr.  i3ntier. 

]\rr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

]Mr.  Cohex.  Aye. 

Tlie  Clerk.  Mr.  Lott. 

]\rr.  LoTT.  Aye. 

The  Clerk.  Mr.  Froehlich. 

]Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

]\rr.  ]Moorhead.  Aye. 

Tlie  Clerk.  Mr.  Maraziti. 

]Mr.  Maraziti.  Ave. 

The  Clerk.  Mr.  Latta. 

]\rr.  Latta.  Aye 

The  Clerk.  Mr.  Kodino. 

TJie  ClIAIRMAX'.  No. 

The  Clerk.  jNIr.  Chairman? 
The  Chairmax.  The  clerk  will  report  the  vote. 

The  Clerk.  Nineteen  members  have  voted  aye;  19  members  have 
voted  no. 

Tlie  Chair:max'.  The  amendment  is  not  agreed  to. 

^Fr.  Froehlich.  I  have  an  amendmeiit,  Mr.  Chairman. 

The  Chairman.  Mr.  Froehlich. 

Mr.  Froehlich.  Mr.  Chairman,  I  have  an  amendment  at  the  desk. 
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The  Chairman.  The  clerk  will  report  the  amendment. 
The  Clerk  [reading]  : 

Amendment  offered  by  Mr.  Froehlich. 

"Following  line  9,  add  the  following  additional  witness:  John  Ehrlichman." 

Mr.  Froehlich.  Mr.  Chairman,  I  think  it  is  obvious  that  John 
Ehrlichman  is  one  of  the  important  individuals  in  this  whole  inves- 
tigation and  there  are  some  areas,  particularly  in  my  mind,  dealing 
with  the  milk  fund  contributions  that  I  think  need  investigation.  I 
would  hope  that  the  committee  would  see  fit  to  add  him  to  this  list. 
I  move  the  adoption  of  the  amendment. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Wisconsin.  All  those  in  favor  of  adoption  of  the 
amendment,  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

Mr.  Froehlich.  Rollcall,  Mr.  Chairman. 

The  Chairman.  A  call  of  the  roll  is  demanded.  The  clerk  will  call 
the  roll.  All  those  in  favor,  please  say  aye ;  opposed,  no. 

The  Clerk.  Mr.  Donohue. 

Mr.  Donohue.  No. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  No. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  No. 

The  Clerk.  Mr.  Hungate. 

Mr.  Hungate.  No. 

The  Clerk.  Mr.  Conyers. 

Mr.  Conyers.  No. 

The  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  No. 

The  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  No. 

The  Clerk.  Mr.  Mann. 

Mr.  Mann.  Present. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

Mr,  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Clerk.  Mr.  Rangel. 

Mr.  Eangel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  No. 

The  Clerk.  Ms.  Holtzman. 
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Ms.  HOLTZMAN.  No. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  No. 

The  Clerk.  Mr.  Mezvinsky. 

Mr.  ISIezvinskt.  No. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  McClory,  No  by  proxy. 

The  Clerk.  Mr.  McClory. 

Mr.  McClory.  No. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith,  No. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  No. 

The  Clerk.  Mr.  Kailsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  WiGOiNS.  Aye. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  Aye. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  IMayne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  McClory.  Mr.  Hogan  aye  by  proxy. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  LoTT.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  Aye. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  No. 

Mr.  Mann.  Mr.  Clerk,  I  vote  aye. 

The  Chairman.  The  clerk  will  report  the  rollcall. 

The  Clerk.  Mr.  Chairman,  there  were  14  members  voting  aye ;  24 
voting  no. 

The  Chairman.  The  amendment  is  not  agreed  to. 

Mr.  Fish.  Mr.  Chairman,  I  have  an  amendment  at  the  desk. 

The  Chairman.  The  clerk  will  report  the  amendment. 

Ms.  Holtzman.  Mr.  Chairman,  a  point  of  order  ? 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Mr.  Chairman,  I  would  like  to  make  a  point  of 
order.  I  believe  that  this  amendment  has  been  previously  decided  upon 
by  the  committee. 
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Mr.  FisiT.  Mr.  Chairman,  could  we  liave  the  amendment  read? 

jNIs.  Holtzman.  I  want  to  reserve  my  rights  considering  all  of  the 
rulings  we  have  been  having. 

The  Chairman,  The  gentlelady's  right  will  be  reserved.  The  clerk 
will  report  the  amendment. 

The  Clerk  [reading]  : 

Amendment  offered  by  Mr.  Fish. 

Following  line  9.  add  the  following  additional  witnesses :  Charles  Colson, 
John  ^litchell.  H.  R.  Haldeman,  and  on  lines  19,  20,  and  21,  strike  the  names, 
Charles  Colson,  John  Mitchell,  and  H.  R.  Haldeman. 

Ms.  Holtzman.  Mv.  Chairman  ? 

Tlie  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  I  believe  that  the  substance  of  this  has  already  been 
voted  upon. 

Mr.  Fish.  Could  I  be  heard  on  the  point  of  order  ? 

]Mr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  I  recognize  the  author  of  tlie  amendment. 

Mr.  Fish.  Mr.  Chairman.  I  think  this  is  substantially  different  from 
the  original  amendment  of  the  gentleman  from  New  Jersey,  who  liad 
additional  language,  which  read  "and  on  line  11,  strike  the  period  and 
add,  'and  no  witness  shall  be  examined  by  the  committee  for  more 
than  1  day.'  " 

It  also  does  not  embrace  the  additional  witnesses  in  the  gentleman 
from  Maryland's  amendment,  which  was  included  in  the  amendment 
to  the  gentleman  from  New  Jersey's  amendment  when  we  voted  on  the 
amendment  of  the  gentleman  from  New  Jersey.  Therefore,  there  has 
been  no  separate  vote  on  this  question  of  the  first  three — Mr.  Colson, 
Mr.  Mitchell,  and  Mr.  Haldeman^being  moved  from,  up  to  the  first 
category,  the  must  category.  I  see  a  substantial  difference  between  this 
and  Mr.  Sandman's  amendment. 

Ms.  Holtzman.  Mr.  Chairman,  if  I  may  be  heard  further. 

The  Chairman.  Ms.  Holtzman. 

j\fs.  Holtzman.  As  I  imderstood  it,  the  only  difference  to  do  witli 
that  time  period  of  providing  a  1-day  per  witness  limit,  which  I  under- 
stand jNIr.  Sandman  agreed  to. 

Mr.  Fish.  Mr.  Chairman,  the  point  is  tliere  was  no  separate  vote 
on  that  issue. 

The  Chairman.  The  Cliair  is  prepared  to  rule  that  although  the 
difference  is  not  substantial,  there  is  a  difference,  since  the  gentle- 
man does  not  provide  for  the  time  limitation  within  his  amendment. 
Therefore,  his  amendment  is  in  order.  The  point  of  order  is  not 
sustained, 

Mr.  Thornton.  Mr.  Chairman,  may  I  speak  just  a  moment? 

Tlie  Chairman.  Tlie  question  is  on  the  amendment  offered  by  the 
gentleman  from  New  York.  All  those  in  favor  of  the  amendment, 
l^leaso  say  aye. 

[Chorus  of  "ayes."] 

Tlie  Chatr^man.  All  those  opposed. 

[Chorus  of  "noes".] 

The  Chairman.  The  Chair  is  in  doul)t. 

Mr.  Fish.  Could  we  have  a  record  vote,  Mr.  Chairman? 

Tlie  CiiAiRiMAN.  The  clerk  will  call  the  roll,  since  a  record  vote  is 
demanded.  All  those  in  favor  of  the  amendment,  please  say  aye;  all 
those  opposed,  please  say  no.  The  clerk  will  call  the  roll. 
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The  Clerk.  Mr.  Donohiie. 

Mr.  DoNOHUE.  No. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  No. 

The  Clerk.  Mr.  Edwards. 

iNIr.  Edwards.  No. 

The  Clerk.  Mr.  Hung-ate. 

Mr.  Hungate.  No. 

Tlie  Clerk.  Mr.  Conyers. 

Mr.  CONTERS.  No. 

The  Clerk.  Mr.  Eilberg? 

Mr.  Eilberg.  No. 

The  Clerk.  Mr.  Waldie. 

Mv.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

]Mr.  Flowers.  Aye. 

The  Clerk.  Mr.  Mann. 

Mr.  Mann.  No. 

The  Clerk.  Mr.  Sarbanes. 

jNIr.  Sarbanes.  No, 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Celrk.  Mr.  Drinan. 

INIr.  Drinan.  No. 

The  Clerk.  Mr.  RangeL 

Mr.  Rangel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  No. 

The  Clerk.  Ms.  Holtzman. 

ISIs.  HOLTZ^L^N.  No. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  Aye. 

The  Clerk.  Mr.  Mezvinsky. 

]\[r.  Mezvinsky.  No. 

The  Clerk.  Mr.  Hutchinson. 

INIr.  McClory.  Aye  by  proxy. 

The  Clerk.  Mr.  McClory. 

INIr.  McClory.  Aye. 

The  Clerk.  Mr.  Smith. 

INIr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

INIr.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  Aye. 

The  Clerk.  Mr.  Dennis. 
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Mr.  Dennis.  Aye. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  JNIr.  MajTie. 

Mr.  Mayne.  Aye. 

The  Clerk.  Mr.  Hogan. 

j\Ir.  McClory.  Ave  by  proxy. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

JNIr.  Lott.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  Aye. 

The  Clerk.  Mr.  Latta. 

!Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  No. 

The  Clerk.  Mr.  Chairman,  19  members  have  voted  aye ;  19  members 
have  voted  no. 

The  Chairman.  The  amendment  is  not  agreed  to. 

Mr.  Latta.  Mr.  Chairman,  parliamentary  inquiry. 

The  Chairman.  The  gentleman  will  state  it. 

Mr.  Latta.  Mr.  Chairman,  I  would  like  to  know  whether  it  would 
be  in  order  to  move  that  we  terminate  this  exercise  in  futility  and  that 
you  just  go  ahead  with  what  you  have  decided  on  in  caucus  ? 

Mr.  Rangel.  I  support  that,  Mr.  Chairman. 

The  Chairman,  The  Chair  has  agreed  to  recognize  the  gentleman 
from  Indiana.  There  are  several  other  members  who  have  amend- 
ments. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Demiis. 

Mr.  Dennis.  I  do  have  an  amendment  at  the  desk  which  is  in  the 
nature  of  a  substitute  to  the  motion  to  call  witnesses  which  the  clerk 
could  read. 

The  Chairman.  Tlie  clerk  will  report  tlie  amendment. 

The  Clerk  [reading]  : 

Amendment  offered  by  Mr.  Dennis  in  the  nature  of  a  substitute  motion  to  call 
witnesses : 

Resolved  that  the  committee  call  before  it  the  following  witnesses :  Alexander 
Butterfield,  Herbert  Kalmbach,  Henry  Petersen,  John  Dean,  Fred  LaRue, 
Charles  Colson,  John  Mitchell,  H.  R.  Haldeman,  Paul  O'Brien,  William  O.  Bitt- 
man,  Manyon  M.  Millican,  Sherman  E.  Unger,  E.  Howard  Hunt. 

The  examination  of  such  witnesses  before  the  committee  shall  commence  on 
July  2,  1974,  and  shall  continue  from  day  to  day  thereafter,  as  determined  by 
the  committee,  until  completed. 

Mr.  Dennis.  Mr.  Chairman  ? 
The  Chairman.  Mr.  Dennis. 
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Mr.  Dennis.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  my  colleagues  on  the  committee,  this  motion 
in  the  nature  of  a  substitute  poses  some  questions  which  are  before 
us  in  one  motion  and  I  suggest  to  you  that  it  is  perhaps  an  important 
a  motion  as  we  are  likely  to  have  here,  because  in  my  judgment,  it 
poses  the  question  of  whether  or  not  this  committee  is  sincere  in  its 
desire  to  conduct  a  fair  and  thorough  investigation  of  tliis  very  im- 
portant matter  now  before  us. 

Now,  the  motion  essentially  does  three  things  if  I  may  have  the 
attention  of  the  committee  for  a  moment.  It  moves  up,  it  seems  all 
the  witnesses  in  the  motion,  but  it  moves  up  the  five  who  were  down 
below  as  maybe  witnesses  to  certain  witnesses.  That  is  the  first  thing 
it  does. 

The  second  thing  it  does  is  add  three  additional  witnesses  which  are 
not  on  the  President's  list  or  on  the  committee's  list  but  are  on  my 
list.  The  third  thing — it  ought  to  be  on  your  list,  may  I  add — the  third 
thing  it  does  is  that  it  Ivnocks  out  this  time  limitation  and  says  we 
start  on  July  2  and  we  run  till  we  get  through. 

Now,  I  am  not  going  to  try  to  justify  the  first  five  witnesses,  be- 
cause everybody  is  agreed  that  we  ought  to  call  them.  So  I  will  just 
skip  that. 

On  the  second  five  witnesses,  in  the  manner  of  Mr.  Thornton,  I 
would  like  to  make  a  few  observations. 

Mr.  Colson,  as  Mr.  Flowers  has  well  said — I  do  not  think  I  need 
to  dwell  on  it — I  just  do  not  see  how  we  can  conduct  this  investigation 
without  calling  Colson.  It  is  true,  nobody  knows  what  he  is  going  to 
say  for  sure.  Mr.  St.  Clair  does  not  want  to  call  him  his  witness,  Mr. 
Doar  does  not  want  to  call  him  his  witness.  But  I  kind  of  think  this 
committee  would  like  to  know  what  he  is  going  to  say.  At  least  I 
would. 

Let  me  point  out  to  you  that  he  is  in  a  position — somebody  may 
think  I  am  a  little  partisan  for  the  President  here.  I  am  trying  to  get 
an  investigation.  This  man  is  in  a  position  if  he  wants  to,  taking  his 
plea  of  gTiilty  the  other  day,  to  give  evidence  which  might  suggest  that 
the  President  was  an  accessory  to  an  offense,  something  we  have  never 
explored.  In  the  papers,  he  has  theories  in  the  papers.  How  can  we  pos- 
sibly not  call  this  fellow  and  see  what  he  has  to  say? 

Mitchell — Mitchell  got  the  call  from  Dean  on  the  20th  of  March. 
He  got  the  call  from  LaRue  about  the  alleged  payment  on  the  21st 
of  March.  He  is  supposed  to  have  been  there  the  next  day  when  they 
talked  about  whether  Hunt  had  been  taken  care  of  or  not. 

Haldeman — he  is  present  on  the  21st  of  March  at  the  meeting.  He 
heard  the  conversation.  He  called  Mitchell  and  asked  him  to  come  down 
from  New  York  the  next  day. 

O'Brien— O'Brien  is  the  man  who  gets  the  first  approach  from  Mr. 
Hunt,  according  to  the  evidence  now  before  this  committee.  O'Brien 
is  the  man  who  transmits  the  message  to  Dean  from  Mr.  Hunt. 

Millican — he  is  the  guy  who  carries  the  envelope  with  the  alleged 
payment  in  it. 

linger  is  the  only  man  who  fixes  the  date  as  March  21,  which  you 
have  to  admit  is  important  in  this  picture,  whether  this  payment  was 
made  on  the  same  day  as  the  conversation  or  not. 
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And  Hunt  is  the  alleged  blackmailer. 

Now,  I  have  said  right  along,  and  1  think  it  is  so  obvious,  and  I  think 
it  Avoiild  be  true  for  anybody  who  really  wants  to  make  a  thorough 
examination  of  this  thing,  that  this  whole  transaction  on  the  iiilst  of 
March  is  the  crux  of  this  case.  AVas  it  blackmail  oi-  was  not  it  i  Was  it 
a pajotf  or  was  not  it  i  Here  is  the  fellow  who  made  the  demand.  Here 
is  the  fellow  who  got,  allegedly,  the  money  or  something.  Do  you  not 
think  a  reasonable  investigation  woidd  want  to  know  what  he  has  to 
say  ? 

And  Bittman,  of  course,  he  is  the  felloAV  w'ho  represented  him  and 
whose  mailbox  is  supposed  to  be  used  and  so  on. 

Now,  I  do  not  want  to  belabor  this  thing.  All  I  am  saying — a  num- 
ber of  these  are  very  short  witnesses  because  they  only  bear  on  a  few 
points— some  of  them.  But  they  are  very  important  witnesses.  All 
these  witnesses  are  important  and  I  just  cannot  see — I  cannot  see  in 
the  first  place  how  this  motion  hurts  anybody  or  anything.  You  get 
at  the  worse  some  evidence  you  do  not  need.  I  cannot  buy  the  idea  at 
all  that  l)ecause  some  of  these  people  have  testified  under  oath  before 
other  bodies,  wdiere  we  had  nothing  to  do  with  it,  could  not  examine 
them  or  control  them  or  anything,  that  that  has  anything  to  do  with  it ; 
all  the  evidence  we  have  had  has  been  before  other  bodies.  I  sa}'  to  you 
that  neither  Mr.  Jenner  or  ]Mr.  Doar  or  any  member  of  this  committee, 
if  he  were  practicing  law  and  were  charged  with  conducting  this  case, 
would  think  of  going  forward  without  calling  at  least  these  witnesses. 

Now-,  of  course  I  expect  them  to  be  interviewed  before  you  bring 
them  in  here.  But  we  are  not  partisan,  Ave  are  not  one-sided. 

The  Chairman-.  I  advise  the  gentleman  that  his  time  has  expired  ? 

Mr.  Dennis.  I  thank  the  chairman.  All  I  say  in  conclusion  is  if  you 
want  an  honest,  fair,  thorough  investigation  of  this  proposition  that 
Ave  are  here  for,  you  ought  to  support  this  substitute  and  be  done  Avith 
it.  I  submit  it  to  you  on  that  basis. 

Mr.  Latta.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Latta. 

Mr.  Latta.  I  move  the  previous  question. 

The  Chairman.  The  question  is  on  the  amendment  by  the  gentleman 
from  Indiana. 

Mr.  Dennis.  May  I  ask  for  a  rollcall. 

The  Chairman.  The  gentleman  demands  a  rollcall.  All  those  in  favor 
of  the  amendment,  please  say  aye ;  those  opposed,  please  say  no.  The 
clerk  will  call  the  roll. 

The  Clerk.  Mr.  Donohue. 

Mr.  DoNOHXTE.  No. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  No. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  No. 

The  Clerk.  Mr.  Hungatc. 

Mr.  Hunoate.  No. 

The  Clerk.  Mr.  Conycrs. 

Mr.  Conyers.  No. 

The  Clerk.  Mr.  Eill>erg. 
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Mr.  ElLBERG.  No. 

The  Cleric.  Mr.  AValdie. 

Mr.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  Ave. 

The  Clerk.  Mr.  Mami. 

Mr.  Manx.  No. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Clerk.  Mr.  Drinan. 

]Mr.  Drinan.  No. 

The  Clerk.  Mr.  Rangel. 

Mr.  Rangel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  No. 

The  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  No. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  No. 

The  Clerk.  INIr.  ]Mezvinsky. 

Mr.  Mezvinsky.  No. 

The  Clerk.  Mr.  Hutchinson. 

]Mr.  McClory.  No  by  proxy. 

The  Clerk.  Mr.  INIcClory. 

Mr.  McClory.  No. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  No. 

The  Clerk.  Mr.  Wiggins. 

]Mr.  Wiggins.  Aye. 

The  Clerk.  Mr.  Deimis. 

]Mr.  Dennis.  Aye. 

The  Clerk.  Mr.  Fisli. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  I^Iayne. 

Mr.  Mayne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  McClory.  Aye  by  proxy. 

The  Clerk.  Mr.  Butfer. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Ave. 

The  Clerk.  Mr.  Lott. 
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ISIr.  LoTT.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

Tlie  Clerk.  Mr.  :M6orliead  ? 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

]\Ir.  ]Maraziti.  Aye. 

The  Clerk.  Mr.  Latta. 

My.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  No. 

The  Clerk.  Mr.  Chairman,  15  members  have  voted  aye,  23  members 
have  voted  no. 

The  Chairman.  The  substitute  is  not  agreed  to. 

j\Ir.  LoTT.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Lott. 

Mr.  LoTT.  Mr.  Chairman,  I  have  a  motion  at  the  desk  but  I  am  not 
going  to  offer  it. 

The  Chairman.  You  have  an  amendment? 

Mr.  Lott.  It  is  obvious  to  me  that  the  vote  is  going  to  be  a  straight 
party  line  vote,  but  I  would  like  to  state  at  this  point  if  I  may  take 
this  minute  to  do  this :  I  am  very  disappointed  that  this  has  developed 
into  a  partisan-type  vote.  I  support  the  vehicle  Mr.  Thornton  has 
offered  and  I  commend  him  for  the  way  he  has  handled  it.  I  think  we 
are  nitpicking  over  getting  these  witnesses  and  I  am  just  very  dis- 
tressed that  we  have  evolved,  dropped  off  into  this  type  of  situation 
where  we  are  not  going  to  call  these  witnesses,  the  very  minimum  of 
10  witnesses.  I  am  just  very  disappointed  and  I  yield  back  my  time. 

Mr.  McClory.  Will  the  gentleman  yield  to  me  ? 

Mr.  Lott.  I  yield  to  the  gentleman. 

Mr.  McClory.  I  thank  the  gentleman,  because  I  am  also  disappointed 
and  I  am  also  disappointed  that  this  has  taken  on  a  substantially  parti- 
san character.  I  think  that  is  something  we  should  have  avoided  and 
I  think  it  is  unfortunate  that  it  did. 

Let  me  just  say  this,  though.  I  think  there  is  this  consolation.  The 
name,  Mr.  Colson,  which  is  in  your  amendment,  plus  the  names,  Mr. 
Haldeman  and  Mr.  Mitchell,  are  in  the  resolution  which  is  offered  by 
the  gentleman  from  Arkansas  and  I  am  hopeful  that  counsel,  together 
with  the  chairman,  will  see  fit  to  call  these  witnesses  and  include  them 
among  the  witnesses  examined  by  this  committee.  If  that  is  done,  our 
objective  will  have  been  attained  though  we  had  this  unfortunate 
action  today. 

Mr.  Lott.  I  yield  to  Mr.  Butler. 

Mr.  Bui"LER.  Thank  you.  I  have  an  amendment  at  the  chairman's 
desk. 

Is  there  an  amendment  on  the  floor,  Mr.  Chairman  ? 

The  Chairman.  No  ;  Mr.  Lott  has  the  floor  for  purposes  of  offering 
an  amendment.  If  Mr.  Lott  wants  to  offer  your  amendment. 

Mr.  Lott.  Mr.  Chairman,  I  yield  to  the  gentleman  from  Indiana. 

Mr.  Dennis.  I  thank  the  gentleman  for  yielding.  I  would  just  like 
to  say  very  briefly  that  I  appreciate  the  courtesy  of  the  chairman  in 
giving  me  an  oppoj-t unity  to  move  and  argue  my  amendment  and  his 
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courtesy  in  general.  But  I  would  like  to  add  my  own  feeling  of  disap- 
pointment to  that  expressed  by  the  gentleman  from  Mississippi,  be- 
cause I  say  in  all  sincerity  that  it  is  perfectly  obvious  to  me,  and  I 
think  I  owe  it  to  everybody  to  say  so,  that  there  has  been  a  concerted 
effort  here  on  the  part  of  the  majority  to  call  as  few  witnesses  as  possi- 
ble and  to  cut  them  off  as  quickly  as  they  could.  I  think  that  is  a  very, 
very  unfortunate  way  in  which  to  conduct  an  inquiry  of  this  im- 
portance and  magnitude.  I  thank  the  gentleman  for  yielding. 

Mr.  LoTT.  Thank  you,  Mr.  Chairman.  I  yield  back  tjie  balance  of 
my  time. 

The  Chairman.  Before  recognizing  any  other  member,  the  Chair 
would  like  to  state  that  while  the  members  are  expressing  their  disap- 
pointment, let  me  say  how  much  I  express  my  disappointment  that, 
after  having  convened  a  meeting  of  the  so-called  advisory  group  yes- 
terday and  having  come  to  some  miderstanding,  which  I  think  pro- 
vided an  orderly  vehicle — and  I  want  to  make  my  position  clear  that 
I  have  not  suggested  that  we  call  any  witnesses.  I  was  happy  to  go 
along  with  having  the  witnesses  who  could  really  provide  testimony. 
I  think  that  there  were  reasonable  suggestions  made  and  I  was  willing 
to  go  along. 

I  am  happy  to  state  that  under  the  circumstances,  I  was  willing  to 
go  along  with  not  only  the  five  witnesses — they  were  not  witnesses  that 
were  suggested  by  the  majority.  These  were  witnesses  that  were  sug- 
gested in  the  main  all  along  by  members  of  the  minority  and  the  coun- 
sel for  the  President.  Those  witnesses,  none  of  them,  has  been 
excluded.  I  do  not  see  where  all  of  this  disappointment  really  comes 
from  when  there  was  just  a  reasonable  request  that  after  counsel  had 
interviewed  these  potential  witnesses,  they  then  would  be  presented 
to  the  committee  on  the  part  of  the  ranking  minority  member's  and 
the  chairman's  having  made  some  determination  which  the  com- 
mittee could  have  overnded. 

I  do  not  see  how  anyone  could  have  been  fairer  and  I  do  not  see  how 
the  majority  could  have  stated  that  it  did  not  support  a  proper  and 
fair  position  all  along  the  line. 

Mr.  CoNYERS.  Mr.  Chairman  ? 

Mr.  McCi^oRY.  Mr.  Chairman,  would  the  gentleman  yield? 

The  Chairmaist.  Yes. 

Mr.  McClory.  Mr.  Chairman,  I  want  the  chairman  to  know  that  I 
voted  against  adding  the  name  of  Mr.  Ehrlichman,  which  was  not  a 
Jiame  which  was  considered  by  the  advisory  group.  I  voted  for  the 
inclusion  of  ISIr.  Colson,  which  I  thought  was  a  name  which  the  ad- 
visory group  agreed  upon.  I  voted  for  Mr.  Haldeman  and  Mr.  Mitchell 
being  included  as  witnesses,  but  nevertheless,  I  stated  that  while  I  was 
disappointed  that  they  were  not  included  as  witnesses,  I  was  satisfied 
that  they  might  be  called  as  witnesses  and  hoped  that  they  would  be 
called  as  witnesses  following  interview  and  your  agreement.  So  I  do 
not  think  that  tliere  was  any  departure  from  our  agreement,  Mr. 
Chairman,  as  made  by  the  advisory  group. 

Mr.  Mann.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Mann. 

Mr.  Mann.  Mr.  Chairman,  I  yield  to  no  member  of  this  committee 
in  my  desire  to  develop  the  necessary  and  relevant  evidence,  the  best 
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.available  evidence  for  the  detemiination  of  this  important  decision 
that  confronts  ns.  Now,  early  in  the  debate,  it  developed  that  per- 
haps there  was  an  interest  in  calling  witnesses  rather  than  an  in- 
terest in  allowing  the  President's  counsel  to  present  evidence  in  ac- 
cordance with  the  rule.  I  will  read  that  rule  to  you : 

Rule  B  3 :  Should  the  President's  counsel  wish  the  committee  to  receive  addi- 
tional testimony  or  other  evidence,  he  shall  be  invited  to  submit  written  re- 
quests and  precise  summaries  of  wliat  he  would  propose  to  show ;  in  the  case 
of  a  witness  precisely  and  in  detail  what  it  is  expected  the  testimony  of  the  wit- 
ness would  be  if  called.  On  the  basis  of  such  request  and  summaries  and  of  the 
record  then  t)efore  it,  the  committee  shall  determine  whether  the  suggested 
evidence  is  necessary  or  desirable  to  a  full  and  fair  record  in  the  inquiry  and 
if  so.  whether  the  summaries  shall  be  accepted  as  part  of  the  record  or  addi- 
tional testimony  or  evidence  in  some  other  form  shall  be  received. 

I  found  no  willingness  to  comply  with  that  rule.  On  the  other  hand, 

I  suspect  the  motivation  that  prompted  a  contrary  indication  that 
we  should  have  here  a  circus  or  an  ex})loration  or  that  we  sliould  go 
])eyond  what  the  President's  counsel  has  asked  for.  I  am  not  going  to 
be  a  party  to  any  action  which  prevents  the  President's  counsel  from 
presenting  the  evidence  that  he  has  requested  to  present.  In  my  judg- 
ment, it  will  be  done. 

In  that  connection,  I  direct  these  parliamentary  inquires  to  the 
chairman.  Mr.  Chairman,  will  we  have  the  opportunity  to  vote  on 
whether  or  not  to  receive  the  evidence  of  the  witnesses  listed  in  part 

II  of  the  Thornton  motion — Mr.  Colson.  ]\fr.  Mitchell.  Mr.  Halde- 
man,  Mr.  O'Brien,  and  Mr.  Bittman  ?  Will  you  and  the  ranking 
minority  member  make  a  report  to  us  of  your  recommendation  in  time 
for  us  to  make  that  determination  ? 

The  Chatrmax.  The  Chair  can  assure  the  gentleman  that  he  will 
after  he  has  had  an  opportunity  to  discuss  this  with  the  counsel  who 
would  have  interviewed  these  witnesses. 

Mr.  Manx.  In  that  connection,  I  would  consider  it  appropriate  if  tlie 
Chair  recommended  at  that  time  or  the  Chair  and  the  ranking  mem- 
ber and  counsel  recommended  that  we  accept  the  statements  as  pro- 
posed by  President's  counsel  and  as  contemplated  by  rule  B  P>.  I  do 
7K)t  think,  therefore,  that  the  effort  of  some  of  us  to  restrain  the  num- 
ber of  witnesses,  which  would  possibly  involve  us  in  a  prolonged, 
repetitive,  cumulative  exercise,  a  participation  by  both  counsel  that 
is  not  contemplated  or  not  necessarily  ju-omoting  the  seeking  of  truth 
that  we  are  after — if  the  President's  counsel  had  other  points  that  he 
wanted  to  bring  out.  I  think  we  can  rely  upon  him  to  have  suggested 
that  he  needed  that  opportunity.  He  did  not  do  so.  For  one,  I  will  do 
all  that  I  can  to  make  certain  that  the  points  that  he  has  soup-ht  to  make 
M'ill  l)e  made,  either  tln-ough  stipulation  as  contemplated  by  the  rule 
or  tlirouc:h  my  affirmative  vote  for  their  testimony. 

The  CHATR]\rAX.  I  Avould  like  to  advise  the  gentleman  further  that 
so  far  as  the  Chair  was  concerned,  the  Chair  viewed  these  potential 
witnp'se«  as  witnesses  that  unless  counsel  had  any  real  reason  or  justi- 
fication for  not  callin.n-  them,  tliat  the  Chair  was  prepared  to  recom- 
mend thnt  they  be  called. 

>I"r.  CoHEx.  Mr.  Cliaii-maii  ? 

The  Cfiatrmax.  Yes,  Mi'.  Colien. 

Mr.  CoifKx.  I  have  an  amendment  at  tlie  desk. 
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The  Chairman.  The  Clerk  will  report  the  amendment. 
The  Clerk  [reading]  : 

Motion  by  Mr.  Cohen. 

Amendment  to  motion  to  call  \YitneRses :  Strike  the  words  "chairman  and 
ranking  minority  member"  in  lines  16  and  17  insert  the  word  "committee." 

]Mr.  CoiiEx.  Mr.  Chairman,  I  think  I  discussed  this  about  8  hours 
ao()  when  we  first  started  debating  the  entire  issue  of  calling-  witnesses 
and  I  will  not  spend  much  time  debating  it  much  further.  I  will  simply 
say  I  til  ink  this  has  perhaps  been  one  of  the  worse  days  this  committee 
lias  gone  through  in  tliis  history  of  our  inquiry  and  I  do  not  think  it 
bodes  very  well  for  the  future  in  terms  of  the  noupartisanship  with 
wliich  vre  are  supposed  to  approacli  this  issue. 

I  think  I  also  tried  to  make  it  very  clear  in  this  matter  that  I  do  not 
intend  to  have  other  people  control  my  vote  on  any  given  issue.  That 
includes  Mr.  Doar,  Mr.  .Tenner,  and  with  a  great  deal  of  respect  to  the 
chairman  and  the  ranking  member,  jNIr.  Hutchinson,  you  cannot  vote 
for  me  come  July  when  I  have  to  cast  a  vote  on  this  matter.  Therefore, 
the  purpose  of  the  motion  is  to  retain  for  myself  and  others  members 
the  full  authority  with  res]iect  to  the  calling  of  witnesses. 

I  was  impressed  with  the  gentleman,  Mv.  Mann,  when  he  started 
quoting  from  the  rules  of  procedure  on  B-3.  It  would  indicate  that 
the  committee  shall  determine  the  calling  of  witnesses,  not  the  rank- 
ing member,  not  the  chairman.  I  simply  by  this  amendment  would 
like  to  i-estore  the  full  authority  to  the  committee  and  not  to  the 
tAvo  members. 

The  CiTAiRMAX,  I  would  just  like  to  advice  the  gentleman  that 
instead  of  making  it  easier,  he  is  going  to  make  it  a  lot  more  difficult 
to  call  the  witnesses  that  he  would  like  to  call.  I  think  the  Chair  just 
advised  the  gentleman  from  South  Carolina  of  his  intentions  and 
the  rankinar  minority  members  would  have  been  provided  with  the 
same  intelligence  from  counsel  and  if  they  acted  and  there  Avas  any 
question  on  the  part  of  the  committee,  then  the  committee  would  have 
acted.  But  I  thnk  that  what  you  are  doing — and  I  am  going  to  advise 
you  Avhat  you  are  doing  is  stating  that  each  time  you  are  going  to 
consider  any  of  these  others,  now,  the  committee  Avill  have  to  vote  on 
them  each  time. 

Mr.  CoiiEX.  I  Avould  like  to  have  the  committee  vote  on  the  individ- 
ual witnesses  that  will  be  called.  It  is  possible.  I  assume 

The  CiiAiR]MAx.  They  would  not  be  called  unless  the  committee  de- 
cides to  call  them,  and  you  have  first  got  to  get  a  meeting  to  call  them. 

^Ir.  CoHEx.  That  is  exactly  right  and  I  assume  that  after  consulting 
Avith  the  counsel  that  the  chairman  and  the  ranking  member  might  rec- 
onnnend  tAvo  or  three  or  those  listed  in  part  2  or  tier  2  and  there  would 
be  no  op]X)rtunity  for  the  members  to  ask  for  additional  Avitnesses,  and 
if  there  is  going  to  be  an  opporunity  to  ask  for  additional  witnesses,  it 
seems  to  me  we  arriA^e  at  it  the  same  way  and  ought  to  A'ote  on  these 
witnesses  and  not  simply  delegate  this  authority  to  the  chairman  and 
the  ranking  member. 

]Mr.  Manx.  Would  the  gentleman  yield  ? 

Mr.  CoHEx.  I  yield  to  the  gentleman  from  Xcav  York,  Mr.  Smith, 

Mr.  Smith.  I  thank  the  gentleman  for  yielding.  I  would  just  like 
to  point  out  that  as  we  haA^e  said  many  times  in  this  committee,  the 
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committee  I  do  not  believe  ever  loses  the  x^ower  to  vote  on  these  matters 
no  matter  what  the  chairman  and  the  ranking  minority  member  might 
do.  And  I  would  suggest  that  perhaps  the  gentleman's  amendment 
comes  at  the  wrong  tune  and  since  the  committee  never  does  lose  the 
130wer  to  make  a  final  decision  that  this  amendment  is  unnecessary. 

Mr.  Froehlich.  Would  the  gentleman  from  Maine  yield  ? 

Mr.  Cohen.  I  yield  to  Mr.  Mann. 

Mr.  Mann.  I  appreciate  the  gentleman's  statement  and  he  called  to 
my  attention  something  I  meant  to  inquire  about  as  a  parliamentary 
inquiry  later,  and  that  is  the  matter  of  meetings  versus  hearings  or  the 
time  at  which  we  might  have  the  opportunity  to  pass  upon  these  mat- 
ters. Mr.  Chairman,  can  we  have  the  assurance  that  when  the  chairman 
and  the  ranking  member  make  a  recommendation  with  reference  to  the 
testimony  of  the  witness  that  it  will  be  made  under  such  circumstances 
that  the  committee  can  act  on  the  matter  ? 

The  Chairman.  The  Chair  will  advise  that  even  during  the  course 
of  the  hearing  that  a  vote  can  be  taken. 

Mr.  ]\Iann.  I  started  to  inquire  whether  or  not  the  langauge  in  para- 
graph 3  which  says  that  the  committee  shall  hear  testimony  of,  and 
other,  any  other  witness,  within  7  full  working  days,  whether  or  not 
that  carried  with  it  the  idea  that  we  could  pass  upon  that  question  at 
hearings? 

The  Chairman.  On  what  ? 

IMr.  Mann.  On  the  question  of  other  witnesses. 

The  Chairman.  That  question  would  be  properly  before  the 
committee. 

Mr.  Mann.  At  the  hearing? 

The  Chairman.  Before  the  committee  hearing. 

Mr.  Mann.  Very  good.  Thank  you. 

Mr.  Kastenmeier.  Question. 

The  Chairman.  The  question  is  on  the  amendment  of  the  gentleman 
from  Maine.  All  those  in  favor  of  the  amendment  please  signify  by 
saying  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Cpiairman.  And  the  noes  appear  to  have  it. 

Mr.  Wiggins.  Mr.  Chairman  ? 

The  CiiABRMAN.  And  the  amendment  is  not  agreed  to.  IMr.  Wiggins. 

Mr.  Wiggins.  Mr.  Chairman,  I  have  an  amendment  at  the  desk.  It  is 
the  amendment  to  strike. 

The  Clerk  [reading]  : 

Amendment  by  Mr.  Wiggins. 

The  Chair]m:an.  The  clerk  will  read  the  amendment  of  Mr.  Wiggins. 
The  Clerk  [continues  reading]  : 

On  lines  12  thron.2:h  14  strike  the  following  sentence  :  "The  committee  shall  hear 
the  testimony  of  these  and  any  other  witnesses  within  7  full  working  days  or 
hearings  concluding  on  July  12,  1974." 

Mr.  Wiggins,  Mr.  Chairman,  I  ask  unanimous  consent  that  the 
amendment  encompass  the  amendatory  language  to  that  sentence; 
that  is,  the  McClory  amendment  that  was  amended,  as  you  recall, 
during  the  debate  and  after  the  preparation  of  the  amendment.  And  it 
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is  my  intention  to  offer  a  motion  to  strike  the  entire  sentence  includ- 
ing the  amended  language. 

Mr.  Seiberling.  The  McClory  amendment  did  not  apply  to  that 
paragraph. 

The  Chairman.  The  gentleman  is  recognized. 

Mr.  Wiggins.  Thank  you,  Mr.  Chairm.an.  I  am  not  going  to  take  a 
lot  of  time  on  this  but  I  have  felt  all  along  ladies  and  gentlemen,  that 
it  was  inappropriate  for  us  to  fix  a  finite  time  limit  for  the  conclusion 
of  the  taking  of  testimony.  I  am  mindful  that  the  language  now  is  prec- 
atory in  nature  and  is  not  a  command  but  it  still  is  deluding  to  the 
public  and  frankly  it  is  deluding  to  ourselves.  We  ought  to  begin  at 
the  beginning,  proceed  carefully  and  thoroughly  to  the  end.  And  if 
that  end  is  on  the  10th  of  June  or  July,  so  be  it.  But,  if  it  is  on  the  14th, 
so  be  it  as  well. 

It  also  recognizes,  ISIr.  Chairman,  a  problem  that  we  ought  to  be 
mindful  of.  I  am  told  that  Mr.  St.  Clair,  counsel  for  the  President,  is 
to  be  engaged  on  the  8th  day  of  July  in  the  Supreme  Court  to  argue  a 
motion,  or  rather  an  appeal  of  great  importance  to  this  committee.  And 
under  normal  circumstances  I  am  sure  courtesies  would  be  accorded  to 
counsel  to  make  that  appearance  and  to  make  that  argument.  And 
frankly  the  day  of  the  8th  is  in  jeopardy  because  of  that  conflict  in 
scheduling  beyond  the  power  of  INIr.  St.  Clair  to  control. 

Rather  than  to  play  with  a  meaningless  date,  I  simply  strike  the 
language  and  the  members  should  understand  as  I  understand,  that  we 
are  going  to  try  to  get  through  as  quickly  as  possible.  But,  let  us  not 
kid  each  other  and  hold  out  to  the  public  that  it  is  going  to  be  done  on 
a  precise  date.  That  is  my  reason  for  striking  the  language. 

The  Chairman.  Will  the  gentleman  yield  ? 

Mr.  Wiggins.  Of  course. 

The  Chairman.  Of  course  the  gentleman  knows  that  the  counsel  for 
the  President  does  not  necessarily  have  to  be  Mr.  St.  Clair.  The  Presi- 
dent has  many  counsel  and  while  he  may  be  engaged,  I  am  sure  the 
President  can  call  on  many  other  counsel  to  represent  him  in  a  matter 
of  fundamental  importance  to  him  and  that  is  this  inquiry  that  is 
going  on. 

Mr.  Wiggins.  Well,  1  recognize  that  the  discretion  will  probably  be 
vested  in  the  Chair.  But  I  will  tell  you  that  would  be  pretty  tough  dis- 
cretion for  you  to  exercise  to  deny  to  the  President,  the  chief  counsel, 
the  man  who  has  participated  to  the  extent  possible  at  all  stages  of 
these  proceedings,  to  proceed  in  his  absence  by  reason  of  a  conflict 
with  the  Supreme  Court  on  a  given  date.  I  think  my  amendment  is 
realistic,  and  reasonable,  and  I  urge  its  support  and  for  my  purposes 
I  am  prepared  to  move  the  question. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  California. 

All  those  in  favor  of  the  amendment  please  signify  by  saying  aye. 

[Chorus  of  "ayes".] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Chairman.  The  noes  appear  to  have  it. 

Mr.  Froelich.  Mr.  Chairman  ? 
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Tlic  riiATR:\rAx.  The  noes  have  it  and  the  amenclment  is  not  aofreed 
to.  jNIr,  Froelilich. 

Mr.  Fkoeiilich.  Mv.  Chairman,  I  have  an  amendment  at  the  desk, 
the  last  one  giA^en  inchiding  lines  22  and  23. 

The  Chair^ian".  The  clerk  will  report  the  amendment. 

The  Clerk  [reading]  : 

Amondment  offered  by  ;\Ir.  Froelilich. 

Following  line  9  atld  the  following  additional  witnesses,  Paul  O'Brien,  William 
O.  Birtnian. 

On  lines  22  and  23  strike  Paul  O'Brien,  Wililam  O.  Bittman. 

Mr.  Froeiilicii.  Mr.  Chairman? 

The  Chairmax.  IMr.  Froelilich. 

Mr.  Froeiilicii.  I  move  the  adoption  of  the  amendment.  I  would 
assume  the  gentleman  from  Arkansas  would  accept  this  amendment 
inasmuch  as  we  have  already  voted  on  it  when  the  Sandman  amend- 
ment Avas  before  us,  and  it  was  adopted  on  a  21  to  17  rollcall  vote.  And 
we  have  discussed  the  need  for  these  individuals  at  that  time  and 
also  Avhen  ]Mr.  Dennis  was  arguing  this  amendment  so  I  will  not  go 
into  the  merits  of  it. 

Would  the  gentleman  from  Arkansas  acceiit  the  amendment? 

]Mr.  Thorxtox.  If  the  gentleman  would  yield,  I  would  not  be  able  to 
accept  the  amendment.  I  would  like  to  say  that  it  was  my  belief  that 
the  motion  I  originally  introduced  was  a  fair  and  equitable  way  for 
this  committee  to  proceed  to  call  those  witnesses  for  whom  a  demon- 
strable need  had  already  been  made,  and  I  stated  in  my  beginning 
remarks  the  calling  of  witnesses  should  not  be  passed  upon  the  names 
of  witnesses  who  might  seem  to  be  necessary  to  be  called,  but  upon  a 
sliowine:  of  information  which  those  witnesses  might  be  able  to  bring 
to  us.  And  I  do  not  think  that  without  further  review  by  the  staff,  the 
chairman  and  the  ranking  minority  member  that  Ave  can  definitiA^ely 
say  that  this  committee  just  noAV.  that  these  two  witnesses  are  re- 
quired rather  than  the  alternative  of  presenting  their  proof  of  evidence 
by  some  other  means. 

Mr.  WiGGixs.  Question. 

The  Chairmax.  The  question  is  on  the  amendment 

Mr.  Ratlsback.  Would  the  gentleman  yield  ? 

Mr.  Froeiilicii.  I  yield. 

Mr.  Railsback.  Could  I  just  ask  one  question  of  the  sponsor  of  the 
Mayne  amendment?  Do  you  suppose  that  it  could  be  that  Mr.  St. 
Clair,  if  permitted  to  interview  or  permitted  to  examine,  could  per- 
haps 2:0  into  different  areas  of  inquiry  other  than  what  Mr.  Doar  or 
Mr.  .Tenner  might  go  into  and  do  you  not  think  that  that  is  the  most 
significant  reason  to  see  that  he  gets  a  right  to  examine?  What  Ave  are 
doing  under  your  proposal  is  we  are  delegating  to  our  staff  the  right  to 
interview  and  then  a  determination  to  be  made  after  Mr.  St.  Clair 
has  requested  that  thcA'  be  called  for  a  certain  purpose.  Should  he  not 
be  perinitted  to  interA'iew  or  examine  ? 

Mr.  TiiORXTOX.  If  the  gentleman  from  Wisconsin  Avill  yield  to  me, 
in  order  that  I  might  i-espond  ? 

Mr.  Froeiilicii.  T  yield. 

INfr.  TiioRXTOx.  T  aa-ouUI  sav  certainlv  Mr.  St.  Clair  is  well  familiar 
Avith  the  people  whose  names  are  before  us.  He  has  an  opportunity 
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to  interview  tliem,  and  under  the  rules  of  this  committee  to  make  an 
oti'er  of  proof  under  those  rules  and  to  call  or  to  recommend  the  call 
of  witnesses.  I  think  that  it  is  very  important  for  all  of  us  to  adhere 
to  the  standards  that  my  colleague,  Mr.  Mann,  referred  to  a  moment 
ago.  I  think  that  all  members  of  this  committee  have  a  desire  to  fully 
develop  the  material,  the  evidence,  so  tliat  we  may  base  our  decision 
upon  a  factual  basis. 

But,  I  do  not  think  that  it  is  appropriate  to  call  witnesses  where 
their  testimony  would  be  merely  cumulative  of  material  wdiich  has 
ali'eacly  been  obtained. 

Mr.  Bu'rLER.  Question. 

The  CHAnoiAN.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Wisconsin. 

All  those  in  favor  of  the  amendment  please  signify  by  saying  aye. 

[Chorus  of  "'ayes."] 

Tlie  Chairman.  All  those  opposed  ? 

[Choms  of  "noes."] 

The  Chairmax.  And  the  noes  appear  to  have  it. 

INIr.  Froeiilich.  Eollcall,  Mr.  Chairman. 

The  Chairman.  A  call  of  the  roll  is  demanded  and  will  the  clerk 
call  the  roll  I  And  all  those  in  favor  of  the  amendment  please  say  aye 
and  all  those  opposed,  no. 

The  Clerk.  Mr.  Donoliue. 

Mr.  DoNOHUE.  No. 

The  Cleriv.  Mr.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  AValdie.  No  l^y  proxy. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  No. 

The  Cleriv.  ]\Ir.  Hungate. 

Mr.  Hungate.  No. 

The  Clerk.  Mr.  Conyers. 

]\Ir.  Conyers.  No. 

Tlie  Clej^k.  Mr.  Eilberg. 

Mr.  EiLBFJiG.  No. 

The  Clerk.  jSIr.  Waldie. 

]\Ir.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  No. 

The  Clerk.  Mr.  Mann. 

;Mr.  ;Mann.  No. 

The  Clerk.  Mr.  Sarl^anes. 

Mr.  Sarbanes.  No. 

The  Clerk.  ]Mr.  Seiberling. 

IMr.  Seiberi.ing.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

Tlie  Clerk.  Mr.  Drinan. 

IVfr.  Drinan.  No. 

The  Clerk.  Mr.  Eangel. 

]Mr.  Rangel.  No. 
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The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  No. 

The  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  No. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  Aye. 

Tlie  Clerk.  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  No. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  McClory.  No  by  proxy. 

The  Clerk.  Mr.  McClory. 

Mr.  McClory.  No. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  Aye. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  Aye. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  Mayne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  HoGAN.  Aye. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  Lott.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  Aye. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  No. 

Mr.  Edwards.  Mr.  Chairman,  while  the.  vote  is  beina;  counted  T  want 
to  make  a  happy  announcement,  that  the  lojzislation  that  was  re- 
ported out  of  this  committee  on  the  Woodsie  Owl  was  signed  by  the 
Pre'^ident  yesterday. 

The  Chairman.  The  clerk  will  report  the  vote. 

The  Clerk.  Sixteen  members  have  voted  aye,  22  members  have  voted 
no. 
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The  Chairman.  The  amendment  is  not  agreed  to.  There  being  no 

Mr.  Wiggins.  Mr.  Chairman  ? 

The  CiiAiEMAN.  Mr.  Butler. 

Mr.  Butler.  I  have  an  amendment.  Would  you  like  for  me  to  read 
it?  On  line  17  strike  the  first  word,  which  is  the  word  "and,"  and 
insert  the  word  "or". 

The  purpose  of  this  amendment,  Mr.  Chairman,  is  to  give  the  dis- 
cretion which  is  vested  in  class  2  witnesses  to  the  chairman  and  the 
ranking  minority  member,  to  the  chairman  or  the  ranking  minority 
member.  As  a  member  of  the  minority,  I  would  feel  better  if  our 
ranking  minority  member  would  have  the  same  right,  would  not  have 
to  agree  with  the  chairman,  or  the  chairman  would  not  have  to  agree 
with  the  ranking  minority  member  before  we  call  one  of  the  class  2 
witnesses  before  the  committee,  and  it  takes  it  out  of  the  conjunctive 
and  inserts  the  injunctive  or  the  disjunctive. 

The  Chairman.  The  gentleman  from  South  Carolina. 

Mr.  Mann.  A  question,  Mr.  Butler.  You  would  not  deny  that  the 
committee  has  the  right  to  pass  upon  the  decision  of  either  or  both 
would  you  on  the  question  of  the  calling  of  a  witness? 

Mr.  BuTT^ER.  If  I  understood  your  question,  it  sounded  all  right  to 
me. 

Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  Mann.  The  possibility  is  under  the  rule  as  written  the  two  of 
them  together  could  make  arrangements  for  the  calling  of  a  witness, 
and  we  in  effect  would  have  to  overrule  rather  than  one  alone  making 
that  decision  and  us  having  to  act.  I  think  that  the  recommenda- 
tion should  be  brought  to  the  committee  no  matter  who. 

Mr.  Butler.  Well,  I  would  prefer  it  that  way  but  I  do  not  think  we 
have  quite  that  choice  at  the  moment. 

Mr.  McClory.  Well,  would  the  gentleman  yield  ? 

This  puts  me  in  an  awkward  position  since  I  do  have  Mr.  Hutchin- 
son's proxy  and  I  am  not  certain  what  his  reaction  would  be.  But 
I  have  this  feeling  that  the  rule  now  requires  that  if  there  is  a  dis- 
agreement the  matter  must  come  to  the  committee  and  the  committee 
would  make  the  decision ;  am  I  correct  ? 

The  Chairman.  That  is  correct. 

Mr.  Butler.  If  that  is  the  chairman's  imderstanding? 

The  Chairil^n.  That  is  correct. 

Mr.  McClory.  So  I  would  think  it  would  be  redundant  and  since 
we  already  have  a  rule  regarding  that  where  there  is  disagreement. 

Mr.  Butler.  Having  that  assurance  from  the  chairman,  I  will  with- 
draw the  amendment  and  I  apologize  for  the  delay. 

Mr.  Eangel.  Question. 

The  Chairman.  The  question  now  occurs 

Mr.  Wiggins.  Mr.  Chairman,  I  have  a  motion  at  the  desk,  an  amend- 
ment at  the  desk.  That  is  No.  2. 

The  Chairman.  Is  this  an  amendment  to  the  Thornton  motion  ? 

Mr.  Wiggins.  Yes;  I  thought  I  would  do  it  that  way,  Mr.  Chairman. 
Read  it  and  see  what  you  rule. 

Mr.  Rangel.  Mr.  Chairman,  when  is  the  proper  time  to  raise  a  point 
of  order  ? 

Mr.  Wiggins.  Wait  until  he  reads  the  amendment. 
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The  Chairmax.  As  soon  as  tlio  dork  reads  the  amendment. 

The  Clerk.  Kesolved  that  the  staff  of  tlie  committee  shall  prepare 
and  suljmit  written  interrogatories  addressed  to  the  President  requir- 
ing the  sworn  answers  by  the  President  concerning  his  knowledge, 
statements,  actions,  and  intentions  with  respect  to  matters  relevant 
and  necessary  to  the  committee's  inquiry. 

Ms.  JoRDAX.  ]\Ir.  Chairman,  I  Avould  like  to  object. 

Mr.  "WiGoixs.  Mr.  Chairman,  if  the 

Mr.  Raxgel.  I  raise  a  point  of  order,  Mr.  Chairman. 

The  Chairmax.  ]Mr.  Kangel. 

^Ir.  l^AXGEL.  I  am  not  going  to  use  the  words  that  Mr.  Wiggins 
admonished  me  that  I  should  not  use  today,  ])ut  since  we  are  talking 
about  a  witness  list,  and  it  is  obvious  that  ^Ir.  Wiggins'  amendment 
does  not  concern  the  calling  of  a  witness,  I  believe  it  is  not  in  order 
at  this  time. 

The  Chairmax.  Does  the  gentleman  wish  to  be  heard  on  this? 

!Mr.  WiGGixs.  Well.  ]Mr.  Chairman.  I  considered  two  alternative 
courses  here.  One  was  to  add  this  as  a  further  resolved  to  the  Thornton 
amendment,  and  that  was  the  amendment  which  I  had  the  clerk  read, 
or  alternatively,  after  the  conclusion  of  the  Thornton  amendment, 
bring  it  up  as  a  separate  item.  I  frankly  was  concerned,  Mr.  Chair- 
man, about  protecting  my  rights  to  bring  it  up  at  all,  and  I  wanted 
to  seize  upon  the  only  game  in  town,  which  was  the  Thornton  amend- 
ment at  this  time.  I,  of  course,  will  submit  to  the  question  of  its  ger- 
maneness, but  let  me  say,  ]Mr.  Chairman,  that  the  subject  of  the 
Thornton  amendment  is  tlie  taking  of  testimony  by  specific  witnesses. 
This  deals  with  the  obtaining  of  testimony  by  a  specific  witness  but 
in  a  different  form.  I  have  to  admit  that.  I  do  not  understand,  how- 
ever, that  the  thi'ust  of  the  Thornton  amendment  is  as  to  the  form 
of  the  testimony,  but  rather  the  main  thrust  is  to  taking  of  testimony 
from  specific  witnesses. 

The  Chairmax.  AVell,  the  Chair  is  prepared  to  rule  and  the  Chair 
will  state  that  while  this  amendment  of  the  gentleman  from  California 
addresses  itself  to  the  President,  there  is  no  suggestion  in  the  witness 
list  that  the  President  is  to  be  called  as  a  witness.  Together  with  that, 
this  addresses  itself  specifically  to  the  method  of  how  witnesses,  how^ 
a  w^itness  is  to  be  called  specifically  and  I  Avould  have  to  rule  that 
such  being  the  case  the  amendment  is  not  germane  and,  therefore,  sus- 
tain the  point  of  order. 

The  question  now  occurs  on  the  motion  offered  by  the  gentleman 
from  xVrkansas,  as  amended  by  the  gentleman  from  Illinois. 

.Vll  those  in  favor  of  the  adoption  of  the  motion  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairmax.  All  those  opposed  ? 

rChoiiis  of  "noes."] 

The  CiiAiRMAX^.  The  ayes  have  it,  the  aj^es  appear  to  have  it. 

]Mr.  Railsback.  Rollcall. 

The  Chairmax.  Rollcall  ?  A  rollcall  is  demanded. 

^h\  CoiiEX.  Right. 

The  Chairmax.  A  call  of  the  roll  is  demanded  and  the  clerk  will 
call  the  roll. 
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All  those  in  favor  of  the  adoption  of  the  motion  of  the  gentleman 
as  amended  please  signify  by  saying  aye,  and  all  those  opposed,  no. 
The  Clerk.  Mr.  Donoliue. 
fXo  response.] 
The  Clerk.  ]Mr.  Donohne. 
^Ir.  DoNOHUE.  A3e. 
The  Clerk.  ]Mr.  Brooks. 
]Mr.  Brooks.  Aye. 
The  Clerk.  Mr.  Kastenmeier. 
]Mr.  Waldie.  Aye  by  proxy. 
The  Clerk.  jSIr.  Edwards. 
Mr.  Edwards.  A}- e. 
The  Clerk.  ]Mr.  Hungate. 
Mr.  Hungate.  Aye. 
The  Clerk.  ]Mr.  Conyers. 
Mr.  Conyers.  Aye. 
The  Clerk.  Mr.  Eilberg. 
Mr.  Eilberg.  Aye. 
The  Clerk.  Mr.' Waldie. 
Mr.  Waldie.  Aje. 
The  Clerk.  Mr.  Flowers. 
Mr.  Flowers.  Aye. 
The  Clerk.  Mr.  Mann. 
Mr.  Mann.  Aye. 
The  Clerk.  Mr.  Sarbanes. 
Mr.  Sarbanes.  Aye. 
The  Clerk.  Mr.  Seiberling. 
Mr.  Seiberling.  Aye. 
The  Clerk.  Mr.  Danielson. 
]Mr.  Danielson.  Aye. 
The  Clerk.  Mr,  Drinan. 
Mr.  Drinan.  Aye. 
The  Clerk.  Mr.  Rangel. 
yir.  Rangel.  Aye. 
The  Clerk.  Ms.  Jordan. 
Ms.  Jordan.  Aye. 
The  Clerk.  Mr.  Thornton. 
Mr.  Thornton.  Aye. 
The  Clerk.  Ms.  Holtzman. 
Ms.  Holtzman.  Aje. 
The  Clerk.  ]Mr.  Owens. 
Mr.  Owens.  Aye. 
The  Clerk.  Mr.  Mezvinsky. 
Mr.  Mezvinsky.  Aye. 
The  Clerk.  Mr.  Hutchinson. 
Mr.  McClory.  Aye  by  proxy. 
The  Clerk.  Mr.  ^IcClory. 
Mr.  McClory.  Ave. 
The  Clerk.  Mr.  Smith. 
]Mr.  Smith.  Aye. 
The  Clerk.  Mr.  Sandman. 
Mr.  Sandman.  Xo. 
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The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aye. 

The  Clerk.  Mr.  Wiggins. 

ISIr.  WiGOiNs.  Aye. 

The  Clerk.  Mr.  Dennis. 

[No  response.] 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  I  vote  an  nnenthusiastic  aye. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  Matne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  McClory.  No  by  proxy. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  LoTT.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  No. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  ]\Ir.  Maraziti. 

Mr.  Maraziti.  No. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  No. 

The  Clerk.  Mr.  Roclino. 

The  Chairman.  Aye. 

The  clerk  will  report  the  vote. 

The  Clerk.  Mr.  Chairman,  33  members  have  voted  aye,  5  members 
have  voted  no. 

The  CiiAiRisiAN.  And  the  amendment  is  agreed  to  and  the  motion 
is  adopted. 

]\Ir.  HuNGATE.  Mr.  Chairman. 

The  Chairman.  Mr.  Hungate. 

]Mr.  Hungate.  Mr.  Chairman,  I  have  a  motion  at  the  desk.  I  move 
that  the  committee  seek  approval  from  the  full  House  for  the  follow- 
ing resolution :  Resolved,  that  in  conducting  hearings  held  pursuant 
to  House  Resolution  803,  93d  Congress,  the  Committee  on  the  Judi- 
ciary is  authorized  to  proceed  without  regard  to  the  second  sentence 
of  clause  27  F  No.  4  of  rule  11  of  the  rules  of  the  House. 

Mr.  Chairman,  rule  11,  27  F  4  reads  in  the  second  paragraph  there- 
of which  I  think  is  the  pertinent  part  to  this  resolution  "All  commit- 
tees shall  provide  in  their  rules  of  procedure  for  the  application  of 
the  5-minute  rule  in  the  interrogation  of  witnesses  until  such  time  as 
each  member  of  the  committee  who  so  desires  has  had  an  opportunity 
to  question  the  witness." 

The  purpose  of  this,  Mr.  Chairman,  as  I  understand,  deals  with  the 
5-minute  rule  so  that  we  can  proceed  in  the  manner  that  counsel  in- 
terrogate the  members  and  will  have  a  right  to  submit  questions  in 
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Avritino;,  and  I  understand  tliat  this  has  been  discussed  with  the  lead- 
ership on  both  sides  of  the  aisle,  on  the  committee,  and  in  tlie  House. 

Mr.  Railsback,  Mr.  Chairman  ? 

Mr.  jMcClory.  Mr.  Chairman  ? 

yiv.  Dennis,  Mr.  Chairman  ? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  I  do  not  want  to  cut  off  debate,  but  I  think  what 
you  are  proposinj^  is  very,  very  meritorious  and  I  support  it.  And  I 
would  like  to  move  the  adoption  of  it  but  I  do  not  want  to  cut  Mr. 
Dennis  off  if  he  has  anything*  to  say. 

Mr.  McClory.  Mr.  Chairman,  would  the  gentleman  yield  to  me? 
I  would  like  to  state  on  behalf  of  j\Ir.  Plutchinson  and  myself  that  we 
]ia\T  discussed  this  with  the  chairman,  and  it  also  has  been  discussed 
with  the  House  Republican  leadership  and  I  am  supporting  the  reso- 
lution. 

Mr.  Dennis.  INIr.  Chairman? 

The  Chairman.  Mr.  Dennis. 

]\[r.  Dennis.  Thank  you.  Mr.  Chairman. 

Mr.  Chairman,  I  am  not  going  to  belabor  the  matter  at  all,  but  I 
am  going  to  vote  against  this  rule  as  a  matter  of  principle.  I  recognize 
the  difiiculties  to  which  the  motion  is  addressed,  but  I  think  it  is  too 
bad  to  restrict  our  own  privileges  and  prerogatives  because  of  a  fear 
that  some  membei"S  might  abuse  them  or  that  some  members  would  not 
know  how  to  restrain  themselves  or  anything  of  that  kind. 

I  am  not — ^Ir.  ]\IcClory,  if  you  would  not  mind  I  am  making  an 
argument  to  the  chairman  and  to  the  committee. 

The  Chairman.  Point  of  order. 

]Mr.  Dennis.  I  thank  the  chairman. 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  I  was  just  going  to  say  that  there  are  certain  preroga- 
tives that  you  have  as  a  Member  of  this  House  and  one  of  them  is 
to  exercise  your  rights  under  the  5-minute  rule.  There  are  also  in  my 
opinion  certain  prerogatives  you  have  as  a  member  of  the  bar  and 
that  is  to  be  able  to  ask  a  question  if  you  have  some  good  reason  to 
do  it  in  a  legal  proceeding.  I  object  as  a  matter  of  principle  to  surrend- 
ering both  or  either  of  those  pi-erogatives  simply  because  there  is  a 
fear  on  the  part  of  some  people,  unjustified,  I  would  suppose,  that 
some  of  our  members  do  not  have  enough  good  sense  to  regulate  their 
conduct  and  their  rights  under  those  two  prerogatives. 

I  do  not  think  most  people  would  abuse  them.  I  am  quite  sure  that 
I  would  not.  But,  I  absolutely  object  to  surrendering  them  and  as  a 
matter  of  fact,  I  personally,  whatever  the  majority  may  do,  am  not 
going  to  vote  away  my  rights  in  this  fashion.  Thank  you,  Mr. 
Chairman. 

INIr.  Mayne.  Mr.  Chairman? 

The  Chairman.  The  gentleman  knows,  however,  that  the  gentle- 
man's right  to  submit  questions  to  counsel  would  be  protected  and 
preserved  at  all  times  ? 

Mr.  Dennis.  I  appreciate  that,  Mr.  Chairman,  and  quite  possibly 
I  would  often  be  willing  to  do  that.  But  I  will  tell  you  that  I  have 
been  practicing  law  for  30  years  and  I  do  not  claim  to  be  the  greatest 
lawyer  in  the  world.  But  I  think  I  can  ask  a  question  once  in  a  while 
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and  might  have  some  reason  for  it.  And  I  am  just  not  about  to  pass 
it  up  by  a  vote.  You  can  take  it  away  from  me,  but  I  am  not  going 
to  do  it. 

]Mr.  ]SIarj\ziti,  Mr.  Chairman  ? 

The  Chairman.  Mr.  j\Iayne. 

Mr.  ISIayne.  It  pains  me  to  haA'c  to  disagree  with  my  good  friend 
from  Indiana  but  I  think  that  the  motion  of  the  gentleman  from 
Missouri  is  eminently  practical  and  very  necessary  under  the  circum- 
stances and  I  support  it. 

]\[r.  INIaraziti.  ^Ir.  Chairman? 

]Mr,  Floavers.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Flowers. 

]\Ir.  Flowers.  Could  I  address  a  question  to  the  gentleman  from 
Missouri  ? 

Assuming  that  this  motion  carries,  and  carries  the  House  floor,  is 
it  your  idea  that  the  members  would  be  precluded  from  submitting 
questions  on  the  day  of  the  questioning  of  a  witness  before  this  com- 
mittee ? 

]Mr.  Hungate.  Will  the  gentleman  yield  for  a  response  ? 

Mr.  Flowt:rs.  Surel5^ 

Mr.  Hungate.  That  would  not  be  my  idea.  My  idea  would  be  a  clear 
understanding  that  the  questions  are  to  be  made  in  writing  and  sub- 
mitted through  counsel  but  recognizing  what  I  think  the  gentleman 
from  Alabama  suggests,  that  sometimes  some  of  the  best  questions 
occur  to  you  while  you  are  listening  to  the  witness  testify.  And  I 
would  think,  and  my  understanding  is  and  the  Chair  will  correct  me 
if  I  am  wrong,  that  the  Chair  would  certainly  give  this  a  broad 
interpretation  because  there  would  be  quite  a  sacrifice  being  made  by 
each  member  giving  up  his  right  pei-sonally  to  question  for  5  minutes 
each.  And  I  suppose  we  are  doing  that  because  5  times  38  is  3  houi*s 
and  10  minutes. 

Mr.  Dennis.  Would  my  friend  yield  ? 

Mr.  Hungate.  I  would  certainly  think  that  the  chairman  would 
give  that  the  broadest  interi^retation,  that  it  has  to  be  in  writing  but 
it  could  certainly  be  done  that  way  and  probably  while  the  witness 
testified. 

Mr.  Dennis.  Would  my  friend  yield  ? 

The  Chairman.  The  gentleman  from  Alabama  still  has  the  floor. 

Mr.  Hungate.  He  wants  a  response  from  the  chairman. 

Mr,  Flowers.  Yes.  I  yield  to  the  gentleman  from  Michigan. 

Mr.  Conters.  I  woidd  like  to  inquire  is  it  not  a  little  more  consistent 
with  the  dignity  of  the  committee  to  have  these  questions  forwarded 
instead  of  to  counsel  to  the  chairman  of  the  committee  rather  than 
to  counsel?  I  think  that  would  be  more  appropriate  and  not  incon- 
sistent with  this  motion.  Would  anyone  object  to  that? 

Mr.  INIaraziti.  I  would  object  to  that. 

Mr.  CoNYERS.  Weir,  I  think  that  it  would  be  a  procedure  that  we 
ought  to  consider  whether  it  is  specifically  set  forth  in  this  motion 
or  not. 

Mr.  Dennis.  Would  the  gentleman  from  Missouri  yield? 

Mr.  Flowers.  I  believe  I  have  the  floor. 

Mr.  Dennis.  Will  the  gentleman  from  Alabama  yield  ? 
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Mr.  Flowers.  I  am  prepared  to  support  the  gentleman's  motion  but 
I  think  it  is  imperative  that  a  member  have  at  least  the  secondhand 
right  to  have  his  questions  asked  and  I  do  not  care  whether  he 
thought  about  them  today  or  tomorrow,  or  on  July  3.  I  think  that 
a  member  of  this  committee  ought  to  be  able  to  submit  that  question 
either  to  the  chairman  or  to  the  counsel  and  know  as  a  matter  of  right 
that  question  was  going  to  be  asked. 

The  Chairman.  The  Chair  wants  to  assure  the  gentleman  that  that 
will  take  place. 

Mv.  Flowers.  That  is  all  if  I  have  that  assurance.  I  yield  to  the 
gentleman  from  Indiana. 

Mr.  Dennis.  I  simply  want  to  observe  and  I  am  sure  the  Cliair  would 
see  that  it  takes  place  too,  but  as  a  practical  matter  if  tlie  question 
occurs  to  a  member  during  testimony,  then  he  has  to  Avrite  it  out  and 
pass  it  up  the  line  before  he  can  get  it  asked  and  tliere  is  not  really 
going  to  be  much  of  an  opportunity  to  do  it  with  all  of  the  best  will  in 
the  world  on  the  part  of  the  chainnan  and  everybody  else. 

Mr.  Flowers.  Well,  I  think  that  is  taken  care  of  by  the  Chair's 
obvious  willingness  to  be  liberal  in  constructing  this  and  I  will  yield 
back  the  balance  of  my  time. 

The  Chairman.  Mr.  Maraziti. 

Mr.  Maraziti.  Point  of  inquiry.  The  Chair  indicated  and  the  gentle- 
man from  Missouri  indicated  that  we  could  submit  questions  to  coun- 
sel. Now  I  just  want  to  be  sure  and  see  if  I  am  correct  in  this  interpre- 
tation that  that  would  mean  all  counsel,  including  Mr.  St.  Clair,  on 
questions  of  cross-examination  ? 

Am  I  correct  in  that  ? 

The  Chairman.  The  gentleman  is  completely  mistaken  if  he  feels 
that  the  questions  are  going  to  be  furnished  to  Mr.  St.  Clair  by  mem- 
bers of  this  committee.  I  would  hope  that  the  committee  member  rec- 
ognizes that  we  have  counsel  and  that  we  have  not  employed  Mr. 
St.  Clair  as  our  counsel. 

Mr.  HuNGATE.  Will  the  gentleman  yield  ? 

Mr.  Mar,\ziti.  Certainly. 

Mr.  Htjngate.  I  thank  the  gentleman  for  yielding  and  I  perliaps 
overstated  the  method  in  which  it  would  be  handed  up,  whicli  is  simply 
a  mechanical  thing,  and  also  I  would  say  to  the  gentleman  from  Mich- 
igan I  would  suppose  that  what  I  am  trying  to  say  is  that  the  questions 
will  be  asked  by  counsel  for  the  committee  and  I  suppose  that  would  be 
either  Mr.  Doar  or  Mr.  Jenner,  or  maybe  one  of  the  other  counsel  would 
be  working  it.  And  whatever  way  would  seem  most  dignified  to  the 
members,  I  suppose  those  questions  could  be  forwarded  and  thank 
you. 

Mr.  Maraziti.  Well  thank  you  very  much.  I  am  very  happy  and 
pleased  about  having  this  clarification,  because  when  this  was  dis- 
cussed with  me  I  was  given  to  understand  that  Mr.  St.  Clair  could 
receive  questions  and  therefore  I  cannot  support  this  motion.  I  will  not 
give  up  my  right. 

Mr.  Danielson.  Question. 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Mr.  Chairman,  I  have  some  very  grave  reservations, 
although  I  think  the  purport  of  this  amendment  is  necessary.  I  think 
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it  is  clear  to  the  committee  tliat  wo,  liavc  to  deal  with  this,  witli  the  iii- 
torroo^atioii  of  witnesses  expeditiously.  But,  alono-  the  lines  of  the 
questioning  hy  Mr.  Flowei'S  I  would  like  to  ask  the  chairman  what  the 
procedure  would  he  in  the  event  that  a  question  that  you  had  suhmitted 
to  counsel  elicited  a  response  that  needed  a  followu[)^  How  would  that 
take  place?  Would  the  memher  be  entitled  to  submit  another  question? 

The  ('liiAiRMAN.  Of  conrse. 

Ms.  HoLTZMAN.  To  follow  up.  Well,  I  thank  the  chairman  for  liis 
assnrance. 

The  Chairman.  The  question  is  on  the  motion  of  the  gentleman  from 
Missouri.  All  those  in  favor  of  the  motion  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Chairman.  The  ayes  appear  to  have  it.  A  call  of  the  roll  is  de- 
manded. The  clerk  will  call  the  roll.  All  those  in  favor  of  the  motion, 
please  signify  by  saying  ave;  those  opposed,  no.  The  clerk  will  call  the 

I'OII. 

The  Clerk.  ]Mr.  Donoliue. 

Mr.  DoNOHUE.  Aye. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Aye. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edw^ards.  Aye. 

The  Clerk.  Mr.  Hnngate. 

Mr.  Hungate.  Aye. 

The  Clerk.  Mr.  Conyers. 

Mr.  Conyers.  Aye. 

The  Clerk.  Mr.  Eilberg. 

Mr.  EiLP.ERG.  Aye. 

Tlie  Clerk.  I^Ir!  Waldie. 

INTr.  Waijdie.  Aye. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowhers.  Aye. 

The  Clerk.  Mr.  Mann. 

Mr.  Mann.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  Aye. 

Tlie  Ct,erk.  Mr.  Seiberling. 

IVfr.  Seiberling.  Aye. 

The  Clerk.  Mr.  Danielson. 

Mr.  Panielson.  Aye. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  Aye. 

The  Clerk.  Mr!  Rangel. 

Mr.  Rangel.  Aye. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  Aye. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  Aye. 

The  Clerk.  Ms.  Holtzman. 
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Ms.  HoltzjMAN.  No. 

The  Clerk.  Mr.  Owens. 

Mr.  O^VT:Ns.  Aye. 

The  Clerk.  Mr.  Mezvinsky. 

ISIr.  jSIezvixsky.  Aye. 

The  Clerk.  Mr.  Hutchinsoji. 

Mr.  ]McClory.  Ave  by  proxy. 

The  Clerk.  Mr.  McClory. 

]\Ir.  JMcClory.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

Tl\e  Clerk.  Mr.  Railsback. 

IMr.  Railsback.  Aye. 

Tiie  Clerk.  ]Mr.  Wiggins. 

Mv.  Wiggins.  Aye. 

The  Clerk.  Mr.  Dennis. 

jNIr.  Dennis.  Xo. 

The  Clerk.  Mr.  Fish. 

^Ir.  Fish.  Aye. 

The  Clerk.  ^Ir.  Mayne. 

]Mr.  jSIayne.  Aye. 

Tlie  Clerk.  Mr.  Ilogan. 

[No  response.] 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

]\Ir.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

]Mr.  Lott.  No. 

The  Clerk.  Mr.  Froehlicli. 

;Mr.  Froeiilich.  No. 

The  Clerk.  Mr.  Moorheacl. 

]Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziri. 

j\Ir.  Mail\zitt.  No. 

The  Clerk.  ]\Ir.  Latta. 

]Mr.  Latta.  No. 

The  Clerk.  !Mr.  Rodiiio. 

Tiie  Chairman.  Aye. 

Mr.  Dennis.  Mr.  Chairman,  parliamentary  inquiry. 

The  Chairman.  The  clerk  will  first  report  the  vote. 

The  Clerk.  Mr.  Chairman,  31  members  have  voted  aye ;  6  members 
have  voted  no. 

The  Chairman.  The  motion  is  agreed  to. 

Mr.  Dennis.  Mr.  Chairman,  parliamentary  inquiry  on  this  subject. 

The  Ciiair:man.  Before  other  members  are  recognized.  I  would  like 
to  just  remind  the  members  that  in  order  that  they  know  just  what 
dates  we  are  discussing  insofar  as  the  T  full  working  days  are  concerned 
so  that  we  know,  the  dates  are  Jidy  2,  3,  8,  9,  10, 11,  and  12.  .     , 

Mr.  Df.nnts.  Mr.  Chairman,  parliamentary  inquiry. 
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Mr.  S.^riTii.  Did  I  uiulerstand  further  tlie  cliairman  to  say  if  nec- 
essary during  that  period  of  time,  we  are  going  to  work  evenings  if 
we  have  to  ? 

The  Chairman.  Oli,  yes.  The  understanding  was  within  the  7  full 
working  days  and  the  announcement  was  made  by  the  Chair  tliat  we 
would  be  available  morning,  afternoon,  and  evenings. 

]Mr.  Dexxis.  Mr.  Chairman,  may  I  make  an  inquiry  ? 

The  CiiAiRiMAN.  Mr.  Dennis. 

Mr.  Dexxis.  Thank  you,  Mr.  Chairman. 

The  motion  we  just  passed  has  to  go  to  the  House,  as  I  understand 
it.  Is  that  correct? 

The  Chairmax.  That  is  correct. 

Mr.  Dexxis.  I  would  like  to  respectfully  request  opportunity  to  sub- 
mit a  mir^ority  report. 

The  Cttairmax.  The  Chair  is  going  to  advise  the  gentleman  from 
Indiana  that  there  will  be  no  oportunity  for  minority  reports.  It  is 
intended  that  this  be  placed  on  suspension. 

Mr.  Dexxis.  "Well,  if  the  chairman 

The  CiiAiRMAX.  And  it  is  the  intention  of  the  Chair,  after  havinjr 
discussed  this  Avith  the  leadership  on  botli  side,  tliat  would  would 
come  u])  on  IMonday. 

Mr.  Dexxis.  I  thank  the  cliairman  for  that.  I  will  he  there  and  take 
such  time  as  I  may  get  under  the  rules  to  speak  against  it  there. 

Mv.  IMezvixsky.  Mr.  Chairman? 

The  Chairmax.  Mr.  Mezvinsky. 

INIr.  Mezvix^sky.  INIr.  Chairman,  I  Icnow  it  is  late  and  I  have  a 
unanimous  consent  request.  I  ask  unanimous  consent  that  the  chair- 
man be  autliorized  to  send  a  letter  to  tlie  President  requesting  that  he 
send  to  this  committee  a  response  to  those  questions  propounded  by 
the  Joint  Committee  on  Internal  Revenue  Taxation  in  its  letter  of 
March  22.  1974.  That  is  the  letter  that  was  sent  by  the  joint  com- 
mittee on  tliat  date  of  the  taxpayer,  Mr.  Nixon.  I  ask  unanimous  con- 
sent tliat  the  chairman  send  to  the  President  a  letter  requesting 
response. 

Mr.  ^NIcClort.  Mr.  Chairman,  I  respectfully  suggest  that  no  notice 
of  this  is  included,  it  is  not  on  the  agenda  of  this  meeting.  I  object 
to  the  unanimous-consent  request. 

The  Chairman.  Objection  is  heard. 

]Mr.  ]\[ezvixsky.  Mr.  Chairman,  then  I  shall  move — I  have  a  motion 
at  the  desk. 

Ms.  Jordax.  Eeserving  the  riglit  to  object.  Mr.  Chairman. 

The  CiTAn^^rAX.  The  gentleman  will  be  advised  that  there  is  no 
such  item  listed  on  the  agenda. 

Mr.  "WioGix's.  Parliamentary  inquiry,  Mr.  Chairman. 

Mr.  ]\rEzvTX*SKY.  Mr.  Cliairman,  do  I  unrlerstand  that  to  mean  that 
under  the  category  of  witnesses  and  the  whole  problem  of  questions 
that  should  be  raised,  this  is  not  in  order  to  be  raised  at  this  time;  is 
that  right? 

The  Cttairmax'.  That  is  not  in  order  to  be  raised  at  this  time,  since 
it  is  not  listed  on  the  agenda. 

TNfr.  ]\rEzvTxsKY.  Cnn  I  respeetfully  request  when  I  can  put  this 
before  this  committee  so  that  it  is,  so  we  can  have  this  information 
which  is  vital  and  significant? 
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The  Chairmx^n.  I  would  advise  the  gentleman  that  under  the  rules 
of  the  committee,  if  the  gentleman  sought  to  move  for  the  consideration 
of  this  item  and  there  were  two-thirds  voting  in  the  affirmative,  then 
the  matter  could  be  placed  on  the  agenda.  But  it  would  take  a  two- 
thirds  vote  on  the  part  of  the  members  now  present  on  his  vote  to 
place  it  on  the  agenda  at  this  time. 

Mr.  ;McClory.  Mr.  Chairman,  I  move  that  the  committee  do  now 
adjourn. 

I  withdraw  that.  I  thought  we  were  through  with  our  business. 

Mr.  Kastexmeier.  Mr.  Chairman? 

Mr.  ]Mezvinsky.  Mr.  Chairman,  I  would  then  move  that  we  put  this 
on  the  agenda  at  this  time  to  consider  your  sending  a  letter  to  the 
President  to  answer  the  questions  raised  by  the  Joint  Committee  on 
Internal  Revenue  Taxation. 

The  Chairmax.  The  question  is  on  the  motion  of  the  gentleman.  It 
will  take,  as  I  stated,  a  two-thirds  vote  in  order  to  place  it  on  the 
agenda. 

Mr.  ;MEZ^^NSKY.  I  think,  if  I  may  speak  on  that,  Mr.  Chairman, 
very  briefly,  it  is  a  very  simple  request.  It  is  simply  a  letter  by  you, 
the  chairmaii,  to  the  President  asking  him  to  respond  to  the  questions 
that  have  been  very  specifically  stated  by  the  Joint  Committee  on  In- 
ternal Revenue  Taxation.  I  think  it  is  a  matter  that,  one,  is  significant ; 
and  two,  should  l^e  pro  forma. 

Mr.  Wiggins.  Parliamentary  inquiry,  Mr.  Chairman. 

Mr.  McClory.  Mr.  Chairman? 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  I  hope  we  will  vote  against  this  motion.  This  is  some- 
thing that  if  we  are  going  to  take  action  on  it,  it  requires  careful  and 
thoughtful  consideration.  I  am  not — not  knowing  that  the  gentleman 
was  going  to  propose  this,  I  was  not  prepared  to  debate  it.  I  think 
it  is  something  that  should  be  noticed  and  I  think  if  the  gentleman 
makes  his  request  at  the  appropriate  time,  if  it  is  something  that  is 
necessary  and  relevant  to  our  hearing,  it  can  be  placed  on  the  agenda 
at  a  regiiLarly  scheduled  meeting. 

First  of  all,  I  hope  that  the  gentleman  will  withdraw  his  motion. 
Otherwise,  I  hope  that  the  motion  will  be  defeated. 

]Mr.  Wiggins.  Will  the  gentleman  yield  ? 

iSlr.  McClory.  Yes,  I  yield  to  the  gentleman. 

Mr.  "Wiggins.  I  have  an  obvious  interest  in  this,  Mr.  Chairman.  I 
have  circulated  to  the  members  early  on  in  these  proceeding  a  proposed 
resolution  which  dealt  with  the  subject  of  interrogatories.  It  was 
ruled,  as  we  all  recall,  out  of  order  as  an  amendment  to  the  Thornton 
resolution.  Now,  the  chairman's  action  with  respect  to  our  colleague 
from  Iowa  indicates  to  me  that  if  I  were  to  offer  a  similar  motion,  it 
would  also  be  out  of  order  and  that  it  would  take  a  two-thirds  vote 
to  make  it  relevant  and  germane  to  this  meeting. 

Well,  I  think  it  is  relevant  and  germane  to  this  meeting  and  accord- 
ingly, the  only  way  I  could  get  my  amendment  before  the  body  is  to 
support  Mr.  Mezvinsky's  motion  and  then  to  offer  a  substitute  to  that, 
because  his  motion,  as  I  understand  it,  is  directed  only  to  the  IRS  re- 
sponses and  I  personally  believe  that  he  should  have  that  right  and 
the  committee  may  desire  the  information,  but  that  it  should  not  be 
so  restricted. 
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]\Ir.  ]McCl()ry.  Mr.  C'Jiainiian,  I  think  tliat  I  Avas  i-ecog-nizod  in  op- 
position to  tlie  motion.  I  want  to  say  that  notwithstanding  the  interest 
of  my  esteemed  colleague  from  California,  I  think  that  this  recjuires 
being-  placed  on  a  regularly  scheduled  meeting  and  I  think  it  is  some- 
tlnng  that  we  should  consider  thoughtfully  in  advance  of  taking  ac- 
tion on  it.  I  hope  that  the  motion  to  place  it  on  the  agenda  at  this  time 
will  be  defeated. 

Mr.  Mezvixsky.  Mi:  Chairman,  let  me  say  that  I  will  not  delay 
this  meeting,  but  I  would  hope  that  in  fact,  it  would  be  on  the  agenda. 
Could  I  have  at  least  some  assu.rances  that  this  matter  could  be  put 
on  an  agenda  in  the  very  near  future  (  I  mean  what  kind  of  assurances 
can  I  get  that  this  will  not  be  delayed  until  after  all  the  witnesses 
hearings  are  concluded,  on  which  we'  Imxe  just  had  a  timetable  going 
through  the  li2th.  If  I  could  ha\-e  at  least  some  understanding  that  it 
could  bo  considered  before  then,  I  certainly  would  withdraw  the  mo- 
tion at  this  time. 

The  Chairman.  If  the  gentleman  will  withdraw  his  motion,  I  would 
advise  him  that  the  only  time  that  is  going  to  be  available  to  us  is  the 
time,  I  thiiik.  on  Monday  next,  the  first  time  that  we  could  call  such 
a  meeting  for  the  purpose  of  considering  this  matter.  Then,  of  course, 
it  would  be  in  order  as  well  for  the  gentleman  from  California. 

Ms.  Jordan.  Mr.  Chairman  ? 

The  Chairman.  Ms.  Jordan. 

Ms,  Jordan,  I  would  also  ask  that  counsel  advise  us  l)eforG  we  take 
this  action  as  to  whether  to  i)roi)ound  an  oft'er  to  the  President  as  to 
what  effect  this  would  have  on  the  subpeuas  that  we  have  issued  and 
we  continue  to  say  that  we  are  after  the  best  evidence  from  the  Presi- 
dent, subpena  him,  and  get  what  he  has,  Xow  all  of  a  sudden,  are  we 
going  to  change  our  mode  of  procedure  and  seek  written  interroga- 
tories, which  in  my  judgment  woidd  not  be  the  best  evidence. 

The  Chairman.  I  would  liope — let  me  state  this.  Before  the  Chair 
agrees  to  set  any  time  foi-  any  meeting  for  any  such  resolution,  the 
Chair  would  like  to  have  the  opj^oitunity  to  confer  witli  both  the 
gentleman  from  Iowa  and  the  gentleman  from  California  and  counsel 
to  try  to  ascertain  just  what  the  i)Osition  would  be  regarding  the  ques- 
tion put  by  the  gentlelady  from  Texas. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

Mr.  Mezvinsky.  I  will  be  glad  to  yield  to  the  gentlewoman. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mr.  Mezvinsky.  Well,  in  view  of  the  discussion,  I  shall  withdivaw 
the  motion  at  this  time,  w^ith  the  hopeful  assurance  that  we  can  have 
a  meeting  soon  and  have  it  resolved. 

The  Chair:sian.  May  I  state  that  jNfr.  Kastenmeier  has  a  matter 
which  is,  I  am  advised,  not  controversial  and  emanates  from  his  com- 
mittee, I  think  that  there  is  a  question  of  some  urgency  and  INIr.  Kasten- 
meier would  like  to  present  this  to  the  committee.  I  understand  that  he 
will  not  be  taking  any  time,  moi-e  than  a  cou]ile  of  minutes,  to  explain  it. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Chairman.  That  is  f^OTrect. 

I  am  reluctant  to  impose  upon  the  full  committee's  time  in  connec- 
tion with  this.  I  must  ask  unanimous  consent,  in  oixler  that  it  be  taken 
UD,  for  the  immediate  considei-ation  of  U.K.  7riS4.  a  bill  to  extend  the 
life  of  a  design  patent  constituting  the  design  of  the  badge  of  tlie  DAR. 
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Avhieli  will  in  tlie  ordinary  course  expire  on  July  12,  lOTi,  in  about 
2  weeks. 

Further,  there  is  a  subcommittee  amendment  correcting  a  ty- 
poo-raphical  error  on  line  5  of  the  bill  where  31,503  should  read  21,053. 

The  action  of  the  subcommittee  supporting  this  measure  is  unani- 
mous. It  is  not  controversial.  It  has  happened  a  number  of  times  that 
this  patent  has  been  extended.  Tliere  has  never  been  any  opposition  to 
mv  knowledo-e.  It  was  first  granted  on  September  22,  1891.  It  is  for  a 
term  of  14  years.  It  is  one  of  the  things  that  w^e  in  the  Congress  are 
required^lrom  time  to  time  to  do  for  this  patriotic  organization. 

Mr.  CoNYERS.  Would  the  gentleman  yield  ? 

Mr.  Eaxgel.  Eeserving  the  right  to  object,  Mr.  Chairman,  what  is 
this  all  about,  Mr.  Kastenmeier?  What  is  this  urgency  and  what  is 
going  to  expire  and  how  is  it  going  to  adversely  affect  these  Daughters 
of  the  American  Eevolution  ? 

j\Ir.  Kastexmeier.  Irrespective  of  how  one  may  feel  about  the  or- 
ganization in  terms  of  its  views,  I  would  hope  that  every  member  of 
the  committee  would  appreciate  that  this  is  a  courtesy  extending  over 
many,  many  years. 

jNIr.  Raxgel.  What  is  it,  though  ? 

Mr.  Kastexmeier.  It  is  a  patent,  a  design  patent.  I  can  only  show 
the  gentleman.  It  is  a  wheel,  a  spinning  wheel  with  hands  and  I  guess 
a 

Mr.  Raxgfjl,.  They  cannot  use  this  without  legislation,  that  wheel  ? 

Mr.  Kastexmeier.  That  is  correct.  They  would  not  have  the  right 
to  use  it.  They  could  not  use  it  exclusively  without  the  patent,  which 
has  been  extended,  I  think,  four  times  for  periods  of  14  years.  It  has 
to  be  done  before. 

Mr.  Raxgel.  It  will  not  come  up  for  another  14  years,  right? 

Mr.  Kastexmeier.  That  is  right.  You  and  I  will  long  since  be  gone 
from  the  Congress. 

Mr.  Raxgel.  I  have  no  objection,  Mr.  Chairman. 

Ml-.  CoxYERS.  Reserving  the  right  to  oliject  on  a  more  serious  note, 
to  whom  have  they  denied  access  to  their  facilities  recently? 

]Mr.  Kastexmeier.  We  did  not  go  into  that.  The  gentleman  knows 
that  this  is  not  a  matter  of  concern  as  far  as  whatever  actions  the 
DAR  may  have  taken  or  whatever  positions  they  may  have  taken 
over  the  years.  We  do  this  for  many  organizations  whether  or  not 
every  member  of  Congress  agrees  with  the  various  positions.  We  hope 
that — various  organizations,  of  course,  improve  in  terms  of  their 
attitudes.  But  nonetheless,  I  do  not  think  that  is  what  is  at  issue  here. 

j\[r.  McClory.  Will  the  gentleman  yield  ? 

Mr.  CoxYERS.  I  am  reserving  an  objection  and  I  am  very  reluctant 
to  place  it  at  this  time,  but  I  do  not  think  I  have  very  much  other 
alternative  in  view  of  the  fact  that  this  is  not  timely  brought.  INIany 
other  matters  here  have  not  been  put  on  the  agenda  and  with  the 
greatest  deference  and  respect  for  my  fellow  subcommittee  chairman, 
I  feel  that  I  am  going  to  lodge  an  objection. 

Mr.  Kastexmeier.  I  am  sorry  to  hear  that.  I  think  it  is  unnecessary. 
The  patent  will  expire.  Presumablv,  we  can  revive  it.  ]My  feeling  is 
that 

Mr.  CoxYERS.  Might  I  inquire  further? 
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The  Chairman.  Will  the  gentleman  jield  ? 

Mr.  CoNYERS.  Is  tliis  objection  going  to  prevent  them  from  ever 
having  this  patent?  You  mean  this  objection  will  preclude  them  from 
having  a  patent  ? 

Mr.  Kastenmeier.  No,  I  cannot  accord  the  gentleman  that  great  a 
power. 

Mr.  CoNTERs.  Then  I  object. 

The  Chairman.  The  objection  is  heard.  Ms.  Holtzman. 

Ms.  Holtzman.  I  very  much  appreciate  the  chairman's  yielding  to 
me.  I  had  a  question  as  to  when  a  matter  might  be  j)laced  on  the  agenda. 
When  we  were  discussing  the  issuance  of  subpenas,  it  occurred  to  me 
that  there  was  a  subpena  that  had  not  been  considered  by  counsel. 
I  did  not  offer  an  amendment  at  that  time  to  include  an  additional  one 
conversation  because  I  wanted  to  discuss  it  and  give  coimsel  a  chance 
to  consider  it  and  therefore  was  not  able  to  raise  it  at  the  appropriate 
point  in  the  agenda.  But  I  would  like  the  opportunity  to  do  so  if  there 
IS  another  meeting  scheduled  to  consider,  for  example,  the  motions  by 
Mr.  Mezvinsky  and  Mr.  Wiggins.  I  wonder  if  the  chairman  miglit  give 
me  some  assurance  about  that  ? 

The  Chairman.  The  Chair  can  merely  state  and  the  Cliair  does  not 
at  this  time  want  to  assure  that  such  a  meeting  will  be  held.  But  I  do 
want  to  state  that  if  those  matters  are  discussed,  we  will  give  the 
gentlelady  an  opportunity  to  discuss  that  matter  as  well. 

y\s.  Holtzman.  J  thank  the  chairman. 

The  Chairman.  Remember  that  the  question  of  issuance  of  subpenas 
was  an  item  that  was  placed  on  the  agenda  only  after  there  had  been  a 
failure  to  comply  with  specific  requests.  That  is  the  matter  that  I 
think  has  to  be  borne  in  mind. 

Mr.  McCLORY.Mr.  Cliairman.  Could  I  just  say  this  ? 

Mr.  Kastenmeier,  through  our  counsel,  did  consult  with  Mr.  Hutch- 
inson, with  me,  and  with  Mr.  Railsback,  the  ranking  member  on  the 
subcornmittee,  and  all  agreed  that  there  would  be  no  objection  to  brinc:- 
ing  this  up  at  this  meeting.  I  wish  to  assure  the  gentleman  from  Wis- 
consin if  he  wishes  to  move  for  a  two-thirds  vote  to  suspend  the  rules 
in  order  to  place  this  on  the  agenda,  I  would  expect  to  support  it  and 
my  colleagues  would  support  it. 

Mr.  Kastenmeier.  Will  the  gentleman  yield  ? 

Mr.  McClort.  Yes,  I  yield. 

Mr.  Kastenmeier.  I  appreciate  that  very  much,  but  I  do  not  think 
it  is,  insofar  as  there  is  obiection,  we  can  pursue  it  in  due  course.  The 
patent  will  expire,  we  will  revive  it.  This  would  have  been  timely, 
though  not  utterly  essential.  It  is  more  appropriate  that  we  do  it  this 
wav. 

Mr.  McClory.  It  is  extremelv  difficult  boraupe  of  the  impeachmont 
inquirv  we  are  conduotinp-  to  take  care  of  other  lep-islation,  especiallv 
that  which  has  urgency.  So  I  think  we  should  make  accommodations 
where  we  can. 

Mr.  Mezvinsky.  Will  the  gentleman  yield  ? 

Mr.  Railsback.  Will  the  gentleman  yield  ? 

Mr.  McCi/)RY.  Yes. 

Mr.  Raitsbvck.  T  wnnt  to  support  your  snofirestion  nnd  snv  the 
chairman  did  hold  hearings.  There  were  several  of  us  present.  Wc  ap- 
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proved  it.  We  approved  of  tlie  Avhole  procedure.  It  seems  to  nie  it  is 
timely.  I  am  no  big  devotee  of  the  DAK,  yet  I  can  understand  how 
important  this  is  to  them.  I  woukl  just  suggest  I  think  you  will  have 
good  support  over  here.  It  might  be  worthwhile  putting  it  on. 

Mr.  Mezvixsky.  Will  the  gentleman  yield  ? 

Mr.  McClory.  Yes,  I  yield  to  the  gentleman. 

Mr.  ]^IEZ\^xsKY.  Do  we  set  it  so  that  if  the  gentleman  froniMichigan 
wants  to  study  the  matter,  if  we  consider  it  on  Monday  before  we  go 
into  hearings,  at  least  we  will— would  that  be  timely,  and  we  could  set 
up  a  meeting  so  we  could  consider  that  as  well  as  other  matters  that 
maybe  you  want  to  consider  ? 

The  Chairman.  The  Chair  would  like  to  state  that  while  I  recognize 
that  this  matter  is  something  that  the  gentleman  from  Wisconsin  is 
interested  in,  nonetheless,  I  believe  that  considering  that  we  have  a  lot 
of  other  important  matters  that  are  on  the  agenda  or  that  may  be  on 
the  agenda,  I  can  hardly  think  it  would  be  appropriate  to  scliedule  this 
in  preference  to  other  matters. 

Mr.  Mezvinsky.  I  did  not  mean  in  preference,  but  since  we  liave 
had  that  discussion  as  to  a  possible  meeting  on  Monday,  this  could 
certainly  be  considered. 

The  Chairman.  Well,  perhaps  after  the  gentleman  from  Wisconsin 
has  discussed  this  further  with  the  gentleman  from  Michigan,  there 
may  be  some  other  opportunity,  but  I  cannot  at  this  time  schedule  a 
meeting  for  that  purpose. 

Mr.  McClory.  I  move  we  adjourn. 

The  Chairman.  The  motion  has  been  made  to  adjourn.  The  commit- 
tee is  adjourned.  We  will  meet  tomorrow  morning  in  hearing  at  10 
o'clock.  That  is  a  closed  hearing  to  hear  Mr.  St.  Clair  and  questions 
will  be  asked  only  for  purposes  of  clarification. 

[Whereupon,  at  7:35  p.m.,  the  committee  recessed  to  reconvene 
at  10  a.m.,  Thursday,  June  27, 1974.] 
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THURSDAY,  JUNE  27,    1974 

House  of  Eepresextatives, 

CoMlvriTTEE  ON  THE  JuDICIARY, 

Washingto7i,  B.C. 

The  committee  met,  pursuant  to  notice,  at  10:25  a.m.,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presidina')-  Donohue.  Brooks. 
Kastenmeier,  Edwards.  Hungate.  Con  vers.  Eilberg,  Waldie,  Flovrers, 
]Mann,  Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman,  Owens,  Mezvinsky,  Hutchinson,  IMcClory, 
Smith,  Sandman,  Railsback,  Wiggins,  Dennis,  Fisli,  Mayne,  Hogan, 
Butler,  Cohen,  Lott,  Froehlich,  Moorhead,  Maraziti,  and  Latth. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Albeit  E.  Jenrxer,  Jr.,  special  counsel  to  the  minority;  Sanuiel  Garri- 
son HI,  deputy  minority  counsel;  Bernard  "lY.  Nussbaum,  senior 
associate  special  counsel;  Evan  A.  Davis,  counsel;  Richard  H.  Gill, 
counsel;  R.  L.  Smith  INIcKeithen.  counsel;  James  B.  F.  Oliphant,. 
counsel;  George  Rayborn.  counsel;  Hillary  D.  Rodham,  counsel; 
Gary  W.  Sutton,  coTinsel ;  William  A.  White,  counsel ;  Fred  G.  Fol- 
som",  tax  consultant;  Robert  ]McGraw,  investigator:  Jonathan  Flinty 
research  assistant. 

Committee  staff  present :  Jerome  ]M.  Zeif  man.  general  counsel ; 
Garner  J.  Cline,  associate  general  counsel;  and  Franklin  G.  Polk, 
associate  counsel. 

Also  present:  James  D.  St.  Clair,  special  counsel  to  the  President; 
John  A.  McCahill,  assistant  special  counsel;  and  Malcolm  J.  Howard, 
assistant  special  counsel. 

The  CiTATRiMAN.  Tlie  committee  will  come  to  order. 

This  morning  we  are  pleased  to  welcome  INIr.  St.  Claii*.  Though  he 
has  been  in  this  room  and  maintaining  strict  silence  in  observance  of 
the  rules,  nonetheless,  I  want  him  to  know  that  he  is  welcome  in  these 
Chambers.  He  is  welcome  as  a  distinguished  member  of  the  bar  and  of 
course,  as  President's  counsel. 

Pursuant  to  the  impeachment  inquiry  procedures  that  were  adopted 
by  the  committee  on  INfav  2,  1974,  after  an  initial  presentation  has 
been  completed,  the  President's  counsel  woidd  be  invited  to  respond 
orally  or  in  writing,  as  shall  be  determined  by  the  committee.  Mr. 
St.  Clair  is  here  this  morning  to  present  his  response.  Such  response, 
as  we  know,  shall  be,  in  accordance  with  the  resolution  by  Mr.  Mann, 
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in  ilic  manner  of  the  initial  presentation  before  tlie  committee  in  ac- 
cordance Avith  rnle  A,  and  may  consist  of  information  and  evidentiary 
material,  other  than  the  testimony  of  Avitnesses,  believed  by  the  Presi- 
dent's counsel  to  be  pertinent  to  the  inquiry.  Counsel  for  the  President 
shall  be  alforded  an  opportunity  to  supplement  his  written  response 
with  an  oral  presentation  before  the  committee.  Such  presentation 
shall  be  in  executive  session. 

In  accordance  with  that  resolution,  Mr.  St.  Clair  is  here.  I  would 
like  to  state  that  Mr.  St.  Clair,  I  am  sure,  as  a  distinguished  member 
of  the  bar,  knows  what  the  rules  are,  and  we  want  him  to  know,  too, 
tliat  while  we  do  have  rules,  nonetheless,  in  the  interest  of  a  fair  in- 
quiry, the  Chair  will,  of  course,  interpret  those  rules  in  the  best  in- 
terest of  the  inquiry,  as  strictly  as  he  possibly  can  but  recognizing 
that  there  always  has  to  be  some  liberal  interpretation  in  order  to 
make  the  response  fair. 

I  think  tliat  in  that  spirit,  the  committee  welcomes  Mr.  St.  Clair. 

I  do  want  to  state  that  INIr.  St.  Clair  has  indicated  that  while  he  has 
I'equested  a  time  of  1  or  2  days  to  make  this  presentation,  nonethe- 
less, ]\Ir.  St.  Clair  expressed  to  me  that  he  hoped  he  might  be  able 
to  conclude  his  presentation,  if  it  is  at  all  possible,  today.  This  is  not 
restrictive.  I  do  want  Mr.  St.  Clair  to  know,  however,  that  there 
may  be  interruptions.  This  is  not,  as  he  knows,  any  discourtesy  to 
him,  but  we  may  have  to  go  on  to  the  Chambers  in  order  to  vote. 

I  further  want  to  state  that  as  Mr.  Doar  and  Mr.  Jenner  were 
directed  to  present  this  material  in  accordance  with  the  rules,  Mr. 
St.  Clair's  presentation,  I  am  sure,  will  be  in  the  same  manner,  and 
I  would  ho]>e  and  I  would  urge  that  in  the  interest  of  according  Mr. 
St.  Clair — I  know  everyone  wants  to — a  fair  opportunity  to  make 
his  response  uninterrupted,  questions  that  may  be  directed  to  Mr.  St. 
Clair  will  be  only  clarifying  questions.  I  would  urge  that  we  consider 
that  tliey  be  clarifying  questions  and  not  in  any  way  delay  these 
proceedings. 

With  that.  Mr.  St.  Clair,  I  want  to  welcome  you  to  this  commit- 
tee and  in  the  best  spirit  of  conducting  this  presentation,  we  await 
your  presentation. 

Mr.  Hutchinson.  Mr.  Chairman,  if  I  might,  I  would  like  simply  to 
join  the  chairman  in  welcoming  Mr.  St.  Glair  and  assure  him  that 
we  look  forward  with  a  great  deal  of  interest  and  I  am  sure  that 
his  presentation  will  be  helpful  to  the  committee. 

I  would  like  to  ask  one  preliminary  question.  I  have  one  volume  here. 
Plow  many  volumes  do  you  have,  Mr.  St.  Clair  ? 

3rr.  St. "Clair.  Four.  "Mr.  Hutchinson. 

INIr.  HuTCHixsox.  Thank  you. 

Mr.  St.  Clair.  Mr.  Chairman  ? 

The  Chairman.  Mr.  St.  Clair. 

Mr.  St.  Clair.  Members  of  the  committee,  first,  may  I  introduce,  in 
addition  to  Mr.  ]McCahill,  who  lias  been  with  me  for  these  several 
weeks,  my  associate,  Mr.  Malcolm  J.  Ploward,  sitting  at  my  right.  Mr. 
Howard  comes  from  Greenville,  N.C.,  graduated  from  West  Point, 
and  is  also  a  graduate  of  Wake  Forest  Law  School.  He  came  to  the 
White  House  0I/2  months  ago  as  a  staff  assistant  after  having  been  as- 
sistant U.S.  attorney  in  North  Carolina.  The  chairman  at  my  request 
has  permitted  Mr.  Howard  to  be  here  and  be  of  some  assistance  to  me. 
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I  would  like  preliminarily  for  the  record  to  show,  whatever  may  be 
said  outside  of  this  room,  that  I  believe  the  President's  counsel  has 
been  treated  with  the  utmost  courtesy  and  I  appreciate  it. 

Second,  I  would  like  to  note  that  the  staff  of  the  committee,  the 
special  staff,  have  made  a  comprehensive  presentation  of  facts  that 
from  our  point  of  view  made  our  task  both  easier  and  more  difficult. 
I  have  not  sought  to  repeat  any  matters  that  they  have  already  pre- 
sented. There  will  be,  I  hope  we  will  find,  only  minor  instances  of 
repetition  wdiere,  in  our  judgment,  it  will  be  necessary  for  context  pur- 
poses. But  I  have  sought  to  avoid  endless  repetition  of  matters  already 
before  you,  with  the  firm  belief  that  this  committee,  in  its  deliberations, 
will  look  at  all  of  the  facts  as  a  comprehensive  whole  and  I  perceive  our 
role  to  be,  as  Mr.  Doar  and  Mr.  Jenner  have  perceived  their  role  to  be, 
at  this  stage  at  least,  to  supply  essentially  factual  information  to  assist 
you  in  your  deliberations.  I  have  been  informed  that  when  this  phase  is 
over  and  oral  testimony  has  been  taken,  in  all  likelihood,  I  think  it 
would  be  useful  for  all  concerned  if  briefs  could  be  filed  with  the  com- 
mittee. But  this  is  at  this  stage  a  fact  presentation  of  those  matters  that 
have  not  specifically  been  called  to  your  attention  that  in  our  judgment 
should  be  brought  to  your  attention. 

We  have  four  volumes.  The  first  and  largest  one  deals  essentially 
with  the  Watergate  and  the  alleged  coverup.  Without  any  further  ado, 
I  would  elect  to  proceed  pretty  much  in  the  same  way  that  Mr.  Doar 
has  proceeded,  by  asking  Mr.  McCahill  to  read  the  paragraph  and  I 
would  like  to  comment  from  time  to  time  with  respect  to  backup  mate- 
rial, if  that  meets  with  the  chairman's  approval. 

The  Chairman.  Please  proceed. 

I  would  like  to  state  to  the  committee  that  Mr.  St.  Clair  did  make 
that  request  for  additional  staff  to  sit  with  him  and  aid  in  the  pre- 
sentation. I  consulted  with  the  ranking  Republican  member  and  I  know 
that  the  committee  is  pleased  to  accede  to  that  request.  Mr.  St.  Clair, 
please  proceed. 

Mr.  St.  Clair.  Tab  1. 

IVIr.  McCahill.  On  Alonday,  June  19, 1972,  2  days  after  the  break-in 
of  the  Democratic  National  Committee  headquarters,  Dean  contacted 
Liddy  and  Liddy  told  Dean  the  men  caught  in  the  Democratic  Na- 
tional Committee  headquarters  were  Liddy's  men  and  that  Magruder 
had  pushed  him  to  do  it.  Dean  asked  Liddy  if  anyone  from  the  White 
House  was  involved  and  Liddy  told  Dean  no. 

Mr.  St.  Clair.  In  support  of  this  paragraph,  as  is  going  to  be  quite 
often  the  fact,  we  rely  on  the  sworn  testimony  of  Mr.  Dean  before  the 
Senate  select  committee.  At  page  933  of  his  testimony,  right  near  the 
bottom,  ^,h\  Dean  confirms  that  he  learned  from  IMr.  Liddy  that  no  one 
at  the  Yfhite  House  was  involved  in  the  break-in.  Tab  2. 

Mr.  ]McCahill.  John  Dean  testified  that  on  June  18,  1972,  1  day 
after  the  break-in  of  the  Democratic  National  Committee  headquarters, 
"the  coverup  was  already  in  effect,  in  being."  Dean  testified  he  was 
in  on  the  coverup  from  the  very  beginning. 

Dean  concurred  with  Senator  Gurney  that  the  coverup  "grew  like 
Topsy,  and  Dean  was  a  part  of  it."  When  questioned  if  he  advised 
the  President  of  what  was  going  on,  Dean  responded  that  the  first 
time  he  ever  talked  to  the  President  was  September  15,  1972,  some 
3  months  later. 
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Mr.  St.  Ci.air.  It  has  ahvays  seemed  important  to  counsel  for  the 
President  that  inquiry  should  be  made  as  to  the  genesis  of  what  Dean 
alleged  Avas  a  coverup.  I  would  call  your  attention  to  the  testimony  in 
response  to  Senator  Gurney's  questions  on  1.357,  in  which  Mr.  Dean 
agrees  with  the  Senator  that  there  w^as  no  policy  set,  it  just  sort  of  grew 
like  Topsy.  He  confirmed  that  he  had  never  talked  with  tlie  President, 
at  the  very  bottom  of  that.  He  said:  "The  first  time  I  ever  talked  to 
the  President  was  on  Se])teinber  1.5."  Tlien  he  goes  on  to  discuss  an 
informal  matter  that  did  not  involve  any  matter  of  substantive  im- 
portance. It  seems  to  me  that  tliis  is  a  significant  fact.  Tab  3,  please. 

Mr.  McCahill.  Dean  did  not  meet  witli  the  President  until  approxi- 
mately 3  months  after  the  Democratic  National  Committee  headquar- 
ters break-in.  The  allegation  that  Dean  informed  the  President  of  an 
illegal  coverup  on  Se])tember  15, 1972,  is  based  exclusively  on  the  testi- 
mony of  Deau.  In  testimony  before  the  Senate  select  committee,  Dean 
stated  he  was  "certain  after  the  September  15  meeting  that  the  Presi- 
dent was  fully  aware  of  the  coverup." 

However,  in  ansAvering  questions  of  Senator  Baker,  he  modified 
this  by  agreeing  tliat  it  was  an  inference  of  his. 

Later,  Dean  admitted  he  had  no  personal  knoAvledge  that  the  Presi- 
dent knew  on  September  15  about  a  coverup  of  Watergate. 

]Mr.  St.  Clair.  Again,  Mr.  Chairman  and  members  of  the  committee, 
relying  on  Mr.  Dean's  testimony  before  the  Seuate  select  committee, 
this  tah  demoustrates  tlie  variation  or  modification  in  ]Mr.  Dean's  testi- 
mony from  his  original  statement  tliat  he  was  certain  the  President 
knew  about  it,  too,"as  the  tab  shows,  it  was  then  stated  on  page  1475, 
which  is  tab  3b,  that : 

It  was  an  inference  of  mine,  an  impression  I  had  as  a  result  of  tlie 

You  already  have  before  you,  of  course,  your  own  transci-ipt  of 
that  tape  of  September  15  that  relates  to  this  conversation.  When  it 
comes  time  for  briefing,  we  Avill  argue  the  matter.  But  I  would  call 
your  attention  to  the  variations  describing  this  impression  or  infer- 
ence that  ]Nrr.  Dean  says  he  drcAV  from  his  talk  Avith  the  President  on 
September  15,  tlie  first  time  he  ever  talked  with  the  President  in  any 
substantiA'e  manner.  Tab  4. 

Mr.  McCaiittx.  On  ]May  22,  1073,  the  President  stated  tliat  the 
bugging  and  burglary  of  the  Democratic  National  Committee  AA'as  a 
complete  surprise  and  that  he  had  no  prior  knowledge  that  persons 
associated  Avith  liis  campaign  had  planned  such  activities.  On 
March  21,  1973,  John  Dean  told  the  President  that  no  one  at  the 
White  House  kneAv  of  the  plans  to  break  in  the  Democratic  National 
Committee. 

Mr.  St.  Clatr.  This  tali  and  several  tabs  that  follow  deal  noAV  Avith 
the  evidence  related  to  the  President's  kuoAvledge  Avith  respect  to  the 
break-in  and  eA'ents  that  thereafter  folloAved.  This  tab  is  a  Presidential 
statement  of  May  22,  1973.  and  the  reference  to  the  transcript  of  the 
morning  meeting  of  March  21, 1973. 

May  I  say  by  Avay  of  explanation  regarding  these  transcript  ref- 
erences, and  I  do  not  think  it  poses  an  insupei-able  problem,  but  you 
Avill  observe  as  you  go  through  that  we  haA^e  relied  on  our  transcripts. 
That  is  largely  clue  to  mechanical  problems  in  coming  Avithin  the  time 
frame  that  Ave  Avere  operating  and  making  ourselves  available  to  the 
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committee's  transcripts.  It  was  not  even  clear  in  my  mind  that  we 
would  have  that  availability,  but  I  must  say  that  I  did  not  raise  the 
question  with  Mr.  Doar.  We  felt  it  was  important  in  this  inattor  to 
proceed  with  such  expedition  as  is  possible.  I  do  not  believe  that  there 
would  be  any  specific  difficulty  with  locating  in  the  committee's  tran- 
scripts these  particular  portions.  I  may  say  that  it  has  appeared  in 
the  newspapers  from  time  to  time  that  difterent  people  hear  different 
things  on  these  tapes.  The  tapes  that  had  been  furnished  to  you  and 
to  the  special  prosecutor  liave  been  transcribed  by  your  staff.  I  must 
say  I  believe  that  tliat  is  a  competent  job.  I  may  differ  with  respect  to 
some  of  the  words  that  they  find  tliat  we  do  not  find,  and  so  forth,  but 
that  is  your  staff's  product  and  you  no  doubt  rel}"  largely  on  that. 
And  I  do  not  find  any  difficulty  with  that. 

I  only  point  out  to  you  that  our  pagination  references  here  are  to 
our  own  transcripts.  But  I  think  you  will  not  have  any  difficulty  in 
locating  the  pertinent  portions  in  the  committee  transcripts.  And  I  do 
not  believe  the  substance  of  the  conversation  is  different  in  any  sig- 
nificant respect. 

The  Chairman.  Mr.  St.  Clair,  might  I  inquire  if  there  is  any  sug- 
gestion at  all  in  what  you  state  that  the  transcripts  that  the  committee 
has  prepared  would  have  less  weight  than  the  transcripts  that  are  being 
presented  by  you  now  ? 

Mr.  St.  Clair.  Xo;  I  would  say  tliey  would  have  at  least  the  same 
weight.  I  think  if  a  third  person  would  hear  it,  we  would  have  a  third 
transcript.  If  I  were  a  member  of  the  committee.  I  think  I  would  feel 
obligated  to  follow  my  own  staff''s  transcripts  unless  someone  were  to 
point  out  to  me  that  they  were  in  error.  And  I  find  notliing  of  sub- 
stantive difference  between  them.  There  are  some  areas,  but  I  would 
say  the  committee  transcripts  are  appropriate,  valid  transcripts.  Some- 
times I  think  tliey  are  more  favorable  to  the  President  than  our  own. 
I  may  point  out.  That  is  wliy  I  am  suggesting  that  you  follow  them. 

Mr.  Waldie.  Mr.  Cliairman  ? 

The  Chairman.  Mr.  Waldie. 

Mr.  Waldie.  May  I  ask  a  question  for  clarification  ? 

The  transcript  to  which  you  are  alluding.  I  assume,  is  the  March  21 
transcript — or  is  this  September  15  ? 

Mr.  St.  Clair.  No  ;  this  is  the  March  21,  the  morning. 

Mr.  Waldie.  And  may  I  ask,  the  Chair  vrill  recall  ISIr.  Owens'  col- 
loquy with  the  Chair  relative  to  an  amendment  he  was  seeking  at  one 
time  to  haA'e  considered  by  the  committee  concerning  discussion  of 
edited  transcripts  to  which  the  committee  does  not  have  a  tape.  It  was 
my  understanding  that  the  committee  was  to  rule  that  those  transcripts 
would  not  be  permitted  to  be  argued  by  the  person  in  whose  possession 
the  best  evidence  rests.  Is  that  still  the  Chair's  contention  ? 

The  Chairman.  This  is  still  the  Chair's  contention. 

Mr.  St.  Ci^mr.  Mr.  Chairman,  the  tapes  do  not  fall  in  that  categorv. 

Mr.  jSIcClory.  ]\Iay  I  ask  the  chairman  this  question :  We  relied  on 
the  transcripts  we  had  received  from  the  White  House  in  our  presenta- 
tion, did  we  not  ? 

Mr.  DoAR.  We  only  sunniiarized  the  transcripts.  We  made  no  com- 
ment on  them  at  all. 

Mr.  ^IcClory.  They  were  included  in  some  of  the  tabs  that  we  had 
for  reference,  were  the}^  not  ? 
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j\Ir.  DoAR.  "We  included  them,  yes. 

j\Ir.  McClory.  Am  I  to  understand  that  Mr.  St.  Clair  can  use  the 
same  evidence  that  committee  counsel  used  ? 

The  CiiAiRMAX.  Of  course.  There  is  no  prohibition.  There  is  no 
proliibition  against  presenting  it. 

IMr,  Waldie.  Mr.  Chairman,  it  is  my  understanding  tliat  your 
response  to  Mr.  Owens  and  your  response  to  me  was  tiiat  the  best 
evidence  was  in  the  possession  of  Mr.  St.  Clair's  client  and  that  he 
ought  not  to  be  permitted  to  rely  on  less  than  the  best  evidence,  whereas 
in  our  case,  the  best  evidence  we  had  was  the  edited  transcripts. 

The  Chairman.  That  is  correct.  But  the  Chair  did  not,  however, 
rule  tliat  the  evidence  that  ]Mr.  St.  Clair  would  be  presenting,  which  he 
would  describe  as  such,  could  not  be  presented.  I  think  it  is  up  to  the 
committee  members  to  recognize  what  is  the  best  evidence  and  what 
is  secondary  evidence. 

]Mr.  Waldie.  I  misunderstood.  I  thought  the  Chair's  intention  was 
to  preclude  counsel  from  utilizing  evidence  that  is  not  best  evidence 
when  that  evidence  is  in  the  possession  of  his  client  and  the  client 
denies  access  to  it. 

T])e  Chairman.  That  was  not  the  Chair's  ruling.  If  it  was  under- 
stood as  such,  then  I  am  sorry  that  I  did  not  give  you  a  clarification. 

Mr.  McClory.  ISlr.  Chairman,  may  I  ask  another  question  for 
clarification  ? 

Mr.  OA^^:NS.  Mr.  Chairman,  may  I  say  this  first? 

The  Chairman.  Mr.  Owens. 

Mr.  Owens.  Mr.  Chairman,  the  clear  understanding  that  this  mem- 
ber had  was  that  if  Mr.  St.  Clair  offered  evidence  taken  from  primary 
evidence  within  his  control,  we  would  require  that  he  provide  us  with 
that  best  evidence,  with  that  primary  evidence.  Is  that  what  the  Chair 
is  ruling  against,  at  this  point  ? 

The  Chairman.  No  ;  the  Chair  is  not  ruling  against  the  request  on 
the  part  of  the  committee  for  the  best  evidence.  But  I  think  that  we 
have  to  understand,  as  a  committee,  that  the  best  evidence,  which  is, 
I  think,  in  the  contemplation  of  the  members  the  recorded  convei-sa- 
tions,  is  not  in  the  possession  of  the  committee,  that  it  was  refused 
to  tlio  committee  or  withheld  from  tlie  committee,  and  the  eviden- 
tiary presentation  being  made  here  is  clearly  described  as  not  the 
best  evidence.  I  do  not  think  that  we  can  foreclose  Mr.  St.  Clair 
from  presenting  to  us  as  the  evidentiary  n:iaterial  the  same  edited 
transcripts  that  have  been  released  and  have  been  described.  I  think 
it  is  a  question  for  the  committee  members  to  have  to  decide  that  this 
is  certainly,  in  the  opinion  of  the  Chair,  not  the  best  evidence  avail- 
able to  the  counsel,  but  it  is  the  best  evidence  available  to  us  at  this 
time. 

Mr.  0"\VENS.  Mr.  Chairman? 

Mr.  McClory.  Mr.  Chairman,  a  question  ? 

Mr.  Owens.  If  I  may  just  complete  that,  Mr.  I\IcClory. 

The  suggestion  of  the  Chair  was,  and  it  seems  valid,  that  if  Mr. 
St.  Clair  has  evidence  within  his  control,  namely,  a  tape  recording 
that  lie  should  not  be  allowed  to  submit  to  the  committee  transcripts 
whicli  we  have  no  chance  to  verify. 

Mr.  Sarbanes.  Will  the  gentleman  yield  ? 
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On  the  particular  evidence  before  us,  we  have  this  tape ;  do  we  not  ? 

jVIr.  Owens.  That  is  right. 

The  Chairman.  We  liave  the  tape  of  the  21st. 

Mr.  Maeaziti.  Let  us  go  ahead. 

Mr.  SxUiBANES.  I  think  the  question  would  be  pertinent  at  the  point 
when  we  are  dealing  with  a  transcript  of  wdiich  we  do  not  have  a  tape, 
which  is  under  the  control  of  Mr.  St.  Clair  and  therefore  in  his  power 
to  provide  the  committee. 

Mr.  McClory.  Mr.  Chairman,  a  question  of  pure  clarification.  Are 
the  pages  that  are  referred  to  here,  do  they  come  from  the  large  blue 
volume  ? 

Mr.  St.  Clair.  Yes,  sir. 

Mr.  Seiberling.  Mr.  Chairman,  further  clarification  on  this  point. 

I  Avonder  if  Mr.  St.  Clair,  as  he  goes  through  this  material  and  refers 
to  the  previously  published  transcripts,  could  indicate  whether  or  not 
this  is  a  section  of  a  transcript  that  we  also  have  the  tape  of  or  whether 
it  is  not  ?  In  that  way,  we  can  flag  them. 

Can  that  be  done? 

]\rr.  St.  Clair.  Mr.  Chairman,  I  will  be  glad  to  do  that.  "Would  the 
cliairman  entertain  a  response  from  me  with  respect  to  the  admissi- 
])ility  of  this  matter  at  this  time?  Or  would  you  care  not  to  hear  from 
me  or  hear  from  me  at  a  later  time? 

The  Chairman.  I  think  we  prefer  to  hear  at  a  later  time  should  it 
become  appropriate. 

Mr.  McClory.  Mr.  Chairman,  could  I  make  a  further  suggestion? 
That  is  that  we  ignore  this  quorum  call.  Otherwise,  we  are  going  to  be 
terribly  upset.  I  think  we  should  stay  in  session  during  quorum  calls. 

The  Chairman.  The  Chair  has  no  objection,  but  members,  of  course, 
can  do  as  they  please  and  the  Chair  cannot  continue  to  sit  with  10 
members  being  present.  We  cannot  continue  to  hear  Mr.  St.  Clair. 

[Recess.] 

Tlie  Chairman.  The  committee  will  come  to  order. 

Ms.  HoLTZMAN.  Mr.  Chairman,  I  have  a  point  of  clarification. 

I  was  a  little  confused  about  Mr.  St.  Clair's  statement  that  we  could 
basically  rely  on  our  own  transcripts.  As  I  understand  the  presenta- 
tion, it  is  to  give  us  a  sense  of  additional  evidence  that  we  will  be 
aware  of.  I  think  it  would  be  helpful  to  me  and  I  understand  it  would 
be  for  our  own  transcripts  if  Mr.  St.  Clair  would  point  out  where  w^e 
cannot  rel}^  on  them  in  all  fairness.  He  has  stated  here  that  w©  can 
basicalh/  rely  on  those  transcripts,  and  I  think  that  would  be  helpful, 
at  least  for  my  understanding  of  the  presentation. 

Mr.  St.  Clair.  Mr.  Chairman,  during  the  course  of  Mr.  Doar's 
presentation,  we  noted  from  time  to  time  variations  between  our  tran- 
scripts and  his.  There  are  very  few.  There  is  only  one  I  can  now  think 
of,  which  I  will  call  to  the  committee's  attention,  in  which  there  could 
lie  something  turn  on  the  variation.  In  that  event,  my  memory  is  that 
the,  committee's  transcripts  are  probably  more  favorable  to  the  Presi- 
dent tlian  our  own  transcript. 

Twill  call  that  to  the  committee's  attention  when  we  get  to  it. 

Ms.  HoLTZMAN.  If  I  could  follow  that  u]),  what  you  are  saying  is 
that  we  could  go  back  to  our  own  transcript  for  purposes  of  wdiat 
you  have  included  here  and  rely  on  that  basically  with  respect  to 
your  presentation. 
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Mr.  St.  Clair.  We  find  no  substantive  differences  between  tlie  tran- 
scripts. You  arc,  of  course,  entitled  to  rely  on  these  or  on  any  other 
transcripts  you  want.  I  Just  thought  you  miojit  l)enefit  from  that. 

Ms.  HoLTZMAx.  Thank 30U. 

The  (  ■HAiRMAX.  Please  proceed. 

Mr.  St.  Clair.  I  think.  !Mr.  Chairman,  we  were  on  tab  5. 

Mr.  McCaiiill.  H.  R.  Haldeman  and  John  Ehrlichmaii  testified 
befoi-e  the  Senate  select  committee  that  they  did  not  believe  the  Pres- 
ident had  ])rior  knowlcdoe  of  the  break-in  plans.  On  March  -21,  ]!)To. 
John  Ehrlichman  told  tlie  President  that  no  one  in  the  White  House 
had  been  involved,  had  notice,  had  knovrledge,  })articipated,  nor  aided 
or  abetted  in  any  way  in  the  Democratic  Xational  Committee  burglary. 

Mr.  St.  Clair.  The  tabs  in  support  of  this,  ^[r.  Chairman.  I  believe 
are  self-explanatory.  They  involve  notice  on  the  part  of  a  number  of 
people  of  early  involvement  and  the  transcript  of  the  afternoon  of 
March  21,  1973,  which  is  a  ti-anscript  of  which  you  do  have  a  copy.  Tii 
this  connection,  the  transcript  reference  is  tab  oc  and  I  think  it  is 
reficcted,  the  parairraph  reflected  l)V  ]Mr.  McCahill  is  marked  u])  on 
page  2883, 1  think  it  is.  Tab  G. 

Mr.  McCattill.  John  Mitchell  testified  before  the  Senate  select  com- 
mittee that  the  President  did  not  k?iow  of  either  the  burglary  plans 
or  the  coverup.  Richnrd  Moore  testified  before  the  Senate  select  com- 
mittee thpvt  as  a  result  of  his  meetings  with  the  Pi-esident  and  Dean 
on  IMarch  20.  1973.  he  concluded  that  the  President  had  no  knowledge 
that  anyone  in  the  A^Hiite  House  was  involved  in  the  Watergate  affair 
and  John  Dean  told  him  as  they  departed  that  he  had  never  told  the 
Pi'esident. 

Mr.  St.  Clair.  These  might  have  been  included  in  the  prior  tali, 
but  they  now  involve  confirmation  by  ]Mr.  Moore  as  to  his  own 
observations  and  his  testimony  as  to  wdiat  Mr.  Dean  told  him  on 
]March  20.  and  jSfr.  Mitchell's  as  well. 

Mr.  Daxielsox.  Mr.  Chairman,  point  of  clarification. 

The  Chairman.  Mr.  Danielson. 

Mr.  Danielson.  On  tab  6b,  page  1944  there,  who  is  testifying? 

Mr.  St.  Clair.  That  is  Mr.  ]\foore,  sir,  a  White  House  aide  who 
testified  at  some  lenglh  before  the  Senate  select  committee. 

Mr,  Danielson.  Thank  you. 

jVIr.  St.  Clair.  In  connection  with  jNIr.  Moore's  testimony,  I  would 
like  to  direct  the  committee's  attention  to  page  1945,  the  top  of  that 
page.  If  I  may  im])ose  upon  the  committee  briefly  to  read  a  portion 
of  it.  This  now  relates  to  events  of  JMarcli  20,  1973,  and  it  is  Mr. 
Moore  testifying,  as  I  am  informed.  He  says : 

As  we  closed  the  door  of  the  Oval  Office  and  turned  into  the  liall.  I  decided 
to  raise  the  issne  directly  with  Mr.  Dean.  I  said  that  I  had  the  feeling-  that  the 
President  had  no  l^nowledge  of  the  things  tliat  were  worrying  Dean.  I  aslced 
Dean  whether  he  had  ever  told  the  President  about  them.  Dean  replied  tliat  lie 
had  not,  and  I  asked  whether  anyone  else  had.  Dean  said  he  didn't  think  .so.  I 
said,  and  I  iise  quotation  mai'ks  to  indicate  the  sul)stanec,  and  I  think  are  almost 
my  precise  words — I  said.  "Then  tlie  President  isn't  being  served,  he  is  reaching 
a  point  where  he  is  going  to  have  to  make  critical  decisions  and  he  simply  lias 
to  know  all  the  facts.  I  think  yon  should  go  m  and  tell  him  what  yon  know, 
yon  will  feel  bettor,  it  will  be  right  for  him.  and  it  will  be  godd  for  the  Cdunlrv." 
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Tliat  is  the  end  of  that  quotation.  Tliis  is  the  day  before,  of  course, 
the  meeting-  that  Mr.  iJean  requested  to  have  witli  the  President  on 
the  inornin<>'  of  March  21.  Tab  7. 

Mr.  ]SIcCahill.  After  the  second  meeting  in  Mitchell's  office  on 
February  4, 1972,  the  modihed  Liddy  plan  was  turned  down  and  Dean 
concluded  the  plan  was  at  end.  Dean  later  met  with  Halcleman  and 
advised  Ilaldeman  that  the  White  House  should  have  nothin<>-  to  do 
with  any  such  acti\^ity.  Ilaldeman  agreed. 

Mv.  St.  Clair.  This  at  lirst  blush  would  seem  to  l)e  out  of  clirono- 
logical  order,  but  as  far  as  the  subject  matter  as  to  the  President's 
knowledge  regarding  the  break-in  and  any  alleged  coverup,  it  seems 
to  us  to  be  appropriate  to  call  to  your  attention  at  this  point.  The  tab 
ref(U'ence  is  to  JSIr.  Dean's  testimony  before  the  Senate  select  com- 
mittee, and  at  the  top  of  page  931,  he  states,  among  other  things,  that 
he  assumed  that  the  Liddy  plan  was  dead  and  that  it  would  never  be 
approA'ed. 

You  may  recall,  in  the  special  staff  presentation,  discussions  of  the 
Liddy  plan  involving  tlie  hierarchy  of  extremely  weird  suggestions 
involving  all  sorts  of  imaginations  and  I  believe  Mr.  Dean  testifiedi 
there  were  two  meetings  on  this,  according  to  the  staff  presentation. 
This  reference  is  to  the  period  of  time  following  the  second  turndown 
of  the  Liddy  plan. 

He  goes  on  in  this  reference  to  describe  how  he  thought  it  was  dead, 
that  he  told  Liddy  he  never  wanted  to  talk  to  him  about  it  and  that  as 
a  result  of  this,  he  was  unaware  that  Liddy  was  developing  any  such' 
plan,  "such  plan''  being  that  kind  of  plan  wdiich  involved  buo:ging, 
break-ins.  use  of  prostitutes,  all  sorts  of  things.  Here  Mr.  Dean  is  say- 
ing that  he  thinks  that  that  matter  was  entirely  dead.  Tab  8. 

Mr.  Eangel.  Mr.  Chairman,  point  of  clarification. 

The  CiiAiRMAK.  Ml".  Rangel. 

Mv.  Raxokl.  T  wonder  if  our  staff  could  assist  IMr.  St.  Clair  or  if 
he  has  the  facilities  to  reproduce  these  cover  sheets,  very  much  like 
our  staff'  did  for  us,  because  I  think  most  of  us  find  it  very  helpful  not 
to  deal  with  the  entire  volume,  but  put  tliem  in  cover  sheets.  I  do  not 
know  whether  you  have  that  machinery,  but  I  am  certain  it  is 
available. 

Mr.  St.  Clatr.  T  tliiuk  we  have  that  machinery.  ATe  will  work  out 
sometliing,  sir. 

The  Chairman.  Thank  you.  «. 

:^rr.  St.  Clair.  Tab  8. 

^Tr.  ^[fCATTTTX.  Mr.  Magruder  reported  to  Strachan  that  a  ''soohis- 
ticated  political  intelligence  gathering  system"  had  been  approved. 
Strachan  included  th.is  item  in  a  memo  containing  approximately  30 
other  items  directed  to  Haldeman.  Attached  at  tab  H  of  this  report 
were  examples  of  the  type  information  being  developed  and  identified 
by  the  code  name  "Sedan  Chair."  IMagruder  and  Reisner  testified 
"Sedan  Chair''  involved  a  disgruntled  campaign  worker  from  the 
Humphrey  Pennsylvania  organization  who  passed  information  to  the 
Committee  To  Re-Elect  the  President.  Porter  deemed  this  activity 
surreptitious  but  not  illegal. 

Mr.  St.  Clair.  The  first  matter  under  tab  8a  that  I  would  like  to 
direct  3'our  attention  to  is  the  portion  in  small  type  on  page  2441 
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of  Mr.  Strachan's  testimony  before  the  Senate  committee.  Tliere  he 
tried  to  set  forth  as  close  to  verbatim — perhaps  it  is  verbatim — no, 
he  says  it  is  almost  a  quote — a  3-line  description  of  what  Ma<^ruder 
had  described  to  him  as  what  had  been  approved  for  an  intelHjTence- 
pathering  system,  with  a  budget,  as  he  savs,  of  300.  Later  on  he  con- 
firmed 300  to  be  $300,000. 

This  is,  as  he  says,  almost  a  quote  of  the  report  he  got  from  Magru- 
der  and  what  he,  in  turn,  wrote  in  a  memorandum  to  Mr.  Haldeman. 
It  was  identified  as  political  matters  memorandum  No.  18. 

Then  further  down  on  that  same  page  is  a  description  of  liis  under- 
standing, at  least,  of  Sedan  Chair,  which  had  been  referred  to  as  the 
type  of  material  that  was  being  produced  and  was  attached  as  tab  H 
on  the  political  matters  memorandum  No.  18,  which  bore  this  3-line 
description.  The  other  pages  further  describe  what  the  understanding 
was  of  the  Sedan  Chair  type  operation. 

Tab  8b  is  the  testimony  of  Mr.  Magruder  on  the  same  subject  matter. 
At  the  bottom  of  page  810  of  his  testimon3\  he  describes  what  his 
understanding  was  at  that  time : 

My   concept   was   simply   one   of   gathering   as    much    information    through 

sources  in  the  opposition's  committee  would  have  been  my  concept  at  that  time. 

On  page  848,  Magruder  indicates  what  his  understanding  of  tlie 
sedan  chair  was  at  that  time,  as  that  of  being  a  disgruntled  employee 
of  the  Humphrey  campaign. 

Then  on  8c,  you  have  the  same  subject  matter,  the  testimony  of 
another  individual  who  dealt  with  these  matters  as  to  his  understand- 
ing of  what  the  political  intelligence  gathering  sj-stem  constituted 
at  that  time. 

Then  8d  is  the  testimony  of  Mr.  Porter  regarding  the  same,  and 
his  conclusion,  as  he  stated  to  Senator  Weicker  on  page  070.  was  to 
the  effect  that  while  these  were  surreptitious,  he  did  not — he  deemed 
them  to  be  surreptitious,  he  did  not  believe  that  they  were  illegal. 

Now,  on  the  next  page,  he  continues  on  that  same  line,  concluding — 
Senator  Weicker  asked,  "But  you  did  not  think  it  was  illegal?'' 

He  said,  "No  sir."  Tab  9.  _ 

Mr.  Seiberling.  Mr.  Chairman,  just  a  point  of  clarification. 

Does  it  appear  here  what  documents  he  is  talking  about,  photograph- 
ing reports  and  testimony  ? 

]\Ir.  St.  Clair.  Mr.  Chairman,  they  were  described  as  intelligence 
reports  annexed  as  tab  H  to  political  matters  memorandum  No.  18, 
which,  as  you  may  recall  from  the  staff  presentation,  was  one  of  several 
political  memoranda  that  Mr.  Strachan  destroyed  sometime  shortly 
after  the  break-in.  So  we  do  not  have  available  to  us  the  document 
itself  except  as  described  herein.  But  it  is  this  type  of  report  that  was 
annexed  to  political  matters  memorandum  No.  18,  which  had  been 
directed  to  Mr.  Haldeman. 

The  Chairman.  We  will  have  to  recess  now.  Mr.  St.  Clair.  We  have 
a  vote  on  and  we  will  return  immediately  following  the  vote. 

]\f  r.  St.  Clair.  I  understand. 

FRecess.] 

The  Chairman.  Mr.  St.  Clair. 

iVfr.  St.  Clair,  Mr.  Chairman,  tab  9, 1  believe. 

The  Chairman.  Yes,  that  is  correct,  please  proceed. 
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Mr.  McCahill.  Dean  told  the  President  on  March  21,  1973,  that 
Haldeman  was  assuming  that  the  Committee  to  Reelect  the  President 
had  an  intelligence  gathering  operation  conducted  by  Liddy  that  was 
proper.  Dean  told  the  President  there  was  nothing  illegal  about  "Sedan 
Chair." 

Mr.  St.  Ci^air.  This  further  deals,  members  of  the  committee,  with 
the  evidence  concerning  the  state  of  the  knowledge  regarding  the 
intelligence  gathering  operation  insofar  as  "White  House  personnel  are 
concerned,  and  Dean  confirming  that  Haldeman,  or  rather  that  Halde- 
man was  assuming  that  whate\'er  was  going  on  was  a  legitimate  opera- 
tion. The  old  Liddy  i:)lans  were  thought  to  be  dead. 

And  further  on  tab  Ob  is  the  President's  confirmation  of  what  he 
thought  was  going  on  that  had  to  do  with  an  employee,  infiltration  by 
a  secretary,  and  it  is  at  page  180  of  the  transcript  of  March  21.  Tab  10. 

Mr.  Owens.  Mr.  Chairman,  one  clarification.  It  would  be  quite 
helpful  if  the  staff,  just  to  reassure  us  on  each  of  these  tabs  that  ]\Ir. 
St.  Clair  offered,  if  they  could  reproduce  comparable  sheets  from  our 
transcripts,  and  would  it  be  appropriate  if  they  noted  the  differences? 
Would  that  be  possible,  Mr.  Chairman,  and  supply  them  for  insertion  ? 

The  Chairman.  I  think  the  staff  will  certainly  take  note  of  what  has 
taken  place,  and  that  would  help  us. 

Mr.  St.  Clair.  Thank  you. 

]Mr.  Cohen.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Cohen. 

Mr.  Cohen.  I  would  just  like  to  inquire  about  the  presentation  of 
]Mr.  St.  Clair.  Are  you  arguing  from  an  advocacy  point  of  view  that 
makes  a  conclusion  contrary  to  what  the  staff  has  done  ?  In  other  words, 
I  notice  on  tab  7  where  you  indicated  the  modified  Liddy  plan  was 
rejected,  and  comparing  that  with  our  materials  there  is  a  difference  of 
opinion  that  Mr.  LaRue  had  suggested  it  Avas  accepted.  Are  you  going 
to  continue  to  argue  point  by  point  from  a  conclusionary  point  of 
view  ? 

Mr.  St.  Clair.  Well,  I  hope  that  this  has  not  been  so.  My  presenta- 
tion has  been  viewed  overtly  as  an  argument.  Of  course,  it  is.  Let  us 
be  candid  about  it.  I  will  argue  in  a  brief,  of  course,  that  the  evidence 
supports  the  proposition  that  I  think  is  probably  apparent  from  this 
presentation. 

Mr.  Cohen.  Thank  you  very  much. 

Mr.  St.  Clair.  Let  us  be  clear  about  it.  Sir.  Mr.  Chairman,  I  rep- 
resent the  President  of  the  United  States,  and  I  am  here  in  his  behalf. 
I  do  not  intend  to  present  anything  I  do  not  believe  is  factual,  but  I 
do  believe  these  materials  should  be  brought  to  the  attention  of  the 
committee. 

The  Chairman.  Well,  all  you  are  doing,  Mr.  St.  Clair,  is  to  present 
material  in  support  of  the  documents, 

Mr.  St.  Clair.  That  is  correct.  Sir.  Tab  10. 

Mr.  McCahill.  Political  Matters  Memo  No.  18  was  prepared  by 
Strachan  and  submitted  to  Haldeman  on  March  .31,  1972.  On  April  4, 
1972,  Strachan  prepared  a  talking  paper  including  the  mention  of 
the  "sophisticated  intelligence  gathering  operation"  for  use  by  Halde- 
man in  a  meeting  he  was  having  with  ISIitchell  on  that  day.  The  paper 
was  returned  to  Strachan  and  filed  with  ]\Iemo  No.  18  after  HaldL^man 
met  with  jMitchell. 
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Stnichan  testified  the  subject  of  intelligence  gathering  was  never 
raised  again  by  Haldeman.  Strachan  is  (juite  certain  none  of  the  politi- 
cal matters  memos  had  the  "P"  with  a  checkmark  through  the  "P", 
which  was  the  i^rocedure  used  for  memos  discussed  with  the  President. 

Mr.  St.  Clair.  That  material  in  support  of  this  tab  consists  of  testi- 
mony by  Mr.  Strachan.  I  think  the  pertinent  part  for  our  purposes  is  on 
page  2488  at  tab  10a  and  if  I  may  read  the  three  lines.  This  is  just 
below  tlie  center.  "And  1  do  not  remember,  and  I  am  certain  that  I 
would,  that  any  of  my  political  matters  memos  were  covered  with  the 
President  in  that  form."  Tab  11. 

Mr.  McCahill.  Haldeman  has  testified  that  he  and  Mitchell  did 
not  discuss  intelligence  gathering  activities  with  the  President  on 
Aprd  24, 1972,  and  that  he  and  Mitchell  only  reviewed  with  the  Pres- 
ident matters  relating  to  the  ITT-Kleindienst  hearing,  and  arguments 
of  regional  campaign  responsibilities. 

Haldeman'S  notes  of  the  meeting  show  no  political  intelligence  gath- 
ering operations  were  discussed.  The  transcript  of  April  4,  1972,  meet- 
ing between  the  President,  Haldeman,  and  John  Mitchell  confirms 
that  there  were  no  discussions  of  campaign  intelligence  gathering 
activities. 

Mv.  St.  Clattj.  Xow,  Mr.  Chairman,  for  the  first  time  we  have  a 
transcript  furnished  to  the  committee  through  its  staff  for  which  the 
tape  has  not  been  delivered,  but,  of  course,  is  available  to  the  chair- 
man and  the  ranking  minority  member. 

It  is  my  vicAv  as  the  counsel  for  the  President  that  tliis  material  can 
appropriately  be  received  by  the  committee,  as  similar  materials  have 
been  on  the  presentation  by  the  staff,  and  the  weight  to  be  attributed 
to  this  bv  the  committee.  I  do  not  believe  that  the  rules  of  evidence 
tliat  might  normally  pertain  in  a  court  trial  properly  should  be  ap- 
plicable here. 

We  have  taken  affidavits  of  individuals,  newspaper  materials  and 
the  like. 

I,  of  course,  believe  that  these  materials  are  entitled  to  great  weight, 
but  that  is  for  the  committee  to  decide. 

This  transcript,  so  the  record  is  clear,  is  one  that  was  furnished.  I 
fora-et  when,  not  too  long  ago.  June  5, 1  see,  1974. 

Mr.  ^Mezvixsky.  Mr.  Chairman  ?  Mr.  Chairman  ? 

Mr.  "Winrjixs.  Mr.  Chainnau  ? 

Mr.  ^Mkzvtxskv.  .Am  T  to  assume  that  Mr.  St.  Clair  has  heard  the 
tape  itself  to  make  that  statement  so  that  any  transcript  that  is  sub- 
mitted of  which  a  tape  was  reouested  by  this  committee  and  not  re- 
ceived that,  in  fact.  ISfr.  St.  Clair,  as  counsel  for  the  President,  has  in 
fac^  heard  the  actual  tape  itself? 

The  Chatrmax.  T  think  we  will  recess  at  this  time  and  oive  l^lv. 
St.  Clair  an  opportunity  to  respond  vrhen  Ave  .o-et  back.  "We  had  l)etlei- 
go  and  come  back  after  this  rollcall  vote,  and  see  if  Ave  cannot  go  on 
possil>lv  for  a  little  while  and  then  recess. 

rShort  break.] 

Tlie  Cttatr:max.  The  committee  will  come  to  order. 

Mr.  Wat.dte.  We  are  in  the  middle  of  a  question. 

The  Chairman.  The  questioner  is  not  here. 

Mr.  Waldie.  May  I  be  recognized  ? 
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The  Chairmax.  Mr.  Waldie. 

Mr.  Waldie.  We  are  now  at  the  stage  of  the  question  we  raised 
earlier  when  we  were  in  a  transcript,  where,  in  fact,  we  have  the 
original  tape,  and  I  would  like  to  pose,  if  I  may,  to  Mr.  St.  Clair 
through  the  Chair  or  directed  to  Mr.  St.  Clair,  Avhatever  the  Chair 
prefers,  a  question  on  this  particular  subject. 

Mr.  St.  Clair,  is  it  your  conviction  that  this  transcript  and  that 
conversation  is  relevant  to  our  case  ? 
Mr.  St.  Clair.  Mr.  Chairman,  yes. 

Mr.  Waldie.  Is  the  original  evidence  of  that  transcript  in  the  posses- 
sion of  your  client  ? 

Mr.  St.  Clair.  I  believe  it  is,  sir. 

Mr.  Waldie.  And  is  that  original  evidence  available  at  this  time  for 
submission  to  this  committee  '^ 

J\lr.  St.  Clair.  It  is  my  understanding — ^h:  Chairman,  is  it  your 
preference  that  I  answer  to  you  ? 

The  CiiAiRjiAX.  'No,  you  go  right  ahead  in  the  interest  of  expediting 
this. 

Mr.  St.  Clair.  It  is  my  understanding,  Mr.  Waldie,  that  the  Presi- 
dent has  agreed  to  make  this  and  any  other  transcripts,  any  tapes  of 
other  transcripts  available  to  the  chairman  and  the  ranking  minority 
member,  as  I  think  everyone  is  fully  aware. 

Mr.  Waldie.  Well,  that  is  a  transcript  that  is  also  under  a  sul>])ena, 
is  it  not? 

Mr.  St.  Cl^vir.  This  transcript  of  April  4  ? 
^Ir.  Waldie.  T]iat  is  under  subpena  ? 
Mr.  St.  Clair.  Yes,  it  is,  sir. 

Mr.  Waldie.  And  that  is  a  subpena  that  the  President  has  refused 
to  answer,  is  it  not  ? 

Mr.  St.  Clair.  Well,  he  has  answered  it,  but  in  all  fairness  he  has 
refused  to  provide  the  committee  a  copy  of  the  tape,  except  in  the  man- 
ner which  he  described. 

Mr.  Waldie.  And  then  just  a  final  question  if  I  may.  It  is  vour  repre- 
sentation to  the  committee,  is  it  n.)t,  that  it  is  your  client's  intention 
not  to  produce  that  tape  of  this  transcript  ? 

Mr.  St.  Clatr.  T  have  no  reason  to  believe,  sir,  that  he  has  recon- 
sidered from  his  point  of  view. 

Mr.  Waldie.  Well  then,  Mr.  Chairman.  I  renew  my  ol)jection  to 
that  transcript,  edited  transcript,  which  is  clearly  not  the  best  evi- 
dence. The  best  evidence  is  available  to  the  parties  that  are  seeking  to 
]:»roduce  less  than  the  best  evidence,  and  is  being  withheld  not  onlv 
with  their  intention,  but  contrary  to  an  authorized  sub]^ena  from 
this  committee.  And  to  permit  counsel  to  have  his  case  and  his  con- 
clusions, factual  conclusions,  dependent  and  resting  on  that  evidence 
would  seem  to  me  not  to  b'^  in  the  best  interest  of  the  truth  that  the 
client  or  counsel  seeks  so  assiduouslv. 

^fr.  ]\TE7ATrxsKT.  ^Jr.  Chnirman,  I  hn ve  a  nuestion. 
The  Cttatrmax.  Well,  without  Prolonp-ing  it.  the  Chair  v/ill  have 
to  state  and  rule  that,  as  the  gentleman  knows,  the  committep  is  not 
operating  imdpr  the  strict  rules  nf  evidence.  Tt  has  never  br-pu  tl^e 
intention  of  this  committee  to  conduct  a  trial  where  we  would  liav^  to 
comply  with  tli.e  strict  rules  of  evidence. 
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And  I  beliove  that  the  representation  that  has  been  made  to  the 
elt'ect  tliat  this  is  not  the  evidence  that  we  have  sought,  which  would 
have  been  the  best  evidence,  and  the  committee  members  will  have  to 
consider  this  or  otherwise  have  to  foreclose  INIr.  St.  Clair  from  pre- 
senting anything. 

Anci  I  think  under  these  circumstances,  I  believe  that  the  commit- 
tee members  will  just  have  to  be  aware  and  have  to  make  their  judg- 
ment based  on  the  presentation  that  has  been  made  by  ISIr,  St.  Clair 
that  these  are  edited  transcripts,  which,  in  my  judgment,  are  not  the 
best  evidence,  and  certainly  in  the  judgment  of  the  committee  mem- 
bers will  have  to  be  evaluated  as  such.  And  as  such  I  believe  that  we 
cannot  just  conclude  that  ]Mr.  St.  Clair  cannot  present  this  evidence. 

Mr.  Mezvinsky.  Mr.  Chairman,  I  have  a  question  that  I  asked  when 
we  left  and  had  to  answer  the  vote.  That  is  whether  or  not  it  is  ac- 
curate to  assume  first  of  all  that,  in  fact,  counsel  for  the  President  has 
listened  to  the  tape  itself  as  to  the  conversation  of  April  4,  1972,  and 
I  wmild  like  an  answer  to  that,  because  it  could  relate  to  this  particular 
tab  itself. 

Mr.  St.  Clair.  The  answer,  sir,  is  that  I  have  not  listened  to  the 
entire  tape.  If  I  may  expound  on  that,  Mr.  Chairman,  the  preparation 
of  this  transcript  and  the  other  transcripts  have  been  prepared  by  law- 
yers on  my  staff  and  on  the  staff  of  the  White  House  counsel  in  a  pro- 
cedure which  I  approved,  the  manner  and  procedure  which  I  have 
approved. 

I  have  from  time  to  time  spot  checked  to  see  whether  or  not  this 
procedure  was,  in  fact,  working,  and  I  am  satisfied  that  these  are  rea- 
sonablv  accurate  transcripts. 

Mv.  Mezvinsky.  Well,  Air.  Chairman,  I  raise  the  point 

Mr.  St.  Clair.  I  am  sorry,  sir. 

l\Ir.  ^NIezvixsky.  Excuse  me. 

Mr.  St.  Clair.  I  would  like  to  add  one  further  thing.  I  am  not  at  all 
satisfied  that  if  I  had  done  personally  all  of  the  transcnbinc:  they 
would  have  been  nearly  as  good  as  this.  My  experience  is  that  I  am  a 
very  poor  reader  of  transcripts,  and  I  think  those  who  have  had  the 
onerous  task  of  doino-  it  know  that  it  is  quite  an  art.  Thank  you. 

Mr.  Mezvixsky.  Well,  the  reason  I  raised  this,  Mr.  Chairman,  is 
that  o1)viously  there  is  going  to  come  a  time  when  this  is  going  to  be 
released.  We  see  in  this  tal)  11  it  says  the  transcript,  April  4, 1972,  meet- 
inar  with  the  President,  Haldeman,  confirms  that  there  was  no  dis- 
cussion of  campaign  intelligence  gathering  activities.  Now,  the 
counsel  is  representing  this  as  a  fact,  as  a  given  fact.  If,  in  fact,  he 
has  not  listened  to  the  tape,  how  can  we  accept  this  as  a  given  fact? 

And  I  would  raise  the  point  on  this  as  well  as  the  question  that 
if  this  is  going  to  be  released,  it  certainly  would  be  a  misleading 
representation. 

Mr.  MoClory.  Mr.  Chairman,  a  point  of  order.  This  is  not  for  clari- 
fication. The  transcript  confirms  that.  You  are  talking  about  the  tape. 

^Ir.  Mezvixsky.  No,  I  think  it  is  a  clarification  because  it  is,  we 
hnve 

Th.e  Chatrmax.  The  Chair  will  state  that  this  is  merely  arcrnment 
between  members  as  to  interpretation,  and  I  believe  that  Mr.  St. 
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Clair  has  merely  represented  here  that  this  is  a  transcript,  that  it 
[provides  in  the  transcript,  that  particular  transcript,  and  let  us  remem- 
ber that  this  is  not — and  I  probably  misspoke  when  I  said  evidence — 
at  this  time  Mr.  St.  Clair  is,  as  I  know  it,  is  presenting  detailed  in- 
formation, and  I  am  goino-  to  view  it  as  such,  and  whether  it  is  the  best 
evidence  or  secondary  evidence  I  tliink  is  a  judgment  that  the  members 
are  going  to  have  to  be  aware  of. 

And  this  is  pointed  out,  and  I  am  sure  it  is  a  judgment  that  will  be 
made  on  that  basis,  and  I  think  if  we  proceed  without  going  along 
in  this  way,  that  we  will  get  done  with  this  hearing. 

Mr.  Seibekling.  Mr.  Chairman,  could  I  ask  one  further  point  of 
clarification? 

Mr.  Mezvixsky.  So  no  member  from  the  President's  counsel,  I  shall 
assume  now,  has  listened  to  the  tape  itself,  is  that  correct?  So  at 
least  that  is  established  for  the  record. 

The  Chairman.  Well,  I  don't  believe 

Mr.  McClory.  This  is  an  argumentative  statement.  It  is  not  clari- 
fication. 

Mr.  Mez-\t:nsky.  I  think  it  is  a  fact  that  is  necessary  for  this 
committee. 

Mr.  Sandman.  Regular  order,  Mr.  Chairman. 

Mr.  Rangel.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sarbanes. 

jNIr.  Sarbanes.  Mr.  Chairman,  I  just  wanted  to  be  sure  I  understood 
something  that  Mr.  St.  Clair  said.  Did  I  understand  that  the  tran- 
scripts that  were  included  in  the  blue  book  were  prepared  by  lawyers 
on  the  White  House  statf  or  on  the  staff  of  the  legal  counsel?  And 
then  I  understood  in  a  manner  according  to  a  procedure  approved  by 
you,  is  that  correct  ? 

Mr.  St.  Clair.  Yes.  But  if  I  may,  Mr.  Chairman,  of  course,  typists 
were  involved,  and  so  forth.  We  are  talking  about  the  intelligence  in 
the  transcripts. 

Mr.  Sarbanes.  Yes. 

Mr.  St.  Clair.  Lawyers  are  very  poor  typists,  but  it  is  quite  a  com- 
plicated procedure,  but  it  is  a  procedure  that  I  am  satisfied  is  produc- 
tive of  substantively  correct  transcripts.  All  transcripts  are  subject 
to  hearing  variations,  as  we  all  know.  My  view  and  experience  has  been 
that  substantively,  however,  the  message  is  substantially  the  same, 
given  a  good  faith  effort  to  transcribe  what  you  hear  on  a  tape.  And 
tapes  vary  as  to  their  audibility,  and  so  forth. 

Mr.  Rangel.  Mr.  Chairman  ? 

Ms.  IIoLTZMAN.  Mr.  Chairman  ? 

Mr.  Rangel.  Point  of  clarification. 

The  Chairman.  Mr.  Rangel. 

]\Ir.  Rangel.  Respecting  the  Chair's  ruling  on  the  quality  of  the 
evidence  on  tab  11,  if  there  was  some  way  to  identify  wh?it  transcript 
we  are  talking  about,  I  think  again  it  would  help  us  in  reviewing. 
The  fourth  line  from  the  bottom  just  describes  the  transcript  of  April 
4,  and  in  the  footnote  indicates  that  it  was  the  transcript  submitted 
to  the  Committee  on  the  Judiciary. 

I  assume  that  this  is  the  same  transcript  which  we  refer  to  as  the 
edited  transcript  or  the  blue  book  transcript,  is  that  correct? 
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Mr.  St.  Claik.  Mr.  Cliairinaii,  TaO.  Tliis  was  submitted  on  June  5. 
Perhaps  if  I  may.  you  ma}'  recall  we  had  some  discussion  about  this 
particular  transcript,  and  briefs  were  filed  as  to  whether  or  not  it 
would  be  appropriate  for  a  subpena  to  issue  and  so  forth. 

Mr.  Ilaldeman's  (■ontemi)oraneous  notes  indicated  that  there  was 
ITT  discussion,  but  nothino;  about  intelli^enre  gathering  plans,  as 
you  ma}'  recall.  Tliis  transcript  was  submitted,  it  is  not  in  the  blue 
book.  It  was  submitted  some  time  thereafter. 

Mr.  Skibeklixg.  Mv.  Chairman  ? 

]Mr.  Raxgel.  1  SCO.  But  the  footnote  then  would  describe,  as  this 
footnote  would  indicate,  that  it  is  not  in  the  public  domain  but  one 
that  has  been  submitted  to  the  Judiciary  Committee  without  a  tape, 
and  we  would  be  able  to  identify  the  documents  by  your  footnote  then  ? 

Mr.  St.  Ci^vir.  Yes,  sir. 

Mr.  IIangel.  Thank  you. 

The  Chaikmax.  Mr.  Seiberling. 

IMr.  Seiberlixg.  Are  we  to  understand  that  all  of  the  blue  book 
transcripts  were  edited,  were  pi'epai'ed  under  procedures  and  in  a 
manner  approved  by  Mr.  St.  Clair  and  not  as  this  particular  tran- 
script ? 

Mr.  St.  Clair.  If  I  may  ? 

The  Chaikmax.  Mr.  St.  Clair. 

Mr.  St.  Clair.  I  assumed  the  duties  of  speical  counsel  as  of  the 
2d  day  of  January  of  this  year.  Prior  to  that  time  a  limited  number 
of  transcripts  had  been  prepared  for  submission  to  Judge  Sirica,  and 
ultimately  to  the  grand  jury.  Those  are  the  so-called  subpenaed 
transcripts.  Those  are  the  transcripts  that  were  furnished  to  this 
committee  by  the  President  in  his  undertaking  to  give  this  commit- 
tee everything  that  was  given  to  the  grand  jury.  Those  were  prepared 
prior  to  my  time. 

But,  upon  my  inquiry  I  found  they  Avere  prepared  in  substantially 
the  same  manner  as  transcripts  that  were  later  prepared,  v/hich 
were  not  furnished  to  the  gi'and  jury  and  which  comprised  the  bulk 
of  the  so-called  blue  book,  vrere  prepared  after  I  got  here. 

For  exam])le,  the  morning  of  ]March  21  is  a  so-called  su])penaed 
transcript.  The  committee  has  a  copy  of  that  tape,  one  that  they  made 
from  our  copy,  and  then  they  also  made  a  co])y  I  think  from  the  judge's 
original,  so  that  on  March  21  you  have  the  tape  itself.  That  transcript 
was  prepared  and  furnished  to  the  judge  and  to  the  grand  jury  l)efore 
I  got  here,  but  essentially,  upon  inquii'v  I  found  it  was  prepared  in  sub- 
stantially the  same  manne; 

Xow.  a  large  mnnbor  of  \l\o  ti'anscripts  in  tlu'  blue  book,  particulai'ly 
relating  to  the  period  follo\\ing  March  21,  1973,  v.-ere  prepared  after 
I  got  here  in  the  manner  in  which  T  have  suggested  I  felt  Avas  ap- 
propriate, and  these  were  not  furnished  to  the  grand  jury,  nor  was 
a  tape  made  available  imder  circumstances  that  we  are  all  awai-e  of. 

Mr.  Sarbax'es.  Would  the  ofcntloman  yield  ? 

Mr.  Setbkrlix'^g.  Yes,  I  yield. 

Mv.  Sarbaxes.  I  would  just  like  to  chn-ify  that  further.  I  take  it  that 
that  means  with  respect  to  tiansci-ipts  prepa.red  before  you  arrived  on 
Jamiary  2,  Avhich  dealt  with  the  sub]iena(Ml  matters,  tapes  for  those 
transcripts  would  have  been  provided  to  the  court  then  subsequently 
to  this  committee  ? 
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Mr.  St.  Clair.  Were,  in  fact,  provided  to  this  committee. 

Mr.  Sarbanes.  So  that  for  transcripts  prepared  before  you  arrived, 
we  do  have  the  tape  for  those,  is  that  correct  ? 

Mr.  St.  Clair.  That  is  correct.  That  is  why  I  did  not  feel  it  incumbent 
upon  me  to  redo  the  whole  thing  again,  because  you  were  going  to 
have  the  tapes  and  you  could  prepare  them.  And,  in  fact,  as  I  suggested 
I  think  to  Ms.  Holtzman,  I  am  satisfied  that  your  transcripts  are  as 
good  as  ours  in  that  respect. 

Mr.  Sarbanes.  Thank  you. 

The  Chairman.  Mr.  St.  Clair,  would  you  proceed  ? 

Mr.  St.  Clair.  Thank  you. 

Ms.  Holtzman.  Mr.  Chairman,  I  just  have  a  question  on  the  proce- 
dure at  this  point.  I  understand  that  you  have  ruled  against  objections 
i-aiscd  by  Mr.  Waldic  and  ]Mr.  Mezvinskv.  Will  we  have  a  later  op- 
portunity to  object  to  the  inclusion  of  these  edited  transcripts  in  the 
record  that  is  finally  presented,  because  I  personally  object  and  am 
dismayed  that  the  best  evidence  was  not  presented  to  this  committee 
for  its  fairest  judgment  ? 

The  Chairman.  I  think  the  objection  has  already  been  made.  The 
question,  of  course,  is  not  something  that  we  are  going  to  have  an 
ojiportunity  to  do  anything  about  other  than  to  consider  it  as  the 
Ivind  of  information  that  lias  been  presented  to  the  committee.  And 
we  are  operating  under  the  rules  of  procedure  tliat  this  committee  and 
the  Congress  has  laid  down,  and  as  such,  I  think  that  we  had  better 
recognize  that  this  is  the  way  this  ]:)resentation  is  l^eing  made. 

Ms.  Holtzman.  I  thank  the  chairman. 

Mr.  Owens.  Mr.  Chairman  ? 

The  Chairman.  The  gentleman  has  already  stated  his  objections, 
and  has  already— unless  we  get  through  with  this,  w^e  are  going  to  be 
here  all  night,  and  I  am  going  to  advivSe  the  members  again  that  I  think 
that  the  members  had  better  consider  when  they  ask  these  questions, 
and  the  Chair  does  not  want  to  continually  assert  his  position  as  the 
chairman,  but  the  Chair  is  not  going  to  recognize  members  any  more 
except  if  it  is  going  to  be  clarifying.  And  then  I  am  going  to  state  that 
if  you  insist  that  I  am  not  going  to  recognize  anyone  until  Mr.  St. 
Clair  makes  his  presentation. 

Mr.  St.  Clair.  Tab  12. 

]\Ir.  McCahill.  The  President  had  no  knowledge  of  an  attempt  by 
the  White  House  to  cover  up  involvement  in  the  Watergate  affair. 
Dean  told  the  President  that  there  were  things  Dean  knew  the  Presi- 
dent had  no  knowledge  of. 

Mr.  St.  Clair.  The  tab  in  support  of  this  is  one  of  the  so-called 
subpcnaed  tapes  which  you  have  a  tape  of.  The  portion  that  I  would 
call  your  attention  to  is  set  forth  on  page  202  of  the  blue  book. 

Mr,  Dean  says :  "I  know,  sir.  I  can  tell  from  our  conversation  that 
these  are  things  that  you  have  no  knowledge  of." 

And  the  President  confirms  by  saying:  "You  certainly  can! 
Bugging,  et  cetera."  And  you  can  read  it. 

This  is  part  of  the  morning  conversation  of  March  21.  Tab  13. 

IMr.  Seiberling.  Mr.  Chairman?  Mr.  Chairman,  I  think  the  first 
sentence  of  this  statement  is  an  ultimate  conclusion  that  is  for  this 
committee  to  decide  and  it  is  not  a  presentation  of  evidence.  The  second 
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sentence  is  the  evidentiar}''  statement,  and  I  Avoiild  suggest  respectfully 
that  first  sentence  ought  to  be  taken  out  of  there. 

Mr.  St.  Clair.  I  think  it  is  an  overstatement,  and  it  probably  should 
be  amended  to  read  there  is  no  evidence  of  what  the  President  had 
Iniowledge. 

]\Ir.  Drinax.  Mr.  Chairman? 

The  Chairmax.  Father  Drinan. 

Mr.  Drinan.  I  hesitate  to  intervene  in  view  of  the  rule,  but  I  think 
tliis  may  be  essential,  especially  since  Mr.  St.  Clair  now  wants  to 
abridge  his  own  document  here.  And  it  seems  to  me  the  key  issue  is 
this :  when  Dean  talks  about  these  things  I  do  not  think  that  we  have 
any  evidence  that  that  is  the  entire  alleged  involvement  of  the  White 
House.  But,  I  think  that  the  first  sentence  goes  beyond  that,  and  I  am 
not  certain  that  even  Mr.  St.  Clair's  modified  statement  is  supported 
by  the  evidence  offered  here. 

Mr.  Butler.  Mr.  Chairman,  can  we  not  wait  until  we  finish  the  pres- 
entation and  then  go  back  and  have  these  sort  of  criticisms,  and  if  there 
are  any  deletions  or  amendments  at  that  time  it  would  be  an  appro- 
priate time  to  take  them  up  ? 

Mr.  Seiberling.  During  Mr.  Doar's  presentation  people  did  not 
hestiate  to  point  out  the  things  that  they  felt  were  deficient. 

The  Chairman.  The  Chair  will  resolve  these  questions,  and  I  think 
Mr.  St.  Clair  has  been  advised  to  proceed.  And  any  member  who 
wants  to  address  the  Chair,  please  address  the  Chair,  and  we  will  de- 
cide whether  or  not  we  will  put  the  question  to  Mr.  St.  Clair. 

Mr.  Seiberling.  Well,  Mr.  Chairman,  may  I  address  the  Chair? 
Can  we  get  a 

The  Chairman.  Mr.  St.  Clair  has  already  stated 

Mr.  Seiberling.  Well,  but  I  do  not  think  that  his  proposed  change 
actually  changes  that  sentence  in  substance. 

The  Chairman.  Well,  I  believe  that  is  a  question  that  the  member 
will  have  to  resolve,  and  I  think  we  can  dispute  this  all  day  long.  Tret's 
wait  until  the  presentation  is  made. 

Mr.  Seiberling.  Well,  it  has  been  made  on  this  point. 

Mr.  Railsback.  Regular  order. 

Ms.  HoLTZMAN.  I  would  like  to  ask  a  clarifying  question.  Mr.  Chair- 
man, is  there  a  date  that  paragraph  12  refers  to,  or  is  this  a  statement 
for  a  certain  period  of  time  ? 

Mr.  St.  Clair.  Mr.  Chairman,  the  date  is  March  21, 1973. 

Ms.  Holtzman.  I  thank  you. 

The  Chairman.  Please  proceed. 

Mr.  St.  Clair.  Tab  1-3. 

Mr.  IVTcCahill.  The  testimony  of  Gray  before  the  Senate  select 
committee  establishes  that  the  origin  of  the  theory  of  the  Central  In- 
telligence Agency's  involvement  in  the  break-in  of  the  DNC  was  in 
the  FBI,  and  that  Gray  communicated  the  theory  to  Dean  on  June 
22. 1972. 

Dean  confirmed  that  Gray  informed  him  on  June  22, 1972,  that  one 
of  the  FBI  theories  of  the  case  was  that  it  was  a  CIA  operation,  and 
Dean  testified  that  he  reported  this  to  Haldeman  and  Ehrlichman  on 
June  23. 
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Mr.  Waldie.  Mr.  Chairman,  may  I  address  the  Chair?  I  know  the 
Chair  wants  to  conclude  this,  but  I  would  like  to  use  this  tab  as  an 
indication  of  what  will  be  the  rulino-  of  the  Chair  in  the  future.  There 
is  an  absolute  conclusion  of  law.  "Tlie  testimony  of  Gray  establishes 
that  the  origin  of  the  theory  was  in  the  FBI." 

I  have  the  testimony  of  Gray  from  the  Senate  select  committee, 
and  it  simply  does  not  establish  that  at  all. 

Now,  when  we  ran  into  similar  situations  with  Mr,  Doar's  presenta- 
tion, the  minority  side,  quite  properly,  insisted  those  conclusions  were 
unwarranted  and  misleading.  Now,  1  would  think  that  when  there  is 
one  as  misleading  as  this,  and  I  call  your  attention  to  pages  3518  and 
3519  of  the  Senate  select  committee  testimony,  the  colloquy  between 
Senator  Baker  and  Mr.  Gray,  and  it  is  just  precisely  to  the  contrary, 
as  set  forth  in  here. 

Now,  I  thought  we  prohibited  conclusions  of  law  being  set  forth  in 
the  statement  of  fact.  Now,  if  he  wants  to  say  there  is  evidence  from 
Gray  in  the  Senate  select  committee  file,  et  cetera,  that  would  be  per- 
missible. But,  this  seems  to  me  to  distort  the  record,  and  if  this  sort  of 
conclusion  will  be  replete  through  this  presentation,  the  record  as  a 
written  transcript  that  history  will  be  resolving  as  to  what  people  on 
the  committee  felt  about  the  presentation  in  comparing  it  to  Mr.  Doar's 
presentation. 

I  will  abide  solely  by  the  Chair,  but  we  are  in  an  uncomfortable  sit- 
uation here.  Mr.  Doar  was  instructed  to  be  absolutely  level  and  even  in 
his  presentation,  and  down  to  the  monotony  of  his  own  voice. 

Mr.  Sandman.  Can  I  respond  to  this  ?  We  can  keep  this  up  all  day. 

The  Chairman.  The  Chair  will  respond  to  that. 

The  Chair  believes  that  unless  Mr.  St.  Clair  is  able  to  support  this 
with  the  testimony  of  Gray  as  he  states,  before  the  Senate  select  com- 
mittee, then  I  do  not  believe  the  tab  appropriately  really  reflects  what 
the  supporting  testimony  is  supposed  to  reflect.  I  think  that  the  gentle- 
man from  California  is  absolutely  correct  in  this  instance.  This  is  a 
different  situation  from  the  question  of  evidence  and  the  question  of 
drawing  a  conclusion. 

Mr.  Sandman.  Mr.  Chairman,  may  I  answer  the  gentleman  from 
California  in  one  respect  that  I  think  needs  clearing  up  ? 

The  position  of  Mr.  Doar  is  entirely  different  from  the  position  of 
Mr.  St,  Clair.  Mr.  Doar  is  presenting  information  by  way  of  an  inquiry 
for  us  to  decide.  Mr.  St.  Clair,  on  the  other  hand,  is  representing  a 
client,  the  President  of  the  United  States. 

Mr.  Waldie.  That  is  not  the  case  at  this  stage  of  the  presentation. 

Mr.  Sandman.  And  he  has  a  right  to  present  those  things  that  he 
feels  are  in  the  benefit  of  his  client's  case.  I  cannot  see  anything  wrong 
with  that. 

Secondly,  why  do  we  not  stop  being  hypocritical  about  what  is  the 
best  evidence  ?  You  fellows  on  that  side  yesterday  determined  that  the 
best  evidence  cannot  be  presented  because  you  limited  the  number  of 
witnesses. 

Mr.  Seibekling.  Mr.  Chairman  ? 

The  Chairman.  I  think  that  there  is  no  rhyme  or  reason  for  con- 
tinuing the  argument.  I  actually  believe,  Mr.  St.  Clair,  that  that  tab 
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that  Mr.  AVuldie  lias  referred  to,  unless  it  reflects  the  lanouage  just 
as  it  is  in  there — and  I  do  not  believe  that  it  does — in  my  judgment, 
it  is  not  just  information  being  presented  as  such,  but  is  a  conclusion 
on  the  part  of  counsel. 

Mr.  Dexxis.  Well,  Mr.  Chairman. 

Mr.  McClory.  May  I  inquire  ? 

"Whose  testimony  is  that  that  is  referred  to? 

]\rr.  St.  Clair.  Pat  Gray's. 

Mr.  McC'lory.  No,  that  is  not  Mr.  Gray's  testimony.  I  think  the 
fault  lies  in  the  fact  that  somebody  is  testifying  as  to  what  Mr.  Gray 
testified  to.  I  think  it  is  proper  that  you  should  say  that  so  and  so 
testified  or  gave  a  statement  that  Mr.  Gray  testified. 

Mr.  Dkx^xis.  Will  the  gentleman  yield  ? 

Mv.  McCijOTiY.  May  lie  answer  my  question  ? 

The  CiTAiRMAX.  Let  Mr.  St.  Clair  respond. 

Mr.  St.  Clair.  The  very  first  thing  I  say  is  the  testimony  of  Gi'ay. 
Then  the  testimony  of  Gray  is  what  is  referred  to  in  13a.  He  says. 
"At  this  meeting  with  Dean,  I  discussed  with  him  our  very  early 
theories  of  the  case;  namely,  that  the  episode  was  either  a  CIA  covert 
operation."  et  cetera. 

Mr.  McClory.  And  looking  at  page  943  of  tab  13b,  it  says,  "It  was 
during  my  meeting  with  Mr.  Gray  at  that  time,  Mr.  Gray  had  the 
following  t^^oorv.*' 

Mr.  St.  Clatr.  I  gave  you  both  ^Ir.  Gray's  testimony,  whicli  is  13a. 
and  then  Mr.  Dean's,  which  is  13b. 

IVfr.  McClory.  That  is  different. 

Mr.  Waldie.  If  the  Chair  would  prefer.  I  will  read  into  the  record 
the  testimony  that  I  am  talking  about,  that  I  referred  to. 

The  Cttatrmax.  Mr.  Waldie. 

Mr.  Waldie.  This  is  on  page  3518,  Senate  select  committee : 

Senator  Baker.  At  this  point,  .Tune  23,  1972.  had  anyone  from  the  White 
House  or  outside  the  FBI  tried  to  suggest  to  you  that  there  was  CIA  involve- 
ment ? 

Air.  Oray.  Prior  to  tliis  meeting  on  .Tune  23? 

Senator  Baker.  Tes. 

Mr.  Gray.  Yes,  sir.  Mr.  Dean  had,  either  in  that  meeting  of  June  22  or  in 
tlie  telephone  call  on  the  morning  of  June  23.  and  I  said  to  him,  if  there  is  CIA 
involvement,  let  the  CIA  tell  us. 

Senator  Baker.  So  INIr.  Dean  and  General  Walters  were  suggesting  to  you  that 
there  was  GIA  involvement.  Director  Helms  had  already  told  you  there  was 
not  CIA  involvement. 

Mr.  Gray.  That  is  right,  sir. 

Mr.  Kastexmett-r.  Mr.  C]iaiTii"'mi.  on  the  point  raised  bv  tlie  gen- 
tlemnn  from  California,  Mr.  Waldie,  this  one  tal)  and  the  point  he 
raised,  the  presentation  before  us  mio-ht  turn  on  this  question.  It  would 
seem  to  me  that  a  decision  has  to  be  made  whether  this  presentation 
is  parallel  with  that  of  our  own  staff.  T  differ  with  Mv.  Walrlie  in 
that  respei^t.  T  do  not  think  it  is  supposed  to  be.  It  may  be  well  for 
us  to  analvze  the  presentation  subsequently  as  best  we  can  bv  staff 
or  otherAvico  as  to  whether  the  statements  of  information  are  in  fact 
confii-med  by  the  presentation  or  by  other  evidence.  Rut  Ave  are  not 
in  a  position,  it  seems  to  me,  to  debate  each  tab  as  we  come  to  it.  We 
neither  have  the  time  nor  the  research  capabilitv  at  that  instant.  T 
believe,  Mr.  Chairman,  we  Avill  have  to  accept  the  presentation  of 
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Mr.  St.  Clair  as  it  appears,  and  subsequent!}^  determine  whether  it 
in  fact  justifies  the  conchisions  it  advances.  I  do  not  think  that  we 
can  debate  each  tab  as  we  come  to  it. 

So  I  expect  that  the  Chair's  earlier  policy  of  permitting  questions 
for  the  purpose  of  clarification  alone  should  be  adhered  to  and  that 
we  not  at  this  point  debate  and  argue  the  presentation  of  Mr.  St.  Clair. 

Mr,  Seiberlixg.  Mr.  Chairman? 

The  Chairman.  I  think  that  is  appropriate,  and  the  Chair  will 
proceed  in  that  manner. 

I  do  want  to  point  out,  Mr.  St.  Clair,  though,  before  we  leave  this 
and  go  on  to  that,  that  I  think  the  problem  here  is  that  you  are  talk- 
ing about  the  establishment  in  conclusion  of  the  origin,  and  the  question 
tliat  I  think  is  discussed  in  the  supporting  documents  merely  talks 
about  a  discussion  of  theories.  I  would  think  that  while  I,  myself, 
would  review  what  you  have  to  say  and  then  consider  it,  I  think,  how- 
ever, that  you  have  to  be  careful  about  stating  whether  or  not  you  are 
drawing  a  conclusion  or  whether  or  not  you  are  actually  reflecting 
wliat  is  stated  in  there.  I  do  believe  that  there  is  not  an  accurate  re- 
flection of  the  statement  in  the  supporting  evidence  except  that  theories 
were  discussed  and  not  established. 

Mr.  Seiberling.  Mr.  Chairman  ? 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  I  think  we  had  better  proceed.  Mr.  St,  Clair. 

Mr.  Seiberling.  Mr.  Chairman,  is  it  in  order  to  raise  a  point  of 
order  ? 

The  Chairman.  No,  it  is  not  in  order,  and  we  will  proceed.  Mr.  St. 
Clair. 

Mr.  St.  Clair.  Tab  14. 

]\Ir.  McCahill.  Haldeman's  testimony  before  the  Senate  select  com- 
mittee confirms  that  Dean  reported  to  him  the  FBI's  concern  about 
CIx\  involvement,  and  that  Haldeman  in  turn  reported  this  to  the 
President,  who  ordered  Haldeman  and  Ehrlichman  to  meet  with  the 
CIA  officials  to  insure  that  the  FBI  investigation  not  expose  any  un- 
related covert  operation  of  the  CIA.  The  vmcertainty  regarding  the 
possibility  of  uncovering  CIA  activities  was  recognized  in  a  memo 
dated  June  28, 1972,  from  Helms  to  Walters. 

Mr.  St.  Clair.  The  tabs  here  refer  to  the  Senate  select  committee 
testimony  of  Mr.  Haldeman,  which  is  tab  la,  to  the  effect  as  stated 
in  the  paragraph. 

Tab  b  is  a  cop)y  of  a  memorandum  which  is  already  before  the 
committee  in  the  special  staff  presentation  and  to  that  extent  is  dupli- 
cative of  their  work,  but  I  felt  that  in  the  context  it  would  be  appro- 
priate to  put  it  here.  I  would  call  the  committee's  attention  to  the  last 
sentence  of  Mr.  Helms'  memorandum  of  June  28,  1972.  I  will  read  it. 
It  is  very  short : 

In  addition,  we  still  adhere  to  the  request  that  they  confine  themselves 
to  the  personalities  already  arrested  or  directly  under  suspicion  and  that  they 
desist  from  expanding  this  investigation  into  other  areas  which  may  well, 
eventually,  run  afoul  of  our  operations. 

I  think  it  is  a  fair  statement  to  suggest  that  "they"  referred  to  is  the 
FBI.  Tab  15. 

Mr.  Seiberling.  Mr.  Chairman,  where  is  that  language?  I  do  not 
have  it  in  my  copy. 
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Mr.  Smith.  Tab  14b. 

Mr.  Seiberlixg.  I  ain  lookiiii^  at  14b,  I  do  not  find  any  sncli  languasrc. 

Mr.  St.  Clair.  I  liope  that  14b  in  your  book,  sir,  is  a  memorandiini 
on  the  siibiect  of  the  Watergate  Aiiair  from  the  Deputy  Directoi-. 
June  2S,  1972. 

Mr.  Seiberlixo.  But  the  hist  sentence  says  ''Tliis  brings  you  up  to 
date,  et  cetera." 

Mr.  St.  Clair.  I  am  sorry,  it  is  the  last  sentence  of  paragrapli  2. 

Mr.  Seiberlixg.  Mr.  Chairman,  I  would  like  to  make  the  same  point 
of  order  about  tab  14.  It  says  that  Haldeman's  testimony  before  the 
SSC  confirms.  This  is  a  conclusion  and  it  seems  to  me  that  it  violates 
the  rules  that  we  agreed  to  earlier  this  week  with  respect  to  Mr.  St. 
Clair's  presentation,  that  that  presentation  would  be  limited  to  factual 
statements  and  not  to  argument.  If  the  tab  said  Haldeman  testified 
before  the  Senate  select  committee  that  Dean  i-eported  so  and  so,  that 
would  be  a  statement  of  fact.  But  when  you  put  it  in  conclusionary 
language,  it  seems  to  m.e  it  becomes  argumentive.  That  same  is  true 
of  the  two  preceding  tabs  and  therefore  is  in  violation  of  the  under- 
standing on  which  we  adopted  the  rules.  I  would  like  to  make  a  point 
of  order  that  it  is  out  of  order,  as  well  as  the  two  preceding  tabs. 

The  Chairmax'.  Is  the  gentleman  raising  a  point  of  order  to  the 
presentation  ? 

Mr.  Seiberlix^g.  Yes,  Mr,  Chairman:  that  is  exactly  what  I  am 
doing.  I  am  raising  the  point  of  order  that  tabs  12,  !•),  and  14  contain 
argument  and  not  just  statements  of  fact. 

The  Chairmax.  Will  the  gentleman  reserve  his  point  of  order  until 
we  have  concluded  the  entire  presentation  and  note  those  points  of 
order  ? 

Mr.  Seiberlix'g.  Yes,  Mr.  Chairman, 

The  Chairmax".  IS'ote  those  points  of  order  and  the  chairman  will 
recognize  him  for  that  purpose.  Mr.  St.  Clair. 

Mr.  St.  Clair.  Tab  15. 

Mr.  McCahill.  The  President  stated  on  :\ray  22,  1973.  that  it  did 
seem  possible  to  him  that,  because  of  the  involvement  of  former  CI^V 
personnel,  the  investigation  could  lead  to  the  uncovering  of  covert 
CIA  operations  totally  unrelated  to  the  Watergate  break-in.  The 
President  stated  he  was  also  concerned  that  the  Watergate  investigation 
might  lead  to  an  inquiry  into  the  activities  of  the  special  investigations 
unit. 

Gray  testified  that  on  July  R,  1972,  the  President  told  him  to  continue 
to  conduct  his  aggressive  and  thorough  investigation  of  the  Watergate 
affair. 

Mr.  St.  Clair.  The  tabs,  I  think,  in  support  of  this  are  self-explana- 
tory and  thej''  deal  principally  with  selections  from  the  President's 
public  statements  of  Ma}^  22, 1973,  in  tab  a. 

In  tab  b  is  Mr.  Pat  Gray's  testimony  with  respect  to  a  conversation 
that  he  had  with  the  President  raising  the  question  with  the  President 
about  the  possible  confusion  out  of  the  FBI  and  CIA  relationship. 
That  appears  at  tab  b  on  page  3462,  in  which  the  President  said,  "Pat, 
vou  just  continue  to  conduct  your  thorough  and  aggressive  investica- 
tion,"  Tab  16. 


1741 

]\Ir.  McCaiiill.  The  President  was  unaware  that  Gray  had  destroyed 
documents  found  in  Plunt's  safe  until  told  by  Henry  Petersen  on 
Aprill7,1973. 

Mr.  St.  Clair.  The  material  in  support  of  this  is  a  portion  of  what 
had  been  described  as  the  Wliite  House  edited  transcripts.  This  would 
be  a  transcript,  I  believe,  a  tape  of  which  has  not  been  made  available 
to  the  committee,  certainly  as  to  IGa,  16b — I  would  have  to  check  that. 
It  may  well  be  that  this  transcript  of  April  16  was  furnished  to  the 
committee.  I  would  have  to  check  that  during  the  noon  recess.  Tab  17. 

Mr.  McCaiiill.  Dean  did  not  disclose  until  November  2, 1973,  wliile 
being  questioned  by  attorneys  of  the  Special  Prosecutor's  Office  that 
he  had  personally  destroyed  documents  from  Hunt's  safe. 

Mr.  St.  Clair.  The  tab  in  support  of  this  is  grand  jury  testimony — 
no,  I  take  it  back.  It  is  a  statement  made  in  open  court  by  Ben-Veniste 
of  the  Special  Prosectuor's  staff  reciting  Mr.  Dean's  disclosure  that  he 
had  in  fact  shredded  two  notebooks  that  had  been  taken  from  Mr. 
Hunt's  safe  as  well  as  destroying  or  disposing  of  a  pop-up  notebook  and 
an  address  book. 

Mr.  Rangel.  Mr.  Chairman,  a  point  of  clarification. 

The  Chairman.  Mr.  Eangel. 

Mr.  Raxgel.  Is  it  my  understanding  that  in  order  to  protect  our 
rights,  it  is  automatic  that  members  of  this  committee  are  reserving 
their  right  to  object  so  that  we  do  not  have  to  continuously  do  it  ? 

The  Chairman.  That  is  correct. 

Mr.  Rangel.  Very  good.  Thank  you. 

Mr.  St.  Clair.  Tab  18. 

Mr.  McCaiiill.  The  President  was  unaware  prior  to  March  21,  1973, 
that  Magruder  and  Porter  perjured  themselves  to  a  grand  jury.  On 
April  17,  1973,  the  President  advised  Ehrlichman  and  Haldemaii 
against  perjury. 

Mr.  St.  Clair.  The  transcript  references  here  are  to  Wliite  House 
edited  transcripts,  the  tapes  of  which  have  not  been  made  available 
to  the  committee. 

I  am  sorr}%  I  am  informed  that  the  first  one  of  March  21  has  of 
course — that  is  the  morning  of  March  21.  It  is  the  second  one,  18b,  that 
has  not  been.  I  think  in  the  interest  of  expedition,  the  material  sub- 
mitted is  probably  self-explanatory. 

On  page  183  of  tab  18a,  the  President  is  interrogating  Dean  about 
whether  Magruder  knew  anything  about  the  break-in  and  Dean  con- 
firms that  he  did.  In  fact,  Dean  said,  "Magruder  gave  the  instructions 
to  be  back  in  the  DNC,"  which  I  take  it  means  to  go  back  in  the  DXC. 

The  President  says,  "He  did  ? " 

The  President  says,  "You  know  that''  and  so  forth. 

Tab  18b,  at  the 'bottom  of  page  1022,  the  transcript  discloses  in- 
struction to  the  effect  that  the  Prei^ident  hoped  that  Strachan  had  been 
told,  "Believe  me.  don't  try  to  hedge  anythine;  before  the  damned  grand 
jury.  I  am  not  talking  about  morality,  but  I  am  talking  about  the  vul- 
nerabilities." 

Mr.  Ehrlichman  responds,  "Sure,  ffood  advice."  Tab  19. 

Mr.  ;McCahill.  John  Dean  advised  the  President  on  March  21. 1973, 
of  Hunt's  demand  for  approximately  $120,000  for  legal  fees  and  family 
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support.  The  President  explored  the  option  of  meeting  Hunt's  de- 
mands so  as  to  secure  the  time  needed  to  consider  alternative  courses. 
The  President  was  not  concerned  with  the  possible  Watergate  related 
disclosures,  but  rather  which  disclosure  of  the  national  security  mat- 
ters Hunt  had  been  involved  in  as  a  member  of  the  Plumbers. 

The  President  advised  Dean  that  the  money  could  not  be  paid  because 
it  would  look  like  a  coverup. 

At  another  point  in  the  conversations,  the  President  requested  ad- 
vice as  to  whether  or  not  the  money  should  be  paid.  Later,  the  President 
concludes  that  Hunt  will  blow  the  whistle  no  matter  what  is  done  for 
him. 

Mr.  St.  Clair.  The  tabs  in  support  of  this  all  relate  to  the  morning 
meeting  of  March  21.1  am  reasonably  certain  that  most  of  the  members 
either  have  or  will  have  carefully  examined  the  transcript  of  this  meet- 
ing and  I  think  that  these  selections  we  have  made  are  made  for  the 
purpose  of  calling  your  attention  to  them.  The  one  I  would  like  to 
direct  your  attention  to  first  is  tab  a,  19a,  and  it  is  on  page  224  of 
our  transcript,  about  the  middle  of  the  page. 

The  President  states :  "If,  for  example,  you  say  look  we  are  not  going 
to  continue  to — let's  say,  frankly,  on  the  assumption  that  if  we  con- 
tinue to  cut  our  losses,  we  are  not  going  to  win.  But  in  the  end,  we  are 
going  to  be  bled  to  death.  And  in  the  end,  it  is  all  going  to  come  out 
anyway.  Then  you  get  the  worst  of  both  worlds.  We  are  going  to  lose 
and  people  are  going  to" — and  Mr.  Haldeman,  who  at  this  point  was  in 
attendance,  interjects,  "And  look  like  dopes." 

And  in  effect,  the  President  says,  "Look  like  a  coverup.  So  that  we 
can't  do" — then  he  goes  on  to  discuss  another  possible  alternative. 

The  rest  of  these  items  that  have  been  marked  I  think  are  reasonably 
self-explanatory.  In  the  interest  of  saving  time  of  the  committee,  we 
will  analyze  these  in  detail  in  our  brief.  I  think  that  the  arguments  over 
this  conversation  would  be  analysis.  Unless  the  committee  thinks 
otherwise,  I  will  be  glad  to  submit  them  here  and  comment  on  them  at 
a  later  time.  Tab  20. 

Mr.  McCaiiill.  At  the  March  21, 1973,  meeting  the  President,  after 
considering  several  options,  seized  on  the  possibility  of  calling  a  new 
grand  jury,  therebj^  delaying  Hunt's  sentencing  and  making  the  im- 
mediate payment  unnecessary  as  a  means  of  buying  time.  Not  once 
after  this  option  was  explored  was  there  any  suggestion  that  Hunt's 
demand  be  met. 

The  concluding  page  of  the  transcript  of  the  March  21,  1973,  morn- 
ing meeting  clearly  demonstrates  that  the  President  recognizes  that 
any  blackmail  and  coverup  activities  then  in  progress  could  not 
continue. 

Mr.  St.  Clair.  Again  we  have  cited  in  support  of  that  selections  of 
the  tape  of  March  21  in  the  morning.  Tab  21. 

Mr.  McCattill.  Neither  of  the  participants  of  the  March  21,  1973, 
morning  meeting  came  away  with  any  opinion  that  the  President 
authorized  payments  to  Hunt.  Haldeman  concluded  that  the  Presi- 
dent rejected  payment  to  Hunt.  Dean  testified :  "The  money  matter 
was  left  very  much  hanging  at  the  meeting.  Nothing  was  resolved." 

Mr.  St.  Clair.  I  would  like  to  call  your  attention  specifically  to  tab 
21b,  which  is  Mr.  Dean's  testimony  before  the  Senate  select  committee. 
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On  page  1423,  in  just  about  the  middle,  there  is  a  long  paragraph  of 
Mr.  Dean's  statement,  in  which  he  makes  reference  to  a  discussion 
which  he  then  identified  as  having  taken  place  on  March  13  about  the 
money  demands  that  were  being  made. 

Now,  I  think  I  would  suggest,  or  whatever  word  would  be  appro- 
priate, that  it  is  quite  clear  Mr.  Dean  was  mistaken  as  to  the  date.  The 
conversation  he  was  talking  about  at  which  money  demands  were 
discussed  was  actually  March  21  and  your  examination  of  your  own 
transcripts  of  both  INIarch  13  and  March  21, 1  am  sure,  would  confirm 
that  and  I  doubt  if  Mr.  Dean  would  deny  it. 

But  I  do  want  to  emphasize  that  the  very  last  thing  he  says  regarding 
the  conversation  at  which  money  demands  were  discussed.  He  says  in 
the  last  sentence,  "And  the  money  matter  was  left  very  much  hanging 
at  that  meeting.  Nothing  was  resolved."  Tab  22. 

Mr.  Seiberling.  ]Mr.  Chairman,  the  transcript  that  is  attached  as 
tab  21a  is  not  the  one  described  under  the  tab.  At  least  not  in  my 
book.  According  to  tab  21,  21a  is  a  transcription  to  April  17,  and  yet 
that  tab  that  I  have  is  a  conversation  between  Mr.  Haldeman  and  the 
President  about  what  he  said  on  March  21.  as  I  read  it. 

Mr.  St.  Clair,  May  I  respond,  Mr.  Chairman  ? 

The  Chairman.  Mr.  St.  Clair. 

Mr.  St.  Clair.  I  believe  that  the  April  17  reference,  which  is  tab 
21a,  reflects  the  conversation  between  the  President  and  Mr.  Haldeman 
on  April  17  as  to  their  memory  of  what  transpired  on  March  21.  It  is 
a  recall  of  earlier  events. 

Mr.  Seiberling.  All  right,  thank  j^ou. 

Mr.  Owens.  Mr.  Chairman? 

The  Chairjvian.  Mr.  Owens. 

Mr.  Owens.  On  tab  21b,  it  appears  on  p.  1423  to  be  discussing  the 
March  20  meeting.  Is  there  any  explanation  of  that  ? 

Mr.  St.  Clair.  I  would  say  March  13. 

Mr.  Owens.  The  highlighted  testimony  appears  to  be  discussing  the 
meeting  of  March  20. 

Mr.  St.  Clair.  If  I  may,  he  initially  is  talking  about  March  20. 
Then  he  changes  the  focus  of  his  testimony  in  that  long  paragraph 
in  the  center  of  the  page  to  March  13,  at  a  meeting  in  which  these  money 
demands  were  discussed.  He  talks  about  a  million  dollars,  there  is  no 
problem,  and  so  forth  and  so  on.  That  clearly  makes  reference  to  what 
in  fact  took  place  on  March  21. 

Mr.  Flower.  Mr.  Chairman,  point  of  clarification. 

I  do  not  think  there  are  any  discrepancies  there.  Mr.  Dean  and  the 
President  had  a  telephone  conversation  on  tlie  evening  of  March  20, 
which  at  the  top  of  that  page,  it  indicates.  Then  the  meeting  trans- 
pired the  next  day. 

The  Chairman.  That  is  correct. 

Mr.  Railsback.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Railsback? 

Mr.  Railsback.  Mr.  St.  Clair,  you  referred  to  the  March  13  date  on 
that  page.  Am  I  correct  that  there  is  some  evidence  or  belief,  any- 
way, that  that  reference  to  March  13  should  have  been  to  the  March 
21  meeting? 
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Mr.  St.  Claik.  That  is  wluat  I  tried  to  point  out,  and  I  do  not  think 
that  is  seriously  in  dispute.  When  Mr.  Dean  gets  liere,  I  trust  he  will 
confirm  that.  Tab  22. 

Mr.  McCaiiill.  At  the  March  21,  19T3,  morning  meeting,  while  dis- 
cussing the  practicality  of  getting  another  grand  jury,  the  President 
told  Dean  and  Ilaldeman  to  get  Mitchell  to  come  to  Washington  so 
that  ^Mitchell  could  meet  with  Haldeman,  Ehrlichman,  and  Dean. 

Mr.  St.  Clair.  The  tab  in  support  of  this  is  part  of  the  morning 
meeting  of  jNIarch  21  and  on  the  top  of  page  248  of  our  transcript  is  a 
discussion  of  getting  Mitchell  to  get  down,  whether  he  could  get  down 
that  afternoon,  and  it  was  decided  if  ma3'be  he  could  get  tliere  the 
next  day,  that  would  be  all  right.  Tab  23. 

Mr.  McCahill.  Plaldeman  and  Dean  left  the  meeting  with  the 
President  at  approximately  11 :55  a.m.  on  March  21,  1973,  pursuant  to 
the  President's  request,  Haldeman  called  INIitchell  at  approximately 
12 :30  p.m.  and  requested  Mitchell  come  to  Washington.  Dean's  testi- 
mony confirms  this. 

Mr.  St.  Clair.  The  telephone  log  of  Mr.  Ilaldeman  is  in  tab  a, 
showing  a  call  to  Mr.  Mitchell  at  12 :30. 

Tab  b  is  Mr.  Ilaldeman's  testimony  regarding  his  talk  with  Mr. 
Mitchell.  This  has  been  presented  to  you  by  your  staff  in  its  presen- 
tation and  I  have  repeated  it  here  for  purposes  of  putting  the  matter 
in  context. 

You  may  recall  that  in  substance,  several  questions  were  asked  of 
]\Ir.  Haldeman  regarding  whether  or  not  he  did  not  relay  instruc- 
tions to  Mr.  ]Mitchell  to  pay  Hunt's  legal  fees  and  Mr.  Haldeman 
declined  to  confirm  that  that  was  the  fact. 

Finally,  on  tab  c  on  page  1000  of  ]Mr.  Dean's  testimony,  he  stated, 
"Accordingly,  Haldeman,  as  I  recall,  called  Mitchell  and  asked  him 
to  come  down  the  next  day  for  a  meeting  with  the  President  on  the 
Yv'atergate  matter."  Tab  241^ 

Mr.  McCaiiill.  On  March  21,  1973,  Dean  had  a  telephone  con- 
versation with  LaKue  concerning  Hunt's  request  for  money  and  Dean 
suggested  LaRue  call  INIitchell.  LaRue  called  Mitchell  in  the  early 
afternoon  of  J.Iarch  21,  1973,  and  advised  ]Mitcliell  that  he  had  a  re- 
quest for  $75,000  for  Hunt's  legal  fees.  Mitchell  acknowledges  that 
he  advised  LaRue  to  pay  the  money  for  attorney  fees.  During  the 
jSIarch  21,  1973,  late  afternoon  meeting  Mith  the  President,  Dean 
denied  that  he  had  spoken  to  either  LaRue  or  Mitchell,  Avhen  in  fact, 
he  had  spoken  to  both. 

JNIr.  St.  Clair.  The  tab,  some  of  these  tabs,  are  repetitive.  ]\Ir.  Dean's 
Watergate  grand  jury  testimony  in  tab  24a  was  ]3resented  by  the  spe- 
cial  staff,  and  it  confirms  that  he  called  Mr.  LaRue  sometime  on  the 
21st.  It  would  be  important,  if  I  may  make  the  observation,  it  seems 
to  me,  for  the  committee  to  find  out  when  on  ]\Iarch  21  Mr.  Dean  made 
this  call.  The  grand  jury  testimony  seems  to  be  silent  as  to  whether 
or  not  it  was  in  the  morning  or  early  afternoon. 

This  is  something  that  I  think  should  be  elicited  from  ]Mr.  Dean. 

Mr.  Wiggins.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  Counsel.  I  have  been  perplexed  for  weeks  as  to  the 
precise  timing  of  these  telephone  calls.  In  your  tab,  you  at  least  state 


1745 

certain  information  tliat  they  were  made  in  tlie  early  afternoon,  and 
apparently,  prior  to  the  afternoon  meeting  in  the  Oval  Office.  Can  3'ou 
point  to  the  material  in  back  of  that  statement  which  specificalh'  sup- 
ports that  ? 

]Mr.  St.  Clair.  I  hope  so. 

May  I  beg  your  indulgence  for  a  moment  ? 

I  think,  sir,  unless  I  can  find  an  express  reference  to  that,  it  would 
be  the  result  of  an  anah'sis  of  the  events,  which  included  a  call  by  Mr. 
LaRue — first  a  call  to  Mr.  LaRue  from  Mr.  Dean ;  then  a  call  by  Mr. 
LaRue  to  IMr.  Mitchell ;  then  a  call  to  Mr.  Bittman  at  his  office  to  be 
sure  Mr.  Bittman  was  going  to  be  home  that  night. 

Wait  a  minute.  My  learned  friend,  Mr.  Howard,  says  he  has  found  it. 

I  do  not  think  he  has. 

I  tliink  that  the  record  would  support  only  in  the  afternoon.  But 
the  events  that  took  place  would  make  it  quite  clear  that  that  would 
have  had  to  take  place  in  the  earh^  afternoon,  in  my  view. 

Plowever,  this  is  again  something  that  should  be  derived  from  ]Mr. 
LaRue's  testimony. 

Mr.  Sarbaxes.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sarbanes. 

Mr.  Sarbaxes.  Could  we  have  that  clarified  further?  I  tried  to 
follow  how  you  sort  of  got  to  that  assumption  and  it  really  was  not 
clear  to  me  how  you  got  to  the  point  that  you  could  say  LaRue's 
call  Avas  in  the  early  afternoon. 

Mr.  St.  Clair.  First  of  all.  we  know  it  was  in  the  afternoon. 

jNIr.  Sarbaxes.  Where  do  you  note  that  ? 

Mr.  St.  Clair.  Page  T  of  tab  Sib.  He  says,  "I  would  place  it  in  the 
afternoon." 

Mr.  Sarbaxes.  Which  call  was  that? 

^Ir.  St.  Clair.  That  was  the  call  to  Mr.  Bittman's  office  to  be  sure 
lie  was  going  to  be  home  that  night. 

Then  it  says,  "I  would  place  that  call  in  the  afternoon." 

Then  the  question  was : 

Xow.  prior  to  making  tliat  call.  I  take  it  you  had  had  discussions  with  other 
people  concerning  whether  to  make  this  delivery. 
A.  That  is  correct. 

That  day  you  had  spoken  to  Mr.  Dean  and  Mr.  Mitchell. 
A.  That  is  correct. 

So  before  calling  Bittman,  he  had  already  talked  with  Dean  and 
with  Mitchell. 

Do  you  follow  me  ? 

]\rr,  Mayxe.  Mr.  Chairman  ? 

The  Chairmax.  Mr.  Mayne. 

]Mr.  ^Iayxe.  I  would  like  to  ask  Mr.  St.  Clair,  with  regard  to  2-la, 
the  testimony  of  Mr.  LaRue,  and  in  some  of  the  previous  supporting 
documents,  1  find  portions  of  them  underlined  in  addition  to  the 
brr'cketed  indications  in  the  margins.  Who  has  made  these  underlines 
and  vdiat  is  the  explanation  for  that?  What  are  they  supposed  to 
indirato? 

Mr.  St.  Clatr.  The  underlinings,  sir,  should  be  disregarded.  Our  only 
coi^v  of  this  mnterial  was  undei'lincd  for  our  own  emphasis  purposes 
nnd  should  be  disreefardcd  bv  the  committee. 
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Mr.  Mayne.  I  would  hoj^e  that  in  any  future  matters  presented  to 
us,  you  get  additional  copies  so  that' those  underlines  would  not 
appear. 

Mr.  St.  Clair.  I  will  be  glad  to  do  so.  I  was  a  little  sensitive  about 
making  additional  copies  of  grand  jury  testimonies,  because  my  ex- 
perience is  the  more  copies  you  have,  the  greater  vulnerability  you 
have  to  having  it  appear  in  the  public  press.  So  we  made,  other  than 
what  is  involved  here  at  this  time,  only  these  copies. 

Mv.  IVLvYNE.  As  I  recall,  the  copies  of  grand  jury  testimony  which 
our  own  staff  submitted  to  us  had  not  been  so  underlined. 

Is  that  correct,  Mr.  Doar  ? 

Mr.  DoAR.  That  is  correct. 

]Mr.  IMayne.  Thank  you. 

Mr.  Dennis.  Will  the  gentleman  jdeld  ? 

Mr.  JMayne.  I  yield. 

Mr.  Dennis.  I  thank  my  good  friend  from  Iowa  for  yie'idi]ig.  I 
personally  would  have  to  say  I  do  not  see  any  significance  to  this  at 
all.  People's  habits  differ.  If'the  gentleman  should  look  at  anything  I 
read,  he  would  find  underlining  all  over  it,  because  I  have  tliat  habit 
when  I  am  studying  anything.  Unless  you  change  the  text,  I  do  not 
really  see  what  difference  it  makes. 

Mr.  Cohen.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Cohen. 

Mr.  Cohen.  Mr.  St.  Clair,  on  tab  24,  the  last  sentence,  you  indicate 
that  Dean  denied  he  had  spoken  to  either  LaRue  or  Mitchell  when  he 
in  fact  had  spoken  to  both.  Would  you  direct  me  to  the  information 
in  the  tab  which  indicated  that  Dean  spoke  to  Mitchell  that  day? 

Mr.  St.  Clair.  I  do  not  believe  he  did  speak  to  INIicholl  that  day. 
I  believe  the  evidence  presented  by  the  staff  indicates  he  spoke  to 
^Mitchell  on  the  eA'ening  of  INIarch  20.  To  assist  you  in  your  memory, 
you  may  recall  that  the  call  was  described  by  Dean  as  rather  elliptical 
in  that  ]\Irs.  Mitchell  might  have  been  on  the  wire  so  they  talked  in 
somewhpt  different  terms.  The  staff  presentation,  I  think,  would  sup- 
poi't  a  call  to  Mitchell  by  Dean  on  the  20th,  the  evening  of  the  20th. 

Now,  at  this  point,  Mr.  Chairman,  as  I  said  earlier,  there  is  a  verbal 
difference  in  the  transcripts  that  I  should  call  everyone's  attention 
to.  This  is  the  transcript  for  the  meeting  in  the  late  afternoon  of 
March  21,  the  tape  of  which  the  committee  had.  This  meeting  took 
place  at  5:20  and  lasted  until  6:01  p.m.  This  is  the  late  afternoon, 
then,  of  March  21. 

Now.  a  little  more  than  halfway  down,  where  the  marking  is  indi- 
cated. Dean  said  on  24d,  the  tab  relatinc:  to  pace  2.53  Our  transcript 
showed  "Well.  I  have  not  talked  with  either  of  them.  Their  positions 
are  sympathetic." 

Our  notes  of  the  staff  transcripts  as  they  were  presented  here  some- 
time asfo  indicate  the  staff,  instead  of  the  word  "symi:»aihetic.''  our 
notes  indicate  that  the  staff  read  that  to  be  "somethinir"  with  n  blank 
or  inaudible,  following  tliat.  Again,  T  do  not  know  M-hich  is  riirht.  You 
have  the  transcript,  you  have  the  ta])e,  and  T  would  suggest  tliat  yon 
can  accept  either  our  version  or  your  own  version. 

Mr.  Latt\.  iNfr.  Chairman ? 

Tlie  CnAiRjiAN.  Mr.  Latta. 
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jNIr.  Latta.  I  wonder  if  you  would  look  to  tab  24b,  page  9.  line  15. 
wliere  they  are  discussing  the  matter  of  the  payment  of  $60,000  for 
maintenance.  And  the  answer,  "To  the  best  of  my  recollection,  this  is 
true.-'  Then  they  go  on  to  say  they  had  never  discussed  the  $60,000 
payment  with  Mitchell,  only  the  $75,000  for  attorneys'  fees. 

^Ir.  St.  Clair.  That  is  correct. 

Mr.  Waldie.  Mr.  Chairman  ? 

The  Chaikmax.  Mr.  Waldie. 

Mr.  "Waldie.  I  am  advised  that  there  are  two  other  changes  in  our 
committee  transcript.  In  the  middle  of  the  page,  where  the  President 
is  speaking,  the  middle  of  the  page,  "Yes."  It  says  "and  is  what  you 
do  about  Hunt  and  his  present  finance"  in  the  President  transcript, 
wliereas  the  committee's  transcript  has  "demands"  rather  than 
"finance." 

One  other  that  is  tremendously  important,  right  beneath  the  middle 
tab  where  Dean  is  speaking,  Dean  says  "Well  a]:)parently  Mitchell  and 
LaRue  ai'e  now  aware  of  it  so  they  know  how  he  is  feeling."  That  is 
the  President's  transcript. 

The  committee's  transcript  is  "So  they  know  how  you  are  feeling" — 
you're. 

Mr.  Railsback.  Mr.  Chairman? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  In  respect  to  that,  I  suggest  the  gentleman  from  Cali- 
fornia, it  is  my  understanding  that  there  has  been  a  re-editing  by  our 
OAvn  staif  and  I  think  that  I  went  over  and  listened  to  that  particular 
section  and  listened  to  it  about  four  or  five  times.  I  think  if  you  do 
that,  3'ou  will  find  very  clearly  that  our  original  staff  transcript  was 
inaccurate.  I  think  it  has  now  been  changed. 

Mr.  Waldie.  To  what. 

Mr.  Railsback.  In  other  words,  in  our  original  staff  transcript,  the 
gentleman  is  right,  it  said  "You're  blank  blank  feeling."  But  when  you 
listen  to  it,  those  of  us — there  were  about  three  or  four  of  us  over  there 
listening  to  it — it  clearly  was  not  that.  It  came  out  the  way  the  Presi- 
dent, the  "Wliite  House  transcript  is. 

The  Chaiemax.  Is  the  gentleman  suggesting  that  our  staff  has  an- 
other transcript,  other  than  that  which  reflects  what  the  gentleman 
from  Illinois  is  saying? 

Mr.  Railsback.  My  understanding  is  our  own  staff  has  gone  back 
over  that  part  and  has  changed  their  original  version.  I  may  be  wrong 
on  it.  I  think  that  is  correct,  though. 

The  Ciiairmax.  Mr.  Doar? 

Mr.  Doar.  I  cannot  tell  the  committee  that,  ]:)ut  I  did  want  to  call  the 
committee's  attention  to  one  other  matter,  if  I  might,  with  respect  to 
this  tab. 

The  Chatrmax.  I  hesitate,  Mr.  Doar.  at  this  time,  to  have  you  inter- 
pose. I  think  that  in  being  even-handed,  we  had  Mr.  St.  Clair  sit  here 
and  he  waited  until  the  end.  I  think  that  we  will  do  this  appropriately 
at  the  end. 

Mr.  Drixax.  Mr.  Chairman. 

Might  I  suggest  that  the  committee  after  lunch  have  available  to  us 
the  transcript,  our  own  transcript  of  the  March  21  conversation  ?  Tliose 
documents  have  now  been  made  public  by  the  conmiittee  and  I  think 


1748 

that  it  -would  be  very  lielpful  if  we  had  actually  what  the  staff  tran- 
scribed from  the  tapes. 

The  Chairmax.  "Well.  I  would  urge  our  conuuittee  counsel  to  do  so. 

Mr.  OwExs.  Mr.  Chairman  ? 

Mr.  Raxgel.  Mr.  Chairman? 

The  Chairman.  Mr.  E anarch 

^.Iv.  IvANGEL.  I  think  Mr.  Cohen  has  already  asked  the  question.  I  am 
talking  about  the  text  on  tab  24  which  concludes  that  Dean  denied  he 
had  spoken  with  either  LaRue  or  Mitchell  when  in  fact  he  had  spoken 
with  both.  I  see  nothing  preceding  that  which  indicates  that  Dean  spoke 
with  ^litchell.  It  is  a  conclusion— I  think  Mr.  Cohen  asked  it.  but  in 
reading  the  tab,  it  seems  like  there  is  a  denial  for  something  whicli  I 
do  not  read. 

Mr.  CoiiEX.  Mr.  St.  Clair  answered  it.  indicating  that  the  conversa- 
tion took  place  on  March  20. 

Mr.  Raxgel.  But  that  is  not  in  the  talx  It  is  not  related.  It  is  just 
suspended  in  the  tab. 

Mr.  Cohex.  That  is  right. 

Mr.  Seiberlixg.  Mr.  Chairman,  will  the  gentleman  yield  ? 

This  is  one  of  the  things  that  I  am  reserving  a  point  of  order  on. 

1  suggest  we  wait  mitil  we  are  through.  Ix'cause  it  is  the  same  sort  of 
conclusionary  statement  that  seems  to  me  to  be  argumentive  i-ather 
than  factual. 

]Mr.  Dexxis.  Mr.  Chairman  ? 

]V[r.  OwEXS.  Mr.  Chairman  ? 

The  CHAiRivrAx.  Mr.  Owens. 

Mr.  OwExs.  If  Mr.  Doar  has  the  factual  iiifoiiuation  for  tlie  com- 
mittee, might  he  not  preseiit  that  ?  If  lie  agi'ces  not  to  draw  any  legal 
conclusions? 

The  CiiAiRMAX.  Is  there  any  objection  on  the  part  of  the  committee 
for  Mr.  Doar  to  make  a  factual  statement  ? 

Mr.  Dexxis.  Mr.  Chairman.  I  personally  would  like  to  hear  what 
he  has  to  say  about  what  Mr.  Railsback  said  about  the  change  all(!ged 
in  the 

The  CiTAiRMAX.  Then  you  have  no  objection. 

]\rr.  Dexxis.  I  have  no  objection. 

Tlie  CiiAiRMAx.  ]\Ir.  Doar. 

Mr.  DoAR.  I  do  not  know  the  answer  to  ]\Ii".  Railsback's  question. 
But  because  you  are  going  to  hear  the  vritnesses  next  week  on  this 
matter.  I  think  that  the  committee  should  look  back  to  tab  19c  and  see 
that  ]Mr.  Dean  told  the  President  in  the  moi-ning  meeting  of  his  con- 
versation with  ]\rr.  Mitchell,  so  that  when  'Sir.  Dean  says  he  hadn't 
talked  to  these  two  people,  the  fair  inference  is  that  he  did  not  talk 
to  them  between  the  morning  and  the  afternoon  meeting. 

That  is  a  factual  statement. 

Sir.  SUCumT.  Mr.  Chairman,  if  we  are  finished  with  9.4,  could  Ave 
recess  and  come  back  at  2  :oO  on  25  ? 

The  CuATRMAX.  The  committee  will  recess  until  2  :30. 

Sh\  Mayxe.  Sir.  Chairman,  before  we  recess 

The  Chairmax.  We  have  recessed.  The  presentation  is  covered  by 
the  rules  of  confidential  ity. 

[AAliereupon.  at  1  :oO  n.m  .  the  committee  recessed  to  reconvene  at 

2  :?)()  p.va..  this  same  day.] 
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AFTERNOON   SESSION 

The  Chairman.  The  committee  Avill  come  to  order.  Mr.  St.  Chiir. 
Mr.  St.  Clair.  Mr.  Chairman,  tab  25. 

Mr.  McCaiiill.  Having  received  information  on  March  21,  1D7'^>, 
of  possible  obstruction  of  justice  having  taken  place  following  the 
break-in  of  the  DXC,  tlie  President  promptly  undertook  an  investi- 
gation into  the  facts.  The  record  discloses  that  the  President  started 
his  investigation  the  night  of  his  meetinjj:  witli  Dean  on  March  21, 
as  confi]-med  by  Dean  in  his  conversation  with  the  President  on 
April  16,  1973.  At  the  meeting  with  Mitchell  and  the  others  on  the 
afternoon  of  March  22,  the  President  instructed  Dean  to  prepare  a 
written  report  of  his  earlier  oral  disclosures. 

Mr.  St.  Clair.  The  tabs  in  support  of  this  all  come  from  transcripts, 
the  tapes  of  which  have  been  made  available  to  the  committee.  Tab  A 
is  a  section  of  the  conversation  between  the  President  and  JNIr.  Dean 
on  April  16  discussing  the  events  of  March  21,  and  the  President 
says,  "Then  it  was  that  night  that  I  started  my  investigation?"  And 
Dean  said,  "That's  right — that  was  the  Wednesday  before  they  were 
sentenced."  And  then  tliey  talk  about  getting  the  chronology  of  events. 

Tab  25b  is  a  discussion  between  the  President  and  Dean  on  the 
afternoon  of  ]March  22  wdiich  took  place  at  1 :57  to  3 :43  p.m.,  and  Dean, 
Plaldeman,  and  the  President  are  discussinc:  Mr.  Dean  going  to  Camp 
David.  ^       . 

On  page  283.  the  President  instructs  him  to  go  to  Camp  David,  get 
aAvay  from  the  phone,  and  the  President  says,  "I  want  a  written 
report." 

Tab  25c  is  another  selection  from  that  same  transcript  also  which 
states,  "I  feel  that  at  a  very  minimum  we've  got  to  have  this  state- 
ment. I^t's  look  at  it.  I  don't  know  what  it — where  in  the  hell  it  is — 
if  it  opens  up  doors,  it  opens  up  doors,  you  knoAV."  Tab.  26. 

]\rr.  McCahill.  Although  Dean  was  instructed  to  go  to  Camp  David 
and  write  a  report  on  March  22,  1073,  by  the  President.  Dean  denied 
this  and  later  testified  before  the  Senate  select  committee  that  he  was 
never  requested  to  write  a  report  until  Haldeman  called  him  after 
he  ai'rived  at  Camp  David. 

yh\  St.  Clair.  The  tab  in  support  of  this  comes  from  ]Mr.  Dean's 
testimony  before  the  Senate  select  committee  in  which  he  testified  the 
President  told  him,  "Well,  go  on  ahead,  you  need  the  break,  you  have 
been  under  a  lot  of  pressure  and  the  like."  and  Dean  said,  "Tie  never 
at  any  time  asked  me  to  write  a  report,  and  it  wasn't  until  after  I  h.ad 
arrived  at  Camp  David  that  I  received  a  call  from  Haldeman  asking 
me  to  write  the  report  ud." 

Mr.  Thornton.  Mr.  Chairman  ? 

The  Chairiman.  Mr.  Thornton. 

'Sir.  Thornton.  My  book  does  ]iot  contain  the  reference  to  the  page 
and  I  would  appreciate  that  being  supplied. 

Mr.  St.  Clatr.  I'm  sorry,  sir.  I  will  see  that  you  get  it.  ^lay  I,  Mr. 
Chairman  ?  Which  page  is  it  ? 

Mr.  Thornton.  The  page  from  the  transcript.  I  do  not  question  the 
page :  it  is  just  not  included  in  my  book. 

Mr.  St.  Clatr.  I'm  sorry,  we  will  take  care  of  that.  Tab  27. 

Mr.  McCahill.  Just  6  days  after  Dean's  disclosure  on  ]March  27, 
1973,  the  President  met  with  Ehrlichman  and  Haldeman  to  discuss 
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the  evidence  thus  far  developed  and  how  best  to  proceed.  Again  the 
President  stated  his  resolve  that  White  House  officials  should  ap])ear 
before  the  grand  jury.  They  confirmed  to  the  President,  as  Dean  had, 
that  no  one  at  the  White  House  had  prior  knowledge  of  the  Watergate 
break-in.  Ehrlichman  told  the  President  that  there  Avasn't  "a  scintilla 
of  a  hint-'  that  Dean  knew  about  this.  The  President  asked  about  the 
possibility  of  Colson  liaving  prior  knowledge,  and  Ehrlichman  stated 
that  Colson's  response  was  "of  total  surprise,  he  was  totally  nonplused 
as  the  rest  of  us." 

jNIr.  St.  Clair.  Tlie  tabs  in  support  of  this  statement  are  taken  from 
transcripts  provided  by  the  President  for  March  27,  197o,  which  were 
not  part  of  the  subpenaed  tapes.  I  think  that  the  paragraph  heading 
fairly  quotes  the  context  of  the  tabs,  so  we  will  move  on  to  tab  28. 

Mr.  McCahill.  On  April  8,  1973,  the  President  met  with  Ehrlich- 
man and  Haldeman  on  board  Air  Force  One  and  directed  them  to 
meet  Avith  Dean  and  urge  him  to  go  to  the  grand  jury.  Haldeman  and 
Ehrlichman  met  with  Dean  that  afternoon  and  at  7 :3o  p.m.  Ehrlich- 
man reported  to  the  President  that  Dean  indicated  he  would  agree  to 
go  before  the  grand  jury. 

Mr.  St.  Clair.  The  tabs  in  support  of  this  consist  of  testimony  of 
]Mr.  Ehrlichman  before  the  Senate  select  committee,  and  a  portion  of 
the  transcript  of  the  conversation  taking  place  on  April  8,  which  was 
not  one  of  the  subpenaed  transcripts.  The  testimony  of  Mr.  Ehrlich- 
man appearing  on  page  2757  recites  a  talk  that  took  place  on  the  air- 
plane coming  back  from  San  Clemente  on  the  subject  matter  of  Dean 
going  to  the  grand  jury,  and  the  President  says,  "I  am  not  going  to 
wait ;  he  is  going  to  go." 

And  then  Ehrlichman  says,  in  substance,  that  "we  will  go  see  Dean," 
or  'Sve  will  see  him.  We  don't  know  what  that  is." 

Then  in  the  transcript  of  the  conversation  that  was  a  recorded  tele- 
phone conversation  between  the  President  and  Ehrlichman  on  April 
8,  which  Ehrlichman  reports  that  he  went  to  see  Dean,  he  says,  "It  went 
fine.  He's  going  to  wait  until  after  he's  had  a  chance  to  talk  with 
ISritchell  and  to  pass  the  word  to  Magruder  through  his  lawyers  that 
he  is  going  to  appear  at  the  grand  jury."  And  then  he  discusses  that 
Liddy  "has  pulled  the  plug  on  Magruder,"  and  he  said  "there  is  no 
loA-e  lost  there."  Tab  29. 

Mr.  McCahill.  Dean  did.  in  fact,  rommimicate  his  intention  to 
testifv  before  the  grand  jury  to  Mitchell  and  Magruder  and  told  them 
that  he  would  not  agree  to  support  Magruder's  previous  testimony  to 
the  grand  jury.  Thereafter,  on  April  14,  1973.  Magnider  appeared 
l:)efore  the  TT.S.  attorneys  and  cooperated  with  them  fully. 

Mv.  St.  Clair.  Dean's  testimony  before  the  Senate  select  committee 
and  INIairruder's  testimony  on  the  same  point  are  reported  in  support  of 
this  statement.  Dean  says  on  page  lOOG  near  the  bottom  : 

Thpy  were  both  obvimisly  disappointed  that  T  was  being  reluctant  in  agreeing 
to  continue  to  perpetuate  tlieir  earlier  testimony. 

And  Magruder  testified  at  the  same  time,  after  this,  that  he  agreed 
to  go  to  the  U.S.  attorney's  office  and  cooperate  then,  as  appears 
on  page  808  of  his  Senate  select  committee  testimony.  Tab  30. 

Mr.  INrcCAiin-L.  On  April  14,  1973.  the  President  again  met  with 
Ehrlichnifiii  and  Haldeman  to  review  the  results  of  3  weeks'  iiiyestiga- 
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tion  and  to  determine  the  future  course  of  action.  Based  on  Erlich- 
man's  report,  the  President  concluded  Mitchell  should  go  before  the 
grand  jury.  The  President  instructed  Ehrlichman  to  see  Magruder 
and  tell  him  that  he  did  not  serve  the  President  by  remaining  silent. 
The  President  tokl  Ehrlichman  that  when  he  met  with  Mitchell  to 
advise  him  that  "The  President  has  said  let  the  chips  fall  ^yhere  they 
may,  he  will  not  furnish  cover  for  anybody."  The  President  tokl 
Ehrlichman  to  tell  Magruder  to  purge  himself  and  tell  this  whole 
story. 

Mr.  St.  Clair.  The  tabs  in  support  of  this  come  from  the  transcript 
of  a  nonsubpenaed  tape,  and  insofar  as  Mitchell  is  concerned,  tab  a 
discloses,  among  other  things,  that  the  President  stated : 

I  don't  think  Mitchell  did  order  the  Watergate  bugging.  I  don't,  and  I  don't 
think  he  was  specifically  aware  of  the  Watergate  bugging  at  the  time  it  was 
instituted.  I  honestly  don't. 

Then  at  the  bottom  the  President  says : 

I  am  not  convinced  he's  guilty,  but  I  am  convinced  that  he  ought  to  go  before 
a  grand  jury. 

The  next  section  relates  to  the  President's  statements  regarding  Mr. 
Magruder,  and  as  indicated,  the  President  told  Haldeman  to  tell 
Magruder  that  the  evidence  is  coming  in  and  he  ought  to  go  to  the 
grand  jury,  "purge  yourself  if  you  are  perjured  and  tell  this  whole 
story." 

Then  30c  is  again  from  the  same  transcript,  and  again  the  President 
says  by  way  of  instruction,  this  time  to  Ehrlichman,  and  I  believe  this 
relates  to  Mr.  Mitchell,  tells  Mr.  Ehrlichman  to  tell  Mr.  ^Mitchell: 

The  President  has  said  let  the  chips  fall  where  they  may,  he  will  not  furnish 
cover  for  anybody.  I  think  you  ought  to  say  that. 

Tab  31. 

ISIr.  McCahiix.  On  April  15, 1973,  the  President  met  with  Attorney 
General  Kleindienst.  They  considered  who  should  be  in  charge  of  the 
continuing  investigation.  The  President  met  with  Assistant  Attorney 
General  Petersen  on  the  afternoon  of  April  15, 1973,  in  his  EOB  office. 
At  this  meeting,  Petersen  indicated  there  was  no  criminal  case  on 
Haldeman  and  Ehrlichman  at  this  time.  Having  been  told  Liddy 
would  not  talk  unless  authorized  by  "higher  authority"  the  President 
instructed  Petersen  to  tell  Liddy's  counsel  the  President  would  confirm 
his  urging  of  Liddy  to  cooperate. 

Mr.  St.  Ci^vir.  The  tabs  in  support  of  this  involve  the  transcript  of 
conversations  with  the  then  Attorney  General  Kleindienst,  on  April 
15,  which  you  may  recall  was  a  Sunday  afternoon,  when  the  tape  ran 
out.  And  the  portion  selected  for  your  attention  has  to  do  with  con- 
sideration being  given  to  who  ought  to  conduct  the  investigation,  and 
in  particular,  the  suggestion  of  a  special  prosecutor. 

Tab  31b  is  testimony  of  Mr.  Petersen  with  respect  to  his  views 
about  the  vulnerability  of  Mr.  Ehrlichman  and  Mr.  Haldeman  as  of 
that  time,  in  mid- April.  And  he  stated : 

What  information  did  you  have  on  Haldeman  and  Ehrlichman  at  that  time? 
What  had  Dean  told  the  prosecutors  about  Haldeman's  and  Ehriichman's 
involvement  in  the  Watergate  matter? 
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These  are  questions  contained,  in  Mr.  Petersen's  answer  to  Mr. 
Thompson  and  then  Mr.  Petersen  further  stated : 

Well,  we  have  not  too  much  on  Mr.  Ehrlichman  at  that  point.  We  had  Dean's 
statement  that  Ehrlichman  hart  told  Dean  to  ''deep  six"  certain  information 
recovered  by  Dean  from  Mr.  Hunt's  oflBce.  If  you  don't  mind,  I  will  refer  to  my 
notes  on  this. 

And  then  further  down  he  indicates : 

That  is  the  basic  information,  the  only  information  we  had  on  Ehrlichman  at 
that  point. 

And  we  have  annexed  a  copy  of  his  notes  dated.  April  16, 1973,  setting 
forth  in  summary  form  apparently  his  views  regarding  the  vulnera- 
bilities of  Ehrlichman  and  Haldeman  and  Mr.  Strachan. 

The  last  tab,  31c,  is  a  selection  from  the  transcript  of  April  15, 1973,  a 
telephone  call  regarding  Liddy's  reluctance  to  testify.  And  the  Presi- 
dent is  instructing  Mr.  Petersen  here  as  follows.  "I  just  want  him" — 
That's  Liddy— 

to  be  sure  to  understand  that  as  far  as  the  President  is  concerned  everybody  in 
this  case  is  to  talk  and  to  tell  the  truth.  You  are  to  tell  everybody,  and  you  don't 
even  have  to  call  me  on  that  with  anybody.  You  just  say  those  are  your  orders. 

Tab  32. 

The  Chairmax.  Excuse  me,  Mr.  St.  Clair.  I  do  not  have  in  my  book 
the  31c  material  that  is  supposed  to  be  included  as  31c. 

^Ir.  ^NIezvixsky.  I  don't  cither,  Mr.  Chairman. 

]Mr.  St.  Clair.  Well,  I'm  sorry.  I  think  I  should  have  these  things 
checked.  Tab  31c  is  missing.  Mr.  Chairman? 

Mr.  Chairmax.  In  my  book.  I  have  just  received  it. 

]Mr.  St.  Clair.  Mr.  Alezvinsky  needs  one  too.  Our  printing  staff  is 
working  on  that,  and  this  must  have  been  getting  near  the  early  hours 
of  the  morning. 

Mr.  Mezvixsky.  Thank  you. 

Mr.  St.  Clair.  I  will  make  certain  e^'eryone  gets  full  copies  of 
everything. 

The  Ciiairmax.  Thank  you. 

ISIr.  St.  Clair.  Tab  32. 

Mr.  ]\IcCahill.  The  President  met  with  Dean  on  the  morning  of 
April  16,  1973,  discussed  with  Dean  his  resignation  and  advised  him 
to  be  totally  truthful  in  his  explanations.  The  President  asked  Dean 
not  to  lie  about  the  President  either. 

At  this  same  meeting.  Dean  explained  to  the  President  that  O'Brien 
had  been  the  one  who  relayed  Hunt's  demand,  that  Dean  had  informed 
Ehrlichman  and  Ehrlichman  advised  Dean  to  inform  Mitchell,  which 
Dean  did.  Dean  told  the  President  that  all  along  he  had  tried  to  make 
sure  that  anything  he  passed  to  the  President  didn't  "cause  the  Presi- 
dent any  personal  problems". 

Mr.  St.  Clair.  The  supporting  information  in  this  tab  is  a  selection 
from  the  transcription  of  April  16  between  the  President  and  Mr. 
Dean,  which  I  am  quite  certain  is  one  of  the  transcripts  for  which  the 
committee  does  have  a  tape. 

The  Ciiairmax.  Mr.  St.  Clair.  I  am  sorry  to  report  again  that  I 
have  no  supporting  material  in  tab  32a,  32b. 

J\Ir.  St.  Clair.  Well,  I  apologize. 
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Ms.  HoLTZMAN.  If  I  may  join  with  you  I  have  none  of  the  materials 
in  any  of  the  supporting  tabs  behind  32. 

Mr.  St.  Clair.  I  apologize.  During  a  recess,  if  we  may  check  these 
books,  we  will  be  certain  that  you  get  them. 

In  that  event,  however,  I  will  read  a  little  more  thoroughl}^  the 
l)ortions  involved,  which  are  not  extensive. 

From  this  conversation  with  Mr.  Dean  on  page  805  of  the  Presi- 
dent's submission  appears  the  following  statement  by  the  President 
to  Mr.  Dean.  The  President  said,  "Thank  God.  Don't  ever  do  it, 
John.  Tell  the  truth.  That  is  the  thing  I  have  told  everybody  around 
here."  And  then  there  is  an  expletive  omitted.  '"Tell  the  truth.  All 
tliey  do,  John,  is  compound  it.*' 

Then  further  down,  ]Mr.  Dean  says,  ''The  truth  always  emerges, 
it  always  does."  And  the  President  responds,  ''Also  there  is  a  ques- 
tion of  right  and  wrong,  too."  Mr.  Dean  says,  "That's  right." 

Then  down  at  the  bottom  of  the  very  last  line  there  is  a  discussion 
about  Mr.  Mitchell  and  the  President,  and  Mr.  Liddy's  refusal  to 
talk.  And  Mr,  Dean  says,  "Well,  he,"  meaning  Liddy,  "obviously 
is  looking  for  the  ultimate,  but  I  think  he  is  looking  for  the  ultimate, 
lie  has  the  impression  that  you  and  Mitchell  probably  talk  on  the  tele- 
})hone  daily  about  this."  And  the  President  said,  "You  know,  we  have 
never  talked  about  this." 

Then  on  M2b,  that  whole  page  I  think  is  fairly  summarized  in  our 
tal),  and  I  will  not  l)other  to  read  it.  It  runs  over  the  next  2  or  o  pages. 

And  on  the  last  page,  which  is  numbered  790,  Mr.  Dean  comments, 
''I  have  tried  all  along  to  make  sure  that  anything  I  passed  to  you 
myself  didn't  cause  you  any  personal  problems." 

Tab  33. 1  hope  this  exists. 

^Ir.  McCaiiill.  On  April  27,  Petersen  reported  to  the  President 
that  Dean's  lawyer  was  threatening  "that  unless  Dean  got  immunity, 
they  would  bring  the  President  in — not  in  the  case  but  in — ."  There 
is  a  misprint  here.  It  should  read :  ''Not  in  this  case  but  in  other  things." 
The  President  told  Petersen  to  use  immunity  if  he  needed  to  get  the 
facts,  but  there  would  be  no  blackmail.  It  was  not  until  June  25,  1973, 
while  testifying  before  the  Senate  select  committee,  that  Dean  stated 
that  the  President  had  prior  knowledge  of  the  coverup. 

Mr.  St.  Clair.  The  supporting  information  is  the  transcript  of  a 
discussion  on  April  27,  1073.  which  is  not  one  of  the  subpenaed  tapes, 
in  Avhich  the  President  said  to  jNIr.  Petersen,  "All  right,  we  have  got 
the  immunity  problem  resolved.  Do  it.  Dean,  if  you  need  to,  but  boy,  I 
am  telling  you — there  ain't  going  to  be  any  blackmail."  Tab  34. 

INIr.  McCahill.  On  March  1,  1974,  a  Federal  grand  jury  returned 
an  indictment  against  seven  individuals,  charging  all  defendants  with 
one  count  of  conspiracy  and  violation  of  title  18,  United  States  Code, 
section  371,  and  chai'ging  som.e  of  the  defendants  with  additional 
charges  of  perjury,  making  false  declarations  to  a  grand  jury  or 
court,  making  false  statements  to  agents  of  the  FBI,  and  obstruction 
of  justice. 

Mr.  St.  Clair.  We  have  annexed  here  count  1  of  the  indictment,  and 
I  would  direct  the  attention  of  the  committee  to  the  second  to  the  last 
page,  on  which  there  appears  overt  acts  commencing  with  Nos.  39 
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through  44.  I  would  call  the  committee's  attention  especially  to  overt 
acts  Nos.  40, 41, 42,  and  43. 

In  No.  40,  it  is  alleged  that  on  or  about  March  21, 1973,  from  approxi- 
mately 11 :15  a.m.  to  approximately  noon,  Harry  R.  Haldeman  and 
Jolm  W.  Dean  III  attended  a  meeting  at  the  White  House  in  the  Dis- 
trict of  Columbia  at  which  time  there  Avas  a  discussion  about  the  fact 
that  E.  Howard  Hunt,  Jr.,  had  asked  for  approximately  $120,000.  It 
would  appear  that  this  is  a  clear  reference  to  the  meeting  at  which  also 
the  President  was  in  attendance  on  that  morning,  the  transcript  of 
which  and  tape  of  which  has  already  been  alluded  to  on  a  number  of 
occasions. 

Paragraph  41  says  on  or  about  March  21,  1973,  at  approximately 
12:40  p.m.,  Harry  R.  Haldeman  had  a  telephone  conversation  with 
John  N.  Mitchell.  That,  of  course,  makes  reference  to  the  telephone 
conversation  to  which  reference  has  earlier  been  made. 

Paragraph  42  says  on  or  about  the  early  afternoon  of  March  21, 
1973,  which,  sir,  is  the  source  of  my  suggestion  that  it  was  early  after- 
noon as  we  discussed  at  the  noon  recess,  Jolm  N.  Mitchell  had  a  tele- 
phone conversation  with  LaRue  during  which  Mitchell  authorized 
LaRue  to  make  a  payment  of  approximately  $75,000  to  and  for  the 
benefit  of  Hunt. 

And  then  paragraph  43  says  on  or  about  the  evening  of  March  21  in 
the  District  of  Coliunbia  Fred  LaRue  arranged  for  the  delivery  of 
approximately  $75,000  in  cash  to  William  O.  Bittman,  I  would  only 
make  this  observation,  that  that  series  of  alleged  overt  acts  carries 
what  to  me  is  a  clear  implication,  and  I  only  suggest  to  the  committee 
that  a  careful  review  of  the  evidence  which  is  already  before  you  sim- 
ply does  not  support  the  implication. 

Mr.  Railsback.  Mr.  Chairman  ?  Mr.  Chairman  ? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  St.  Clair,  in  a  statement  that  you  submitted  in 
support  of  your  letter  given  to  the  committee  yesterday,  that  part  re- 
lating to  the  need  to  call  John  Dean  for  a  witness,  now  maybe  Mr. 
Wiggins  previously  asked  you  this,  but  I  missed  it  if  he  did.  I  think 
you  say  in  your  statement  that  John  Dean,  if  called,  would  testify  that 
he  made  the  telephone  call  to  LaRue  before  that  meeting  with  the 
President.  Did  I  miss  it,  or  is  it  your  belief  that  that  is  what  John  Dean 
would  testify  to  ? 

I  take  it  that  that  is  not — we  do  not  have  any  evidence  of  that  in  the 
materials  that  you  have  presented  to  us  ? 

Mr.  St.  Clair.  No.  The  grand  jury  testimony  establishes  that  Dean 
did  call  LaRue  on  the  subject  matter  and  that  Haldeman  did  not. 

Mr.  Railsback.  Yes.  That  is  right. 

Mr.  St.  Clair.  I  have  information  that  leads  me  to  believe  that  Mr. 
Dean  would  testify  that  that  conversation  took  place  in  the  morning. 

JNIr.  Railsback.  I  see.  Before  the  meeting  with  the  President  ? 

Mr.  St.  Cl.\ir.  Before  the  meeting  with  the  President,  but  the  Ihial 
proof  of  what  his  testimony  would  be  is  when  he  aj^pears  as  a  witness. 

Mr.  Railsback.  Thank  you. 

Mr.  Waldie.  Mr.  Chairman  ? 

The  CriAiRMAisr.  Mr.  Waldie. 
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Mr.  Waldie.  Mr.  St.  Clair,  I  did  not  get  your  lust  concludino-  sen- 
tence. Did  you  say  it  does  not  justify  the  implication?  You  ended  this 
sentence  with  implication,  and  I  was  not  sure  what  you  were  intending. 

Mr.  St.  Claik.  AVell,  I  hesitate  to  argue  the  matter  at  this  moment, 
Mr.  Waldie,  but  this  sequence  of  events  in  this  indictment  would  sug- 
gest a  chain  of  communication  from  a  meeting  at  which  the  President 
was  a  party,  a  participant  to  Haldeman,  to  Mitchell,  to  LaRue,  to 
Bittman.  The  evidence,  however,  that  the  grand  jury  had  before  it 
was  that  Haldeman  did  not  communicate  the  subject  matter  to  Mitch- 
ell, but  in  fact.  Dean  communicated  it  to  LaRue  and  LaRue  com- 
mmiicated  it  to  Mitchell,  completely  bypassing  the  President. 

Mr.  Waldie.  All  right,  so  you  are  arguing  that  the  grand  jury 
erred  in  its 

Mr.  St.  Clair.  I  will  argue  that  at  the  appropriate  time. 

Mr.  Waldie.  Well,  what  you  just  argued  was  an  inappropriate 
time? 

Mr.  St.  Clair.  Well,  you  asked  the  question  and  I  answered  it.  I 
think  it  deserves  a  more  careful  argument  at  a  later  time  in  a  brief. 

Mr.  Waldie.  All  right. 

The  Chairman".  That  concludes  that  book  ? 

Mr.  St.  Clair.  That  concludes  this  book  and  the  presentation  of  the 
President  with  respect  to  the  Watergate  phase  of  this  inquiry,  INIr. 
Chairman. 

Could  we  have  the  next  book  distributed,  Mr.  Chairman? 

Mr.  Owens.  Mr.  Chairman,  while  they  are  changing  the  books  could 
I  ask  one  further  question  ? 

Mr.  Seiberling.  Mr.  Chairman  ? 

Mr.  Owens.  May  I  ask  one  question  of  Mr.  St.  Clair  ? 

The  Chairmant.  Mr.  Owens. 

Mr.  Owens.  You  said  at  paragraph  40  if  I  may  refer  you  back  to 
the  concluding  tab,  I  am  sorry,  44a,  paragraph  42  you  said  was  the 
source  of  your  prior  statement  that  the  IMitchell-LaRue  conversation — 
was  that  the  conversation  you  referred  to  earlier  took  place  in  the 
early  afternoon  ? 

Mr.  St.  Clair.  We  had  before  the  noon  recess  a  discussion  I  think 
with  Congressman  Wiggins  about  how  did  I  get  the  suggestion  of 
early  afternoon. 

Mr.  Owens.  Yes.  I  remember  that  conversation. 

Mr.  St.  CiuATr.  And  during  the  recess  at  noon  I  was  reminded  that 
it  came  from  this  reference. 

Mr.  O-^TENS.  Did  I  then  understand  you  to  say  that  you  do  not  think 
that  the  information  the  grand  jury  had  was  sufficient  to  justify  at 
least  the  ultimate  conclusion  as  to  the  chain  of  events  here? 

Mr.  St.  Clatr.  It  is  my  contention  that  not  only  does  it  not  justify 
it  but  it  contradicts  it. 

Mr.  Owens.  Then  my  question  is  if  you  have  further  information 
to  pinpoint  the  time  of  that  conversation  between  Mr.  Mitchell  and 
Mr.  LaRue  beyond  the  conclusion  of  the  grand  jury,  which  you  say 
is  not  adequately  supported  by  the  evidence  ? 

Mr.  St.  Clair.  Well,  sir,  I  have  no  further  information  on  that 
point,  and  the  point  is,  the  only,  or  nothing  in  my  analysis  turns  on 
when  that  conversation  took  place. 
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I\rr.  OwEXS.  Yoii  liave  no  furtlier  information  on  that  ? 

Mr.  St.  CivAIr.  Tlie  analysis  has  to  do  Avitli  avIio  called  whom  Avith 
respect  to  these  matters, 

Mr.  OwEXS.  Right. 

Mr.  St.  Clair.  Tlie  point  vre  don't  know  is  when  Dean  called 
LaRue.  That's  Avhat  we  don't  know. 

Mr.  Seiberlincx.  Mr.  Cliairman,  parliamentar}'  inquiry. 

The  Chairmax.  The  srentleman  will  state  it. 

Mr.  Seiberlixg.  Is  this  the  appropriate  time  to  raise  the  points  of 
order  which  I  averted  to  earlier  or  should  I  wait  until  all  of  the 
presentation  is  made  ? 

The  CiTAiR:srAx.  I  believe  it  would  be  more  appropriate  if  we  were 
to  wait  until  the  presentation  had  been  complete. 

Mr.  Raxgel.  On  that 

Mr.  Seiberlixg.  Very  well. 

Mr.  Raxgel.  On  that  point.  ]Mr.  Chairman  ? 

The  Ciiatrmax".  Mr.  Ranojel. 

Mr.  Raxgel.  Would  it  be  possible  for  counsel  to  this  committee 
that  has  thoroughly 

The  Chairmax.  The  gentleman  is  entitled  to  be  heard. 

Mr.  Rax-^gel.  In  connection  with  all  of  us  reserving  all  of  our  ob- 
jections until  after  the  complete  presentation,  would  it  l)e  possible 
for  counsel  for  this  committee  to  assist  us  in  terms  of  the  factual 
information  as  presented  to  us  by  the  President's  counsel?  I  recognize 
that  he  is  not  at  liberty  now  to  engage  in  any  exchanges,  and  we  want 
to  expedite  it,  but  I  think  it  would  also  be  fair  to  the  members  of  this 
committee  since  they  have  studied  all  of  the  transcript  if  they  would 
prepare  for  us  a  short  memorandum  as  to  the  questions  of  fact. 

The  Chairmax".  I  believe  that  that  would  be  in  order  and  it  would 
be  at  that  time,  it  would  be  appropriate,  since  we  have  already  by 
resolution  stated  that  Mr,  St.  Clair  would  make  his  presentation 
uninterrupted  until  such  time  as  he  had  completed  it  and  at  that 
time  we  can  certainly  solicit  from  counsel  for  the  committee  that 
assistance. 

Mr.  Raxgel.  Thank  you. 

Mr.  Dexxis.  Mr.  Chairman,  may  I  raise  a  question  just  for  discus- 
sion purposes? 

The  Chairmax.  Mr.  Dennis. 

Mr.  Dexx^is.  Sometime  back  Mr,  St.  Clair  attempted  to  present  an 
argument  or  a  brief  of  some  sort  to  this  committee  and  it  was  not  ac- 
cepted at  that  time.  But,  I  raise  the  question  whether  in  questioning 
INIr.  St.  Clair  here,  or  in  following  the  drift  of  his  argument,  it  might 
not  be  of  great  assistance  to  us — we  do  not  have  to  buy  it  necessarily, 
lock,  stock  and  barrel — but  of  assistance  to  us  in  understanding  the 
presentation  to  have  it  at  this  time. 

The  Chairmax.  I  Avant  to  advise  the  gentleman  from  Indiana  that 
our  counsel  is  precluded  from  making  any  advocate  arguments  re- 
garding the  detailed  information  that  he  has  presented,  and  I  believe 
that  wdiile  we  recognize  that  ]\[r,  St,  Clair  had  made  an  effort  to 
present  this  committee  with  a  brief,  we  have  advised  Mr,  St.  Clair 
that  at  the  appropriate  time  that  brief,  which  is  an  argument  brief. 
would  be  appropriately  presented  to  the  committee.  But,  I  believe  it 
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would  be  inappropriate  at  this  time  to  do  other  than  to  receive  what 
is  supposed  to  be  detailed  information  presented  in  the  same  fashion 
as  our  committee  counsel  was  required  to  present. 

Mv.  Dexnis.  Well,  my  only  thou^jht  was,  Mr.  Chairman,  that  at  least 
this  member  would  be  assisted  in  his  general  comprehension  if  he  had 
that  or  anything  our  counsel  might  want  to  present.  I  am  not  a  bit  dis- 
criminatory about  it,  but  I  need^all  of  the  help  I  can  get,  like  Charlie 
I)rown. 

The  Chairmax.  ^Ir.  St.  Clair,  I  believe  the  books  have  been  dis- 
tributed. 

No,  I  am  sorry. 

Mr.  St.  Clair,  would  you  also  provide,  as  you  did  for  volume  1,  just 
a  separate  set? 

Mr.  St.  Clair.  It  is  in  the  process  of  being  prepared  for  all  of  the 
balance  of  the  books,  Mr.  Chairman. 

Mr.  Dennis.  May  I  ask  counsel  one  more  question,  Mr.  Chairman? 
Mr.  St.  Clair? 

Mr.  St.  Clair.  Yes,  sir. 

Mr.  Dennis.  Did  I  understand  you  to  say  a  moment  ago  that  you 
understood  or  believed  that  Mr. 'Dean  would  say  that  his  call  to 
LaEue  was  on  the  morning  of  March  21  ? 

Mr.  St.  Clair.  That  is  my  information.  I  would  much  prefer  to 
hear  him  say  it. 

Mr.  Dennis.  I  understand  that  and  I  just  wanted  to  be  sure  that  I 
understood  correctly  what  you  said.  All  right. 

The  Chairman.  Have  all  of  the  books  been  distributed  ? 

]Mr.  St.  Clair.  jNIr.  Chairman,  members  of  the  committee,  the  second 
book  deals  with  the  ITT  phase  of  the  inquiry.  I  think  it  might  move 
much  more  rapidly  than  indicated  by  the  size  of  the  book.  We  have 
included  rather  extensively  some  textual  materials  that  would  prob- 
ably be  better  dealt  with  by  reading  at  your  leisure  rather  than  dis- 
cussing them  in  detail  here  but  we  are  making  them  here  available 
so  that  the  issues  can  be  perhaps  better  understood.  Tab  1. 

Mr.  Sarbanes.  Could  I  ask  a  question  ? 

The  Chairman.  Mr.  Sarbanes. 

Mr,  Sarbanes.  Mr.  St.  Clair,  when  you  said  the  first  notebook  was 
the  AA^atergate,  are  j'ou  later  going  to  pick  up  the  period  subsequent 
to  April  30  that  relates  to  Watergate  ? 

Mr.  St.  Clair.  We  have  no  present  plan  of  doing  anything  more 
than  the  committee's  presentation  on  that.  I  do  not  know  that  we 
couki  significantly  add  in  terms  of  fact. 

Mr.  Sarbanes.  Thank  you. 

Mr,  St.  Clair.  Tab  1.  ^ 

Mr.  McCahill.  In  December  1969,  Eichard  W.  McLaren  was  inter- 
viewed for  the  position  of  Assistant  Attorney  General,  Antitrust  Divi- 
sion, Department  of  Justice,  by  John  M,  Mitchell  and  Richard  G, 
Kleindienst.  As  a  condition  of  his  acceptance  of  that  position,  Mr. 
IMcLaren  insisted  that  antitrust  enforcement  decisions  would  be  based 
solely  on  the  merits  of  any  given  situation. 

Mr,  St.  Clair.  The  tabin  support  of  this  is  in  substance  as  indi- 
cated in  the  reference  to  Mr.  McLaren's  testimony  at  la  and  Mr. 
Kleindicnst's  testimonv  in  lb.  Tab  2. 
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'Sir.  :McCahill.  In  19G8,  Mr.  Nixon  appointed  a  task  force  on  pro- 
ductivity and  competition  to  review  antitrust  policy  and  make  recom- 
mendations. Tlie  task  force,  headed  by  Prof.  George  Stigler  of  the 
University  of  Chicago,  presented  its  report  to  President  Nixon  on 
February  18,  1969,  and  recommended  against  immediate  legal  action 
re  conglomerate  mergers. 

Mr.  St.  Clair.  The  Stigler  report  is  referred  to  in  a  reference  from 
the  Congressional  Eecord  of  the  Senate  under  date  of  June  12,  1969, 
which  is  tab  2a.  And  I  would  direct  your  attention  to  paragraph  8  in 
the  lefthand  column  which  reads, 

We  strongly  recommentl  that  the  Department  decline  to  undertake  a  program 
of  action  against  conglomerate  mergers  and  conglomerate  enterprises  pending 
a  conference  to  gather  information  and  opinion  on  the  economic  effects  of  tlie 
conglomerate  phenomena. 

Tab  b  in  a  similar  reference  from  the  so-called  ITT  white  paper 
published  by  the  President  in  which  he  makes  reference  to  Professor 
Stiglers  report. 

Tab  2c  are  remarks  made  by  Mr.  Harold  S.  Geneen  with  respect  to 
this  policy  and  his  references  are  contained  in  the  second  page  of  his 
statement  which  was  made  on  June  26  at  2  p.m.  Tab.  3. 

Mr.  McCahill.  Apparently,  in  June  1969,  Mr.  Gene«n  sought  to 
meet  with  President  Nixon  about  certain  financial  and  economic  coii- 
cerns  of  ITT  including,  but  not  limited  to.  the  antitrust  suits, 

John  N.  Mitchell,  for  one,  thought  the  meeting  would  be  inappro- 
priate because  of  ITT's  legal  involvement  with  the  Department  of 
Justice. 

The  meeting  was  not  scheduled. 

Mr.  St.  Clair.  Tab  8a  is  a  letter  addressed  to  the  President  in 
which  the  President  is  advised  that  Mv.  Geneen  had  asked  to  see  him 
to  discuss  business  matters  that  would  be  from  both  a  national  and  an 
international  standpoint  and  a  letter  addressed  to  Mr.  Stans  on  the 
letterhead  of  ITT  which  deals  at  some  length  with  these  general 
policies.  This  is  a  letter  from  Mr.  Geneen. 

The  response  is  a  letter  or  memorandum  rather  from  i\Ir.  Mitchell  to 
:Mr.  Ehrlichman  of  July  14,  1969,  which  is  tab  3b.  And  Mr.  Mitchell 
says,  among  other  things,  that  "I  would  see  no  reason  for  the  President 
to  see  Mr.  Geneen  unless  he  wants  further  review  of  tlie  antitrust 
problems  from  him."  And  so  forth  and  so  on.  He  goes  on  to  say. 
"Needless  to  say,  the  Geneen  letter  attached  does  not  reflect  accurately 
the  legal  position  of  the  Justice  Department  in  the  antitrust  suit. 
It  might  be  well  to  leave  this  letter  with  Maury  Stans  for  a  followup 
on  the  balance  of  paj^ments  matter." 

And  then  the  final  document  in  this  connection  is  a  memorandum 
from  Mr.  Peter  Flanigan  dated  July  16  relating  to  the  proposed  ap- 
pointment with  the  President  with  JFIarold  Geneen  of  ITT  from  IMr. 
Chapin,  and  it  states  in  substance  that  they  liave  not  scheduled  an 
appointment  for  Mr.  Geneen  and  suggests  that  they  talk  with  ]Mr. 
Rryce  Harlow  to  see  if  it  is  agreeable  with  him  to  call  Wilson  and 
explain  why  it  would  be  appropriate  for  the  President  to  see  Mr. 
Geneen.  Tab  4. 

Ms.  PIoltzman.  Mr.  Chairman  ? 

The  Chairman.  Ms.  Holtzman. 
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Ms.  IIoLTZMAN.  I  tako  it  tliat  the  attachment,  the  attached  memo- 
randum that  is  referred  to  in  tab  3c,  has  not  been  included  in  our 
materials? 

^Ir.  St.  Clair.  We  think  that  it  is  the  letter  of  June  ?>,  19G9,  on  the 
letterhead  of  International  Telephone  &  Telegraph  Corp.,  but  we 
cannot  verify  that  it  is.  The  content  and  the  subject  matter  would  seem 
to  indicate  that  that  is  it,  but  we  cannot  say  definitely  that  it  is.  Tab  4. 

]Mr.  McCahill.  In  March  1971,  the  Solicitor  General  authorized 
an  appeal  to  the  Supreme  Court  from  an  adverse  decision  in  the  TJmted 
States  V.  ITT  {GrinncV.)  case  because  of  practical  difficulties  in  the 
future  if  the  decision  were  left  standing.  The  Solicitor  General  and 
his  associates  thought  the  case  to  be  very  hard;  his  chief  deputy 
thought  the  Government's  chances  of  winning  were  minimal. 

Mi\  St.  Clair.  We  have  annexed  here — perhaps  too  extensively,  I 
am  not  sure — some  of  the  memorandums  of  officials  charged  with  the 
decision  whether  or  not  to  a]:)peal.  The  first  one  is  from  Mr.  Kandolph 
to  the  Solicitor  General  under  date  of  March  2,  1971,  and  at  page  8 
thereof,  in  the  first  full  paragraph,  he  concludes, 

Unfortunately,  I  must  conclude  that  neither  theory  comes  even  close  to  holding 
water.  Quite  frankly,  we  should  not  attempt  to  take  a  case  to  the  Supreme  Court 
on  such  a  flimsy  basis. 

Now,  this  memorandum  dealt  with  a  number  of  things,  the  first  para- 
graph of  which  says  he  recommends  an  appeal.  But  if  you  read  the 
content  of  it,  3'ou  will  find  that  I  think  the  appeal  is  recommended  more 
for  tactical  purposes  than  it  is  for  substantive  purposes. 

The  next  tab  is  4b,  a  memorandum  for  the  Solicitor  General,  again 
recommending  an  appeal 

Mr.  McClort.  Mr.  Chairman,  that  is  the  second  bell. 

The  Chairman.  Mr.  St.  Clair,  that  is  a  record  vote  and  we  will  have 
to  recess  and  come  back  within  10  minutes. 

[Recess.] 

The  Chairmax.  The  committee  will  come  to  order.  Mr.  St.  Clair. 

Mr.  St.  Clair.  Tliank  you,  sir.  I  would  like  to  correct  a  statement  I 
made  just  prior  to  the  recess  regarding  tab  4a.  This  is  a  rather  long 
memorandum,  the  overall  effect  of  which  is  to  recommend  an  appeal. 
Over  the  first  8  pages.  I  think  two  theories  are  discussed,  and  at  the 
top,  the  writer  concludes  that  neither  of  those  theories  conies  even 
close  to  holding  water. 

However,  thereafter,  he  does  describe  other  approaches  that  he  says 
would  justify  prosecuting  an  appeal  by  concluding  on  the  last  page : 

In  my  view,  a  win  on  either  or  both  of  these  grounds  will  go  a  long  way  toward 
halting  the  trend  toward  conglomerate  mergers  and  will  certainly  be  a  significant 
step  in  the  direction  that  Mr.  McLaren  has  indicated  the  Department  of  Justice 
should  move. 

IVIs.  Holtzmax.  Mr.  Chairman  ? 

The  Chairmax.  ]Ms.  Holtzman. 

Ms.  Holtzman.  A  clarifj'ing  question;  the  statement  you  just  made 
with  regard  to  the  correction  is  to  what  you  stated  before  we  took  the 
brief  recess,  when  you  said  the  recommendation  was  an  appeal  based  on 
tactical  reasons  only  ? 

Mr.  St.  Clair.  Yes,  I  am  correcting  that. 

Ms.  Holtzman.  And  you  are  saying  that  is  not  the  case  ? 
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Mr.  St.  Cijvir.  Yes. 

Ms.  IToLTZMAX.  Tliaiik  you. 

Mr.  St.  Ci^air.  Tlie  next  memorandum  i^;  tali  4b.  This  is  from  a  Mr. 
Daniel  M.  Friedman  in  which  he  also  recommends  an  appeal.  The  first 
paragraph  in  the  memorandum  states  in  the  last  sentence : 

Considering  all  the  circunistanoes,  we  really  have  no  choice  but  to  seek 
Supreme  Court  review  of  this  decision  wliich,  if  left  standing,  would  be  a  sorious 
adverse  precedent  that  probably  would  doom  our  remaining  cases  and  would  also 
make  it  extremely  difficult  to  proceed  against  future  conglomerate  mergers. 

Then  he  discusses 

Mr.  "\VAi>niE.  May  I  interrupt  a  moment  ? 

Mr.  St.  Clair,  on  the  tab,  you  have  "The  Solicitor  General  and  his 
associates  thought  the  case  to  be  very  hard."*  Do  you  mean  hard  in  the 
terms  of  solid  or  hard  in  the  terms  of  difficult  ? 

Mr.  St.  Clair.  Hard  in  terms  of  winning — ver}'  difficult  I  think  is  a 
fair  intendment. 

Mr.  Waldie.  Difficult — OK,  thank  you. 

Mr.  St.  Claiu.  Mr.  Friedman's  memorandum  on  the  bottom  of  tlie 
last  page  in  recapitulation  states,  "to  reca]>itulate  :  this  is  an  extremely 
difficult  case,  and  our  chances  of  winning  in  tlie  Supreme  Coui't  seem 
minimal.  Xevertheless,  I  think  avc  have  no  practical  choice  but  to 
appeal."' 

I  think  this,  Ms.  Holtzman,  is  where  I  got  the  idea  that  considera- 
tion was  given  that  largely  on  tactical  grounds,  they  did  not  want  to 
acquiesce  in  an  adverse  decision. 

Finally,  tab  4c — not  finally,  but  at  tab  4c  is  another  memorandum 
from  the  Department  of  Justice.  Agaiii,  the  last  sentence  of  the  first 
paragrapli  really  says,  "And  finally  everyone  agrees  that  our  chance 
of  prevailing  on  these  arguments  is  miirhty  slim.*' 

Tab  4d  is  the  memorandum  from  the  office  of  the  Solicitor  General 
agreeing  that  an  appeal  should  be  authorized  stating,  "But  the  precise 
scope  and  form  of  our  arguments  must  await  the  pirisdictional  state- 
ment: we  should  not  attempt  to  foreclose  making  any  arguments 
that  either  hold  out  some  prospect  of  success  or.  even  if  they  really 
do  not.  present  a  theory  upon  which  the  Supreme  Court  should  rule— 
if  only  to  open  the  wav  for  legislation." 

^fr.  Drinax.  ]Mr.  Chairman  ? 

The  CriAiRMAX.  Father  Drinan. 

]\Ir.  Drinax.  Point  of  clarification. 

Mr.  St.  Clair,  in  this  voluminous  material  you  have  given  us  here, 
does  anyone  make  the  point  that  the  appeal  would  be  contrarv  to  the 
recommendations  of  the  task  force  headed  by  Prof.  George  Stigler? 

!Mr.  St.  Clair.  I  do  not  think  there  is  such  a  reference  here.  Father 
Drinan. 

]Mr.  Drtxax.  Is  there  any  information  that  consideration  was  given 
to  that  and  that  they  felt  this  was  not  witliin  the  recommendations 
of  the  Stigler  report  ? 

y\r.  St.  Clair.  Frankly,  sir,  I  do  not  know,  but  I  will  check  it. 

Mr.  Drtnax.  Thank  you. 

^Nlr.  St.  Clair.  You  will  recall,  however,  a  rathei-  pointed  telephone 
conversation  from  the  Pi'osident  on  ihe  sul^ject  of  whether  or  not  tliis 
appeal  should  be  prosecuted. 
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Mr.  Drinan.  He  did  not  mention  the  Stigler  report,  tliongli. 

Mr.  St.  Clair.  He  mentioned  something  about  foreign  policy — I  do 
not  know  whether  he  mentioned  the  Stigler  report  or  not. 

;Mr.  Drinax.  Thank  you. 

Mr.  St.  Clair.  Finally,  a  retyped  brief  memorandum  signed  by 
Erwin  Griswold  as  Solicitor  General  to  which  Representative  AValdie, 
I  think,  made  reference  a  few  moments  ago,  in  which  he  says  at  the 
bottom  in  liis  handwriting,  'T  think  this  is  a  very  hard  case,  but  it  is 
an  important  one  and  Anti-Trust  wants  to  go  ahead,  and  it  is  in  the 
public  interest,  I  think,  that  we  should  learn  riiore  about  what  the 
laAv  is  in  this  area.*' 

Mr.  Seiberling.  ]Mr.  Chairman,  I  wonder  if  I  could  ask  a  question. 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  Mr.  Chairimin,  I  Avonder  if  Mr.  St.  Clair  could 
advise  us  as  to  whether  the  conference  that  Avas  referred  to  in  the 
task  force  report  at  tab  2a  which  says:  "We  strongly  recommend  that 
the  Department  decline  to  undertake  a  program  of  action  against  con- 
glomerate mergers  and  conglomerate  enterprises,  pending  a  con- 
ference to  gatlier  information  and  opinion''  et  cetera.  Do  you  h:ive 
any  evidence  as  to  whether  any  such  conference  was  in  fact  held  prior 
to  the  time  the  President  ordered  that  the  appeal  not  be  taken  ? 

Mr.  St.  Clair.  I  am  sorry,  sir,  I  do  not. 

Mr.  Seiberling.  Thank  you. 

The  Chairman.  Mr.  Sarbanes. 

]Mr,  Sarbanes.  The  underlining  of  the  word  ''and"  in  the  retyping 
from  the  indistinct  original — I  do  not  see  that  on  the  original  and  I 
wonder  how  it  was  placed  there. 

]\lr.  St.  Clair.  I  do  not  think  it  should  ]:»roperly  be  underlined.  I 
do  not  know  why  it  is  and  I  would  ask  tliat  it  be  crossed  out.  I  do  not 
see  anything  in  the  handwriting  tliat  would  justify  that. 

It  is  explained  to  me  that  the  staff  could  not  be  sure  that  it  was  "and"' 
and  that  Avould  be  the  reason  for  the  underlining.  They  advise  me  that 
it  was  not  to  emphasize.  Tab  5. 

'Mr.  ^McCaitill.  After  the  President's  teleplione  call  of  April  19, 
1071,  to  Kleindienst  ordering  him  to  drop  the  Grinnell  appeal,  Klein- 
dienst  met  in  his  office  with  McLaren  and  the  Solicitor  General  and 
requested  the  Solicitor  General  to  apply  for  an  extension.  ^McLaren 
had  no  objection  to  the  application  for  an  additional  extension  of 
time. 

Mr.  St.  Clair.  The  tabs  in  support  of  this  constitute  testimonv  of 
]Vfr.  Griswold,  Mr.  McLaren — now  Judge  ]VrcLaren — and  Mr.  Klein- 
dienst, and  I  think  support  the  proposition  that  an  application  for  an 
extension  should  be  made.  Tab  6. 

The  Chairman.  We  will  have  to  declare  another  recess.  We  will  go 
to  vote  and  return. 

This  is  a  vote  on  the  Symms  amendment  to  delete  $31  million  fi'om 
t]ie  HEW  appropriation  to  hold  that  funding  at  last  year's  level. 
[Recess.] 
The  Chairman.  Mr.  St.  Clair. 

Mr.  St.  Clair.  Thank  you,  Mr.  Cliairman.  Tab  6. 
Mr.  McCahill.  On  June  17,  1071,  ^McLaren  recommended  to  Klein- 
dienst that  the  ITT  suits  be  settled.  Kleindienst  approved  the  pro- 
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posed  settlement  by  writinnr  "Approved,  6/17/71.  RGK."  In  affixing 
his  npp7-oval  Kleindienst  relied  on  the  expertise  of  McLaren. 

Mr.  St.  Clair.  Tab  C^a  sets  forth  a  portion  of  the  hearings  before 
the  Committee  on  the  Judiciary  of  the  U.S.  Senate  regarding  the 
nomination  of  Mr.  Kleindienst  to  be  Attorney  General  and  the  rnemo- 
randnm  referred  to  appeals  on  page  111  of  that  testimony.  The 
memorandum  is  set  forth  entirely  and  bears  the  approval  of  INIr. 
Kleindienst  on  page  112. 

The  settlement--!  think  at  this  point,  I  should  make  the  point  with 
you  that  from  this  point  on.  we  are  no  longer  dealing  with  subject 
matter  as  to  whether  or  not  the  adverse  decision  below  should  be 
appealed.  From  this  point  on,  we  are  dealing  with  settlement  of  the 
case  and  after  settlement.  Tab  fib. 

Mr.  Kleindienst  says :  "That  is  the  only  reason  why  I  went  along 
with  it.  He  recommended  it" — "he"  being  McLaren.  Tab  7. 

Mr.  McCahill.  Settlement  initiations  had  taken  place  in  late  1970. 
ITT's  settlement  posture  advanced  included  its  keeping  the  Hartford 
Fire  Insurance  Co.  McLaren  rejected  any  settlement  talk  along  that 
line. 

In  early  1071.  ITT  began  to  formulate  a  plan,  based  on  economic 
theory,  of  why  it  was  important  for  ITT  to  retain  Hartford.  Even- 
tually, on  April  29.  1971.  ITT  made  an  economic  presentation  to  the 
Department  of  Justice  on  national  economic  consequences  if  ITT 
were  forced  to  divest  itself  of  Haitford.  As  a  result  of  that  presenta- 
tion, in  combination  with  the  Kansdem  report  and  from  his  own 
indei^endent  financial  expert.  McLaren  proposed  a  settlement  offer 
ennblino:  ITT  to  retain  Hartford. 

Ml-.  St.  Clatt?.  The  tab  in  support  of  this  contains  a  memorandum. 
7a.  dated  August  7  from  the  Department  of  Justice.  AYe  call  the  atten- 
tion of  the  committee  to  the  next  to  the  last  paragraph  on  page  2.  in 
which  reference  is  made  to  ITT's  willingness  to  consider  an  injunction 
of  some  years  duration  against  further  acquisitions  as  a  means  of 
settling.  It  concludes  in  the  last  sentence  of  that  paragraph  that  "Mr. 
INIcLaren  indicated  that  he  felt  that  divestiture  was  the  proper  remedy 
here." 

Tab  7b  is  a  memorandum  of  negotiations.  This  memorandum  is 
sio-ned  by  Mr.  INfcLaren.  "We  call  special  attention — this  is  now  Ausrust 
18.  1971.  We  call  special  attention  to  the  second  paragraph,  in  which 
he  recites  an  indication  of  willingness,  that  ITT  would  be  willine;  "to 
divest  Canteen,  the  principal  parts  of  Grinnell  and  ITT-Levitt  as 
well  as  certain  other  subsidiaries'* — "provided  that  they  could  retain 
Hartford." 

Mr.  ]\IcLaren  noted  in  the  memorandum  "I  said  that  this  was  out 
of  the  question."  And  that  Mr.  Jacobs  wrote  a  letter  substantially  con- 
firming the  discussion. 

Tab  c  is  further  regarding  the  negotiations  with  respect  to  this  settle- 
ment. Mr.  Geneen's  testimony  is  the  next  tab.  This  is.  I  think,  testimonv 
on  a  deposition  in  which,  on  the  first  pac"e,  Mr.  Geneen  states  that  in 
January  1971.  he  was  informed  that  Mr.  McLaren  had  rejected  a 
proposal  to  settle  the  tliree  cases  pending  and  he — that  is  Geneen — was 
inquired  of  as  to  why  ITT  was  so  insistent  against  having  a  divestiture 
of  Hartford  included  in  any  possible  settlement.  ]Mr,  Geneen  testified : 
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We  understood  Mr.  McLaren's  question  to  mean  that  it  v.'ould  take  a  detailed 
financial  and  economic  presentation  on  the  importance  of  Hartford  to  ITT  to 
persuade  the  Justice  Department  that  divesture  of  Hartford  could  not  realis- 
tically be  expected  to  be  part  of  any  voluntary  settlement  of  these  three  anti- 
trust cases. 

Accordingly,  preparations  thereafter  began  for  a  presentation  to  the  Depart- 
ment of  Justice  on  the  adverse  economic  and  financial  impact  on  ITT  and  na- 
tional policy  concerns  which  a  divestiture  of  Hartford  would  have  and  it  was 
eventually  decided  that  Mr.  Felix  Rohatyn,  an  ITT  Director  and  an  acknowledged 
expert  in  the  financial  community,  should  take  the  lead  in  making  this  presen- 
tation. 

You  may  recall  that  Mr.  Roliatyn-s  efforts  in  this  regard  were  rather 
carefully  detailed  by  the  special  staff  in  its  presentation. 

The  next  step  in  connection  with  the  settlement  negotiations  had  to 
do  with  the  arrangements  for  it  and  the  presentation  of  Mr.  Klein- 
dienst's  testimony  regarding  this  at  tab  7d,  I  think  is  not  particularly 
remarkable. 

Mr.  Kohatyn's  letter  to  Mr.  McLaren  is  the  next  item,  tab  7e.  "We  call 
special  attention  to  the  second  paragraph  thereof,  in  which  he  points 
out  that  the  divestiture  of  the  Hartford  would  place  ITT  in  a  very 
difficult  cash  position  which  would  severely  impact  its  ability  to  com- 
pete in  markets  abroad. 

He  goes  on  and  gives  other  economic  reasons  why  ITT  should  be 
allowed  to  keep  Hartford. 

The  next  step  in  the  negotiations  referred  to  is  ]Mr.  ^McLaren's  testi- 
mony before  the  Senate  Committee  on  the  Judiciary  in  connection 
with  Mr.  Kleindienst's  nomination  in  which  he  discusses  the  acquisition 
of  Hartford  and  the  details  with  respect  to  the  settlement. 

Finally,  then,  Tg  is  the  testim.ony  of  Mr.  Kleindienst  before  the  Sen- 
ate Committee  on  the  Judiciary.  That  appears  at  page  1T3G  of  the  testi- 
mony. Mr.  Kleindienst  is  describing,  I  take  it,  the  final  decision,  in 
which  he  said  "Tlie  nondivestiture  of  Hartford  but  they  have  to  do 
other  things."  I  said,  "If  that  is  good  enough  for  you,  that  is  fine  with 
]ne-'  and  we  called  up  Rohatyn. 

Senator  Bayh  says, 

The  whole  sum  and  substance  of  the  reason  for  subjecting  you  and  various 
individuals  associated  with  ITT  to  these  hearings  goes  to  the  thrust  of  the  Gov- 
ernment case  against  ITT  and  why  its  position  was  changed. 

Mr.  Kleindienst  responds, 

Well,  he  outlined  in  precise  detail  his  proposed  framevpork  for  a  settlement, 
and  he  gave  me  his  reasons  for  it. 

The  "he."  I  think  is  quite  clearlv  Mr.  McLaren.  Tab  8. 

Mr.  McCahill.  On  July  31, 1971,  the  ITT  cases  were  finally  settled. 
Whether  ITT  would  have  to  divest  itself  completely  of  Grinnell  was 
a  principal  matter  of  consideration  between  June  17,  the  date  of  Mr. 
McLaren's  proposal,  and  July  31,  and  in  ITT's  eyes,  a  matter  upon 
Avhich  any  settlement  hinged. 

According  to  ]\IcLaren  and  Kleindienst,  ]McLaren  and  his  staff 
were  responsible  for  the  settlement.  Kleindienst  did  not  talk  with 
^McLaren  about  this  matter  at  any  time  from  June  17  until  July  30. 
]\ritchell  and  ]\IcLaren  noA^er  talked  with  eacli  other  about  the  cases. 
There  exists  no  testimonial  or  documentarv  evidence  to  indicate  that 
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the  President  had  any  part,  directly  or  indirectly,  in  the  settlement  of 
the  ITT  antitrust  cases. 

McLaren  was  unaware  of  any  financial  commitment  by  ITT  in 
regard  to  San  Diego's  hosting  of  the  Republican  National  Convention 
initil  long  after  the  negotiations  had  terminated.  McLaren  has  stated 
ITT's  contribution  had  nothing  to  do  with  the  settlement. 

Mr.  St.  Clair.  This  tab  is  supported  by  a  variety  of  tabs,  the  first 
being  an  affidavit  by  Mr.  Geneen  in  which  he  deals  v>-it]i  the  subject 
matter  of  the  necessity  of  a  Grinnell  divestiture  and  the  importance  of 
that  to  his  thinking  in  the  matter. 

The  next  tab  is  8b,  This  is  testimony  before  the  Senate  Committee 
en  the  Judiciary.  This  is  the  testimony  of  Mr.  McLaren,  and  we  call 
your  attention  especially  to  the  bottom  of  page  113,  in  which  he  says: 
'Tn  conclusion,  I  vrant  to  emphasize  that  the  decision  to  enter  into 
settlement  negotiations  with  ITT  was  my  own  personal  decision;  I 
was  not  pressured  to  reach  this  decision.  Furthermore,  the  plan  of 
settlement  Avas  devised,  and  the  final  terms  were  negotiated,  b}'  me 
with  the  advice  of  other  members  of  the  Antitrust  Division,  and  by 
no  one  else."  On  the  next  page,  page  361,  is  an  interchange  with 
Senator  Kennedy.  "Within  the  markers  we  liave  Senator  Kennedy 
quoting  Senator  Llart :  "  '"What  discussions  did  you  have  with  John 
Mitchell  vrith  respect  to  any  aspects  of  the  ITT  cases?' 

"Mr.  Kleindienst  said,  'Xone,*  and  Senator  Hart  said :  'Mr.  McLaren, 
Judge  McLaren  ? ' 

"And  Judge  McLaren  said,  'I  had  none,  sir.'  " 

Mr.  McLaren  said,  "I  think  that  would  be  correct.  There  is  a  'buck' 
slip  showing  that  the  Attorney  General's  executive  assistant  simply 
bucked  the  matter  down  to  Mr.  Kleindienst." 

I  think  a  fair  intendment  is  that  Mr.  Kleindienst  did  not  discuss 
the  matter  at  any  time  with  Mr.  Mitchell. 

On  the  next  page.  Mr.  McLaren  says :  "Absolutely  not.  The  Attorney 
General  did  not  talk  to  me  about  the  case.  I  did  not  talk  to  him  about 
the  case.  I  never  heard  of  Mrs.  Beard,  if  that  is  her  name,  until  this 
thing  broke,  and  knowing  what  I  know  about  this  whole  settlement 
thing,  her  memorandum  is  absolutely  incredible." 

Mr.  Kleindienst  says,  "I  will  join  in  that  statement  in  total." 

The  next  page,  with  reference  to  Kleindienst  and  the  ]Mi-s.  Beard 
matter,  the  chairman  asked  Judge  ]McLaren,  about  two-thirds  of  the 
way  down,  "Judge  jNIcLaren.  you  say  3'ou  were  solely  responsible  for 
this  settlement,  with  your  staff  ? 

"Mr.  ]\rcLAREX.  lam  sorrv.  I  could  not  hear  the  last  sentence." 

The  Chairman  says  "Did  I  understand  you  to  say  that  you  were,  you 
and  your  staff  were  solely  responsible  for  this  vSettlement?" 

Mr.  ^fcLaren  says,  "That  is  my  testimony ;  yes,  sir." 

And  there  are  more  statements  to  that  same  effect  on  pace  lit  and 
other  pages  with  respect  to  this  same  testimony  which  I  think  would 
only  be  cumulative  for  me  to  call  to  your  attention.  But  I  do  invite 
your  reading  of  the  marked  portions,  at  least  those  that  are  marked, 
Avhen  you  study  this  matter. 

Mr."  St.  Clair.  Tab  Sc  is  testimony  of  'Mv.  Kleindienst  with  respect 
to  the  settlement  was  recommended  by  Mr.  ]McLaren  and  his  staff, 
that  he  approved  of  it,  and  that  he  relied  on  Mr.  ^McLaren  in  approving 
of  it. 
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Mr.  Wiggins.  Mr.  Cliairman  ? 

Mv,  Edwards  [presiding] .  I  am  sorry,  Mr.  Wiggins. 

]Mr.  Wiggins.  Mr.  Chairman,  we  are  on  tab  8c,  is  that  correct  ? 

^^r.  St.  Clair.  Yes,  sir. 

Mr.  Wiggins.  Would  you  return,  please,  to  8b  ? 

Mr.  St.  Clair.  Yes,  sir. 

]\Ir.  Wiggins.  And  the  pages  following  8b  are  not  numbered  consecu- 
tively, but  perhaps  taken  at  random  from  Mr.  Kleindiensfs  testimony 
and  the  last  page  under  that  tab  or  the  next  to  the  last  page  under 
that  tab  in  my  book  is  page  100. 

Well.  I  refer  you  to  page  llf;. 

I\rr.  St.  Clair.  Yes,  sir.  I  have  it. 

■Mr.  Wiggins.  At  the  top  of  the  page,  the  lu'acketed  material  and  it 
is  not  at  all  clear  to  me  who  is  speaking  at  that  point,  because  appar- 
ently it  is  not  Mr.  McLaren,  but  I  do  not  know  who  it  is. 

Mr.  St.  Clair.  I  thought  it  was  Mr.  McLaren. 

>\[r.  Wiggins.  I  doubt  if  ^Ir.  McLaren  is  the  director  of  the  company. 

Mr.  St.  Clair.  T  doubt  if  he  is. 

Mr.  Wiggins.  The  person  speaking  said  that  he  is  and  that  leads  me 
to  believe  that  perhaps  it  was  not  ]Mr.  McLaren. 

Mr.  St.  Clair.  I  hope  he  is  not.  I  simply  do  not  know  the  answer  and 
I  will  have  to  get  you  the  previous  page  on  that.  But.  I  will  do  so  the 
first  thing  in  the  morning. 

Mr.  Sarbanes.  Mr.  Chairman? 

Mv.  Edwards.  Mr.  Sarbanes. 

]\Ir.  Sarbanes.  Could  I  ask  if  there  is  some  reason  why  the  pages 
are  not- — I  mean  I  do  not  expect  every  page  to  be  there,  but  why  are 
thev  not  numbered  in  order,  and  they  skin  around  as  thev  do  in  that 
tab? 

Mr.  St.  Clair.  I  frankly  do  not  know  the  reason.  ^.Ir.  Howard  advises 
me  that  they  are  arranged  in  order  to  support  the  description  of  the 
paragraph.  I  thought,  now  perhaps  maybe  the  paragraph  ought  to 
follow  the  testimony,  but  that  is  apparently  the  reason. 

Then  I  think  it  was  on  Rd  or  8c ;  excuse  me.  I  was  calling  attention 
to  the  testimony  on  page  99. 

Mr.  Edwards.  That  is  at  8c  for  Charlie,  correct  ? 

Mr.  St.  Clair.  Yes.  sir.  Xow,  I  would  like  to  direct  your  attention 
to  page  1732  of  8c  and  Mr.  Kleindienst  is  answering  questions  from 
Senator  Bayh.  Now,  at  the  bottom  of  that  area  that  we  have  marked, 
first  of  all  Senator  Bayh  asked :  "And  as  I  recall  the  hearing,  at  least 
part  of  the  answer  to  the  last  question  was  your  reliance  on  Judge 
McLaren  as  really  the  whole  reason  this  case  was  resolved  as  it  was?" 

Mr.  Kleindienst  snid:  "You  mean  that  Judge  McLaren  had  recom- 
mended the  solution  ?" 

Senator  Bayh.  "Yes,  sir." 

Mr.  Kleindienst.  "That  is  the  only  reason  why  I  went  along  with  it." 

And  d  is  Mr.  Eohatyn's  testimony  before  the  Senate  Judiciary  Com- 
mittee on  page  119,  where  he  testifies,  "I  would  say  that  ]Mr.  Kleindienst 
was  very  polite  and  listened  to  me  and  kept  repeating  to  me,  essen- 
tially, that  the  discussions  of  the  negotiations  and  settlement  would 
have  to  be  handled  by  IMr.  ^McLaren  in  the  Antitrust  Division." 

Tab  8e  is  testimony  of  John  Mitchell  at  the  same  hearing  on  the 
nomination  of  Mr.  Kleindienst.  On  page  541,  he  stated,  as  we  have 


1766 

marked  in  the  margin:  "I  have  never  talked  to  the  Deputy  Attorney 
General  or  the  Assistant  Attornej'-  General  in  charge  of  the  Antitrust 
Division  about  the  San  Diego  convention  or  anything  relating  to  any 
discussions  or  negotiations  with  ITT  or  any  of  it's  subsidiaries." 

And  8f,  Judge  McLaren  is  again  testifying  in  the  same  hearings  in 
response  to  a  question  from  Senator  Kennedy.  "At  any  time,  did  you 
talk  about  the  ITT  case  with  INIr.  Flanigan"  or  anyone  in  the  ^^Hiite 
House?" 

Judge  McLaren  replies :  "I  do  not  believe  so." 

Senator  Kennedy.  "So  you  did  not  have  any  communication  with 
anyone  in  the  White  House  in  anyway  about  the  ITT  case?" 

Judge  McLaren.  "Not  that  I  recall  at  this  time,  and  I  thhik  I 
would  recall  if  I  had." 

Tab  8g  is  a  transcript  of  a  broadcast  of  Face  the  Nation,  in  which 
Judge  McLaren  apparently  appeared,  and  with  respect  to  the  ques- 
tion on  the  Republican  Party  in  connection  with  the  litigation,  Mc- 
Laren  stated,  as  outlined  in  the  margin:  "I  just  have  no  way  of 
commenting  on  that.  I  know  nothing  about  it.  It  never  came  to  my  at- 
tention where  the  convention  vras  going  to  be  until  long  after  our  nego- 
tiations." 

And  I  think  we  have  probably  cut  off  the  margin  here,  and  it  should 
be  never  met  Mrs.  Beard.  "I  never  had  anything  to  do  with  that.  Ac- 
cording to  their  story,  as  I  understand  it,'  for  the  big  hotels  to  make 
contributions,  particularly,"  and  so  forth,  and  he  goes  on,  and  the 
thrust  of  it  is  he  didn't  know  anything  about  the  discussions  for  the 
convention  at  San  Diego  for  the  Republican  Party,  He  says  further 
down  the  page,  "I  knew  nothing  about  it  at  the  time,  and  guarantee  you 
that  the  Republican  Convention  site  and  ITT's — "  Well,  in  any  event, 
the  substance  of  it  is  that  it  had  nothing  to  do  Avith  the  settlement,  the 
Republican  Convention  site  and  the  settlement  were  in  no  way  con- 
nected, according  to  Judge  McLaren  in  his  statement.  Tab'  9. 

Mr.  Drinan.  Mr.  Chairman  ? 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

Mr.  Edwards.  Mr.  Drinan. 

Mr.  Drinan,  Point  of  clarification.  On  tab  8  it  states  that  there 
exists  no  testimonial  or  documentary  evidence  to  indicate  that  the 
President  had  any  part  directly  or  indirectly  in  the  settlement  of  the 
ITT  antitrust  cases.  And  then  back  on  tab  5  it  says  after  the  Presi- 
dent's telephone  call  to  Kleindienst  ordering  to  drop  the  Grinnell-ITT 
appeal. 

Now,  I  can  see  technically,  the  testimony  and  documentary  evidence 
doesn't  exist,  but  what  sort  of  evidence  would  be  the  order  of  the 
President  on  the  phone?  That  is  not  testimonial  or  documentary? 

Mr.  St.  Clair.  Mr.  Chairman,  may  I  respond  ? 

Mr.  Edwards.  Yes,  ]\Ir.  St.  Clair. 

Mr.  St.  Clair.  Father  Drinan,  the  President's  phone  call  had  to  do 
with  the  decision  to  drop  the  appeal.  This  testimony  establishes,  we 
suggest,  that  the  settlement  of  the  cases  was  done  solely  by  Judge 
McLaren  without  interference  from  anybody.  We  view  those  two  as 
two  separate  events. 

Mr.  Seiberlino.  Mr.  Chairman  ? 

Mr.  Edwards.  Mr.  Drinan,  are  you  through  ?  ^Is.  Holtzman. 
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Ms.  HoLTZMAisr.  Thank  you,  Mr.  Cliairman,  I  wonder  if  Mr.  St. 
Clair  could  provide  to  me  at  least  a  fully  legible  xerox  copy  of  tab 
8g,  Tvhich  was  cut  off  in  my  copy  ? 

Mr.  St.  Clair.  Mine  is  cut  off,  too,  and  we  will  have  to  make  a  non- 
cut-off  copy  available  to  everyone. 

Ms.  HoLTZMAN.  Thank  you. 

Mr.  Edwards.  Mr.  Seiberling. 

Mr.  St.  Clair.  Tab  8g  was  it,  Ms.  Holtzman  ? 

Ms.  Holtzman.  I  believe  so. 

Mr.  Seiberling.  Mr.  Chairman,  I  wonder  if  I  could  ask  Mr.  St. 
Clair  whether  to  his  knowledge  any  of  the  tapes  that  we  subpenaed 
that  have  not  been  delivered  contain  a  justification  that  they  related 
to,  possibly  related  to  the  settlement  of  the  ITT  case  ? 

Mr.  St.  Clair.  The  only  justification,  sir,  that  I  would  have  for 
making  that  assertion  is  tlie  testimony  principally  of  now  Judge  Mc- 
Laren that  he  did  it,  and  he  did  it  alone  with  his  staff. 

Mr.  Seiberling.  No.  My  question  was  whether,  to  your  knowledge, 
the  tapes  that  we  subpenaed  carried,  the  tapes  subpenaed  carried  with 
it  a  statement  as  to  the  justification  for  the  particvilar  tape  being  sub- 
penaed which  indicated  that  that  tape  may  relate,  might  have  related 
to  the  settlement  of  the  ITT  cases?  Do  you  know  whether  that  is  the 
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Mr.  St.  Clair.  I  am  not  familiar  with  the  contents  of  those  tapes. 
I  believe  you  are  making  reference  to  a  subpena  that  was  served  2  or  3 
weeks  ago. 

Mr.  Seiberling.  Yes.  I  don't  recall  whether  the  statement  of  the 
reasons  why  we  wanted  the  particular  tapes  included  any  statemeiit 
that  indicated  that  any  of  the  tapes  were  sought  as  possibly  being  re- 
lated to  the  ITT  settlement. 

Mr.  St.  Clair.  I  don't  know.  I  will  be  glad  to  review  tbat  statement. 

Mr.  Seiberling.  Because  if  they  did,  then  this  statement  that  there 
exists  no  testimonial  or  documentary  evidence  might  have  to  be 
modified. 

Mr.  St.  Clair.  Well,  if  it  has  to  be  modified,  then  Judge  McLaren's 
testimony  is  wrong. 

Mr.  Seiberling.  Well,  it  might  possibly  be  that  he  would  not  know 
about  aspects  of  this  matter,  all  aspects. 

Mr.  St.  Clair.  Well,  I  don't  mean  to  argue  the  point,  except  he 
says  he  did  it,  and  that  he  did  it  alone,  and  only  with  members  of  his 
staff. 

Mr.  Seiberling.  Well,  Mr.  Kleindienst  made  a  similar  statement 
and  was  found  to  have  made  a  false  statement,  so  I  think  we  are  en- 
titled to  get  any  possible  relevant  evidence. 

Mr.  St.  Clair.  I  will  look  up  that  reference  and  see  if  that  will  shed 
any  light  on  this  matter. 

Mr.  Seiberling.  Thank  you. 

Mr.  Sarbanes.  Mr.  Chairman,  could  I  follow  up  on  that  ? 

Mr.  Edwards.  Yes,  Mr.  Sarbanes. 

Mr.  Sarbanes.  For  clarification.  Do  I  understand  that  the  only — I 
don't  understand  the  basis  for  the  statement  that  there  exists  no 
testimony  or  documentary  evidence  in  this  tab.  I  looked,  and  I  did 
not  see  any  positive  statement  at  any  point  where  they  said  there  had 
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been  any  search  for  documentary  evidence  or  anything  of  that  sort, 
and  concluded  tliat  none  was  present  or  avaihable  or  had  been  dis- 
covered or  anything  of  that  sort.  Is  there  somewhere  behind  this  tab 
that  something  like  that  appears  ? 

Mr.  St.  Clair.  Xo,  sir.  The  point  I  tliink  we  are  trj'ing  to  make  is 
this:  That  the  testimony  of  everyone  who  had  anything  to  do  with 
the  settlement  seems  to  make  it  quite  clear  that  ]\Ir.  McLaren  settled 
the  case  and  that  he  alone  settled  it  without  an}^  interference  from 
anyone.  Mr.  Kleindienst  approved  it  solely  because  Mr.  McLaren 
recommended  it.  And  maj'be  it  has  not  been  very  artfully  stated,  but 
if  that  testimony  is  true,  it  would  foreclose  an}'  evidence  of  interference 
from  ixny  third  person. 

Ms.  HoLTZMAN.  Would  the  gentleman  yield  ? 

]\Ir.  Sarbanes.  Surely. 

]Mr.  INIcClort.  Mr.  Chairman  ? 

Mr.  Edwards.  I  believe  Mr.  Sarbanes  has  a  couple  of  minutes  and 
he  has  yielded  to  Ms.  Holtzman,  and  then  you, 

^Is.  HoLTZMAx.  I  thank  the  gentleman  for  yielding,  because  I  am 
puzzled  by  a  statement  that  you  bracket  in  8f,  page  139,  where  Senator 
Kennedy  asked  Judge  McLaren:  "So,  you  did  not  have  any  com- 
munication with  anyone  in  the  '^Miite  House  in  any  way  about  the 
ITT  case?"  And  Judge  McLaren  says:  "Xot  that  I  recall  at  this 
time." 

And  I  seem  to  recall  in  the  staff's  presentation  any  number  of 
memorandums  that  were  ultimately  transmitted  to  the  White  House, 
so  if  that  is  being  used  as  the  support  for  tlie  statement  of  information, 
I.  at  least,  would  have  to  go  back  and  check  our  information.  But  I 
think  there  were  memorandums  back  and  forth. 

Mr.  St.  Clair.  I  would  have  to  clieck  that,  too,  but  I  believe  if  there 
was  any  such  communication,  it  had  to  do  with  the  decision  to  prosecute 
the  appeal  as  distinguished  from  settling  the  case. 

]Ms.  Holtzman.  That  may  well  be. 

Mr.  St.  Clair.  Judge  McLaren  further  stated,  when  he  said ;  "I  don't 
recall  at  this  time,"  he  said ;  "I  think  I  would  recall  if  I  had."  I  think 
the  plain  import  of  all  of  this  testimony  was  that  he  and  he  alone 
with  his  staff  settled  these  cases. 

Mr,  ISIcClory,  Mr.  Chairman,  for  clarification  I  think  I  do  under- 
stand Mr.  St.  Clair,  but  I  would  just  like  to  be  reassured  of  that.  The 
White  House  did  communicate  with  the  Attorney  General  and  there 
is  no  question  about  that  as  far  as  the  question  of  appeal  or  trying  to 
discourage  the  appeal  is  concerned?  But  insofar  as  the  settlement  is 
concerned,  and  I  think  this  is  what  Judge  McLaren  was  testifying 
about  at  the  hearings  in  the  Senate,  he  was  not  interfered  with  or  there 
was  no  communication  from  the  White  House  insofar  as  the  nego- 
tiations or  the  events  relating  to  the  settlement  of  the  ITT  case? 

Mr.  St.  Clair.  We  believe  that  to  be  f actuallj"  true,  sir. 

Mr.  McClory.  Thank  you, 

]\Ir,  Edwards.  Is  it  your  testimony,  Mr.  St.  Clair,  that  the  Grinnell 
settlement  was  not  a  part  of  the  ITT  settlement  ?  The  Grinnell  appeal 
was  the  subject  of  the  telephone  call  by  the  President,  is  that  not 
correct  ? 
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Mr.  St.  Clair.  Yes,  I  believe  that  is  so,  and  the  Grinnell  was  one 
of  the  cases  tliat  was  settled.  All  three  of  them  were  settled;  that  is 
correct. 

Mr.  Edwards.  But  then  how  can  you  answer  Mr.  McClory  that  the 
Grinnell  case  was  not  a  part  of  the  settlement  ? 

Mr.  St.  Clair.  I  did  not  mean  to  indicate  it  was  not  a  part  of  the 
settlement.  I  think  it  was  part  of  the  settlement.  I  think  all  of  the 
cases  were  settled,  but  the  President's  call  had  no  effect  on  that.  The 
President's  call  related  to  w^iether  or  not  an  appeal  should  be  entered 
with  respect  to  an  adverse  decision  in  that  case,  and  he  left  no — there 
was  no  uncertainty  about  his  point  of  view  regarding  that  issue. 

Mr.  McClory.  And  if  I  uncterstand,  the  appeal  was  taken  and 

Mr.  St.  Clair.  That  is  correct.  The  appeal  was  taken  and  the  Presi- 
dent changed  his  mind  in  the  next  da}-  or  so,  and  then  they  settled  the 
case. 

Mr.  McClory.  And  they  settled  the  case  after  the  appeal  was  taken, 
while  it  was  pending  in  the  Supreme  Court  ? 

Mr.  St.  Clair.  Yes,  sir ;  that  is  my  understanding. 

Mr.  :McClory.  Tliank  you. 

Mr.  St.  Clair.  The  appeal  was  filed,  in  anv  event,  or  at  least  an 
extension  was  obtained,  and  I  think  eventually  an  appeal  was  filed 
and  the  case  tlien  settled. 

Mr.  Edw^vrds.  You  may  proceed,  INIr.  St.  Clair. 

Mr.  St.  Clair.  Thank  you,  Mr.  Chairman.  Tab  9. 

Mr.  McCahill.  On  July  23, 1971,  the  Republican  National  Commit- 
tee selected  San  Diego  as  its  selection  site  for  the  1972  Republican 
National  Convention.  San  Diego  was  the  preferred  site  l)y  William 
Timmons,  who  had  investigated  that  city  as  a  potential  site,  and  the 
Attorney  General's  convention  task  force  and  was  the  highest  regarded 
citv  for  security  purposes. 

]\rr.  St.  Clair.  In  this  tab,  members  of  the  committee,  we  have  gath- 
ered together  some  documentation  to  give  the  committee  some  infor- 
mation regarding  the  considerations  that  went  into  a  decision  to  select 
San  Diego  initially  as  the  convention  site,  including  a  memorandum 
from  Mr.  Timmons  to  Mr.  Haldeman,  from  ]VIr.  Strachan  to  Mr. 
Haldeman  and  Mr.  Magruder,  and  to  the  Attorney  General  and  Mr. 
Haldeman  and  a  memorandum  from  the  Department  of  Justice,  the 
Law  Enforcement  Assistance  Administration,  to  ]\fr.  Timmons. 
Whether  or  not  San  Diego  was  a  good  or  bad  city  for  a  convention,  I 
do  not  think  is  that  relevant  or  material,  but  it  did  seem  to  us  that 
the  committee  should  be  informed  with  respect  to  some  of  the  consid- 
erations that  the  individuals  had  who  had  some  responsibility  in  the 
matter  expressed  regarding  the  choice. 

I  do  not  believe  there  is  anything  that  is  remarkable  in  this  that 
would  iustify  particular  mention  on  our  part,  but  I  think  in  substance 
it  would  show  that  consideration  was  being  given  to  a  nmnber  of 
factors,  including  the  financing  available,  the  security  situation,  and 
other  relevant  factors.  Tab  10. 

]Mr.  McCahill.  In  response  to  a  question  at  the  Senate  select  com- 
mittee concerning  Dita  Beard's  disappearance  on  the  eve  of  the  Klein - 
dienst  hearings,  E.  Howard  Hunt  stated  that  he  was  not  aware  of 
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any  role  Gordon  Liddy  played  in  Mi-s.  Dita  Beard's  departure  from 
Washington. 

Mr.  St.  Clair.  This  is  really  somewhat  out  of  context,  but  there  has 
been  reference  to  Mr.  Liddy  having  spirited  Mrs.  Beard  out  of  AVash- 
ington.  Mr.  Hunt's  testimony  would  seem  to  undercut  that  informa- 
tion. Tab  11. 

Mr.  McCahill.  On  June  22, 1974,  the  New  York  Times,  page  15.  car- 
ried a  story  in  which  Representative  Bob  Wilson,  Republican  of  Cali- 
fornia, said  the  Special  Prosecutor  informed  him  that  no  legal  action 
was  being  considered  against  him  in  relation  to  the  ITT  matter. 

J\lr.  St.  Clair.  I  think  this  matter  is  self-explanatory.  Tab  12. 

Mr.  McCaiiill.  On  April  4,  1972,  the  President  met  with  IT.  R. 
Haldeman  and  Attorney  General  Mitchell  in  the  Oval  Office  from  4 :13 
to  4 :50  p.m.,  during  which  time  the  ITT  matter  was  mentioned. 

Mr.  St.  Clair.  This  is  that  same  transcript  to  which  earlier  reference 
was  made,  and  it  is  included  here  for  the  materials  that  relate  to  the 
ITT  discussion.  And  we  have  marked  portions  of  the  memorandum  as 
they  relate  to  ITT.  And  I  would  direct  your  attention  first  to  page  fi, 
where  Mr.  Mitchell,  JNIr.  Haldeman,  and  the  President  are  discussing 
the  ITT-Sheraton  business.  And  there  are  comments  about  the  poor 
job  that  was  done  by  the  people  that  went  ou.t  there  to  look,  that  the 
costs  were  going  to  be  high,  between  $2.4  and  $2. .5  million  to  put  the 
thing  too-ether.  "And  that  is  just  if  we  get  the  Convention  Hall,  ap- 
parentlv,"  comments  Mr.  Haldeman.  And  Mr.  Mitchell  says:  "No,  no, 
tliis  is  the  whole  thing." 

Mr.  Mitchell  further  down  the  page  makes  the  comment  that  "We 
were  at  fault  in  not  recognizing  the  limitations  of  these  facilities."  And 
ISfr.  Mitchell  further  states  that  "There  is  a  labor  contract  coming  up 
on  June  1  out  there  for  negotiation."  and  that  might  have  some  serious 
effect  on  the  convention,  and  so  forth. 

The  general  discussion  relating  to  this  subject  matter  is  aarain  con- 
tinued on  page  8.  The  President  said  that  he  is  not  going  to  s<"ay  there, 
any  place  in  San  Diego,  without  regard  to  whether  or  not  there  was 
an  understanding  that  the  Sheraton  would  be  the  President's  head- 
quarters. The  President  says,  "I  am  going  to  stav  in  San  Clemente." 

The  rest  of  the  transcript  goes  on  in  substantially  the  same  vein. 

T  do  not  think  it  is  unfair  of  me  to  suffP'Pst  that  at  no  point  is  there 
anv  su.<rgestion  that  the  Sheraton  contribution  to  the  city  of  San 
I>ieo:o  had  anj^thing  whatsoever  to  do  with  the  settlement  of  the 
lawsuit. 

INTs.  Holtzman.  Mr.  Chairman? 

Afr.  Eowards.  Ms.  Holtzman. 

Ms.  Holtzma-nt.  I  w^onder,  Mr.  St.  Clair,  if  you  could  explain  the 
notation  on  the  bottom  of  page  4 :  "Material  unrelated  to  Presidential 
actions  deleted"? 

Mr.  St.  Clatr.  That  is  a  personal  reference  to  a  Member  of  Con- 
gress, which  T  have  described  to  Mr.  Doar,  and  I  do  not  think  has 
anvthin.T  what-soever  to  do  with  this. 

Ms.  Holtzman.  Thank  you. 

Mr.  Edwards.  The  vote  is  on  the  Steiger  of  Wisconsin  amendment, 
as  amended  by  the  !Michel  amendment,  to  take  additional  money  from 
OSHA  to  be  taken  from  appropriated  funds,  and  the  bill  for  onsite 
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consultations  services.  I  believe  that  when  we  go,  we  are  not  coming 
back.  Move  along,  Mr.  St.  Clair. 

Mr.  St.  Clair.  Maybe  I  can  shortcut  this  by  giving  you  what  we 
believe  the  intent  of  these  are.  The  gist  of  our  presentation  at  this 
point  has  to  do  with  Mr.  Kleindienst's  statement  and  his  testimony 
before  the  committee.  And  if  you  look  at  tab  13b,  I  think  it  is  fair 
to  describe  his  statement  that  when  he  said  that  he  had  not  had  any 
interference  from  the  White  House,  it  was  in  the  context  of  the  set- 
tlement of  the  ITT  cases  as  they  related  to  the  payment  of  the  Sher- 
aton Corp.  to  the  city  of  San  Diego  of  some  $200,000  or  $300,000,  and 
that  in  that  context  his  testimony  was  true  and  correct,  that  at  no 
time  did  you  receive  any  interference  from  the  White  House  regard- 
ing the  settlement  of  the  cases. 

Of  cx)urse,  he  concedes  that  he  did  receive  instructions  from  the 
President  with  respect  to  the  prosecution  of  the  appeal.  That  is  the 
sum  and  substance  of  this  whole  section. 

And  finally,  a  bit  of  self-serving  information  as  to  the  last  para- 
graph, indicating  during  this  period  of  time  the  President  was  en- 
gaged for  substantial  periods  of  time  on  affairs  with  the  People's 
Republic  of  China  and  a  visit  to  Moscow. 

Mr.  Edwards.  That  completes  book  2. 

Mr.  Rodino,  it  was  your  wish  that  we  recess  until  tomorrow  morn- 
ing at  10  o'clock? 

The  Chairman.  Yes. 

[Whereupon,  at  5 :08  p.m.,  the  committee  was  recessed,  to  reconvene 
at  10  a.m.  on  Friday,  June  28, 1974.] 
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FRIDAY,  JUNE  28,   1974 

House  of  Repeesentath'es, 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  committee  met,  pursuant  to  notice,  at  10 :17  a.m.,  in  room  2141, 
Kayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Eepresentatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Con.yers,  Eilberg,  Waldie,  Flowers,  Mann, 
Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan,  Thornton, 
Holtzman,  Owens.  Mezvinsky,  Hutchinson,  McClory,  Smith,  Sand- 
man, Railsback,  Wiggins,  Dennis,  Fish,  Mayne,  Hogan,  Butler, 
Cohen,  Lott,  Froehlich,  Moorhead,  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Albert  E.  Jenner,  Jr.,  special  counsel  to  the  minority ;  Samuel  Garrison 
III,  deputy  minority  counsel;  Fred  H.  Altshuler,  counsel;  Evan  A. 
Davis,  counsel ;  Richard  H.  Gill,  counsel. 

Committee  staff  present :  Jerome  M.  Zeif man,  general  counsel ;  Gar- 
ner J.  Cline,  associate  general  counsel ;  and  Franklin  G.  Polk,  associate 
counsel. 

Also  present :  James  D.  St.  Clair,  special  counsel  to  the  President ; 
John  A.  McCahill,  assistant  special  counsel ;  and  Malcolm  J.  Howard, 
assistant  special  counsel. 

The  Chairman.  The  committee  will  come  to  order.  And  we  resume 
where  we  had  recessed  last  night.  At  that  time  I  believe  Mr.  St.  Clair 
had  concluded  with  the  presentation  of  the  second  volume.  Mr.  St. 
Clair. 

Mr.  St.  Clair.  Thank  you,  Mr.  Chairman. 

I  would  like  to,  if  I  may,  Mr.  Chairman,  make  one  brief  comment 
regarding  the  very  end  of  yesterday's  presentation.  Due  to  the  quorum 
call,  I  merely  summarized  the  intendment  of  our  presentation,  and  I 
would  like  to,  if  I  may,  just  add  one  further  thought  to  that  summari- 
zation. And  that  is  we  included  in  our  presentation  what  we  feel  were 
representative  press  clippings  of  the  events  with  respect  to  the  Klein- 
dienst  nomination  hearings,  which  clearly  indicate  that  the  subject 
matter  being  reported  in  the  press  was  allegations  of  a  connection 
between  the  settlement  of  the  antitrust  cases  and  the  contribution  of 
the  Sheridan-ITT  Corp.  to  San  Diego,  the  city  of  San  Diego  Conven- 
tion Fund,  or  whatever  it  was  called.  So  that  the  press  reporting  was 
in  the  context  of  whatever  relationship  of  whatever  there  was  between 
that  contribution  and  the  settlement  of  the  case. 

(1773) 
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Thank  you.  If  I  may  then,  Mr.  Chairman  ? 

Tlie  CiiAiRisrAN.  Please  proceed. 

Mr.  St.  Clair.  Referring^  now  to  book  3,  this  book  deals  entirely 
with  the  dairy  investigation.  Tab.  1. 

jNIr.  McCahill.  The  President  was  invited  to  address  the  Associ- 
ated Milk  Producers,  Inc. — AMPI — annual  convention  in  Chicago 
in  September  of  1970.  The  President  was  unable  to  accept  the  invita- 
tion, and  Secretary  Hardin  spoke  in  his  place. 

The  President  placed  a  courtesy  phone  call  on  September  4,  1970, 
to  the  general  manager  of  AMPI,  Mr.  Harold  Nelson.  He  also  s];)oko 
with  Secretary  Hardin  who  was  with  Mr.  Nelson.  During  that  con- 
versation the  President  invited  the  dairy  leaders  to  meet  with  him  in 
Washington  and  to  arrange  a  meeting  with  dairy  leaders  at  a  later 
date. 

]\Ir.  St.  Clair.  The  tabs  in  support  of  this  is  a  memorandum  retyped 
fi-om  an  illegible  copy  to  Bryce  X.  Harlow  from  Under  Secretary 
Campl)ell.  The  significaiice  I  think  that  I  would  like  to  call  to  the 
attention  of  the  committee  is  the  date  at  which  initial  discussions  about 
the  Pi'ci^ident's  talking  with  or  meeting  with  dairy  people  began,  and 
that  is  cei'tainly  by  June  29,  1970,  which  is  the  day  of  the  first  memo- 
randum, tab  la. 

Tab  lb  is  further  evidence  or  information  rather,  relating  to  con- 
tacts with  the  administration  and  leaders  of  the  dairy  industry  on  the 
subject  of  a  meeting  v,"ith  the  President.  And  in  Mr.  Hardin's  memo- 
randum of  January,  I  think  it  is  tlie  SHtli  oi-  t^fith  of  1971.  i-eference 
is  made  to  a  phone  call  by  the  President  to  Secretary  Hardin  and  Mr. 
Harold  Xelson,  president  of  AMPI,  extending  an  invitation  to  Mr. 
Nelson  and  other  leaders  to  meet  with  the  President  in  the  White 
House.  Again,  the  date  now  is  January  1971. 

Tab  c  is  a  portion  of  the  deposition  of  Mr.  Nelson  relating  to  the 
same  subject  matter  of  the  telephone  call  he  had  with  the  President. 
He  describes  the  substance  of  that  call  at  the  bottom  of  page  61  and 
running  over  to  the  top  of  page  62  in  his  deposition,  relating  to  the 
fact  that  the  President  told  Mr.  Nelson  as  follows : 

"Also  that  he  wanted  to  meet  with  us.  No  specific  time  was  set.  And 
that  he  would  discuss  such  a  meeting  with  Secretary  Hardin.  And 
he  asked,  and  he  asked  me  to  tell  the  convention.  He  regretted  being 
unable  to  attend  and,"  the  sentiments  as  he  just  described  as  being 
concerned  about  agricultural  affairs  and  the  like.  Again,  this  relates 
to  events  as  early  as  January  1971.  Tab  2. 

Mr.  ;McCaliill.  Harold  S.  Nelson  and  his  special  assistant.  David 
L.  Parr,  paid  a  brief  courtesy  call  on  the  President  on  September  9, 
1970,  during  a  Presidential  "Open  Hour."  During  the  Open  Hour 
of  September  9,  25  other  people  in  addition  to  the  AMPI  representa- 
tives visited  the  President,  including  a  group  to  encourage  ser\'icemen 
to  exercise  their  votes,  a  group  of  concerned  citizens  from  the  State 
of  South  Dakota,  and  a  contingent  of  the  Gold  Star  Mothers.  Mr. 
Nelson's  and  Mr.  Parr's  pictures  were  taken,  and  the  President  told 
them  he  understood  they  had  had  a  successful  annual  meeting,  and 
that  he  would  like  to  attend  their  next  one  in  1971.  They  had  what 
INfr.  Parr  described  as  a  "very  light  veined"  discussion  of  their  orga- 
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nization  and  activities.  There  is  no  evidence  that  campaign  contribu- 
tions were  discussed. 

]Mr.  St.  Clair.  In  this  tab,  Mr.  Chairman,  members  of  the  committee, 
again  attention  is  directed  to  the  date  of  the  call,  that  being  September 
9, 1970. 

Tab  a,  for  purposes  of  context,  is  repeated  here,  although  I  believe  it 
was  presented  by  the  special  staff  in  its  presentation. 

Tab  b  is  a  portion  of  testimony  in  executive  session  in  the  Senate 
select  committee  which  Mr.  Parr  describes:  "The  first  thing  we  did 
was  to  get  a  picture  taken  with  him,"  and  indicates  that  Mr.  Colson 
was  not  part  of  the  picture. 

Then  he  said :  "The  second  thing  that  happened,  he,"  I  take  it  being 
the  President,  "got  on  his  yellow  cabinet."  Which  I  don't  understand. 
It  must  be  a  garble  in  translation,  and  I  think  it  is  really  a  tablet, 
yellow  tablet,  "and  we  all  sat  down  and  he  said,  you  people  must  have 
real  good  organization.  I  have  heard  some  very  good  things  about  it. 
I  know  you  have  tried  every  way  in  the  world  to  get  me  to  come,  and  I 
understand  you  had  a  successful  meeting.  And  when  is  your  next  one  ? 
I  want  to  be  there.  I  believe  was  the  right  word." 

And  then  Mr.  Parr  says : 

I  believe  we  told  him  our  next  one  would  of  course  be  1971,  and  that  we  did  not 
really  want  him  to  come.  Then  he  said,  well,  I  do  not  understand  that.  "We  said 
we  want  you  to  come  in  1972,  and  we  will  have  it  in  Los  Angeles,  and  we  will 
have  it  in  the  coliseum,  and  we  will  have  100,000  people.  And  if  you  don't  come 
we'll  get  the  Democrat.  And  when  he  said,  no,  I  want  to  come  in  1971.  Now, 
we  were  sort  of  joshing  with  him  then. 

And  then  later  on  Mr.  Parr  says : 

Well,  I  think  we  were  there  about  15  or  20  minutes.  We  tried  to  give  him  a 
bird's  eye  view  of  the  cooperative,  of  what  milk  was.  and  I  just  do  not  remember 
all  of  the  discussion  we  had.  In  other  words,  it  was  a  very  light  veined  type  of 
discussion.  It  was  the  first  time  we  had  ever  seen  him,  the  first  time  I  had  ever 
seen  him. 

This  is  on  page  17  of  tab  2b. 

Our  marking  is  in  the  right-hand  column.  The  special  staff  marking 
is  in  the  left-hand  side  of  the  page.  Tab  2c 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

Ml-.  St.  Clair  [continuing].  Is  further  testimony  respecting  this 
meeting,  and  I  would  suggest  we  commence  at  the  bottom  of  page  53. 
I  think  it  would  be  best  to  include  in  the  marking  the  question  that 
precedes  the  first  answer  at  the  bottom.  The  question  was : 

So  you  aud  Mr.  Nelson  flew  to  Washington  to  meet  with  the  President,  and  now 
when  you  met  with  the  President  at  that  time,  did  you  discuss  anything  else 
besides  the  question  of  his  setting  up  a  meeting? 

Answer:  I  just  remember  he  got  out  liis  yellow  pad  and  started  saying.  "When 
is  that  meeting?"  I  was  impressed  with  that. 

Then  he  was  asked :  "How  long  did  the  meeting  last  ?" 
And  he  said :  "I  do  not  remember."  And  he  says  he  was  asked :  "You 
don't  remember  what  other  subjects  were  discussed  ?" 
And  his  answer  was : 

The  only  thing  that  impressed  me  was  that  he  was  very  complimentary  of  what 
he  had  heard  about  our  annual  meeting.  That  is  what  we  had  just  had.  And  he 
expressed  an  interest  in  meeting  some  of  our  people,  which  we  thought  was  good, 
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and  it  sounded  like  he  wanted  to  come  to  our  next  meeting,  which  he  ultimately 
did. 

Question :  Was  that  the  only  thing  that  you  talked  about  with  the  President 
about  at  that  time? 

Answer:  I  am  sure  we  talked  to  him  about  the  plight  of  the  dairy  farmer, 
because  we  never  missed  an  opportunity  to  talk  to  anybody  about  that.  But,  I 
don't  remember  anything  specifically. 

Then  finally  in  2d,  a  portion  of  the  testimony  of  Mr.  Harold  Nelson, 
and  this  relates  to  the  conversation  on  the  telephone,  his  description  of 
the  subject  matter,  and  the  question  about  halfway  down  on  page  61  is : 

What  was  the  substance  of  that  telephone 

Answer :  He  was  expressing  his  regret  at  being  unable  to  attend,  expressing  his 
awareness  of  the  importance  of  argriculture  to  the  economy  of  the  United  States, 
and  to  the  health  and  well-being  and  that  sort  of  thing. 

And  he  goes  on  to  repeat  that  the  President  expressed  concern  about 
the  wellbeing  of  agriculture  producers,  and  he  wanted  to  meet  with 
members,  that  no  specific  time  was  set,  and  that  the  President  wanted 
to  express  his  regrets  at  being  unable  to  attend. 

The  Chairman.  Mr.  St.  Clair  ? 

Mr.  St.  Clair.  Yes,  sir. 

The  Chairman.  Might  I  ask,  this  is  just  to  make  reference  to  w^hat 
was  called  to  our  attention  yesterday.  In  your  reading  the  statement  of 
Mr.  Nelson  as  to  his  conversation  with  the  President,  I  do  not  know 
how  important  tliis  is  except  to  point  out  the  accuracy  of  your  state- 
ment of  information.  You  describe  it  in  tab  1  as  a  courtesy  phone  call, 
and  then  we  get  language  which,  in  my  judgment,  of  course,  while  you 
may  call  it  a  courtesy  phone  call,  is  a  phone  call  which  talks  about  reas- 
surance and  talks  about  awareness  and  concern  for  the  well-being  of 
agricultural  producers.  Now,  I  do  not  question  the  fact  that  tliat  may 
not  have  any  significance.  I  question  the  description  that  you  place  in 
concluding  that  this  was  such  a  courtesy  phone  call.  Would  it  not  be 
more  appropriate  that  it  was  a  phone  call,  and  then  allude  to  the 
information  ? 

Mr.  St.  Clair.  Well,  Mr.  Chairman,  certainly  jou  and  the  members 
of  the  committee  are  entitled  to  draw  any  inferences  you  want.  We  felt 
this  was  a  fair  description  of  it.  It  may  not — you  may  not  agree,  and  if 
you  do  not  agree,  of  couree,  you  will  ignore  it.  If  you  don't  agree,  I 
suggest  simply  you  ignore  the  suggestion. 

The  Chairman.  No,  I  think  that  what  I  am  trying  to  say,  Mr.  St. 
Clair,  is  that  you  are  not  presenting  detailed  information,  but  you  are 
drawing  conclusions  because  you  are  describing,  in  my  judgTiient,  and 
as  I  say  I  am  not  going  to  belabor  it,  but  this  crops  up  in  various  in- 
stances, and  I  do  not  know  if  this  is  the  way  you  want  to  present  it,  by 
having  such  conclusions  that  in  my  judgment,  at  least,  may  not  be  quite 
the  thing  that  one  would  expect  of  a  detailed  informational 
presentation. 

Mr.  St.  Clair.  Well,  it  is  conclusory  in  a  subordinate  sense,  of  course. 
And  I  do  not  want  to  belabor  the  point  either,  except  I  would  think 
it  would  be  almost  impossible  to  avoid  making  a  subordinate  conclu- 
sion from  time  to  time.  I  do  not  think  that  is  a  critical  description,  and 
I  would  be  just  as  happy  to  have  the  committee  disregard  it.  We  are 
simply  trying  to  portray  what  is  an  accurate  picture  supported  by 
the  facts,  and  if  this  is  not  so,  then  the  jury  is  not  persuaded  on  this 
point.  That  is  all. 
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The  Chairman.  Well- 


Ms.  HoLTZMAN.  Mr.  Chairman  ? 

The  Chalrman.  Ms.  Holtzman. 

Ms.  Holtzman.  A  question  of  clarification,  Mr.  St.  Clair.  I  refer 
your  attention  to  page  3  of  tab  2a  and  the  handwriting  underneath 
the  reference  to  a  meeting  with  Mr.  Nelson  et  al,  and  there  is  an  aster- 
isk, and  some  Language  which  says,  "See  separate,"  and  there  is  a  word 
that  is  not  completed,  "paper  from  Colson  especially,"  and  I  believe 
the  word  is  contribution.  Have  you  attached  that  ? 

Mr.  St.  Clair.  No  ;  I  believe  this  entire  documentation  I  think  is  in 
the  presentation  of  the  special  staff.  If  I  am  wrong  in  that  respect,  I 
would  be  glad  to  submit  it  to  the  committee.  We  will  check  with  them 
during  a  recess. 

iNIs.  Holtzman.  Thank  you. 

Mr.  St.  Clair.  As  I  said,  I  only  put  this  in  for  context  as  to  fixing 
the  time  and  the  circumstances  of  this  meeting,  who  else  was  also  being 
pictured  that  day  and  the  like. 

If  I  may  proceed  then,  Mr.  Chairman  ? 

The  Chairman.  Please  proceed. 

Mr.  St.  Clair.  Tab  2d,  we  just  reviewed  that  portion  of  Mr.  Nelson's 
testimony  that  related  to  the  phone  call.  Now,  on  page  63  Mr.  Nelson 
gives  his  memory  with  respect  to  the  meeting  and  his  description  is 
somewhat  different  in  context,  but  in  substance,  he  confirms  that  it 
was  a  sort  of  a  very  light  meeting.  For  example,  he  says  just  at  line  11, 
he  says  he,  the  President  : 

Once  again  talked  about  how  he  regretted  that  he  couldn't  attend  the  meeting. 
We  talked  to  him  about  and  invited  him  to  address  the  next  meeting — the  next 
annual  meeting,  which  he  did. 

Question  :  And  that  was  the  entire 

Answer :  This  was  a  very  brief  meeting.  I  remember  he  kidded  Dave  Parr 
f>bout  his  build  as  a  former  Tennessee  football  player,  and,  you  know,  talked 
about  his  interest  in  sports  and  that  sort  of  thing.  That  seems  to  me  that  the 
main  point  of  discussion  at  that  time  was  we  would  like  for  him  to  attend 
our  next — speak  at  our  next  annual  meeting. 

Question :  And  was  there  any  discussion  at  that  time  of  a  meeting  that  would 
turn  out  to  be  the  March  meeting? 

An'^wer :  I  don't  have  an  independent  recollection,  but  I  would  say  it  would  be 
unusual  if  we  didn't  seize  that  opportunity  to  tell  him  that  we'd  like,  at  his 
convenience,  to  have  some  dairy  leaders  in  to  talk  with  him. 

Tab  3. 

Mr.  McCahill.  Harold  S.  Nelson  and  David  L.  Parr  have  testified 
that  the  figures  of  $1  million  and  $2  million  were  tossed  around,  not 
that  any  specific  pledge  was  made.  Mr.  Parr  testified  that  the  figures 
were  used  in  a  jesting  manner. 

Mr.  St.  Clair.  Tab  3  is  testimony 

Mr.  Fish.  Mr.  Chairman,  a  point  of  clarification. 

The  Chairman.  Mr.  Fish. 

Mr.  Fish.  Is  counsel  reading  from  the  tab  3  which  was  in  the 
envelope  from  the  White  House,  or  volume  3  instead  of  tab  3  which 
was  in  the  book  ? 

Mr.  McCahill.  Yes,  Mr.  Fish.  Pardon  me.  Tab  3  which  was  in  your 
book  should  be  replaced  by  the  one  that  is  in  the  envelope. 

Mr.  Fish.  Is  that  true  of  other  things  in  the  envelope,  tab  la,  4, 
5a.  and  13? 
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Mr.  McCahill.  Yes.  There  were  some  typographical  errors  and 
we  corrected  them. 

Mr.  Fish.  Thank  you  very  much. 

Mr.  St.  Clair.  Tab  3a  is  portions  of  the  testimony  before  the  Senate 
select  committee  by  Mr.  Nelson.  And  on  page  82  he  was  asked  by 
Mr.  Weitz :  "When  you  say  $2  million  or  more  was  discussed  at  various 
times,  who  discussed  it?  Did  you  discuss  it  with  some  individuals  or 
did  you,  Mr.  Nelson  ? 

"Answer:  There  would  just  be  amounts  that  would  be  thrown  out 
about — "  and  Mr.  Weitz  interrupts :  "Yes,  did  you  hear  those  amounts 
discussed  or  did  you  yourself  discuss  those  amounts?" 

And  Mr.  Nelson  said :  "Ordinarily  I  would  not  be  the  one  to  mention 
these  amounts." 

And  Mr.  Weitz  said :  "^Vho  did  ? 

"Answer :  Mr.  Parr. 

"Question :  In  your  presence  ? 

"Answer :  He  has  mentioned  those  amounts  in  my  presence,  yes." 

Now,  turning  to  3b,  we  have  portions  of  testimony  before  the  Senate 
select  committee  again,  and  now  by  Mr.  Parr,  and  T  think  we  should 
probably  start  at  the  bottom  of  page  205.  Mr.  Parr  said:  "I  just 
remember  a  discussion  of  about  a  million,  and  then  somebody  said  two 
million,  and  that — "  and  Mr.  Sanders  then  interrupted  and  said: 
"Would  the  first  time  that  that  occurred  have  been  in  Mr.  Colson's 
office  ? 

"Answer :  Do  you  mean  discussions  of  that  type  of  nature  ? 

"Question :  Yes. 

"Answer :  I  just  don't  know." 

Now,  continuing  down  on  that  portion  of  page  206  marked  in  the 
right  hand  column,  we  would  call  the  committee's  attention  to  Mr. 
Parr's  statement. 

"In  relation  to  this  1  million  and  2  million,  I  recall  that  it  was 
said,  discussed,  and  as  I  recall,  it  was  sort  of  in  a  jesting  manner.  That 
is  the  best  recollection  I  can  have. 

"I  have  testified  that  one  was  mentioned,  and  then  I  believe  Mr. 
Colson  said  this  is  a  $2  million  package  or  some  words  like  that."  Tab  4. 

Mr.  Dennis.  Mr.  Chairman,  I  would  like  to  ask  Mr.  St.  Clair,  I 
realize  this  is  partial  testimony,  but  what  occasion  is  this  referring  to, 
and  who  is  there  besides  the  milk  people,  if  you  can  tell  us  ?  Wio  were 
they  talking  with  or  to  ? 

Mr.  S'i\  Clair.  Well,  ]\Ir.  Colson  is  present,  Mr.  Parr  and  Mr.  Nelson 
is  present,  and  the  President  is  not  present. 

Mr.  Dennis.  And  when  was  this  approximately  ? 

Mr.  St.  Clair.  I  wonder,  sir.  if  I  could  inform  you  on  that  later. 
I  do  not  have  that. 

Mr.  Dennis.  Sure.  That  is  perfectly  all  right.  I  would  just  sort  of 
like  to  know  when,  and  where,  and  who's  involved,  and  it  might  have 
a  little  more  significance. 

Mr.  St.  Clair.  I  will  be  happy  to. 

Mr.  Edwards.  Mr.  Chairman,  may  I  ask  Mr.  St.  Clair  a  question? 

Mr.  DoNoiiuE  [presiding].  Mr.  Edwards. 

Mr.  Edwards.  Mr.  St.  Clair,  in  the  statement,  wouldn't  it  have  been 
more  accurate  to  say  INIr.  Parr  testified  that  the  figures  were  used  in 
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a  jesting  manner,  Mr.  Parr  stated  that  Mr.  Colson  said  this  is  a  $2 
million  package  and  some  words  like  that?  I  am  curious  why  you  left 
that  out. 

Mr.  St.  Clair.  Well,  I  think  it  would  be  proper  to  include  it.  At  the 
time  this  was  prepared,  we  concentrated  on  the  description  Mr.  Parr 
made  of  sort  of  a  jesting  manner.  I  think  you  are  quite  right,  that  it 
probably  would  be  better  to  have  included  it.  It  certainly  is,  that 
material  is  in  the  supporting  tab  which  is  available  to  the  committee, 
but  I  would  be  inclined  to  agree  with  you,  Mr.  Edwards. 

Mr.  Waldie.  Mr.  Chairman  ? 

Mr.  DoNOHUE.  Mr.  Waldie. 

Mr.  Waldie.  Mr.  St.  Clair,  on  tab  3a  on  page  82,  there  is  something 
that  I  do  not  understand  there.  Mr.  Nelson  is  responding  to  Mr.  Weitz, 
and  he  said,  "Well,  we  did  not  tell  him  any  specific  amount.  At  various 
times  $1  million  or  $2  million  or  even  more  money  was  discussed.  And 
had  they  given  us  the  names  of  the  committees  they  could  have  gotten 
much  more  money  from  us." 

Who  does  he  refer  to  with  the  use  of  the  pronoun  "they,"  and 
"had  they  given  us  the  names  of  the  committees  they  could  have  gotten 
much  more  money  from  us?"  Who  is  "us,"  and  what  in  the  world  are 
the  names  of  the  committees?   I  don't  understand  that  reference. 

Mr.  St.  Clair.  I  think,  Congressman  Waldie,  that  "they"  refers  to 
representatives  of  the  Committee  to  Reelect,  or  at  that  time  the  Repub- 
lican National  Committee,  some  political  organization.  And  it  is  my 
understanding  of  the  situation  that  mechanically  contributions  had 
to  be  made  to  committees,  and  that  at  this  time  apparently  the  Repub- 
lican organization  did  not  have  available  the  names  of  the  committees 
to  whom  the  dairy  people  could,  in  fact,  contribute  money. 

Mr.  Waldie.  Tliat  would  be  the  $3,000  problem? 

Mr.  St.  Clair.  I  do  not  Imow  what  the  amount  is,  but  that  sort  of 
thing,  according  to  my  understanding.  And  apparently  Mr.  Nelson 
felt  at  that  time,  if  they  had  had  more  names  of  more  committees  they 
could  have,  in  fact,  given  more  money.  And  I  think  the  distinction 
should  be  drawn  about  how  much,  in  fact,  was  given  as  of  that  time, 
as  against  how  much  was  being  contemplated  to  be  given  in  the  future. 

Mr.  Waldie.  So  you  understood  Mr.  Nelson  to  be  saying,  or  do  you 
understand  he  is  saying  they  could  have  gotten  much  more  money, 
and  he  is  relating  to  much  more  than  a  million  or  two  million  ? 

Mr.  St.  Clair.  I  think.  Sir,  that  at  this  point  they  were  talking 
about  how  much  had  been  given,  and  my  memory  is  $50,000,  and  the 
million  or  the  two  million  was  prospective  as  to  how  much  they  would 
pledge  in  the  future.  But,  my  memory  of  the  special  presentation  is 
that  there  was  a  mechanical  problem  early  in  these  relationships  that 
this  is  reflective  of. 

Mr.  Waldie.  Thank  you. 

Mr.  Rangel.  Mr.  Chairman  ? 

Mr.  DoNOHUE.  Mr.  Danielson. 

Mr.  Danielson.  I  have  a  question  of  clarification  at  the  same  point, 
page  82  under  tab  3a,  Mr.  St.  Clair.  Would  Mr.  St.  Clair  tell  us,  the 
first  line  refers  to  several  hundred  committees  as  a  question,  and  does 
counsel  have  available  to  him  the  preceding  pages,  81  or  80,  which 
would  indicate  from  whom  this  list  of  committees  was  obtained  and 
how  many  there  were? 
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Mr.  St.  Clair.  Either  we  do  or  the  special  staff  does,  and  I  will  con- 
sult with  them  and  with  my  staff  to  see  which  one  of  us  lias  it,  and 
I  will  be  glad  to  submit  it. 

Mr.  Daistielson.  I  would  appreciate  that  to  give  me  a  little  bit  better 
context.  Thank  you. 

Mr.  St.  Clair.  You  will  observe,  sir,  this  is  in  a  sense  repetitive  of 
materials  that  the  special  staff  presented.  We  wanted  to  emphasize  one 
portion  of  that,  but  I  think  it  is  quite  appropriate  that  you  have  pre- 
vious pages  if  they  are  available. 

Mr.  DoNOHTTE.  Mr.  Rangel. 

Mr.  Eangel.  Mr.  Chairman,  a  quick  review  of  tab  No.  3  would  allow 
the  reader  to  believe  that  the  one  and  two  million  was  tossed  around, 
were  figures  that  were  just  used  in  a  jesting  manner  by  all  of  the 
parties  that  are  mentioned  in  the  preceding  sentence.  Now,  Mr.  Ed- 
wards pointed  out  in  Mr.  Colson's  statement  that  it  is  clear  that  he  was 
not  joldng,  and  Mr.  Waldie  pointed  out  Mr.  Nelson's  testimony,  and 
it  is  clear  that  there  is  nothing  to  indicate  that  he  was  joking,  espe- 
cially as  it  relates  to  even  more  money  was  discussed  and  more  could 
be  available.  Would  you  agree  that  this  tab  does  not  logically  follow 
that,  that  there  is  a  strong  inference  that  this  last  sentence  Mr.  Parr 
tesHfied  that  the  figures  were  used  in  a  jesting  manner,  reflects  all  of 
the  people  that  are  mentioned  in  tab  3? 

Mr.  St.  Clair.  Well,  in  my  view.  Sir,  if  I  may  respond,  that  is  his 
testimony  being  descriptive  of  a  meeting  at  which  he  was  in  attend- 
ance. It  is  for  you  to  give  such  weight  to  it  as  you  think  appropriate. 

Mr.  DoNOHHE.  Mr,  Sarbanes. 

Mr.  Sarbanes.  Mr.  St.  Clair,  on  this  tab  3, 1  understand  that  it  has 
been  replaced  in  the  language,  and  that  "AMPI  officials  and  in  con- 
versation with  fund  raisers,"  that  was  in  the  earlier  tab  is  stricken  ? 

Mr.  St.  Clair.  That  is  riffht.  I  am  informed  by  my  associates  that 
the  material  we  had  would  not  necessarily  support  the  reference  to 
AMPI  and,  therefore,  we  changed  it. 

Mr.  Sarbanes.  And  could  we  have  another  copy?  We  will  need 
another  copy  to  include  in  here. 

Mr.  St.  Clair.  Did  we  not  make  the  change  there? 

Mr.  Sarbanes.  Not  in  mine,  at  least. 

Mr.  St.  Clair.  All  right.  We  will  have  to  make  that  change.  I  thank 
you  for  calling  that  to  mv  attention. 

Mr.  Seiberling.  Mr.  Chairman  ? 

Mr.  DoNOHTJE.  Mr.  Seiberling. 

Mr.  Seiberling.  I  wonder  if  Mr.  St.  Clair  could  give  us  the  refer- 
ence to  tab  3B,  the  page  that  follows  page  206.  because  at  the  bottom 
of  pa<re  206  Mr.  Parr  says,  "We  were  constantly  discussinsr  what  we 
expected,"  and  there  the  pa?e  ends  in  the  middle  of  the  sentence  and 
it  seems  to  me  in  order  to  have  it  complete,  a  complete  picture  as  to 
what  he  was  saviuof,  we  ought  to  have  the  following  pajje. 

Mr.  St.  Clair.  Mr.  Seiberlinjr,  if  I  may,  this  is  a  portion  that  was 
presented  bv  the  special  staff.  We  sought  to  call  attention  to  a  special 
portion  of  it,  and  T  would  be  glad  to  consult  with  them  to  see  if  they 
have  the  next  page,  or  see  if  we  have  in  our  files  the  next  page. 

Mr.  Seiberling.  Well,  I  think  in  order  to  be  able  to  study  your 
presentation  completely,  it  would  be  helpful. 
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Mr.  St.  Clair.  You  see,  this  is  executive  testimony  before  the  Senate 
committee,  and  I  think  our  source  is  your  staff,  and  I  will  see  if  I  can 
persuade  them  to  add  the  next  page. 
Mr.  Seiberling.  I  think  it  might  be  helpful. 
Mr.  St.  Clair.  If  I  may,  then,  Mr.  Chairman,  tab  4. 
Mr.  DoNOHHE.  You  may  proceed. 

Mr.  McCahill.  On  March  5, 1970,  Secretary  of  Agriculture  Hardin 
requested  the  President  to  direct  the  Tariff  Commission  to  investigate 
and  report  on  the  necessity  for  import  controls  on  four  new  dairy 
products  which  had  been  developed  to  evade  import  controls  previ- 
ously established  on  recognized  articles  of  commerce.  The  Tariff 
Commission,  by  report  338,  found  unanimously  that  the  imports  of 
the  four  products  were  interfering  with  the  dairy  price  program  and 
recommended  zero  quotas  for  three  of  the  items,  and  an  annual  quota 
of  100,000  pounds  for  the  fourth. 

Mr.  St.  Clair.  I  think  I  should  comment  when  we  are  talking  about 
the  quotas,  these  are  import  quotas,  so  that  a  zero  import  quota  would 
be  the  equivalent  of  no  imports. 

And  the  first  tab  is  a  copy  of  a  letter  from  Secretary  Hardin  to  the 
President  calling  attention  to  the  conditions  that  related  to  the  prod- 
ucts listed  at  the  end  of  the  first  paragraph ;  namely,  ice  cream,  choco- 
late crumb  with  a  fat  content  of  5.5  percent  or  less,  animal  feeds  con- 
taining milk  or  milk  derivatives  and  certain  cheese  containing  0.05  per- 
cent or  less  by  weight  of  butterf  at. 

The  second  tab,  4b  is  retyped  from  an  indistinct  original.  It  is  a 
press  release  of  October  6,  1970,  of  the  U.S.  Tariff  Commission.  And 
we  have  designated  for  your  specific  attention  the  second  paragraph 
containing  a  recommendation  that  the  import  quotas  of  zero  for  ice 
cream,  certain  chocolate  and  articles  containing  chocolate,  and  certain 
animal  feeds,  and  with  respect  to  certain  cheeses,  the  Commission  rec- 
ommended an  absolute  quota  of  100,000  pounds  for  each  year  after 
1970. 
Tliat  is  all  of  the  tabs  on  that.  Tab  5. 

Mr.  McCahtll.  On  October  19,  1970,  Secretary  Hardin  recom- 
mended that  the  Tariff  Commission's  recommendations  be  imple- 
mented. The  Task  Force  on  Agriculture  Trade  of  the  Council  of  Eco- 
nomic Advisers  disagreed  with  Secretary  Hardin  and  unanimously 
recommended  to  the  President,  on  November  7,  1970,  that  imports  of 
tliese  items  should  not  be  cut  off.  Thus,  CEA  did  not  forward  Secre- 
tary Hardin's  recommendation  to  the  President.  On  November  30, 
1970.  Secretary  Hardin,  in  a  memo  to  Bryce  N.  Harlow,  Assistant  to 
the  President,  again  pushed  for  a  zero  quota  on  one  of  the  items. 

Mr.  St.  Claik.  The  first  tab,  tab  5a,  is,  I  am  afraid,  somewhat  in- 
distinct, but  I  hope  a  legible  memorandum  to  Mr.  Paul  McCracken, 
Chairman  of  the  Council  of  Economic  Advisers,  in  effect  forwarding 
an  attached  letter  addressed  to  the  President,  urging  that  the  Presi- 
dent accept  the  recommendations  of  the  Tariff  Commission.  And  the 
next  attached  to  that  is  the  letter  from  Secretary  Hardin  to  the  Presi- 
dent under  date  of  October  19,  1970.  which  is  a  retyped  copy.  And  the 
first  paragraph  we  have  indicated  for  your  special  attention.  In  sub- 
stance Secretary  Hardin  states  "the  failure  to  follow  the  Commission's 
recommendations  can  only  strengthen  the  hands  of  the  critics  who 
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charge  that  the  administration  is  unwilling  to  carry  out  the  intent  of 
Congress  in  enacting  section  22,"  and  he  urges  that  they  accept  the 
Tariff  Commission  recommendations  and  issue  a  proclamation  to  give 
them  effect  as  soon  as  possible. 

Then  the  next  item  is  a  memorandum  for  Mr.  Paarlberg,  Director 
of  Agricultural  Economics  on  the  subject  of  import  quotas  and  that  is 
under  date  of  November  9,  1970,  and  it  is  from  the  Council  of  Eco- 
nomic Advisers  and  it  states  in  substance  as  you  can  read  "the  Task 
Force  on  Agricultural  Trade  has  made  a  unanimous  recommendation 
on  dairy  imports  to  the  President.  In  view  of  this,  there  is  presumably 
no  longer  any  need  to  forward  the  letter  of  Secreteary  Hardin  to  the 
President  which  you  sent  to  Paul  McCracken  on  October  19." 

And  then  he  suggests  maybe  the  letter  ought  to  be  returned. 

Mr.  Waldie.  Mr.  Chairman,  may  I  ask  a  question  please  ?  Mr.  Chair- 
man ? 

Mr.  DoNoiiUE.  Mr.  Waldie. 

]Mr.  Waldie.  Mr.  St.  Clair,  just  for  my  clarification,  the  letter  from 
the  Council  of  Economic  Advisers  is  dated  November  9  and  there 
is  reference  to  a  letter  from  Secreteary  Hardin  to  the  President  which 
was  sent  to  Paul  McCracken  on  October  19  and  that  letter  is  dated 
October  19,  addressed  to  the  President. 

Now,  is  that  a  normal  transaction,  a  letter  addressed  to  the  Presi- 
dent, one,  never  gets  to  him  and  I  gather  it  is  sent  back  to  the 
person  who  wrote  it,  as  I  understand  this  matter,  or  two,  if  it  ever 
got  to  him  it  would  have  gotten  to  him  after  October  19,  almost  a 
month  after  it  was  written  ?  Is  that  the  way  things  work  ? 

INIr.  St.  Clair.  Congressman  Waldie,  I  was  not  connected  with  the 
administration  at  that  time.  However,  I  do  observe  from  my  being 
immersed  in  the  documentation  of  this  case  that  many  things  are 
addressed  to  the  President  but  very  few  actually  are  received  and  read 
by  him. 

One  of  the  statements  which  we  will  deal  with  a  little  bit  later  refers 
to  that  very  subject  matter,  a  law^yer  representing  one  of  the  dairy 
groups  addressing  a  letter  to  the  President  and  he  said  of  course,  he 
ncA-er  expected  the  President  would  see  it. 

Mr.  Waldie.  Yes,  I  saw  that.  That  is  Mr.  Hillings'  letter. 

Mr.  St.  Clair.  Hillings'  letter,  yes.  And  my  feeling  for  the  situation 
is  many  things  were  addressed  to  the  President  but  few  actually  got 
there. 

Mr.  Waldie.  Is  it  your  understanding  that  this  letter  never  got  to 
the  President  ? 

INIr.  St.  Clair.  That  would  be  my  understanding  of  it,  yes. 

ISIr.  Waldie.  Thank  you. 

INIr.  DoNOHUE.  You  may  proceed,  Mr.  St.  Clair. 

INIr.  St.  Clair.  Thank  you,  INIr.  Chairman. 

The  final  document  here  under  date  of  November  30,  1970,  is  a 
memorandum  to  Bryce  Harlow,  assistant  to  the  President.  And  I 
think  again  Secretary  Hardin  was  trying  to  persuade  the  ndministra- 
tion  to  be,  as  he  said  in  the  next  to  last  paragraph,  "I  believe  we 
should  be  very  tough  on  this  item  and  hold  to  a  zero  quota."  Tab  6. 

Mr.  MoCatttll.  On  December  16.  1970.  Patrick  J.  Hillings,  of  the 
Washington,  D.C.,  law  firm  of  Reeves  &  Harrison,  gave  Ro<rfr  John- 
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son  a  letter  addressed  to  the  President.  It  requested  on  behalf  of  AMPI 
that  the  Tariff  Commission's  recommendation  of  strict  import  restric- 
tions be  adopted.  The  letters  referred  to  the  contributions  to  Republi- 
can candidates  in  the  1970  congressional  election  and  to  plans  to  con- 
tribute $2  million  to  the  reelection  campaign. 

Attached  to  the  letter  was  an  extensive  economic  and  political 
analysis  of  the  dairy  import  quotas.  Roger  Johnson  referred  the  mat- 
ter to  H.  R.  Haldeman.  An  undated  memorandum  from  John  Brown 
referred  it  to  "J.  C."  who  was  to  check  with  Ehrlichman  and  Colson 
regarding  whether  the  letter  should  be  sent  to  the  President. 

The  letter  ended  up  in  Charles  Colson's  safe  and  Colson  criticized 
Hillings  for  sending  such  a  letter.  Hillings  had  not  intended  or  ex- 
pected that  the  President  see  it  in  the  first  place  and  does  not  believe 
that  the  President  did  see  it.  There  is  no  evidence  that  the  President 
ever  saw  it. 

Mr.  St.  Clair.  Now,  this  tab,  I  do  not  think  we  are  in  a  position 
to  identify  who  "J.  C."  is,  other  than  perhaps  the  obvious. 

Mr.  Sarbanes.  Who  is  John  Brown  ? 

Mr.  St.  Clair.  Well,  he  was  on  the  ^Vliite  House  staff  in  some  deputy- 
position.  I  am  not  sure  exactly  what  his  position  was. 

The  second  document  is  a  memorandum  from  Mr.  Johnson  to  Mr. 
Haldeman  reciting  that  Hillings  had  handed  to  him  the  attached  letter 
and  asked  that  it  be  directed  to  the  President  and  it  says  "It  concerns 
that  matter  which  both  Peter  Flanigan  and  Chuck  Colson  are  familiar 
and  on  which  they  are  working." 

Then  there  is  the  letter  itself,  and  the  letter  is  addressed  to  the 
President  and  it  is  dated  December  16.  And  in  the  letter  he  talks 
about  his  representation  of  AMPI.  He  makes  reference  to  the  meet- 
ing in  the  White  House  in  September  of  1970  when  the  President  met 
with  two  of  the  key  leaders,  Mr.  Nelson  and  Mr.  Parr  and  makes 
reference  to  the  telephone  call  relating  to  the  annual  convention  in 
Chicago  and  the  President  s  intent  to  address  the  next  annual  con- 
vention. 

Then  he  states 

Mr.  Waldie.  I  am  sorry  to  interrupt  you  but  I  am  trying  to  fol- 
low it  as  you  give  it  and  in  the  tab  that  memo  from  J.  C.  is  so  poorly 
reproduced  that  I  cannot  read  it. 

Mr.  St.  Clair.  Well,  sir,  I  have  no  difficulty  with  it.  But,  as  I  read 
it,  "Would  you  check  with"  and  that  would  be  Ehrlichman — "and  Col- 
son on  Avhether  this  should  go" — and  I  suppose  that  is  "in" — "and  if 
so  in  what  fashion" 

]Mr.  AValdie.  And  your  conclusion  on  the  tab  is  that  that  memoran- 
duin  states  in  substance  it  was  a  memorandum  from  John  Brown  re- 
ferring to  J.  C.  who  was  to  check  with  Ehrlichman  and  Colson  regard- 
ing whether  the  letter  should  be  sent  to  the  President?  Is  that  your 
conclusion  of  that  tab  ? 

Mr.  St.  Clair.  All  right. 

Mr.  Waldie.  All  right. 

Mr.  St.  Clair.  And  I  read  the  "go  in"  I  believe  that  to  mean  go 
into  the  President. 

IVfr.  Drinan.  Mr.  Chairman  ? 

^Ir.  St.  Clair.  I  agree  that  it  is  very  indistinct. 
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Mr.  Waldie.  Yes ;  it  is  a  difficult  one  to  follow. 

Mr.  Drinan.  Mr.  St.  Clair,  a  point  of  clarification.  On  the  left  hand 
bottom  of  that  statement  it  says  "Dean,  11/29/73."  Is  there  any  sig- 
nificance to  that  ?  Did  John  Dean  see  it  or  transmit  it  or  what  ? 

Mr.  St.  Clair.  Father  Drinan,  I  really  do  not  know. 

Mr.  Drinan.  Thank  you. 

Mt.  Dennis.  Mr.  Chairman  ? 

Mr.  DoNOHUE.  Mr.  Dennis. 

Mr.  Dennis.  There  is  a  statement  in  the  Hillings  letter,  6a,  and 
I  notice  at  the  bottom  of  the  first  page  of  the  letter  and  the  top  of  the 
second  page  he  says,  "The  problem  is  this.  The  dairy  industry  cannot 
understand  wliy  these  recommendations  were  not  implemented  very 
quickly.  The  longest  the  Democrats  ever  took  to  implement  a  Tariff 
Commission  recommendation  was  16  days.  On  one  occasion.  Presi- 
dent Johnson  even  imposed  quotas  before  he  received  the  Tariff  Com- 
mission's recommendations." 

I  can  see  why  the  administration  was  in  trouble. 

Mr.  Railsback.  Mr.  Chairman  ?  Mr.  Chairman  ? 

Mr.  DoNoiiuE.  Mr.  Railsback . 

Mr.  Railsback.  Just  a  point  of  information.  I  wonder  if  the  J.  C. 
in  the  memo  would  not  be  J.  Campbell,  who  is  apparently  the  top  man 
in  the  Domestic  Council  that  worked  under  Ehrlichman? 

Mr.  St.  Clair.  It  might  well  be,  sir.  I  am  just  not  able  to  positively 
identify. 

Continuing  with  tliis  letter 

Mr.  Waldie.  To  go  back  to  that  question  that  I  was  trying  to  find 
out  as  to  if  the  President  sees  material  addressed  to  him,  I  presume 
this  is  the  major  point  of  this  John  Brown  memo,  that  this  letter  of 
Hillings  never  got  to  the  President  and  I  guess  that  is  a  fairly  key 
item  of  evidence.  Do  I  understand  that  the  John  Brown  memo  to  J.  C. 
was  attached  to  the  Hillings'  letter?  I  see  the  memo  from  Johnson  to 
Haldeman  was  attached  to  the  Hillings'  letter  but  why  do  you  con- 
clude the  J.  C.  memo  even  dealt  with  the  Hillings  letter? 

Mr.  St.  Clair.  Because,  sir,  in  our  fi.les  they  were  all  together. 

Mr.  Waldie.  Well,  where  do  I  find  that  in  your  evidentiary  presen- 
tation ?  Is  that  your  conclusion  that  this  memo  deals  with  the  Hillings' 
letter? 

Mr.  St.  Clair.  Yes,  because  of  the  way  it  was  found  in  our  files. 

Mr.  Waldie.  How  was  it  found  in  your  files  ? 

Mr.  St.  Clair.  I  don't  now  remember  whether  they  were  clipped 
or  whether 

Mr.  Waldie.  Clipped  to  the  Hillings'  letter  ? 

Mr.  St.  Clair.  Or  stapled.  My  only  memory  is  that  these  were  in 
our  files  in  a  condition  that  led  us  to  a  conclusion  that  they  were  related. 

Mr.  Waldie.  Well,  now,  is  that  evidentiary  testimony  of  yours? 
Did  you  find  these  in  the  file  ? 

Mr.  St.  Clair.  T  don't  recall  whether  I  did,  sir,  or  not,  frankly.  I 
did  review  a  number  of  files  of  course  but  I  cannot  identify  this  as  to 
whether  I  did  or  not. 

Mr.  Waldie.  Well,  is  that  the  only  connection  of  the  J.  C. — John 
Brown  memo  to  tlie  Hillings'  letter,  that  it  was  found  in  a  file  by 
someone  and  you  are  not  sure  who  ? 
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Mr.  St.  Ci^ir.  I  think  that  is  an  accurate  statement  but  I  do  not 
know  that  the  inference  I  would  agree  with,  sir. 

Mr.  McClory.  Would  the  gentleman  yield  along  the  same  lines  ?  I 
am  wondering  if  the  mark  "Dean,  11/29/73"  which  is  a  relatively 
current  date  would  that  help  to  indicate  there  was  some  testimony 
someplace  else? 

Mr.  St.  Clair.  I  do  not  know  of  any  other  testimony,  Congressman 
ISIcClory.  Now  that  you  mention  that>- 

Mr.  McClory.  It  looks  as  though  it  might  have  been  used  in  con- 
nection with  some  Dean  testimony  someplace  else. 

Mr,  St.  Clair.  I  don't  know  of  any  such  testimony. 

Mr.  Waldie.  So,  as  far  as  we  know,  the  chain  as  to  whether  it  got  to 
the  President  ends  with  the  memo  from  Johnson  to^  Haldeman  saying 
Pat  Plillings  wanted  to  have  it  directed  to  the  President  and  Johnson 
gives  it  to  Haldeman  to  give  to  the  President.  Is  there  any  testimony 
from  Haldeman  that  he  did  not  give  it  to  the  President  ? 

Mr.  St.  Clair.  No,  I  think  not,  sir. 

Mr.  Waldie.  So,  as  far  as  we  know,  the  chain  as  to  whether  it  got  to 
the  President  ends  with  the  memo  from  Johnson  to  Haldeman  asking 
Haldeman  to  give  it  to  the  President  ? 

Mr.  St.  Clair.  No,  I  think  not,  sir. 

Mr.  Waldie.  Where  does  it  end  beyond  that? 

Mr.  St.  Clair.  There  is  testimony  in  depositions  in  further  tabs  in 
this  section. 

Mr.  Waldie.  By  Hillings  who  said  he  didn't  think  it  ever  got  there. 

Mr.  St.  Clair.  By  Hillings  in  his  discussions  with  Mr.  Colson. 

Mr.  Waldie.  Is  there  anything  from  Mr.  Haldeman  ? 

Mr.  St.  Clair.  Not  that  I  am  aware  of,  sir. 

Mr.  Waldie.  Mr.  Haldeman  was  the  last  one  that  you  knew  of  to 
have  that  Hillings'  letter  in  his  hand  ? 

Mr.  St.  Clair.  No,  sir.  I  think  Mr.  Colson  was.  I  think  it  was  actu- 
ally found  in  Mr.  Colson 's  safe. 

Mr.  Cohen.  Mr.  Chairman,  may  I  inquire  ? 

Mr.  DoNOHUE.  Mr.  Cohen. 

Mr.  CoHEisr.  Just  following  along  the  line  of  Mr.  Waldie,  I  think 
it  would  be  important  to  note  for  our  record  that  according  to  our 
committee  staff  of  this  committee's  investigation  on  a  tab  listed  as 
No.  13  it  indicates  that  by  memo  dated  December  18,  1970,  Mr. 
Colson  complained  to  Murray  Chotiner  regarding  the  behavior  of 
the  AMPI  lawyers,  Harrison  and  Hillings,  so  it  was  1  day  after  that 
memo  was  sent. 

Mr.  St.  Clair.  Thank  you. 

Mr.  DoxoiiUE.  Please  continue. 

Mr.  St.  Clair.  Later  in  this  tab  it  appears  Mr.  Colson  is  highly 
critical  of  Mr.  Hillings,  sending  this  letter  and  it  may  well  be  that  the 
other  tab  which  you  made  reference  to  is  a  part  of  why  Mr.  Colson 
was  disturbed  with  Mr.  Hillings. 

If  I  may  then  continue,  Mr.  Chairman  ? 

INIr.  DoxoHUE.  Please  continue. 

Mr.  St.  Clair.  The  letter,  as  pointed  out  in  the  third  paragraph,  Mr. 
Hillings  makes  reference  to  the  fact  that  his  client  follows  his  advice 
explicitly  and  will  continue  to  do  so,  that  they  have  contributed  about 
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$135,000  to  Republican  candidates  in  the  1970  election.  "We  are  now 
working  with  Tom  Evans  and  Herb  Kalmbach  in  setting  up  appropri- 
ate channels  for  AMPI  to  contribute  $2  million  for  your  reelection. 
AMPI  also  is  funding  a  special  project." 

Then  he  makes  reference  to  the  September  21  Tariff  Commission 
recommendation  and  he  complains  a  little  bit  about  the  slowness  with 
which  the  Republican  administration  acts  in  comparison  with  previous 
administration  actions  on  similar  matters,  and  so  forth  and  so  on. 

And  he  attaches,  in  substance,  a  brief  with  an  economic  study  in 
support  of  the  dairy  industry  views  regarding  the  tariff  quotas. 

The  next  tab  then  is  6b,  Mr.  Hillings'  deposition. 

Ms.  HoLTZMAN.  Mr.  St.  Clair,  just  a  clarification  of  the  last  sentence 
of  tab  6. 

When  you  say  there  is  no  evidence  that  the  President  ever  saw  it, 
the  word  "evidence"  there,  does  that  refer  to  evidence  adduced  in  any 
deposition  or  before  any  congressional  committee  or  is  it  a  statement 
based  on  either  your  conversations  with  the  President  and  the  search  of 
the  files  of  the  White  House? 

Mr.  St.  Clair.  Well,  we  have  examined  all  of  the  files — let  me  say 
this,  the  Department  of  Agriculture  sent  over  several  boxes  of  files  to 
us  at  the  request  of  your  special  staff.  We  made  copies  of  those  and  re- 
tained them  for  our  records  and  sent  the  boxes  over  to  the  special  staff. 
Our  file  search  in  the  White  House  turns  up  nothing  that  would  con- 
tradict this.  I  think  the  word  "evidence"  should  be  used  in  the  context  of 
this  inquiry  as  information.  I  think  that  is  just  lawyers'  talk. 

Ms.  HoLTZMAN-.  Thank  you. 

Mr.  Daniei^on.  Mr.  Chairman  ? 

Mr.  DoNOTiuE.  Mr.  Danielson. 

Mr.  Danielson.  May  I  inquire  of  President's  counsel  whether  the 
President  has  ever  indicated  whether  he  saw  Mr.  Hillings'  letter? 

Mr.  St.  Clair.  I  could  answer  that  but  I  think  it  would  be  inappro- 
priate. 

Mr.  Dennis.  Mr.  Chairman,  I  thinlc  that  is  a  most  inappropriate 
question  to  start  asking  counsel. 

Mr.  Danielson.  I  think  it  is  most  appropriate  and  I  have  not  yielded 
to  Mr.  Dennis  or  anyone  else. 

Mr.  Dennis.  I  object. 

Mr.  Danielson.  I  do  not  choose  to  until  I  have  completed  my  state- 
ment, and  I  feel  it  is  most  appropriate,  most  relevant,  and  most  mate- 
rail.  Now,  counsel  need  not  answer  it  if  he  chooses  not  to,  but  the  ques- 
tion is  very  pertinent  whether  the  President's  counsel  knows  if  the 
President  has  acknowledged  receiving  Mr.  Hillings'  letter. 

Mr.  Dennis.  Mr.  Chairman,  may  I  be  recognized  for  a  moment? 

]\Ir.  Danielson.  I  yield  back  the  balance  of  my  time. 

Mr.  DoNoiiuE.  You  may  continue,  Mr.  St.  Clair. 

Mr.  Mezvinsky.  Is  he  going  to  answer  that  ? 

Mr.  St.  Ct.air.  Continuing  with  the  deposiiton  of  Mr.  Hillings,  par- 
ticularly on  page  88  tliereof,  he  testifies: 

The  letter  was  prepared  by  Mr.  Martin  Harrison  and  me  and  was  based  on 
the  fact  that  the  Tariff  Commission  had  unanimously  recommended  favorable 
action  for  milk  farmers  on  restriction  of  imports,  but  we  had  to  have  approval  in 
the  White  House,  and  for  some  reason  we  couldn't  figure  out,  the  approval  had 
been  unnecessarily  delayed. 
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Then  lie  states : 

In  previous  administrations,  it  was  often  approved  right  away.  The  bureauc- 
racy of  the  White  House  at  this  time  was  such  that  it  was  very  difficult  to  get 
them  to  act. 

Then  on  page  40,  I  would  call  your  attention  to  the  first  answer  on 
that  page  which  states : 

Well,  that  was  our  strategy  at  that  time,  was  the  only  way  we  could  get  them 
interested,  was  to  talk  about  the  political  significance  and  the  fact  that  these 
people,  the  milk  farmers  of  America,  were  vital  to  them  and  that  we  needed 
their  help  and  support,  and  we  wanted  to  let  them  know  that  these  were  friendly 
people. 

Still,  as  far  as  the  money  involved,  we  didn't  consider  that  a  signfiicant  thing. 
We  never  said  they  would  contribute  money  if  they  got  the  support  or  anything 
like  that.  What  we  wanted  to  do  was  get  their  attention. 

Then  at  the  bottom,  he  says : 

We  didn't  say  we  were  going  to  contribute  political — we  said  the  milk  farmers 
were  out  working  to  raise  money  to  help  in  the  campaign.  We  didn't  say  that  was 
the  only  reason  we  wanted  the  favorable  action,  but  we  figured  that  would  at 
least  trigger  their  interest,  and  it  did.  But,  it  didn't  mean  there  was  any  offer 
to  contribute  the  money.  The  $2  million  figure  was  just  pulled  out  of  the  air. 

Q.  You  said  it  did  trigger  their  interest?  How  do  you  know  that? 

A.  Because  I  got  called  in  by  Colson  amd  chewed  out. 

Q.  I  see. 

A.  Finally  got  Colson.  We  never  intended  it  to  reach  the  President. 

Q.  You  didn't  intend  it  to  reach  the  President  ? 

A.  No. 

Q.  Why  did  you  address  it  to  him? 

A.  Because  everything  you  send,  you  address  to  the  President. 

Q.  Who  did  you  expect  this  to  get  to  ? 

A.  Colson. 

Q.  Did  you  send  a  copy  to  Colson? 

A.  No. 

Q.  How  were  you  sure  it  would  get  to  him? 

A.  We  weren't  sure.  We  figured  if  we  routed  it  around  him,  it  might  work, 
and  it  did. 

Q.  Was  the  problem  that  Colson  wasn't  being  particularly  receptive  to  your 
requests  for  help  on  this  tariff  matter? 

A.  It  wasn't  just  us.  The  whole  bureaucracy  over  there  was  way  behind.  The 
Congi-essmen  were  complaining,  everybody  was  complaining.  You  couldn't  get  amy 
action  there  either  because  they  were  piled  up  with  too  much  work,  or  whatever 
the  reason  we  couldn't  get  through. 

Then  on  page  45,  a  question  by  Mr.  Dobrovir : 

Q.  Getting  back  to  the  December  1  letter,  did  you  clear  that  with  anybody, 
for  example  with  Mr.  Parr  and  Nelson  before  you  sent  it? 

A.  No. 

Q.  They  didn't  know  that  you  were  sending  that  letter? 

A.  They  didn't  know  at  the  time,  I  don't  believe,  unless  Mr.  Harrison  talked 
to  them  about  it.  We  were  their  counsel,  and  I  don't  think  lawyers  ever  have 
to  consult  with  their  clients  on  every  move  they  make. 

Since,  incidentally,  I  pointed  out,  you  know,  that  I  didn't  intend  the  Presi- 
dent to  see  it,  and  I  think  that  is  borne  out  by  the  memo  that  you  have  there 
which  shows  that  the  letter  was  delivered  to  Roger  Johnson  and  not  to  the 
President,  and  never  went  to  the  President.  It  went  from  Johnson  to  Haldeman, 
to  Colson,  according  to  the  White  House  memo  you  showed  me. 

Mr.  Waldie.  Where  is  the  memo  that  it  went  from  Haldeman  to 
Colson? 

Mr.  St.  Clair.  We  have  not  been  able  to  locate  that,  sir. 

Mr.  Waldie.  So  as  far  as  our  record  shows,  it  stopped  at  Haldeman, 
and  it  ended  up  in  the  safe  of  Colson  ? 
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Mr.  St,  Clair.  That's  where  it  stopped. 

Mr.  Waldie.  We  don't  know  how  or  when  it  got  from  Haldeman  to 
Colson's  safe,  do  we  ? 

Mr.  St.  Clair.  Only  except  as  this  testimony  would  reflect  a  memo- 
randum apparently  in  existence  at  that  time,  which  we  have  not  been 
able  to  locate. 

Mr.  Waldie.  All  right,  thank  you. 

Mr.  St.  Clair.  Then  on  page  46  he  testified  about  the  middle  of  the 
page: 

Did  you  have  the  letter  delivered  to  Roger  Johnson? 
A.  I  took  it  over  there  and  left  it  with  the  secretary. 
Q.  Specifically? 
A.  Yes. 

Q.  Did  you  say  to  the  secretary  what  she  should  do  with  the  letter? 
A.  I  said  I  would  like  Mr.  Johnson  to  see  it  and  route  it  to  the  appropriate 
people.  We  never  intended  the  President  to  see  it. 

Then  on  the  next  page  the  witness  states  about  halfway  down : 

All  I  know  is  the  next  time  I  heard  about  it  is  when  Colson  called  me  in. 

Mr.  Dobrovir  then  asked : 

Q.  Did  you  hear  from  anyone  at  any  time  it  had  gone  to  Haldeman  or  anything 
like  that  had  happened  to  it? 

A.  No,  not  until  he  showed  me  this. 

Q.  Did  Colson  tell  you  where  he  got  the  letter? 

A.  No,  he  was  just  very  upset. 

Q.  Did  he  indicate  one  way  or  the  other  about  whether  the  President  had  seen  it? 

A.  He  didn't,  but  I  gathered  he  hadn't. 

Q.  How  do  you  gather  that? 

A.  Had  he  seen  it,  I  think  there  would  have  been  some  comment  to  that  effect. 

Then  on  the  following  page,  52,  about  two  thirds  of  the  way  down 
Mr.  Dobrovir  asked : 

Did  he  say  why  the  heck  did  you  put  a  mention  of  money  in  a  letter  to  the 
President  ? 

A.  He  was  critical  of  that,  he  was  very  critical  of  that. 

Q.  Can  yon  recall  more  precisely  what  he  said? 

A.  He  used  some  pretty  strong  language  and  said  you  shouldn't  have  written 
a  letter  like  that.  I  said  all  right,  I  agree,  but  we  just  couldn't  seem  to  get  anybody 
to  listen  to  us. 

And  that's  the  end  of  that. 

Mr.  Mann.  Mr.  Chairman,  before  leaving  that  and  before  leaving 
Hillhigs,  Mr.  St.  Clair,  since  this  deposition  is  apparently  available, 
I  wonder  if  there  is  any  explanation  in  the  deposition  for  the  statement 
at  the  end  of  paragraph  3  of  his  letter :  "AMPI  also  is  funding  a  special 
project"? 

Mr.  St.  Clair.  lam  not  aware  of  any  reference  to  that  in  this  deposi- 
tion, but  I  can  have  it  checked,  thank  you. 

jVfr.  Setberling.  Mr.  Chairman  ? 

The  Cttairjnian.  Mr.  Seiberling. 

Mr.  Setberling.  Mr.  Chairman,  I  wonder  if  Mr.  St.  Clair  can  tell 
us  whether  it  is  correct  that  Mr.  Hillings  is  a  long-time  personal  friend 
of  Mr.  Nixon? 

Mr,  St.  Clair.  I  do  not  know  that  of  my  own  knowledge,  sir.  I  never 
met  ]\rr.  Hillings,  so  I  do  not  know. 

INIr.  DniNAN.  Mr.  Chairman  ? 

The  Chairman.  Father  Drinan. 
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Mr.  Drinan.  Mr.  St.  Clair,  is  tlicre  anytliinfj  else  in  the  whole  file 
about  this  sentence  here  in  the  letter,  "The  AMPI  is  also  funding  a 
special  project,"  that  this  lawyer  writes  that  to  the  President  himself 
and  simply  assumes  that  this  is  known.  I  wonder  if  Mr.  Colson  was 
angry  over  that,  among  other  things?  Is  there  any  reference,  in  other 
words,  to  this  special  project  in  the  funding  by  the  milk  people  in  the 
rest  of  the  document  ? 

Mr.  St.  Clair.  Yes,  I  believe  there  is.  In  the  special  staff  presentation, 
I  believe  there  was  mention  made  of  the  employment  of  an  agency 
under  the  name  of  Baroody,  I  believe,  for  public  relations  services.  It 
may  well  be  that  that  was  the  special  fund. 

Mr.  Colson,  I  think  it  is  the  fair  intendment  of  his  testimony,  was 
mad  at  the  reference  to  any  money,  be  it  a  special  fund  or  $2  million 
or  whatever.  He  thought  it  was  inappropriate  to  mention  any  money 
in  the  letter. 

Mr.  Drinax.  Thank  you. 

Mr.  Railsback.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  If  I  can  be  helpful  to  Mr.  Seiberling,  Pat  Hillings 
is  a  long-time  friend  of  the  President.  He  was  a  former  Member  of 
Congress,  I  think  for  perhaps  as  many  as  20  years,  from  California. 

Mr.  St.  Clair.  Mr.  Chairman,  the  final  item  is  a  memorandum 
to  the  file  from  one  Donald  G.  Sanders,  dated  December  7,  1973.  Mr. 
Sanders  apparently  is  on  the  staff  of  the  Senate  select  committee 
and  this  relates  to  an  interview  with  Mr.  Murray  Chotiner  who,  as  we 
know,  is  now  deceased.  In  the  last  paragraph  of  this  memorandum, 
Mr.  Sanders  recites  "In  1971-72  Colson  showed  Chotiner  the  Hillings 
letter  which  he  had  in  his  safe." 

The  final  item  is  an  affidavit  relating  to  the  Senate  select  committee 
interview  which  simply  authenticates  the  memorandum.  Tab  7. 

Mr.  McCahill.  The  President,  on  December  81,  1970,  bv  Proclama- 
tion 4026,  established  quotas  totaling  in  excess  of  25  million  pounds 
for  three  of  tlie  products  and  in  excess  of  400,000  gallons  for  the  fourth. 
It  had  been  previously  reported  to  the  White  House  that  any  modifi- 
cation from  the  Tariff  Commission's  recommendation  of  zero  quotas 
on  three  items  and  100,000  pounds  on  another  would  be  viewed  on  the 
Plill  as  a  "slap  in  the  face"  by  the  dairy  people. 

Mr.  St.  Ci^mr.  The  President's  proclamation  is  set  forth  in  tab  7a. 
I  believe  the  description  is  substantially  accurate.  Tab  7b  is  a  memo- 
randum from  one  Dick  Burreps  to  Mr.  "Whi taker  with  respect  to  the 
subject  matter  of  Tariff  Commission  recommendation  on  quotas  and 
the  reference  to  the  slap  in  the  face  is  included  in  the  last  sentence  of 
the  second  paragraph,  which  reads  "Any  modification  would  be  viewed 
as  a  slap  in  the  face  by  the  dairy  people." 

Quite  clearly,  the  President's  proclamation  did  not  follow  the 
Tariff  Commission  recommendation  by  the  amounts  established  as 
shown  in  this  tab.  Tab  8. 

Mr.  McCahill.  During  late  1970  and  early  1971,  the  dairy  industry 
actively  sought  congressional  support  and  action  in  its  effort  to  obtain 
an  increase  in  the  milk  price  support  level. 

In  February  and  March  of  1971,  approximately  100  Senators  and 
Congressmen  wrote  the  Secretary  of  Agriculture  to  urge  that  the  sup- 
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port  price  be  increased.  Most  wanted  the  price  raised  to  90  percent  of 
parity.  Some  asked  that  the  price  be  raised  to  at  least  85  percent  of 
parity. 

Mr.  St.  Clair.  The  first  item  is  testimony  in  executive  session  by  Mr. 
Harold  Nelson.  Commencing  on  page  118.  the  retyped  version,  the 
paragraph  beginning  just  above  the  middle  of  the  page,  he  states: 
"The  prime  movers  in  this  -svcre  AMPI,  ]Mid-Anierica,  and  Dairymen, 
Inc.''  lie  says  those  were  the  prime  movers. 

He  then  states  there  was  a  prime  opponent  to  it  initially,  and  that 
was  another  coojierative,  Land-0-Lakes.  which  is  legally  a  cooperative 
but  has  a  different  philosophical  approach. 

Then  he  says,  and  so  this  support  was  pretty  widesrpead  throughout 
the  United  States,  as  far  as  dairy  cooperatives  were  concerned. 

Then  Mr.  Weitz  asks,  near  the  bottom  of  the  page :  "Now  what  time 
period  are  we  talking  about?  The  first  decision  by  the  Secretary  of 
Agriculture,  not  raising  price  supports,  was  March  12.  Would  you 
have  begun  this  effort  let's  say  1  month  or  2  months  before  that  time  ?" 

Mr.  Nelson  says,  "I  would  say  at  least  that. 

"Mr.  Weitz.  At  least  1  month  or  2  months. 

"Mr.  Nelson.  At  least  that." 

On  the  next  page,  he  says,  "So  it  would  be  fair  to  say  that  through- 
out the  early  part  of  1971,  the  first  21/^,  3  months  of  1971.  you  were 
meeting  with  both  representatives  of  the  administration  and  also  with 
the  various  Congressmen  and  so  forth  to  obtain  their  support." 

Mr.  Nelson  says,  "You  are  talking  about  'you',  you  are  not  using  the 
personal  pronoun,  you  are  using  the  whole  collective  effort." 

And  Mr.  Weitz,  I  guess  it  is  says,  that  is  right.  That  is  the  way  it 
should  read,  anyway. 

Near  the  bottom  of  the  page,  Mr.  Nelson  says :  "I  don't  recall  any 
specific  communication,  but  it  Avas  no  secret.  There  was  not  anything 
furtive  about  the  effort  with  Congress.  It  w^as  a  well-known,  well- 
publicized  fact." 

Now,  I  observe  that  the  support  for  the  second  portion  is  not  included 
in  this  and  I  am  not  clear  why  it  is  not. 

It  has  been  pointed  out  to  me  that  the  letters  and  telegrams  to  the 
Secretary  of  Agriculture  have  been  transmitted  by  the  White  House  to 
the  Judiciary  Committee  and  noted  at  book  6,  volume  2,  section  19. 
This  is  a  rather  large  volume  of  materials  and  obviously,  it  would  not 
be  appropriate  to  include  it  here.  But  that  cross-reference  should  be  of 
assistance  to  you. 

That  book  6  is  book  6  of  the  special  staff  presentation. 

Mr.  Latta.  Mr.  Chairman? 

Mr.  DoNOHUE  [presiding].  Mr.  Latta. 

Mr.  Latta.  Do  we  have  that  information  available  to  us  ?  I  have  not 
seen  it. 

Mr.  Seiberling.  It  is  in  book  6,  volume  2. 

Mr.  DoNOHUE.  Counsel  can  probably  answer  that. 

Mr.  Jenner.  The  letters  themselves  are  available  for  inspection  in 
the  file. 

Mr.  Latta.  They  have  not  been  included  in  our  tabs  presented  to  us. 

Mr.  Jenner.  No. 
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JNIr.  St.  Clair.  May  I,  by  way  of  explanation,  I  have  seen  these 
and  I  think  I  am  describing  maybe  a  pile  that  high,  something  like 
that  [indicating].  And  they  are,  as  you  would  expect,  letters,  some- 
times forwarding  constituents'  letters  and  the  like.  They  are  all  avail- 
able in  the  staff  if  anyone  cares  to  look  at  them. 

Mr.  Sarbanes.  They  were  summarized. 

Mr.  HoGAN.  Mr.  St.  Clair,  on  tab  9,  do  I  recall  accurately  that 
Speaker  Albert  also  either  called  the  Secretary  of  Agriculture  or  the 
White  House  in  this  regard? 

]Mr.  St.  Clair.  I  do  not  seem  to  have  a  memory  of  that,  Mr.  Hogan. 
I  would  not  say  it  is  not  so. 

]Mr.  HoGAN.  I  wonder  if  our  counsel  could  refresh  my  recollection. 

Do  I  recall  that  Speaker  Albert  was  among  those  who  either  called 
the  White  House  or  the  Secretary  of  Agriculture  urging  this  action  ? 

Mr.  Jenner.  That  is  right.  He  called  Secretary  Sliultz.  _ 

Mr.  HoGAisr.  He  called  Secretary  Shultz  urging  this  action? 

Mr.  Jenner.  Yes,  sir.  I  think  he  also  had  his  own  bill  pending,  which 
we  will  show  later.  Mr.  Chairman  ? 

Mr.  DoNOHUE.  Mr.  Jenner. 

Mr.  Jenner.  Mr.  Chairman,  we  summarized,  made  reference  to 
the  letters  in  our  statement  of  information  and  in  our  presentation 
called  attention  to  the  fact  of  the  letters. 

Mr.  St.  Clair.  Tab  0. 

Mr.  McCahill.  Congressional  leaders  made  their  views  known  to 
administration  officials  in  several  private  conversations.  Congressman 
Mills  urged  Clark  MacGregor  on  at  least  six  occasions  in  late  February 
and  early  March  to  urge  the  President  to  raise  the  support  price.  Con- 
gressman Mills  telephoned  the  Director  of  the  Office  of  IVIanagement 
and  Budget,  George  Shultz.  with  the  same  request.  Mr.  Shultz  sent  a 
memorandum  to  John  Ehrlichman  indicating  the  substance  of  Con- 
gressman Mills  request  for  a  rise  in  the  support  level. 

Mr.  St.  Clair.  Tab  Oa  is  a  memorandum  from  Clark  MacGregor  to 
Mr.  Ehrlicliman  and  ^Nlr.  Shultz.  The  last  four  lines  indicate : 

Wilbur  Mills  has  urged  me  more  than  a  half  dozen  times  in  the  last  3  weeks 
to  urge  the  President  to  announce  the  85  percent  of  parity  price  support  level ; 
the  latest  Mills  appeal  to  me  was  by  phone  late  in  the  afternoon  of  INIarch  4th. 

Tab  9b  is  a  memorandum  from  Mr.  Shultz  to  Mr.  Ehrlichman,  re- 
lating a  telephone  call  from  Wilbur  Mills  this  afternoon  re  price  sup- 
ports on  milk,  which  I  take  it  is  the  same  conversation  to  which  he 
made  reference  in  the  previous  memorandum.  Tab  10. 

Mr.  INIcCahill.  Following  Secretary  Hardin's  announcement, 
March  12,  1971,  that  the  support  level  would  not  be  raised  for  the 
1971-72  marketing  year,  intense  lobbying  began.  On  March  16,  1971, 
Richard  T.  Burress  reported  to  John  Ehrlichman  that  the  decision 
had  been  hit  by  partisan  attacks  and  that  legislation  would  be  in- 
troduced which  would  require  that  the  price  support  level  for  milk 
be  raised  to  85  percent  of  parity;  that  it  would  have  the  support 
of  Speaker  Carl  Albert  and  Wilbur  IMills  and  that  it  would  likely 
pass. 

Mr.  St.  Clair.  Tab  10a  is  the  memorandum  for  John  Whitaker  from 
John  Ehrlichman.  The  memorandum  is  dated,  apparently.  March  16 
and  the  transmittal  sheet  is  dated  INIarch  18. 
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The  3d  paragrapli  is  called  to  3'oiii-  specific  attention,  reading  as  fol- 
lows :  "As  expected,  tliis  decision  has  been  hit  by  partisan  attacks  and 
an  effort  has  been  made  to  require,  through  legislation,  an  increase  in 
the  price  support."  Reference  is  made  to  Senator  Humphrey's  call  for 
an  increase,  Congressman  Obey  included  the  refusal  to  raise  the  milk 
])rice-support  level  in  his  list  of  antifarmers  actions  by  the  administra- 
tion, and  so  forth. 

I  do  not  think  much  would  be  added  by  reading  any  further.  It  is 
clear  that  this  announcement  had  adverse  political  reaction.  Tab  11. 

Mr.  McCahill.  In  the  House,  28  separate  bills  were  introduced  be- 
tween March  16  and  March  25  to  set  the  support  price  at  a  minimum 
of  85  percent  and  a  maximum  of  90  percent  of  parity ;  29  Republican 
and  96  Democratic  Members  introduced  or  cosponsored  this  legisla- 
tion. 

In  the  Senate,  28  Senators  introduced  legislation  on  March  6,  1971, 
that  would  have  required  support  levels  at  a  minimum  of  85  percent  of 
parity.  Of  the  bill's  sponsors.  1  was  a  Republican  and  27  were  Demo- 
crats ;  3  days  later.  Senator  Hubert  Humphrey  sponsored  his  own  bill 
seeking  higher  parity. 

Mr.  St.  Clair.  We  included  in  this  tab  a  listing  of  the  bills  and  the 
sponsors,  with  the  legislative  purpose,  simply  to  show  the  wide 
f  upport  for  such  legislation  and  identifying  the  individuals  who  were 
in  support  of  such  legislation.  Tab  12. 

Mr.  McCahill.  On  March  19,  1971,  John  T^niitaker  reported  to 
John  Ehrlichman  that  contrary  to  a  vote  count  of  the  previous  night. 
Secretary  Hardin  is  convinced  there  is  a  90  percent  chance  that  an  85 
percent  of  parity  support  bill  will  pass  Congress  and  that  the  Presi- 
dent should  allow  himself  to  be  won  over  to  an  increase  to  85  percent 
of  parity. 

Mr.  St.  Clair.  Tab  12a  is  the  memorandum  of  March  19  from  Mr. 
Whitaker  to  Mr.  Ehrlicliman,  stating  in  substance  as  the  paragraph 
indicates.  Tab  13. 

Mr.  McCahill.  On  the  morning  of  March  23,  1971,  the  President 
called  Secretaiy  of  the  Treasury  Connally.  The  primary  subject  of  the 
conversation  was  an  unrelated  matter.  The  latter  part  of  their  con- 
versation touched  on  the  fact  that  the  President  would  be  meeting 
later  that  morning  with  the  dairymen,  the  potential  effect  of  a  support 
level  increase  on  consumer  prices  and  that  the  President  wanted  a 
decision  that  day. 

Mr.  St.  Ci^tr.  In  support  of  this,  we  have  the  President's  log  of 
contacts  with  Mr.  Connally  and  Secretary  Connally's  log.  The  sub- 
stantive report,  is  the  tape  recording  of  a  telephone  conversation  which, 
you  may  recall,  was  one-half  of  a  conversation.  It  was  only,  I  believe, 
the  President  talking,  which  has  been  played  and  the  transcript  of 
which,  of  course,  is  available  to  the  committee.  We  did  not  repeat  it 
here. 

Mr.  Cohen.  Mr.  Chairman  ? 

Mr.  DoNOHUE.  Mr.  Cohen. 

Mr.  Cohen.  Mr.  Chairman,  could  I  address  this  question  to  counsel  ? 

Could  you  tell  me  what  time  the  actual  call  was  to  Mr.  Coimally,  the 
time  of  the  conversation?  You  indicate  that  the  latter  part  of  the 
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conversation  touched  on  the  fact  that  the  President  would  be  meeting 
later  that  morning  with  the  dairymen.  As  I  recall  the  evidence,  the 
telephone  conversation  took  place  around  10 :25,  about  5  or  10  minutes 
prior  to  the  meeting  with  the  dairymen  which  occurred  at  10 :35.  Is 
that  correct? 

Mr.  St.  Clair.  Well,  it  is  fairly  indistinct,  but  tab  13a,  under  the 
heading  "Phone  Calls"  on  the  right,  says,  I  think  it  is  from  "The 
President."  Then  in  parentheses,  it  says  10 :15,  maybe.  I  cannot  really 
read  it. 

Mr.  Cohen.  But  it  would  be  within  a  matter  of  minutes. 

Mr.  St.  Clair.  It  would  be  shortly  before  if  these  logs  are  correct. 

Mr.  Cohen.  So  the  Connally  conversation  took  place  just  a  brief 
time  before  he  actually  joined  the  President  with  these  gentlemen 
around  10:35? 

Mr.  St.  Clair.  It  would  appear  so,  yes. 

Mr.  Mezvinsky.  Mr.  Chairman? 

Mr.  DoNOHUE.  Mr.  Mezvinsky. 

INIr.  Mez\^nsky.  With  regard  to  the  tab,  the  subject  of  the  conver- 
sation earlier  was  an  unrelated  matter  and  we  only  have  part  of  that 
tape.  Have  you  listened  to  this  conversation  ? 

Mr.  St.  Clair.  I  think  I  heard  it  here. 

Mr.  Mezvinsky.  Have  you  heard  anything  beyond  what  you  heard 
here  ? 

Mr.  St.  Clair.  I  do  not  recall  whether  I  have  or  not,  sir, 

Mr.  Rangel.  Mr.  Chairman,  may  I  ask  perhaps  Mr.  St.  Clair  or 
our  counsel,  is  this  the  tape  we  heard  where  the  conversation  continued, 
but  the  transcript  stopped,  where  Mr.  Connally  and  the  President  said 
that  they  were  going  to  talk  further  about  something  else? 

Mr.  St.  Clair.  Are  you  asking  me,  sir  ? 

ISIr.  Rangel.  Yes. 

Mr.  St.  Clair.  I  do  not  think  so.  I  think  the  one  you  make  reference 
to  is  the  ending  of  the  meeting  of  administration  officials  in  the  after- 
noon. As  they  were  all  getting  up  and  leaving — rather  indistinctly, 
but  I  think  rather  clearly,  Secretary  Connally  says,  may  I  speak  to 
you  about  another  matter.  Or  words  to  that  effect. 

INIr.  Rangel.  Thank  you. 

Mv.  St.  Clair.  I  think  that  is  right. 

Mr.  Thornton.  Mr.  Chairman  ? 

Mr.  DoNOHUE.  Mr.  Thornton. 

Mr.  Thornton.  One  question  of  clarification,  please.  Is  Mr.  John 
C.  Wliitaker  still  around  the  IVliite  House  or  available  to  inquire 
whether  he  might  be  the  JC  who  is  referred  to  in  the  memorandum  to 
John  Brown  ? 

Mr.  St.  Clair.  Sir,  I  am  embarrassed  to  say  I  do  not  know  whether 
Mr.  Wliitaker  is  still  here  or  not,  but  I  could  find  out. 

Mr.  Setberling.  Mr.  Whitaker  is  Under  Secretary  of  the  Interior, 
I  believe. 

Mr.  St.  Clair.  I  had  a  feeling  he  had  some  position  of  importance 
and  I  was  embarrassed  not  to  know  it. 

Mr.  Thornton.  Would  it  be  possible  to  inquire  of  him  whether  he 
isthe«JC"« 

Mr.  St.  Clair.  We  could  certainly  make  an  effort  to  see  if  he  is 
aAmilable,  I  am  sure. 
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Mr.  Jenner.  Mr.  Altshuler  has  some  precise  data  responsive  to  Mr. 
Cohen's  inquiry  as  to  when  the  call  was  made.  May  he  state  it  ? 

Mr.  Altshuler.  According  to  the  White  House  logs,  the  time  of 
the  call  between  Secretary  Connally  and  the  President,  the  call  was 
placed  at  10 :18  a.m.  and  I  think  our  transcript  shows  it  was  a  call  of 
just  2  or  3  minutes. 

As  to  the  substance  of  the  call,  I  think  the  transcript  will  bear  out 
that  the  President  said  he  did  not  want  to  cross  the  bridge  that  day ; 
rather  that  he  wanted  the  decision  that  day.  But  I  think  the  committee 
will  have  the  transcript  and  the  tape  available  to  refer  to  on  that 
subject. 

Mr.  St.  Clair.  Tab  14. 

iNIr.  McCahill.  The  meeting  had  been  planned  and  scheduled  some 
months  in  advance.  The  President  originally  invited  the  dairy  leaders 
during  a  courtesy  telephone  call  on  Septemoer  4,  1970,  and  a  courtesy 
meeting  on  September  9,  1970.  Specific  arrangements  were  begun  in 
January  1971.  The  Department  of  Agriculture  obtained  a  list  of  the 
officers  and  representatives  of  the  major  dairy  industry  groups.  A 
list  of  potential  invitees  was  forwarded  to  the  Wliite  House  by  Secre- 
tary Hardin  on  January  26,  1971,  with  his  recommendation  that  a 
meeting  be  scheduled. 

On  February  25,  1971,  Secretary  Hardin  was  informed  that  the 
President  had  approved  the  meeting  for  10:30  a.m.,  March  23,  1970. 

Mr.  St.  Clair.  Again  we  describe  these  earlier  visits  as  courtesy 
visits,  and  of  course,  that  is  our  view  of  them.  It  is  not  binding  on  the 
committee  if  they  feel  otherwise. 

The  tabs  in  support  of  this  are,  first  a  memorandum  to  Mr.  Halde- 
man  from  Secretary  Hardin  which  is  repetitive  of  a  previous  copy  of 
that  same  memorandum,  relating  to  the  telephone  call  from  the  Presi- 
dent and  an  invitation  extended  to  Mr.  Nelson  and  key  leaders  to  meet 
with  the  President  in  the  White  House  and  the  like,  this  being  dated 
January  25, 1971. 

Tab  i4b  is  portions  of  the  testimony  of  Mr.  Parr  on  deposition,  being 
interrogated  by  Mr.  Dobrovir. 

On  page  51,  Mr.  Parr  is  asked : 

When  we  recessed.  I  had  jnst  asked  you  about  a  meeting  at  the  White  House 
with  the  President  on  March  23, 1971. 
Q.  How  was  that  meeting  arranged? 

The  answer  by  Mr.  Parr  was : 

In  1970,  AMPI  was  having  an  annual  meeting  in  Chicago. 

Tliere  were  efforts  to  try  to  persuade  the  President  to  come  to  that  meeting. 
He  didn't  come. 

He  did  tallc,  as  I  understand  it — I  was  not  at  the  meeting  in  Chicago — lie  did 
talk,  as  I  understand  it.  with  Mr.  Nelson  in  Chicago,  and  said  the  kind  of  thing 
that  he  was  sorry  he  could  not  come. 

Then  he  discusses  things  like  coming  to  the  next  meeting  and  so  on, 
which  we  have  already  covered. 

Then  at  the  Ijottom  of  page  52,  in  the  brackets,  there  is  this  follow- 
ing testimony.  "When  was  it?  And  he  Avould  like  to  meet  with  other 
people  in  the  dairy  industry  and  to  remind  Secretary  Hardin,  just  to 
keep  in  mind,  that  ho  wanted  to  meet  in  early  1971  with  other  peo- 
ple;" the  ")iOj"  being  the  President.  • 
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I  do  not  think  any  useful  purpose  would  be  served  by  reading  over 
the  balance  of  the  material,  since  it  is  generally  repetitive  of  the 
earlier  meetings  and  the  expression  of  the  President  that  he  would 
like  to  meet  with  other  members  of  the  industry. 

The  next  tab  is  14c.  That  is  a  letter  to  Secretary  Hardin  from  Mr. 
Chapin  of  the  White  House  staff  notifying  the  Secretai'y  that  the 
President  has  approved  a  meeting  with  the  leaders  of  the  dairy  indus- 
ti-y  and  that  30  minutes  at  10 :30  a.m.  on  Tuesday,  March  23,  had  been 
set  aside  in  the  Cabinet  room.  Apparently,  Mr.  Whitaker  was  to  be 
notified  by  a  copy  of  this  letter.  Apparently,  somebody  has  written 
that  it  was  "confirmed  with  Marion  Harrison,  3/2/71."  I  do  not  know, 
I  am  sorry,  who  Marion  Harrison  is. 

But  in  any  event,  the  meeting  was  set  up,  obviously,  specifically 
nearly  1  month  in  advance,  as  indicated  in  this  memorandum.  Tab  15. 

Mr.  Sarbanes.  Mr.  Chairman  ? 

Mr.  DoNOHUE.  Mr.  Sarbanes. 

Mr.  St.  Clair.  Marion  Harrison,  I  am  informed,  is  one  of  the  attor- 
neys for  AMPT. 

Mr.  Sarbanes.  I>o  we  know  who  confiiTiied  that  or  could  we  find  out  ? 

JVIr.  St.  Clair.  Marion  Harrison  is  an  attorney 

Mr.  Sarbanes.  No,  no,  no;  who  initialed  that  and  said  it  had  been 
confirmed  with  Harrison  ?  In  other  words,  someone  apparently  within 
the  staff  confirmed  this  with  Harrison  and  initialed  it.  Do  we  know 
who  that  is  or  can  we  find  that  out  ? 

Mr.  St.  Clair.  I  can  make  an  effort  to  do  so.  Mr.  Chapin.  of  course, 
is  no  longer  on  the  staff.  I  would  make  a  guess  and  it  would  only  be  a 
guess,  that  a  secretary  in  Mr.  Chapin's  office  did. 

It  might  even  be  Mr.  Butterfield,  it  has  been  suggested. 

Mr.  Sarbanes.  Oh,  yes,  AB. 

Mr.  St.  Clair.  That  would  be  consistent  with  his  duties  at  that  time. 

Mr,  Danielson.  Would  the  gentleman  yield  for  a  moment,  Mr. 
Sarbanes  ? 

Mr,  Sarbanes.  Yes. 

Mr.  Danielson.  I  notice  in  tab  6a  the  letter  from  Pat  Hillings.  The 
law  firm  is  Reeves  &  Harrison,  although  I  cannot  on  my  copy  read 
the  first  name  of  Harrison.  It  is  kind  of  blurred  on  my  copy.  It  could 
be  that  the  same  Harrison 

Mr.  St,  Clair,  I  believe  it  is. 

Mr.  Danielson.  Yes,  is  a  partner  of  Pat  Hillings. 
_  ]Mr.  St,  Clair.  Mr.  McCahill  calls  my  attention  to  tab  14a  that  sheds 
light  on  that  as  well.  That  memorandum  in  the  second  paragraph  says 
"Marion  Harrison  and  Pat  Hillings,  as  attorneys  for  AMPI,  have 
submitted  the  enclosed  list  of  names  for  such  a  meeting.  I  recom- 
mend the  President  invite  them  for  a  meeting  at  the  earliest  con- 
venient time." 

So  that  would  indicate  who  Marion  Harrison  is.  Tab  15. 

Mr,  McCahill.  The  President  opened  the  meeting  by  thankinj?  the 
dairy  leaders  for  their  nonpartisan  support  of  administration  policies. 

Secretary  Hardin  then  briefly  outlined  the  problems  facing  the 
dairymen  and  asked  for  their  views.  The  remainder  of  the  meeting 
was  taken  up  by  the  dairy  leaders  pleading  their  case  for  a  higher  sup- 
port, price  and  discussion  among  the  President,  administration  officials. 
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and  the  dairymen  regarding  the  economics  of  a  milk  price-support 
increase.  No  conclusions  were  reached  about  the  support  price.  Cam- 
paign contributions  were  not  mentioned. 

Mr.  St.  Clair.  The  support  for  this  is  the  tape  which  you  have  heard 
and  you  have  available  to  you  a  transcript  of  the  meeting  with  the 
industry  leaders  on  March  23, 1971. 

That  same  tape — no,  I  am  sorry.  That  is  the  only  support  for  that 
statement.  We  have  not  reproduced  the  transcript  because  we  just  do 
not  happen  to  have  it.  Your  staff  has  it  and  I  think  it  was  returned  by 
us  and  everyone  else.  That  certainly  is  available. 

Mr.  McClory.  Mr.  Chairman  ? 

Do  we  have  a  list  of  all  of  the  people  present  at  that  meeting  ?  I  am 
sort  of  curious. 

Mr.  St.  Clair.  I  have  a  memory  that  the  special  staff  presentation 
did  have  the  list,  but  I  may  be  wrong. 

Mr.  McClort.  No,  it  did  not  have  a  complete  list,  because  I  was 
looking  for  some  names  that  I  did  not  see  and  in  the  course  of  listen- 
in  to  the  tape,  I  thought  I  identified  someone  I  happened  to  know. 
That  is  why  I  was  rather  curious. 

Mr.  St.  Clair.  Let  me  see,  sir,  if  someplace  we  can  find  a  listing 
of  the  people  who  were  present. 

Mr.  Jenner.  Mr.  Chairman?  We  produced  the  "V^Hiite  House  list, 
Congressman  McClory. 

Mr.  McClory.  There  was  a  list  of  a  few  names  and  the  others  were 
just  lumped  together,  as  I  recall,  because  I  was  looking  for  a  specific 
name.  I  may  be  mistaken. 

Mr.  St.  Clair.  I  will  see  if  there  is  any  further  information.  I 
believe  that  what  we  produced  for  the  special  staff  is  all  we  have.  But 
I  will  check  it. 

Mr.  Mayne.  Would  the  gentleman  yield  ? 

Mr.  McClory.  Yes. 

Mr.  Ma YNE.  Would  that  list  also  show  the  milk  cooperative  with 
which  such  persons  were  identified?  My  memory  tells  me  they  were 
all  from  AMPI,  but  I  am  not  sure. 

Mr.  St.  Clair.  We  will  check  that. 

Mr.  Jenner.  There  were  some  from  other  cooperatives.  Congress- 
man Mayne. 

Mr.  JNIayne.  Thank  you. 

Mr.  Latta.  Mr.  Chairman? 

JSIr.  DoNOHUE.  Mr.  Latta. 

Mr.  Latta.  A  point  of  clarification.  Is  this  the  meeting  that  the 
President,  when  he  entered  the  room,  announced  that  there  were 
representatives  from  all  50  States  present  ? 

Mr.  St.  Clair.  I  believe  you  are  right,  sir. 

Mr.  Latta.  Thank  you. 

Mr.  St.  Clair.  It  was  quite  a  long  discussion  and  as  I  say,  there  is 
a  transcript  available.  We  do  not  have  one,  but  it  is  available  in  your 
special  .staff. 

Mr.  Latta.  So  that  it  was  more  than  just  a  handful  of  people  from 
the  AMPI? 

Mr.  St.  Clair.  My  memory  is  that  if  they  were  not  all  in  AMPI, 
certainly  most  of  them  were.  But  in  this,  I  could  be  wrong.  But  we 
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will  make  an  effort  to  see  what  further  information  we  have  in  this 
regard.  Tab  16. 

Mr.  McCahill.  On  the  afternoon  of  March  23,  1971,  the  President 
held  a  meeting  with  seven  administration  officials  to  discuss  the  dairy 
price  support  problem.  The  meeting  opened  with  Secretary  Connally, 
at  the  President's  request,  outlining  the  situation.  He  pointed  out 
that  politically  the  President  was  going  to  have  to  be  strong  in 
rural  America  and  that  the  farmers  ha^  many  problems  and  that 
this  was  one  of  the  few  which  the  President  could  do  anything  about ; 
second,  the  major  dairy  groups  represent  some  100,000  dairymen  who 
are  being  tapped,  labor  union  style,  to  amass  an  enormous  amount 
of  money  which  they  were  going  to  use  in  various  congressional  and 
senatorial  races  all  over  the  country  to  the  President's  political  detri- 
ment. Secretary  Connally  also  advised  the  President  twice  that  he 
believed  a  support  level  increase  to  be  economically  sound. 

Mr.  St.  Clair.  Mr.  Chairman,  members  of  the  committee,  this  tab, 
and  in  fact  the  next  four  tabs  through  tab  20,  are  descriptive,  we 
believe,  of  a  single  meeting  on  the  afternoon  of  March  23  among 
the  administration  officials  to  discuss  the  dairy  support  price  pro- 
gram. This  was  a  tape  that  was  played  for  you  and  a  transcript  of 
which  is  available  to  you.  Again,  we  do  not  have  a  copy  of  that 
transcript,  so  we  simply  cross-reference  it,  with  the  belief  and  under- 
standing that  if  it  has  not  already  been  read  by  the  members,  it  will 
be  done. 

If  I  may,  with  your  permission,  Mr.  Chairman,  ask  Mr.  McCahill 
simply  to  read  the  text  of  the  next  four  tabs  without  interruption, 
because  they  are  all  based  on  the  same  source.  Tab  17. 

Mr.  McCahill.  The  discussion  then  centered  on  the  pending  legisla- 
tion -which  would  require  a  support  level  increase.  The  President 
stated  that  he  believed  such  a  bill  would  pass.  Secretary  Hardin 
expressed  the  view  that  a  bill  forcing  an  increase  was  almost  certain 
to  pass  and  told  the  President  that  150  names  were  on  the  bill  and 
that  Speaker  Carl  Albert  supported  it.  Secretary  Connally  stated 
that  Wilbur  Mills  also  supported  it  and  that  it  would  pass  the  House 
beyond  any  question.  Secretary  Connnlly  said  the  move  would  gain 
liberal  support  as  it  would  embarrass  the  President.  Tab  18. 

Vetoing  such  a  bill  was  then  discussed.  Connally  said  the  dairy- 
men were  ar/xuing  on  Capitol  Hill  such  a  veto  would  cost  the  Presi- 
dent Missouri,  Wisconsin,  South  Dakota,  Ohio,  Kentucky,  and  Iowa 
in  the  1972  election.  Hardin  said  the  President  would  not  have  any 
choice  but  to  sign  it. 

The  President  then  made  the  judgment  that  Congress  was  going  to 
pass  the  bill  and  that  he  could  not  veto  it.  Tlie  President  then  adopted 
a  proposal  bv  Connally  that  a  tradeoff  be  made,  giving  the  dairymen 
an  increase  in  1971  in  return  for  a  promise  not  to  seek  an  increase 
in  1972. 

Mr.  Waldie.  Mr.  Chairman? 

Mr.  DoNOHTJE.  Mr.  Waldie. 

Mr.  Waldie.  Just  for  the  record,  and  I  am  not  going  to  do  anything 
more  than  that,  but  tab  18  is  almost  entirely  comprised  of  con- 
clusions of  law  that  are  not  only  conclusions  of  law  but  are  really 
the  essence  of  the  case.  They  are  not  evidentiary  and  I  simply  want 
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the  record  to  reflect  my  objection  to  their  having  been  stated,  par- 
ticidarly  the  Last  sentence  of  tab  18. 

T  have  no  further  statement  to  make. 

Ml'.  Latta.  Mr.  Chairman?  Would  the  gentleman  yield? 

Mr.  Waldie.  I  will  be  happy  to  yield. 

Mr.  Latta.  That  tape  was  played  here  and  that  discussion  was 
hekl.  I  would  be  happy  to  join  with  tlie  gentleman  in  going  over 
there  and  relistening  to  the  tape  to  see  if  an  adequate 

Ml'.  Waldie.  I  only  state  that  these  are  conclusions  of  law.  If  these 
words  of  the  President  are  being  stated  as  evidence,  that  is  fine,  but  I 
am  just  indicating  that  to  state  that  the  President  then  adopted  a  pro- 
posal by  Connally,  that  is  a  matter,  it  seems  to  mo.  for  a  conclusion  of 
those  hearing  the  evidence.  To  use  the  conclusion  "the  President  then 
made  a  judgment."  that  is  for  the  people  hearing  the  evidence.  The 
words  used  in  the  tape  are  the  evidence  that  ought  to  have  been  sub- 
mitted in  this  committee.  That  is  my  only  objection. 

Mr.  Latta.  You  are  not  disputing  the  fact  that  that  discussion  took 
place  in  that  tape  ? 

Mr.  Waldie.  I  think  for  this  moment  in  time,  Mr.  Latta,  my  ron- 
clusions  are  really  not  relevant  and  I  do  not  wish  to  express  them. 
I  wish  to  express  only  my  objection  to  the  manner  in  which  the  evi- 
dence is  being  presented. 

Mr.  St.  Clatr.  Tab  19. 

Mr.  McCahill.  Secretary  Hardin  then  raised  the  question  of  the 
administration  getting  credit  for  the  increase.  Secretary  Connally 
suggested  rather  that  first  the  Speaker,  Carl  Albert,  Congressman 
Wilbur  Mills,  and  others  be  contacted  in  order  to  obtain  their  support, 
in  return,  on  other  legislation.  The  problem  was  discussed  of  how 
to  keep  the  dairymen  from  learning  of  the  decision  until  Congressmen 
Albert  and  ]\Iills  could  be  approached  but  still  obtain  a  promise  from 
the  dairymen  not  to  push  for  an  increase  in  1972. 

Tab  20.  At  the  end  of  the  meeting,  the  President  outlined  who 
was  to  contact  Speaker  Albert  and  Congressman  Mills  and  that 
he  understood  J.  Phil  Campbell  would  contact  the  dairymen  about 
not  seeking  an  increase  in  1972.  Tab  21. 

J.  Phil  Campbell  called  Harold  Nelson  after  the  meeting  and 
asked  him  if  the  administration  did  raise  the  support  level  would 
he  and  the  other  dairymen  "get  off  our  backs"  and  not  ask  for  more 
increases,  to  which  Mr.  Nelson  agreed.  Campbell  did  not  tell  him  of 
the  meeting  with  the  President,  did  not  discuss  anything  else,  and  did 
not  tell  him  not  to  boycott  a  Kepublican  f  undraising  dinner. 

Mr.  St.  Clair.  Support  for  this  is  testimony  before  the  Senate  select 
committee,  I  believe  in  executive  session.  The  first  page,  I  think,  has 
already  been  reviewed  with  you  by  the  special  staff.  Mr.  Weitz  is 
interrogating  Mr.  Campbell  and  there  is  discussion  about  a  call  from 
Mr.  Campbell  to  Mr.  Nelson  and  the  discussion  is  as  to  what  time  it 
was.  Mr.  Weitz  says, 

That  would  indicate,  then,  at  5:30  in  the  afternoon,  which  would  have  been 
shortly  after  the  4  :45  meeting  you  placed  a  call  that  did  not  roach  Mr.  Nelson. 

Mr.  Campbell  said : 

Maybe  I  didn't.  All  I  know  is  I  placed  the  call  and  talked  to  him.  I  can't  grive 
yon  the  details.  I  moan  you  have  the  records  and  I  will  have  to  accept  when  it 
was  on  there. 
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Mr.  Weitz.  Do  you  recall  liim  returning  the  call  at  your  home  that  evening? 
Mr.  Campbell.  I  recall  I  talked  to  him.  I  don't  recall  under  what  circumstances. 

Then  on  the  next  page,  Mr.  Campbell  states  in  response  to  ques- 
tions by  Mr.  Weitz  as  follows : 

Mr.  Campbell.  Yes.  I  asked  him  to — well,  I  said,  now  Harold  if  we  do  change 
our  mind  and  do  raise  the  price,  will  you  and  the  other  dairymen  stop  asking 
us  for  price  increases — well,  not  price  increases  but  price  support  increases — 
because  I  don't  think  it  is  good  for  the  dairymen.  Will  you  get  off  our  backs? 
And  he  agreed  and  said  he  would. 

Mr.  Weitz,  You  recall  using  that  language  "get  off  our  backs"? 

Mr.  Campbell.  Yes,  I  asked  him  to  get  off  our  backs  and  he  agreed  that  if  we 
did  raise  the  price  support  that  he  would. 

Mr.  Weitz.  Did  you  indicate  that  you  had  met  with  the  President? 

Mr.  Campbell.  No. 

On  the  next  page,  at  the  top : 

Mr.  Weitz.  Did  you  discuss  anything  else  in  the  conversation? 

Mr.  Campbell.  No,  that  was  a  very  short  conversation. 

Mr.  Weitz.  Did  you  ask  him  not  to  boycott  the  Republican  fundraising  dinner 
the  next  night? 

Mr.  Campbell.  No,  sir,  I  don't  recall  even  talking  to  him  about  that.  I  don't 
recall  any  conversations  with  him  in  regard  to  that  fundraising. 

Mr.  Weitz.  Did  you  attend  that  dinner? 

Mr.  Campbell.  No. 

Mr.  Maynb.  Mr.  Chairman,  may  I  address  a  question  to  counsel? 

Mr.  DoNOHUE.  Mr.  Mayne. 

Mr.  Mayne.  There  does  not  seem  to  be  any  documentation,  Mr.  St. 
Clair,  to  support  the  specific  statement  in  tab  20  and  I  think  an  earlier 
tab  that  they  were  trying  to  avoid  another  increase  in  1972.  Nowhere 
in  this  Campbell  phone  conversation  is  anything  said  specifically 
about  no  increase  next  year.  It  is  just  about  "will  you  get  off  our 
backs?" 

Do  you  have  any  documentation  about  any  agreement  not  to  press 
for  another  price-support  increase  in  the  following  year  ? 

Mr.  St.  Clair.  Yes  sir,  tab  20  is  based  on  that  meeting  in  the  after- 
noon of  March  23,  and  my  memory  is  quite  clear  that  there  was  a  dis- 
cussion that  there  would  have  to  be  an  understanding  with  the  dairy 
industry  that  they  would  not  come  back  next  year  if  they  were  going 
to  be  given  a  price  support  increase  this  year.  That  was  a  matter 
of  some  discussion  and  the  phone  call  that  followed,  as  we  view  the 
information  in  any  event,  is  Mr.  Campbell  obtaining  from  Mr.  Nel- 
son assurance  that  they  would  not  be  around  next  year  if  the  Presi- 
dent changed  his  mind  this  year. 

Mr.  Mayne.  When  you  are  talking  about  the  meeting,  are  you 
referring  to  the  one  with  the  dairy  leaders  ? 

Mr.  St.  Clair.  No,  sir,  the  administration  leaders  in  the  afternoon. 
One  of  the  matters  discussed  was  if,  as  a  matter  of  policy  change, 
we  decided  to  increase,  should  we  spread  it  out  over  2  years?  That 
was  understood  that  they  should  negotiate  for  that  and  that  is  con- 
tained in  that  transcript  of  that  long  meeting  with  Secretary  Con- 
nally.  Mr.  Ehrlichman,  Secretary  Shultz,  Mr.  "WTiitaker,  Mr.  Camp- 
bell, and  Mr.  Rice. 

Mr.  Mayne.  But  I  do  not  see  any  documentation. 

Mr.  St.  Clair.  It  would  have  to  be  the  transcript,  sir,  of  that  meet- 
ing, which  we  do  not  have  but  which  is  available  to  you  from  your 
special  staff. 
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Mr.  Matne.  But  I  fail  to  see  any  documentation  that  this  was  ever 
cominiuiicated  to  the  dairy  people  by  Mr.  Campbell.  This  plione  con- 
versation we  have  just  talked  about  is  most  general  in  terms  and  says 
nothing  about  next  year.  It  just  says  "get  off  our  backs."  No  doubt 
it  was  discussed  in  the  administration  group,  but  I  cannot  see  that 
you  have  any  documentation  that  that  word  was  passed  to  the  dairy 
people. 

Mr.  WAiiDiE.  Mr.  Chairman  ? 

Mr.  St.  Clair.  May  I  respond,  sir  ? 

Mr.  DoNOHTjE.  You  may. 

Mr.  St.  Clair.  On  the  second  sheet  of  the  testimony  of  Mr.  Campbell. 
He  says. 

Yes,  I  asked  him  to — well,  I  said,  now  Harold  if  we  do  change  our  mind 
and  do  raise  the  price,  will  you  and  the  other  dairymen  stop  asking  us  for 
price  increases — well,  not  price  increases  but  price  support  increases 

That,  taken  together  with  conversations  on  the  tape  are  quite  clear 
in  my  view,  sir,  that  what  we  are  talking  about  is  a  2-year  decision 
here  if  the  price  support  was  to  be  increased  at  this  time,  or  perhaps 
even  longer. 

Yes,  sir. 

Mr.  Waldie.  Mr.  Chairman  ? 

Mr.  DoNOHUE.  Mr.  Waldie. 

Mr.  Waldie.  Mr.  St.  Clair,  I  do  not  recall  any  allegation  that  Camp- 
bell had  called  Nelson  and  asked  him  to  not  boycott  the  dinner.  Our 
evidence,  if  I  recall,  or  the  evidence  presented  by  Mr.  Doar  and  Mr. 
Jenner,  is  that  Campbell  called  David  Parr,  special  counsel  to  AMPI, 
a^nd  asked  him  not  to  boycott  the  dinner  and  that  the  next  morning, 
$25,000  was  flown  to  the  dinner.  I  do  not  recall  any  allegation  that  any- 
one suggested  that  Campbell  call  Nelson.  Am  I  in  error  on  that  ? 

Mr.  St.  Clair.  Well,  this  testimony,  Congressman  Waldie,  would 
support  the  fact  that  Mr.  Campbell  did  call  and  talk  with  ]\Ir.  Nelson. 

Mr.  Waldie.  Well,  no  one  has  argued  that  did  not  occur,  have  they  ? 

Mr.  vSt.  Clair.  Not  that  I  know  of.  We  are  suggesting  it  did  occur 
and  that  is  information  the  committee  should  have. 

Mr.  Waldie.  But  why  do  you  suggest  that  Campbell  did  not  tell 
him  of  the  meeting  with  the  President  and  did  not  discuss  the  boycott  ? 
Has  any  allegation  of  that  occurred  ? 

Mr,  St.  Clair.  I  do  not  know  that  any  allegations  have  been  made 
of  any  nature. 

Mr.  Waldie.  Wiy  do  you  deny  what  they  did  not  discuss  ?  Has  any 
allegation  been  made  that  they  did  not  discuss  it  ? 

Mr.  St.  Clair.  Yes,  I  think  the  special  staff  presentation  could  be 
interpreted  to  that  effect. 

Mr.  Jenner.  Congressman,  may  Mr.  Altshuler  furnish  some  addi- 
tional data  with  respect  to  Mr.  Waldie's  inquiry  ? 

Mr.  Altshuler.  Congressman,  in  our  book,  we  did  include  testi- 
mony by  Mr.  Parr,  whose  hearsay  testimony  about  a  call  that  he 
claimed  went  to  Mt-.  Nelson  was  at  tab  32.  Mr.  Parr,  in  liis  hearsay 
account  of  that,  said  that  he  thought  that  there  was  discussion  of  boy- 
rotting  the  dinner.  We  included  also  Mr.  Campbell's  testimony  that 
he  denied  it. 
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There  was  additional  discussion  on  the  tape  of  Mr.  Chotiner's  con- 
tacting milk  people  and  it  was  in  that  context  that  Mr.  Kalmbach 
testified  that  there  was  a  request  to  reaffirm  the  pledge  of  $2  million. 

Mr,  Waldie.  All  right,  I  understand  that. 

jMr.  Laita.  Mr.  Chairman  ? 

The  Chaikman  [j^residing] .  Mr.  Latta. 

Mr.  Latta.  Point  of  clarification.  The  gentleman  just  made  a  state- 
ment about  hearsay. 

Mr.  Altshuker.  Yes,  sir. 

Mr.  Latta.  When  the  presentation  was  first  made,  did  you  make  the 
statement  that  it  was  hearsay  ? 

JMr.  Altshtjler.  No,  sir,  we  did  not  characterize  it. 

Mr.  Latta.  Why  did  you  use  the  word,  hearsay  here  ? 

Mr.  Altshuler.  I  think  it  was  Mr.  Parr's 

Mr.  Latta.  He  did  not  have  knowledge  of  his  own  ? 

Mr.  Altshulek.  No. 

Mr.  Latta.  Wlien  you  presented  this  to  the  committee  first  on,  did 
you  indicate  this  ? 

Mr.  Ai,TSHULER.  We  did  not  make  any  conclusion.  We  presented  it  to 
the  committee 

Mr.  Latta.  In  all  fairness,  when  you  first  presented  it  to  the  com- 
mittee, do  you  not  think  in  all  fairness  you  should  have  pointed  out 
that  this  was  hearsay  ? 

Mr.  Altshuler.  Sir,  we  did  not  refer  to  the  substance  of  the  tele- 
phone conversation  at  all  in  our  statement  of  information.  We  did 
not  allege  that  it  was  a  statement 

The  Chairman.  Mr.  St.  Clair,  will  you  proceed?  Maybe  if  we  just 
go  on  and  proceed  with  these  last  two  tabs,  we  can  come  back  in  the 
afternoon  session 

Mr.  McClort.  Mv.  Chairman,  Mr.  Jenner  was  not  here  yesterday. 
We  did  not  take  rebuttal  statements  from  counsel  yesterday  and  I 
flunk  it  is  going  to  get  into  a  different  type  of  proceeding  tl^an  tlie 
one  we  had  yesterday  if  you  are  going  to  comment  with  regard  to  the 
presentation. 

Mr.  Jenner.  Thank  you,  Congressman  McClory.  I  did  not  regard 
tliis  as  rebuttal,  it  was  a  clarification  that  I  thought  Congressman 
Waldie  would  wish,  a  back  reference  to  a  tab  that  had  already  been 
presented.  It  is  my  understanding  that  there  is  to  be  no  rebuttal  by  us 
with  respect  to  any  comments  that  Mr.  St.  Clair  makes. 

The  Chairman.  Mr.  St.  Clair. 

Mr.  St.  Clair.  Thank  you,  Mr.  Chairman.  Tab  22. 

Mr.  McCahill.  Murray  M.  Chotiner  did  not  know  in  advance  of  the 
decision  to  increase  support  levels,  did  not  discuss  campaign  contribu- 
tions in  seekins:  a  support  level  increase  on  behalf  of  the  dairymen, 
and  did  not  talk  to  the  dairymen  in  the  context  of  contributions  in  re- 
turn for  favorable  action. 

Mr,  St.  Clatr.  The  first  page  of  the  material  here  is,  in  my  book, 
totally  illegible — it  is  rf^ally  the  seconri  page,  the  first  substantive  page, 
but  I  do  not  think  it  is  necessarily  significant.  I  would  like  to  call 
your  attention  to  the  very  bottom  of  the  page  numbered  11,  in  which  a 
question  is  asked  of  Mr.  Chotiner :  "Mr.  Chotiner,  what,  if  anything, 
did  you  have  to  do  with  contributions  from  the  dairy  farm  political 
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trusts,  TAPE,  SPACE,  and  ADEPT  to  the  Presidential  election 
campaign  of  Mr.  Nixon  T' 

I  will  have  to  take  that  back.  I  really  do  not  understand  that  that 
question  is  answered,  so  I  would  take  that  back. 

Mr.  Rangel.  Tab  22  is  taken  back  ? 

Mr.  St.  Claik.  No,  sir,  22a,  page  11.  The  next  page  I  do  want  to  call 
your  attention  to  is  marked  21  in  the  upper  left-hand  corner.  This  is 
a  question  at  the  top  by  Mr.  Drobrovir:  "In  any  of  these  conversa- 
tions was  mention  made  of  some  totals  that  the  dairy  people  were 
planning  to  contribute  ?" 

The  answer  is,  "No,  sir." 

Then  tliere  is  a  cross-examination  or  an  examination  by  Mr.  Gold- 
bloom,  and  he  asks  Mr.  Chotiner  a  question : 

In  connection  with  your  efforts  to  seek  a  favorable  result  on  the  dairy  price 
support  level  on  behalf  of  your  clients,  you  spoke  to  Mr.  Whitaker  and  Mr.  Colson 
and  Mr.  Cashin  and  Mr.  Ehrlichman  on  the  White  House  staff. 

In  the  course  of  any  of  these  conversations,  was  the  subject  of  political  con- 
tributions by  the  dairy  industry  figure  in  your  conversations? 

A.  No  sir. 

Page  22 : 

Q.  Did  you  at  any  time  during  those  conversations  suggest  the  possibility  that 
political  contributions  might  be  made  by  the  dairy  industry? 

'A.  No  sir. 

We  talked  about  support  and  help  for  the  farmers  and  not  support  or  help  for 
the  campaign  by  way  of  contributions. 

Finally  at  the  bottom : 

Q.  Was  there  any  discussion  about  cash  contributions  or  funds? 
A.  No,  definitely  not. 

Next,  on  page  23 : 

In  your  conversations  with  the  dairy  people  with  respect  to  campaign  contribu- 
tions, was  there  any  discussion  of  the  fact  that  caused  this  decision  to  come  out 
favorably  after  all  that  the  dairy  farmers  should  support  with  contributions  to 
the  Nixon  campaign? 

A.  I  don't  understand  your  question. 

Jf  I  understand  it  correctly,  I  resent  the  question. 

lUnder  no  circumstances,  under  no  conditions  w^uld  I  talk  to  any  dairy  person 
or  anyone  else  along  the  lines  of  their  making  a  campaign  contribution  in  return 
for  any  favorable  action  that  may  have  been  extended  toward  that  individual  or 
group. 

The  answer  is  unequivocably  no. 

Tab  23. 

Mr.  McCahill.  Herbert  W.  Kalmbach  has  testified  that  as  of 
]March  25,  1971,  he  was  unaware  of  any  price  support  matter  and  that 
he  does  not  recall  any  suggestion  or  indirect  suggestion  of  a  relation- 
ship between  campaign  contributions  and  governmental  actions  affect- 
ing the  dairy  industry  by  members  of  the  dairy  industry  or  their  rep- 
resentatives or  members  of  the  Wliite  House  staff.  Harold  S.  Nelson, 
David  L.  Parr,  and  Marion  Edwyn  Harrison  have  all  testified  to  the 
effect  that  there  was  no  quid  pro  quo  relationship  between  a  milk  price 
support  increase  and  campaign  contributions. 

The  Chairman.  Might  I  inquire  of  Mr.  St.  Clair,  I  know  yesterday 
you  mentioned  something  about  getting  away  this  afternoon.  I  am 
])repared,  along  with  otlier  members,  to  remain  here  through  quorum 
calls,  and  since  the  rules  provide  that  a  committee  may  continue  on  so 
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long  as  there  is  a  quorum  of  10,  we  may  do  so,  if  this  helps  to  accom- 
modate you. 

Mr.  St.  Claie.  I  will  be  very  happy  to  comply  with  anything  the 
Chair  suggests. 

The  Chairman.  Then  we  will  try  to  go  through  as  much  as  we 
possibly  can.  Mr.  Cohen. 

]Mr.  Cohen.  Mr.  St.  Clair,  I  notice  in  this  tab  22,  and  I  guess  23, 
you  cite  references  to  Mr.  Chotiner's  testimony  in  the  case  of  Nader 
V.  Butz.  As  I  recall,  most  of  the  evidence  that  we  referred  to  in  our 
presentation  came  from  the  Senate  select  committee,  an  interview  with 
Mr.  Chotiner  as  well  as  Mr.  Nelson  and  Mr.  Kalmbach.  I  just  want 
to  ask  you  your  opinion  as  to  whether  or  not  the  testimony  in  the 
Chotiner  interview  with  the  Senate  is  consistent  with  that  of  the  dep- 
osition that  you  referred  to  as  far  as  whether  they  discussed  political 
contributions. 

ISIr.  St.  Ci^\ir.  Sir,  my  memor^^  does  not  serve  me  precisely.  I  do 
not  believe  that  the  interview  of  the  Senate  select  committee  substan- 
tively disagreed  with  it.  It  may  be  a  matter  of  emphasis.  I  do  not 
recall  whether  it  is  definite  in  that  as  he  is  here, 

Mr.  Railsback.  Would  the  gentleman  yield  ? 

Mr.  Cohen.  I  yield. 

INIr.  Railsback.  It  is  my  recollection  that  in  that  regard,  tliis  was 
kind  of  a  summary  by  one  of  the  counsel  that  had  interviewed ,  Mr. 
Chotiner  rather  than  any  kind  of  direct  testimonial  statement  by  him. 
Am  I  correct  ? 

]Mr.  Jenner.  That  is  correct. 

Mr.  Railsback.  And  I  think  it  was  somebody  who  had  interviewed 
him  and  had  made  a  memo  of  their  conversations  rather  than  any 
kind  of  a  direct  testimonial  statement  by  Chotiner. 

INIr.  Cohen.  Was  there  an  affidavit,  Mr.  Jenner? 

Mr.  Jenner.  No,  that  was  not  an  affidavit. 

]\Is.  HoLTZMAN.  Mr.  Chairman  ? 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Mr.  St.  Clair,  a  point  of  clarification. 

At  tab  22a  on  page  21,  there  is  the  following  colloquy,  where  the 
witness  says  to  Mr.  Dobrovir,  the  witness  being  Mr.  Chotiner,  "When 
I  sa}^  no,  that  is  my  best  recollection.  I  do  not  think  any  total  amount 
was  mentioned."  That  statement,  it  seems  to  me,  does  not  preclude  the 
fact  that  some  amounts  may  have  been  mentioned  and  my  question  is 
what  conversations  are  being  referred  to  by  the  witness  in  his  testi- 
mony here  ?  I  see  the  preceding  page  is  omitted. 

Mr.  St.  Clair.  Well,  these  are,  as  I  understand  and  recall,  Ms. 
Holtzman,  conversations  that  Mr.  Chotiner,  who  at  this  time,  I  think 
had  left  the  White  House  and  was  representing  dairy  industries,  that 
he  had  with  administration  officials  regarding  his  efforts  on  behalf 
of  the  industry  to  obtain  an  increase  in  the  price  support. 

I  do  not  know  that  I  can  identify  precisely  who  the  individuals 
were  at  this  time. 

I  think  we  may  well  have  access  to  this  entire  deposition,  if  I  may 
see  if  I  can  give  you  further  information  in  that  regard. 

Ms.  Holtzman.  That  would  be  helpful  in  assessing  the  statement 
you  have  made. 
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Mr.  St.  Clair.  Thank  you. 

]Mr.  Jenner.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Jenner. 

INIr.  Jenner.  I  answered  correctly  Congressman  Cohen's  inquiry  but 
perhaps  might  have  left  an  incorrect  impression  with  him.  There  is  an 
affidavit  of  the  Senate  select  committee  attorney,  of  his  interview,  and 
that  appears  in  tab  34.3  of  book  6,  volume  3.  But  no  affidavit  of  Mr. 
Chotiner. 

Mr.  Cohen.  Wliat  about  the  interviews  with  Kalmbach  and  Nelson  ? 
Were  those  interviews  or  summaries  as  they  were  with  Chotiner  ? 

iNIr.  Jenner.  Those  were  executive  session  testimony. 

Mr.  Cohen.  Thank  you. 

The  Chairman.  Please  proceed. 

Mr.  St.  Clair.  Thank  you.  Tab  23a,  Mr.  Chairman,  is  deposition 
testimony  of  Mr.  Kalmbach. 

On  page  55  thereof,  which  is  the  first  page  shown  here,  a  question  is 
asked — just  below — line  18, 1  guess  it  is — 

Q.  On  March  25,  that  lunch  with  Mr.  Ehrlichman,  If  you  can  recall,  did  he 
happen  to  mention  anything  about  dairy  farmers?  Did  he  mention,  for  example, 
that  there  had  been  a  big  meeting  with  a  whole  lot  of  dairy  farmers  the  day  before 
with  the  President? 

A.  I  remember  nothing  of  that  sort 

This  is  Mr.  Kalmbach. 

Q.  So  it  is  your  testimony  that  at  that  time  you  were  totally  unaware  of  the 
pendency  of  any  price  support  matter  as  related  to  your  fund  raising  activities? 

A.  I  was  unaware,  and  I  remember — I  have  no  memory  at  all,  Mr.  Dobrovir, 
of  being  aware  of  pending  price  support,  increases,  or  whatever. 

Then  further  on,  on  page  111.  I  would  call  your  attention  to  the  ques- 
tion which  is  a  rather  long  one — at  least  that  portion  of  the  question 
that  begins  with  line  10 : 

I  want  to  ask  you  whether  during  the  course  of  any  of  these  contacts  and  dis- 
cussions about  campaign  contributions,  specifically  by  the  dairy  industry  that  we 
have  talked  about ;  was  there  ever  a  suggestion  made,  either  by  members  of  the 
dairy  industry  or  their  representatives,  or  by  representatives  of  the  White  House 
staff,  or  by  members  of  the  campaign  organizations,  that  the  making  of  campaign 
contributions,  or  the  failure  to  make  such  campaign  contributions,  would  have  a 
specific  result  with  respect  to  particular  governmental  actions  which  might  have 
an  impact  on  the  dairy  industry? 

The  answer  was : 

No,  I  do  not  recall  ever  remembering  any  such  statements. 

Q.  Was  there  anything  by  indirect  suggestion  by  members  of  any  of  these 
groups  to  that  effect? 

A.  And  again  I  cannot  recall  ever  any  indirect  suggestions  of  such. 

Q.  Did  you  ever  have  particular  discussions  about  the  decisions  reached  by 
the  government,  whether  it  be  by  the  President,  or  by  Department  of  Agriculture, 
with  respect  to  import  quotas  or  the  dairy  price  support  program? 

A.  I  have  no  memory  of  any  such  statement  or  discussions. 

Q.  And  do  you  recall  any  members  of  the  dairy  industries  or  their  representa- 
tives urging  upon  you  to  make  contact  with  members  of  the  administration  with 
respect  to  specific  requests  for  governmental  actions? 

A.  I  have  no  nioniorv  of  ever  being  urged  by  any  representatives  of  the  dairy 
industry  or  any  of  their  attorneys  ever  urging  that  on  me. 

Tab  P)  is  tVo  fpstimonv  of  Mr.  Kalpibacli  a<rain  taken  in  the  case  of 
Kalph  Nader  against  Butz.  On  page  10  thereof,  he  is  asked  this 
question. 
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Now  can  you  recall  when  you  first  heard  of  any  of  these  three  trusts,  TAPE, 
SPACE,  or  ADEPT? 

A.  Well,  it  seems  to  me  that  in  1971, 1  was  talked  to  along  the  lines  that  one  or 
more  of  these  dairy  cooperatives  were  interested  in  making  a  contribution 
towards  the  forthcoming  1972  campaign.  That  is  my  recollection  of  first  hearing 
this. 

Then  moving  on  to  page  12,  Mr.  Dobrovir  asks  the  question : 

Q.  Now  this  conversation  in  mid-1971,  whomever  it  was  with,  was  that  the  first 
time  you  became  aware  of  the  existence  of  TAPE,  SPACE,  and  ADEPT? 

A.  Again  it  seems  to  me  this  is  the  first  time  that  I  was  briefed  on  the  ADEPT- 
SPACE  terminology. 

Now  moving  along  to  page  14,  at  the  top  of  the  page : 

Q.  How  long  have  you  worked  politically  with  Mr.  Nixon? 

A.  Relating  it  to  various  campaigns,  I  helped  formally  and  informally  for — 
back  before  1960. 

Q.  Do  you  consider  that  your  relationship  with  President  Nixon  is  a  close  one? 

A.  Yes,  I  do. 

Q.  In  connection  with  your  political  activities,  was  it  generally  your  custom 
to  keep  him  advised  of  your  activities? 

A.  No. 

Q.  It  is  not? 

A.  It  is  not.  That  is  to  my  political  activities. 

Q.  On  his  behalf? 

A.  Yes,  that  is  right. 

Q.  Why  is  that?  Why  do  you  not  think  it  appropriate  to  keep  him  advised  of 
your  activities? 

A.  Well,  I  don't  regard  myself  as  reporting  to  the  President  my  political 
activities.  I  feel  that  it  is  somewhat  inappropirate  for  me  to  regard  myself  as 
reporting  to  the  President  in  this  area. 

Then  I  would  move  along  to  page  21.  Near  the  bottom  of  the  page, 
there  is  an  answer  by  the  witness : 

No,  that  is  consistent  with  my  recollection  which  is  that  I  may  have  met  him  in 
1971 ;  again  the  purpose  of  that  meeting  would  have  been  to  talk  to  him  about 
any  procedures  that  they  had  in  mind  as  to  how  to  effect  contributions  to  the 
campaign  in  a  proper  and  regular  manner. 

The  "him"  in  this  respect  is  Mr.  Nelson,  I  believe,  as  shown  on  page 
20.  or  Mr.  Harrison — is  it?  Yes,  it  is  Mr.  Marion  Harrison. 
Then  on  the  next  page,  page  22 : 

What  contacts  did  you  have  with  Mr.  Harrison  in  1971  in  connection  with  these 
dairy  organizations? 

A.  Again,  he  talked  to  me  to  get  my  counsel  as  to  the  proper  way  to  effect  these 
contributions  that  I  had  understood  might  be  forthcoming  from  the  dairy  co- 
operatives, which  I  understood  were  clients  of  his. 

Q.  And  what  kind  of  counsel  was  he  seeking? 

A.  Just  counsel  as  to  procedures. 

Then  tab  23c  is  the  deposition  of  Mr.  Nelson  in  Nader  v.  Butz. 

Mr.  Eait.sback.  Mr.  Chairman  ? 

The  CHAiRMAisr.  Mr.  Railsback. 

Mr.  RArLSBACK.  I  wonder  if  we  could  be  advised  as  to  when  Kalm- 
bach — when  we  had  our  staff  presentation,  we  had  Kalmbach's  grand 
jury  testimony,  which  frankly,  seems  to  me  to  be  at  great  variance  with 
what  we  are  studying  right  now.  What  were  the  respective  dates  ? 

Mr.  Altshuler.  Congressman,  the  testimony  we  included  of  Mr. 
Kalmbach's  was  executive  session  testimony  at  the  SSC. 

Mr.  Railsback.  Oh,  was  it  ? 

Mr.  Altshtjler.  It  was  beginning  around  February  of  this  year. 
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Mr.  Railsback.  So  it  was  after  these 

Mr.  Altshtjler.  Yes,  these  were  all  1973  depositions. 

]Mr.  Railsback.  I  just  mention  that.  I  am  wondering  what  your  pur- 
pose is  in  this  particular  presentation?  Is  it  to  show  that  Kalmbach  is 
not  trustworthy,  or  is,  are  we  to  believe  the  credibility  of  these  state- 
ments ? 

Mr.  St.  Clair.  This  is  sworn  testimony.  It  is  not  interview  testi- 
mony. It  is  sworn  testimony  previous  in  time  by  almost  a  year.  I  would 
suggest  it  probably  is  entitled  to  greater  weight,  perhaps.  But  this  is 
something  the  committee  is  going  to  have  to  deal  with. 

Mr.  Railsback.  Thank  you. 

Mr.  St.  Clair.  But  it  seems  to  me  this  is  information  the  committee 
should  have. 

INIr.  Drinan.  ]\Ir.  Chairman? 

The  CiiAiRiMAN.  Father  Drinan. 

Mr.  Drinan.  ]\Ir.  St.  Clair,  going  back  a  bit  for  point  of  clarification, 
I  wonder  when  exactly  IVIr.  Kalmbach  saw  the  letter  of  Patrick  Hill- 
ings under  tab  23a  on  page  112,  he  is  being  questioned.  He  says: 

Mr.  Kalml)ach,  you  havp  read  the  letter  from  Patrick  Hillings  to  President 
Nixon  in  December  of  1970,  have  you  not? 
A.  Yes  I  have. 

I  wonder  what  the  evidence  is  as  to  when  ]Mr.  Kalmbach  actually 
saw  that  letter? 

jMr.  St.  Clair.  Sir.  I  do  not  know.  I  really  don't.  Maybe  during  the 
noon  recess,  we  can  read  through  some  of  this  to  see  if  we  can  shed 
some  light  on  it. 

Mr.  Drinan.  Thank  you. 

Mr.  St.  Clair.  It  is  clear  he  was  aware  of  it  at  the  time  of  this 
interrogation. 

Mr.  Waldie.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Waldie. 

]Mr.  Waldie.  It  appeal's  to  me  that  what  is  happening  there  is  that 
he  is  being  shown  the  letter  by  the  examining  attorney. 

]Mr.  St.  Clair.  That  would  appear  to  me  to  be  the  case,  too.  but  I 
would  want  to  be  more  sure  than  that. 

The  Chairman.  Please  proceed. 

yiv.  St.  Clair.  Mr.  Chairman,  then  on  page  76,  under  the  heading, 
"Cross  examination  by  INIr.  Goldbloom,"  he  asked,  characteristically 
apparently,  a  rather  long  question : 

<}.  I  have  a  conplf^  of  (juestioTis,  Mr.  Nelson.  During  the  course  of  your  various 
discussions  with  Members  of  Congress  or  congressional  staff  members  or  the 
President  or  members  of  the  White  House  staff  or  with  w^homever  you  may  have 
come  in  contact  or  officials  of  the  Department  of  Agriculture  in  connection  with 
your  efforts  to  obtain  a  satisfactory — that  is,  satisfactory  to  your  interest — 
r':'-ult  ('oncerning  the  price  support  level  were  there  discussions  to  the  effect  that 
tl)e  making  of  political  contributions  by  the  agricultural  trust  would  have  an 
effect  or  an  impact  upon  the  decisions  to  be  reached  by  the  Grovemment  as  to 
the  price  support  level? 

A.  Absolutely  not. 

Q.  Did  anyone  intimate  to  you  that  the  making  of  political  contributions,  or 
for  that  matter,  the  failure  to  make  political  contributions,  would  have  any 
kind  of  effect  on  such  a  determination? 

A.  No,  they  did  not. 
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Q.  And  in  the  course  of  your  discussions  did  you  or  otliers  representing  your 
interests  suggest  that  the  maliing  of  political  contributions  might  have  a  bene- 
ficial result? 

A.  No.  Absolutely  not. 

On  the  next  page,  77 : 

A.  I'd  just  like  like  to  say  this :    I  take  it  that  what  you  are  asking  me — the 
essence  of  what  you  are  asking  me  is,  was  there  a  quid  pro  quo. 
Q.  Exactly. 
A.  There's  never  been  a  quid  pro  quo  in  my  total  experience. 

Then  23d  is  the  testimony  of  Mr.  David  Parr  in  the  same  case, 
Nader  v.  Butz  and  on  page  152  thereof,  the  question  is  put : 

In  connection  with  the  efforts  that  you  testified  about  in  which  you  partici- 
pated to  obtain  a  change  in  the  Secretary's  March  12th  decision  to  maintain  the 
price  support  level  at  $4.66  a  liundredweight,  which  is  what  it  had  been  the 
previous  year,  did  you  eitlier  believe,  or  say  to  anyone,  that  the  making  of  i>o- 
litical  contributions  by  TAPE  to  any  committee  or  group  supporting  either  the 
President  of  the  United  States  or  Republican  congressional  candidates  could 
achieve  a  change  in  the  price  support  determination? 

A.  No. 

Q.  Did  anyone  ever  say  to  you,  either  directly  or  by  implication,  or  by  inference 
that  if  political  contributions  were  made  by  TAPE  to  committees  which  were 
Republican  in  nature,  that  the  making  of  those  political  contributions  would 
help  to  effectuate  a  change  in  the  price  support  determination  of  the  Secretary 
of  March  12,  1971? 

A.  No. 

Q.  Do  you  believe  that  the  making  of  political  contributions  by  TAPE,  or  by 
any  otlier  political  trust  associated  with  a  dairy  farmers  organization  caused 
the  change  in  the  price  support  determination  of  the  Secretary  of  Agriculture 
of  March  25,  1971? 

A.  No. 

Tab  23e  is  the  deposition  of  Attorney  Marion  E.  Harrison.  Cross- 
examination  ajjain  by  Mr.  Goldbloom.  A  long  question,  which  I  think 
is  of  the  same  substantive  effect  as  previous  questions.  I  will  try  to 
paraplirase  it  in  the  interest  of  saving  time. 

He  asked  Attorney  Harrison: 

Did  you  at  any  time  during  the  presentations  that  you  made  to  officials  of  the 
Department  of  Agriculture  or  personnel  on  the  White  House  staff  or  for  that 
matter,  anyone  else,  discuss  the  matter  of  political  contributions  that  were  made 
or  were  going  to  be  made  or  the  possibility  of  their  being  made  in  connection 
with  your  efforts  to  obtain  a  satisfactory  result  for  your  client's  interests  on 
the  dairv  price  support  level? 

A.  No. 

Q.  Did  you  ever  at  any  time  in  the  course  of  your  activities  to  obtain  a 
satisfactory  result  for  your  clients'  interests,  suggest  or  intimate  or  say  that 
political  contributions  might  be  made  and  that  this  would  be  a  way  of  achieving 
a  satisfactory  result  for  that  determination? 

A.  No. 

Finally — 

Did  anyone  ever  suggest  to  you  from  the  personnel  of  the  Department  of 
Agriculture,  personnel  on  the  White  House  staff  or  anywhere  else  for  that  matter^ 
that  if  political  contributions  were  made  by  your  clients,  that  this  wouM  help 
to  achieve  a  satisfactory  result  for  your  clients'  Interests? 

A.  Certainly  not. 

Tab  24. 

Mr.  Seiberling.  Mr.  Chairman? 

Mr.  HoGAN.  Point  of  clarification,  Mr.  Chairman? 

The  Chairman.  Mr.  Seiberling. 
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Mr.  Seiberling.  Mr.  Chairman,  I  wonder  if  Mr.  St.  Clair  could  tell 
us  whether — these  all  are  statements  that  there  were  no  political 
motivations — I  mean  no  influence  motivations  in  making  these  contri- 
butions with  respect  to  price  support.  Is  there  any  testimony  by  these 
people  as  to  why  they  did  make  political  contributions? 

Mr.  St.  Clair.  I  do  not  know  of  anything  explicit  to  that  respect, 
except  that  they  were  anxious  to  obtain  support  for  their  clients,  the 
dairy  farmers.  I  think  the  thrust  of  this  testimony  is  it  is  not  a  quid  pro 
quo :  You  do  not  get  the  money  if  you  do  not  give  the  increase  and  if 
you  do  give  the  increase,  you  ao  get  the  money. 

Mr.  Seiberling.  I  see. 

The  Chairjvian.  Mr.  Hogan. 

Mr.  HoGAN.  Mr.  Chairman,  I  am  wondering  if  this  material  that 
was  just  presented  to  us  was  available  to  our  staff,  this  testimony,  and 
if  so,  why  it  was  not  presented  to  us  previously? 

Mr.  DoAR.  I  can  explain  that  generally,  but  Mr.  Altshuler  can  ex- 
plain it  specifically. 

There  was  subsequent  testimony  of  all  of  these  witnesses,  as  well  as 
the  fact  that  after  Mr.  Kalmbach  pled  guilty,  since  he  made  avail- 
able a  great  number  of  records,  taken  as  a  whole,  our  judgment  was 
that  what  we  presented  to  the  committee  was  a  fair  and  objective 
presentation. 

Mr.  HoGAN.  I  am  wondering  about  the  testimony  in  the  Nader  v. 
Butz  case  which  we  have  been  hearing  here.  If  this  is  not  an  adversary 
proceeding,  I  would  assume  we  would  include  exculpatory  as  well  as 
inculpatory  material. 

Mr.  Altshtje^r.  With  regard  to  the  Nader  v.  Butz  deposition  testi- 
mony, the  testimony  was  given,  some  of  it  in  1972,  much  of  it  in  early 
1973.  Almost  all  of  the  principals  had  testified  as  late  as  early  this 
year  in  the  Senate  select  committee  and  we  include  for  the  most  part 
the  most  recent  testimony,  although  there  was  some  of  this  Nader  v. 
Butz  in  our  fact  book  as  well. 

Mr.  HoGAN.  I  certainly  do  not  recall  hearing  any  of  this  exculpatory 
material  in  any  of  our  staff  presentation. 

Mr.  Dennis.  Mr.  Chairman,  may  I  inquire  ? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis  Following  up  on  what  Mr.  Hogan  is  saying,  which  I 
think  is  a  valid  point,  what  you  are  saying  is  that  you  used  the  later 
testimony,  essentially. 

Now,  I  can  understand  that  very  well  in  an  adversary  situation  and 
perhaps  to  my  notion,  this  indicates  to  me,  among  other  things,  that 
we  have  had  more  of  an  adversary  situation  here  right  along  than  we 
have  been  willing  to  admit.  But  that  is  what  we  are  getting,  it  seems 
to  me.  If  you  people  were  presenting  both  sides,  you  would  not  have 
used  just  the  later  testimony,  you  would  have  used  both  of  them,  which 
are  not  consistent,  and  let  us  see  them  both.  That  is  Mr.  Hogan 's  point. 

Mr.  Doar.  Let  me  say  this.  Congressman  Dennis.  I  do  not  tliink  that 
that  is  a — I  personally  was  not  aware  of  this  earlier  testimony. 

On  the  other  hand,  after  6  months  of  working  with  the  staff,  both 
the  members  selected  by  the  majority  and  the  members  selected  by  the 
minority,  I  have  complete  confidence  that  all  of  the  staff  members 
understood  the  direction  that  the  committee  gave  to  it  to  make  a  fair 
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and  objective  presentation.  I  can  assure  you  that  there  was  no  inten- 
tional eifort  on  anyone's  part  throughout  this  proceeding  to  keep  from 
the  committee  any  piece  of  testimony  that  was  pertinent  to  the  in- 
quiry, whether  it  was  inculpatory  or  exculpatory.  There  may  have  been 
a  mistake  in  this  instance — I  do  not  think  so.  But  I  do  say  to  you  that 
to  conclude  from  this  that  there  is  some  sort  of  number  of  documents 
that  the  staff  has  shielded  from  you  would  be,  really,  I  believe,  un- 
justified. 

Mr.  Dennis.  Well,  Mr.  Doar,  let  me  say  that  I  do  not  make  that 
suggestion,  either.  I  have  the  greatest  respect  and  confidence  in  you  and, 
as  far  as  I  know,  in  the  staff.  They  are  difficult  judgmental  decisions 
you  have  to  make.  I  recognize  that.  The  most  I  would  suggest  is  that 
this  might  indicate  that  in  making  those  selections,  there  has  sometimes 
been  perhaps  unconscious  bias  or  lack  of  success,  at  least,  in  the  effort 
which  I  accept  you  made  as  you  say  you  did.  I  believe  that  is  correct. 

The  Chairman.  Let  the  Chair  state  that  I  believe  that  since  this  has 
come  to  the  attention  of  the  committee  members,  it  will  be  objectively 
viewed.  I  think  that  both  Mr.  Doar  and  Mr.  Altshuler,  who  have  spoken 
now — Mr.  Altshuler  does  not  say  that  there  was  not  a  portion  of  this, 
but  we  are  glad  to  have  it  and  this  is  the  reason  for  this  presentation.  I 
believe  that  it  would  be  absolutely  unfair  to  draw  any  conclusion 
other  than  what  is  now  here  in  the  fact  that  we  did  not  get  that  in  this 
one  single  instance. 

Mr.  McClort.  Mr.  Chairman,  I  do  not  want  to,  myself,  participate 
in  any  suggestion  that  would  indicate  that  staff  has  not  provided  us 
with  a  fair  and  impartial  and  objective  presentation,  providing  both 
the  favorable  and  unfavorable  documentary  evidence  insofar  as  the 
President  is  concerned.  I  think  that  if  anything,  any  omission  would 
be  inadvertent  or  it  would  be  based  on  a  question  of  judgment. 

I  feel,  too,  that  the  role  of  counsel  for  the  President  to  provide  any 
omissions  or  any  gaps  or  any  supplemental  material  is  an  entirely  ap- 
propriate one.  I  do  not  think  the  mere  fact  that  he  has  available  or 
makes  this  available  to  us  should  imply  that  we  have  not  had  objective 
presentation  without  that. 

Let  me  further  suggest,  Mr.  Kalmbach  is  a  witness.  We  have  all 
agreed  Mr.  Kalmbach  is  going  to  be  called  as  a  witness  before  our 
committee  and  we  will  have  the  opportunity  to  examine  him  at  length, 
both  our  counsel  and  the  President's  counsel,  to  try  to  derive  what  is 
the  truth  insofar  as  Mr.  Kalmbach's  testimony  or  position. 

Mr.  Dennis.  Will  the  gentleman  yield  ? 

Mr.  McClory.  Yes,  I  jdeld. 

Mr.  Dennis.  I  would  just  like  to  say  that  I  think  it  ought  to  be  pos- 
sible on  both  sides  to  point  out  apparent  discrepancies  without  having 
a  suggestion  made  that  reflection  is  being  made  on  anyone  individually 
or  on  their  integrity  or  anything  like  that.  I  certainly  did  not  intend  to 
make  any  such.  If  I  seemed  to,  I  am  sorry.  But  that  does  not  preclude 
me  from  pointing  out  an  apparent  discrepancy.  That  is  legitimate  on 
both  sides. 

Mr.  McClort.  I  am  not  suggesting  that.  I  just  do  not  want,  because 
it  comes  from  this  side,  I  do  not  want  to  leave  any  inference.  I  want  to 
express  my  personal  concept,  my  personal  appraisal  of  our  staff.  I  cer- 
tainly would  not  want  it  to  be  misunderstood  by  not  speaking  out  on 
this  occasion. 
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Mr.  Sarbanes.  Mr.  Chairman? 

The  Chairman.  Mr.  Sarbanes. 

Mr.  Sarbanes.  On  this  question,  I  just  want  to  point  out  that  I  do 
not  recall  in  the  presentation  that  we  received  from  the  staff  an}'  mate- 
rial that  was  conclusionary  in  the  way  that  this  material  is.  In  effect, 
what  you  have  here  are  conclusionary  questions  asked  and  a  "yes"  or 
"no.-'  None  of  these  questions  deals  with  what  was  actually  said.  They 
say,  wliat  was  the  conclusion  about  that  meeting  ? 

As  I  recall  our  presentation,  there  were  no  conclusionary  elements  of 
that  sort.  It  dealt  simply  with  what  was  said  in  a  factual  way. 

I  for  one  do  not  want  to  conclude  that. 

Mr.  Kastenmeier.  Mr.  Chairman  ? 

The  CiiAiRMAN.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Very  briefly,  the  point  has  been  raised  and  it 
mifrht  be  valuable  for  committee  members  to  have  commentary  by  our 
staff  on  the  presentation,  written  commentary,  by  our  staff  on  the  pre- 
sentation of  Mr.  St.  Clair  in  which,  either  directly  or  indirectly,  there 
can  be  comment  on  why  certain  evidence  was  not  submitted  as  an  evalu- 
ation of  that.  That  would  be  useful  for  us,  it  seems  to  me,  rather  than 
to  pose  a  question  at  this  time. 

The  Chairman.  We  have  already  instructed,  and  this  was  a  request 
made  by  the  members,  that  there  be  at  the  appropriate  time  the  various 
comments  from  our  staff  counsel. 

Mr.  Owens.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Owens. 

Mr.  Owens.  I  would  just  like  to  point  out,  too.  T  gness  we  are  arguing 
the  point,  but  this  is  the  first  time  in  three  books'  presentation  that  any- 
thing of  any  substance,  I  think,  has  been  brought  to  the  committee's 
attention  which  is  basicallv  new  in  terms  of  factual  or  documentary 
evidence.  I  think  that  speaks  very  well  for  the  fact  that  the  committee 
staff  has  combed  through  the  materials  available  and  have  been  very 
impartial.  The  purpose  of  this  session  with  Mr.  St.  Clair  was  to  allow 
him  to  bring  any  new  factual  information  to  our  attention.  This,  I 
believe,  is  the  first  time  he  has  succeeded  in  the  sense  of  bringing  anj^- 
thing  directly  new  to  us. 

We  have  allowed  Mr.  St.  Clair,  if  I  may  just  finish  this  one  point, 
we  have  allowed  Mr.  St.  Clair  to  offer  ^drtually  anything  that  he  wants 
to,  and  much  over  my  objection  and  that  of  other  members,  we  have 
allowed  him,  in  essence,  to  argue  the  evidence  and  to  introduce  evidence 
of  a  secondary  or  derivative  nature  when  he  has  available  or  his  client 
has  available  to  him  much  better  evidence,  which  we  are  going  to  arsfue 
later. 

But  I  think  that  the  committee  staff  has  done  an  exceptionally  good 
job  of  presenting  both  sides  of  the  evidence  that  has  been  available. 

Mr.  HooAN,  Will  the  gentleman  yield  ? 

Mr.  Owens.  Yes. 

Mr.  HoGAN.  The  thing  that  troubled  me  was  that  this  was  not  new 
material.  This  testimony  took  place  in  1972  and  I  would  assume  in  a 
case  as  important  as  this  that  our  staff  would  haA'e  certainly  read  this 
testimony  and  it  seems  to  me  they  should  have  brought  it  to  our  atten- 
tion. It  is  not  new  material.  It  is  1972  material. 
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Mr.  Owens.  I  would  point  out  to  the  gentleman  that  there  is  counsel 
for  the  minority  on  the  staff,  too,  and  I  think  the  staff 

The  Chahuvian.  I  think  that  we  have  had  enough  discussion.  The 
question  is  not  on  whether  or  not  this  was  or  this  was  not  intended  one 
way  or  another.  We  have  the  material  which  is  being  presented  and  the 
members  of  the  committee  will,  I  am  sure,  make  their  judgment  as  to 
whether  there  were  intentions  or  suggestions,  whatever  they  might  be. 

Let  us  proceed,  Mr.  St.  Clair. 

Mr.  Kangel.  Mr.  Chairman,  could  we  thank  Mr.  St.  Clair  for  bring- 
ing tliis  to  our  attention  and  for  the  method  in  which  he  has  presented 
it? 

The  Chairman.  Absolutely.  I  am  sure  the  committee  is  appreciative 
of  this. 

Mr.  St.  Clair.  Tab  24. 

Mr.  McCahill.  Economic  and  traditional  political  considerations 
were  the  only  basis  of  the  decision  to  increase  the  price  support  level. 
Increased  costs  and  other  economic  factors  raised  by  dairymen,  the  po- 
litical pressure  which  precluded  a  veto  of  a  bill  which  would  set  parity 
at  a  minimum  of  85  percent  and  possibly  as  high  as  90  percent,  the 
potential  threat  of  production  controls  which  would  decrease  the  milk 
supply  and  the  need  for  an  increased  supply  of  excess  were  factors 
which  caused  Secretary  Hardin  to  change  his  earlier  decision. 

]Mr.  St.  Clair.  In  support  of  this,  there  is  an  affidavit  of  Secretary 
Hardin  executed,  I  think,  after  he  left  the  Government,  dated 
]\Iarch  7.  1974,  or  at  least  that  is  the  date  of  the  notarial,  but  in  any 
event,  we  have  marked  for  your  special  attention  paragraphs  7,  and 
10  through  12.  In  the  interest  of  moving  this  along,  I  would  only 
orally  call  your  attention  to  paragraph  10  which  says : 

The  decision  to  set  the  price  support  level  at  $4.93  per  cwt.  was  based  entirely 
on  a  reconsideration  of  the  evidence  on  the  basis  of  the  statutory  criteria. 

No.  11.  Neither  the  decision  to  reevaluate  the  $4.66  per  cwt.  support  price  level 
nor  the  ultimate  decision  to  establish  the  price  support;  level  at  $4.93  per  cwt. 
was  based  on  any  consideration  other  than  those  outlined  in  this  aflSdavit. 
Specifically,  at  no  time  did  any  person  or  organization  promise  to  lead  me  to 
believe  that  funds  of  any  kind  or  anything  of  value  would  be  paid  to  me  or  any 
other  person  or  organization  in  return  for  a  reevaluation  of,  or  increase  in,  the 
price  support  level. 

Paragraph  12.  Being  cognizant  of  the  views  of  Congress,  as  well  as  the  views 
of  the  dairy  industry  and  other  industries  affected  by  our  programs,  with  respect 
to  the  administration  of  statutes  relating  to  agriculture,  is,  of  course,  a  funda- 
mental part  of  the  Secretary's  role. 

Tab  24b. 

Mr.  Drinan.  Mr.  Chairman?  Mr.  Chairman? 

The  Chairman.  Father  Drinan. 

INIr.  Drinan.  A  point  of  clarification,  Mr.  St.  Clair.  I  do  not  find 
the  tab  justified  in  fhe  material.  "Traditional  political  considera- 
tion," as  I  read  Mr.  Hardin,  he  is  saying  expressly,  precisely  in  the 
reference  that  you  read  that  all  political  considerations  are  out.  It 
may  1^,  that  I  do  not  understand  "traditional  political  considerations." 
Would  vou  care  to  elaborate  on  that,  please? 

Mr.  St.  Clair.  Well.  I  think  certainly  the  reference  in  paragraph  12, 
Father  Drinan.  to  being  cognizant  of  the  views  of  Congress  is  at  least 
an  oblique  way  of  making  reference  to.  as  he  viewed  it  at  least,  over- 
whelming congressional  support  for  the  increase. 
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Then  in  paragraph  4 — I'm  sorry,  sir. 

Mr.  Drinan.  No.  I  think,  sir,  that  that  is  covered  in  the  second  sen- 
tence of  the  tab  where  you  speak  of  the  political  pressure  which  pre- 
cluded a  veto  of  the  bill.  I  wonder  what  the  "traditional  political 
considerations"  are.  Both  parties  follow  these  and  I  really  think  we 
have  to  define  that  because  it  is  not  justified  in  the  tab. 

Mr.  St.  Clair,  All  I  can  tell  you  is  what  I  infer  that  to  mean,  and 
that  is  when  the  President  is  faced  with  a  Congress  that  has  appar- 
ently sufficient  support  to  override  a  veto,  he  has  to  look  at  the  question 
from  a  political  consideration  that  it  is  going  to  happen  anyway,  should 
I  not  therefore,  change  my  view  and  go  along  with  it. 

Mr.  Sarbanes.  Would  the  gentleman  yield  ? 

Mr.  St.  Clair.  That  is  my  interpretation. 

Mr.  Drinan.  Well,  in  the  material  that  was  furnished  here  and  in 
the  whole  history  of  this  case,  it  had  been  suggested  to  the  President 
that  he  veto  a  bill  if  a  bill  came  from  Congress  and  then  say  to  the 
consumers  of  America  that  I  have  protected  you  from  a  1  cent  raise 
per  quart  of  milk.  Would  that  be  a  traditional  political  consideration? 

Mr.  St.  Clair.  That  would  be  a  consideration  and  probably  a  tra- 
ditional one  but  it  was  not,  that  one  was  not  chosen.  The  other  con- 
sideration which  was,  in  my  view,  a  traditional  political  consideration, 
was  that  if  it  is  going  to  happen,  then  maybe  I  had  better  get  credit 
for  it  and  that  is  only  Mr.  St.  Clair's  interpretation. 

And  very  frankly  I  would  not  want  to  put  words  in  the  President's 
mouth .  But  I  think  that.  I  believe  that. 

Mr.  Drinan.  But  this  is  not  justified  by  any  information  you  give 
us  under  tab  24  ? 

Mr.  St.  Clair.  Well,  sir,  I  feel  that  this  fairly  states  it  in  summary 
form.  But  of  course 

Mr.  Drinan.  I  yield  to  Mr.  Sarbanes. 

Mr.  Sarbanes.  I  take  it  the  considerations  you  are  referring  to  in 
sentence  one  are  the  ones  set  out  in  sentence  two,  is  that  correct? 

Mr.  St.  Clair.  Yes,  T  believe  that  is  so. 

Mr.  Sarbanes.  Well,  then  if  that  is  the  case,  which  caused  Secre- 
tar\'  Hardin — I  take  it  to  be  accurate  sentence  one  should  have  said 
"Secretary  Hardin  stated  that,"  and  that  is  what  the  backup  material 
would  support,  that  sentence  one  plus  two  that  started  "Secretary 
Hardin  stated  that,"  and  that  would  be  accurate? 

Mr.  St.  Clair.  That  would  be  accurate. 

Mr.  Sarbanes.  Thank  you. 

Mr.  Drinan.  Thank  you. 

Mr.  Mezvinsky.  Mr.  Chairman? 

The  Chairman.  Mr.  INIezvinsky. 

Mr.  St.  Clair.  Tab  24b.  I  am  sorry. 

Mr.  Mezwnskt.  Mr.  Chairman,  on  this  and  following  it  up,  since 
there  is  the  question  of  whether  or  not  it  is  conclusionary,  I  would 
like  to  just  raise  a  point.  And  I  can  either  wait  until  after  he  finishes 
it  so  that  we  can  discuss  the  whole  book  or  I  will  maybe 

The  Chairman.  Whv  don't  we  withhold  these  comments  until  later? 
The  orentlpman  from  Ohio  has  already  made  several  points  of  order 
regarding  this. 

Mr.  Mezvtnsky.  I  have  got  some  specific  points  and  then  I  will 
make  it.  Number  one  is  we  have  subpenaed  some  tapes,  some  con  versa- 
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tions  in  this  area,  and  I  gather  Mr.  St.  Clair's  position,  or  I  will  say 
counsel  for  the  President's  position  is  that  all  of  the  information  we 
have  here  in  front  of  us  is  all  that  is  needed  in  order  to  make  a  decision 
in  this  matter. 

We  subpenaed,  you  know,  conversations  between  the  President  and 
John  Connally  on  March  22  and  March  23.  On  tab  13  vou  refer  to  that 
conversation  specifically  of  March  23.  We  have  also  subpenaed  the  con- 
versations between  the  President  and  Charles  Colson  on  March  19, 
1971  or  March  21, 1971,  March  22, 1971,  four  conversations  and  March 
23,  March  24  there  are  three  conversations  there.  And  on  March  25  as 
well  between  the  President  and  John  Ehrlichman  and  March  19, 1971, 
and  then  we  have  one  on  March  23,  1971,  March  25,  1971,  one  in  the 
morning  and  one  in  the  afternoon. 

Now  I  just  want  to  understand  since  this  is  the  last  tab  and  you  come 
to  a — and  I  am  not  ^oing  into  the  merits  at  this  time  as  to  the  tab 
itself,  and  whether  it  is  a  conclusion  of  a  statement  of  fact — but  am  I  to 
presume  then  that  we  can  conclude  that  these  conversations  that  have 
been  subpenaed  by  this  committee,  which  would  be  relevant  and  per- 
tinent to  our  inquiry,  in  the  opinion  of  the  majority  of  this  committee, 
is  such  that  you  feel  that  there  is  not  a  basis  for  further  presentation  of 
the  evidence  as  requested  in  our  subpena  ? 

Mr.  St.  Clair.  Sir,  not  intending  to  engage  in  an  extended  consti- 
tutional discussion,  may  I  make  an  inquiry  through  the  Chair  as  to 
what  subpenas  you  have  made  reference  to  ?  Are  these  still  outstanding 
or  have  these  expired  ? 

Mr.  Mezvinsky.  These  are  the  dairy  subpenas. 

Mr.  St.  Clair.  I  know.  Is  it  outstanding  or  one  that  has  already 
expired  ? 

Mr.  Mezvinsky.  Yes,  it  is  outstanding.  Requests  have  been  made 
and  it  is  my  understanding  that  prior  to  the  subpena  statements  were 
made  indicating  that  this  would  be  all  of  the  material  that  we  would 
receive. 

Mr.  St.  Clair.  If  I  may  then  answer,  I  would  not  want  to  speak  for 
the  President  on  any  outstanding  subpenas.  As  you  know,  he  is  out  of 
the  country.  I  have  wired  the  copies  of  them  to  him.  I  have  not  had  a 
response  yet,  and  I  would  not  want  to  speak  for  him. 

But.  if  I  may  respond  to  the  substance  of  your  question  ? 

Mr.  Mezvinsky.  Sure.  I  would  appreciate  it. 

Mr.  St.  Clair.  This  is  admittedly  argumentative  but  you  have  the 
tape  of  the  administrative  official  meeting  in  which  everyone  sat  down 
and  decided  what  to  do.  They  have  said  that  it  was  raining  out  the 
day  before.  They  were  not  going  to  do  it  the  day  before.  That  all  is 
submitted  in  that  one  meeting  in  which  the  decision  was  made.  And  it 
would  seem  to  me  to  be  of  only  academic  interest  to  know  what  was 
said  prior  thereto  because  you  have  the  decision  and  the  circumstances 
regarding  its  making. 

Mr.  Mezvinsky.  Mr.  St.  Clair 

Mr.  St.  Clair.  That  is  my  argument  with  respect  to  it. 

Mr.  Mezvinsky.  OK,  thank  you.  I  appreciate  that. 

Now,  as  a  quick  follow  up  on  that,  in  view  of  that  comment,  have  you 
listened  yourself  to  any  of  the  tapes  that  have  been  specifically  re- 
quested to  give  a  basis  for  that  decision  which  you  have  just  made? 
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Have  you  yourself  listened  to  these  conversations  whicli  you  in  fact 
seem  to  indicate  by  this  presentation  will  not  add  significantly  to  any 
Ixind  of  a  determination  regarding  this  particular  allegation? 

Mr.  St.  Clair.  AVcll.  sir,  to  answer  your  question,  I  have  not  listened 
to  all  of  them  or  all  of  any  one  of  them.  I  cannot  now  state  whether 
or  not  I  have  listened  to  a  portion  or  not  of  one  of  them  or  more. 

That  is  not,  however,  the  thrust  of  my  argument.  The  thrust  of 
my  argument  is  that  the  context  of  the  decision  meeting  by  itself 
forecloses  prior  considerations,  because  that  is  when  it  was  made,  and 
those  were  the  considerations  that  led  to  the  conclusion. 

Mr.  Mezvinsky.  I  respect  that.  I  guess  what  I  have  to  say  is  I 
question  it  in  regard  to  the  fact  that  you  yourself  may  not  have  listened 
to  this  and  I  would  simply  ask  the  last  point.  Is  this  a  decision  that 
you  have  made  or  is  this  a  decision  that  your  client  has  requested  you 
not  to  listen  to  these  particular  tapes?  Is  this  a  voluntary  action  on 
jour  part  or  is  this  an  action  by  your  client  not  to  listen  to  these  partic- 
ular tapes  regarding  the  dairy  matter? 

Mr.  St.  Clair.  Well,  I  will  be  glad  to  answer. 

The  Chairman.  I  do  not  think  you  have  to  answer  that  if  you  do 
not  want  to,  Mr.  St.  Clair. 

Mr.  St.  Clair.  I  do  not  want  to  be  in  the  position  of  not  wanting 
to  answer  him.  I  will  only  say  this,  that  in  my  view  there  is  only  one 
person  who  has  the  decision  with  respect  to  whether  or  not  these  are  to 
be  produced  for  any  use  and  that  is  the  President  and  not  his  counsel. 

1  do  not  happen  to  have  that  constitutional  authority  and  if  anyone 
tried  to  vest  me  with  it,  I  would  reject  it. 

The  Chairman.  Well,  thank  you. 

Mr.  Mezvinsky.  I  don't  have  any  further  questions. 

The  Chairman.  Mr.  St.  Clair,  you  have  just  the  other  tab,  is  it  ? 

Mr.  St.  Clair.  Yes;  and  I  can  summarize  that  very  quickly. 

The  Chairman.  "Wliy  not,  so  that  we  can  recess  until  2  o'clock. 

Mr.  St.  Clair.  This  is  only  done  to  complete  the  paperwork  with 
respect  to  the  legal  requirements  and  sufficiencies  of  that  price  support 
program  by  publication  in  the  Federal  Register  and  the  like. 

The  Chairman.  Thank  you;  and  the  committee  will  recess  until 

2  o'clock. 

[Whereupon,  at  12 :55  p.m.  the  committee  was  recessed  to  reconvene 
at  2  p.m.  this  same  day.] 

afternoon  session 

The  Chairman.  The  committee  will  come  to  order. 

I  would  like  to  state  that  Mr.  St.  Clair  advises  that  if  he  is  per- 
mitted to  go  on  uninterruptedly,  and  he  has  not  requested  that  we  not 
interrupt  him,  that  he  would  be  completed  with  his  presentation 
within  11/^  or  2  hours.  Is  that  correct,  Mr.  St.  Clair  ? 

Mr.  St.  Clair.  I  would  hope  so,  Mr.  Chairman.  But,  as  you  cor- 
rectly stated,  I  am  not  in  any  way  suggesting  that  I  am  not  prepared 
to  answer  questions. 

The  Chairman.  No;  I  have  stated  that,  because  I  want  to  make  it 
clear  that  it  is  not  as  a  result  of  any  request  from  Mr.  St.  Clair.  But, 
I  would  hope  since  we  do  want  to  get  on  with  this,  and  there  are  some 
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points  of  order  that  have  been  raised  which  will  be  resolved  and  ruled' 
upon  later,  that  Mr.  St.  Clair  be  given  this  opportunity.  And  I  would 
urge  each  member  to  wait  until  the  formal  presentation  by  Mr.  St. 
Clair  is  finished. 

Mr.  St.  Clair.  Mr.  Chairman  ? 

The  Chairman.  Mr.  St.  Clair. 

Mr.  St.  Clair.  This  book  is  the  last  full  book  that  we  have  prepared 
for  this  inquiry.  We  have  in  addition  to  it  a  group  of  papers  relating- 
to  the  President's  personal  income  tax  returns  which  will  be  presented 
in  addition  to  this  book  but  I  do  not  think  they  should  take  a  great 
deal  of  time. 

If  I  may  then  proceed  to  tab  1. 

The  Chairman.  Please  proceed. 

Mr.  McCahill.  On  June  5,  1971,  Ehrlichman  sent  a  memorandum 
to  Dean  in  which  he  stated  there  was  a  recent  episode  in  which  infor- 
mation was  leaked  to  a  newspaperman  and  asking  whether  this  is  in 
violation  of  any  statute  and  also  if  there  is  any  other  commitment 
taken  by  intelligence  people  regarding  secrecy  of  information  in  their 
possession. 

Tod  Hullin  inquired  of  Dean  as  to  the  status  of  this  request  in  a 
memorandum  dated  June  25, 1971.  Dean  inquired  of  Hullin  on  June  29, 
1971,  whether  in  light  of  the  New  York  Times  matter  the  report  was 
still  wanted.  On  July  2,  1971,  Dean  forwarded  this  memorandum  for 
Ehrlichmain  dated  June  16, 1971,  to  Hullin. 

Mr.  St.  Clair.  The  first  tab,  la,  is  a  very  brief  memorandum  which 
Mr.  Ehrlichman  states  that  the  President  would  like  to  know  whether 
or  not  the  recent  episode  of  a  leak  gained  through  satellite  or  other 
intelligence  means  constituted  a  criminal  violation  and  that  that  then 
was  followed  by  Mr.  Hullin  making  a  request  on  tab  b  to  Mr.  Doan 
jfor  some  legal  advice,  and  then  that  in  turn  was  responded  to  by  Mr. 
Dean  to  Mr.  Ehrlichman  under  date  of  June  16,  1971. 

Now,  in  your  book  the  first  and  second  page  may  be  transposed.  I  do 
not  know  whether  we  have  had  an  opportunity  to  make  that  correction 
or  not,  but  this  memorandum  from  John  Dean  to  Mr.  Ehrlichman 
purports  to  review  the  applicable  statutes  and  law  regarding  disclosure 
of  intelligence  information  to  newspapers.  And  I  would  only  cite  for 
the  moment  the  conclusion  that  the  United  States  has  no  law  similar 
to  England's  Official  Secrets  Act  and,  therefore,  prosecution  of  a  civil- 
ian for  disclosure  of  classified  materials  generally  requires  proof  of 
disloyal  intent.  Military  personnel  may  generally  be  court-martialed 
for  violation  of  regulations  governing  classified  materials.  Certain 
administrative  remedies  relating  to  employment  are,  of  course,  always 
available.  Tab  2. 

Mr.  Wiggins.  Mr.  Chairman  ?  Well,  counsel,  I  just  want  to  be  sure 
which  leak  we  are  talking  abuot.  Is  this  the  Pentagon  papers  situation  ? 

Mr.  St.  Clair.  I  believe  it  is,  sir. 

Mr,  Wiggins.  All  right. 

Mr.  St.  Clair.  Tab  2. 

Mr.  MoCahill.  The  special  investigative  unit  was  established  to 
deal  with  the  problem  of  security  leaks,  and  only  afterwards  did  it  be- 
come a  field-operative,  investigative  force  because,  in  part,  of  problems 
arising  with  the  FBI. 
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Mr.  St.  Clair.  Before  going  on  with  this,  Mr.  Doar  just  advised 
me  that  my  response  to  you,  Mr.  Wiggins,  may  not  have  been  accurate, 
that  the  Pentagon  leak  did  not  take  place  until  a  couple  of  weeks  after 
that.  And  I  do  not  know  what  leak  was  involved  in  that  first  note. 

Tab  2  deals  with  the  establishment  of  the  special  investigative  unit 
which  has  become  known  as  the  Plumbers.  And  the  first  tab  is  Mr. 
Ehrlichman's  testimony  before  the  Senate  select  committee.  On  page 
2529  thereof,  just  a  little  below  the  middle  he  states  in  substance  that 
the  unit  was  originally  conceived  to  stimulate  other  departments  and 
agencies  to  do  a  better  job  of  controlling  leaks  and  the  theft  of  and 
other  exposure  of  national  security  secrets  from  within  the  depart- 
ments. 

And  he  states  that  the  unit's  job  was  to  get  other  departments  to 
do  a  better  job  on  their  own.  And  he  states  further  near  the  bottom 
that  they  were  to  require  vigorous  and  very  active  efforts  on  the  part 
of  the  responsible  people  in  the  departments  and  agencies  to  find  out 
who  was  responsible  and  how  it  happened  to  make  sure  that  it  could 
not  happen  again. 

Then  on  the  next  page,  2530,  at  the  bottom  in  a  rather  long  answer 
Mr.  Ehrlichman  details  further  the  circumstances  of  the  formation 
of  the  Plumbers  and  he  states  that  it  was  at  a  point  of  time  in  connec- 
tion with  the  Pentagon  papers  theft  that  a  whole  series  of  events 
took  place,  one  of  which  was 

"One  of  the  first  of  them,"  meaning  the  thefts,  "was  the  Pentagon 
Papers,  which  were  marked  Secret  and  Top  Secret,"  and  so  forth. 

And  then  with  respect  to  this  he  said  that  he  had  a  call  from  Mr. 
Mardian,  the  Assistant  Attorney  General,  advising  that  the  Justice 
Department  had  this  firm  fact,  and  this  firm  fact  was  that  the  Penta- 
gon papers  had  been  turned  over  to  the  Russian  Embassy.  Then  he 
recites  that  the  Attorney  General  came  over  and  reported  to  the  Presi- 
dent that  this  theft  had  evidently  been  perpetrated  by  a  number  of 
people,  a  conspiracy  and  some  of  the  people  were  identified  by  the 
Department  of  Justice  as  having  had  previous  ties  in  domestic  Com- 
munist activities. 

The  Attorney  General  then  reported  in  response  to  an  inquiry,  and 
Mr.  Ehrlichman  said,  "I  better  tell  you  how  the  inquiry  came  out." 
He  said : 

Mr.  Krogh  came  to  me  and  said  "I  am  haring  real  trouble  getting  the  FBI 
to  move  on  this,"  and  basically  my  function  was  to  do  down  field  blocking  for 
Mr.  Krogh  when  he  had  problems  in  the  Department.  And  T  said  "okay  I  will 
contact  the  Attorney  General  and  see  what  I  can  do"  which  I  did.  The  Attorney 
General  called  me  back  and  said  "we  have  a  very  tough  problem  here.  It  appeara 
that  a  top  man  in  the  FBI  put  a  routine  request  that  Mr.  Ellsberg's  father  in 
law  be  interviewed.  The  Director  has  given  that  top  man  notice  that  he  is  going 
to  be  transferred  and  demoted.  And  he  has  further  given  notice  that  that  inter- 
view and  interviews  of  that  family  are  not  to  take  place." 

And  Mr.  Ehrlichman  then  goes  on  to  describe  the  results  of  that 
information  and  he  then  talked  with  a  Mr.  Sullivan  and  asked  him 
"what  are  our  chances  of  getting  the  Bureau  to  move  ahead  on  this 
right  away?"  And  Mr.  Sullivan  said,  "very  slim  or  none."  And  then 
Mr.  Ehrlichman  says,  "So,  it  was  this  set  of  facts,  and  the  real  strong 
feeling  on  the  President  that  there  was  a  legitimate  and  Aatal  national 
security  aspect  to  this,  that  is  was  decided  first  on  Mr.  Krogh's  recom- 
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mendation,  with  my  concurrence,  that  the  two  men  in  this  special  imit 
who  had  had  considerable  investigative  experience  be  assigned  to  fol- 
low up  on  the  then  leads  and  rather  general  leads  that  were  in  the  file." 

And  then  the  testimony  is  devemped  that  Hunt  and  Liddy  were 
those  two  men. 

The  next  tab,  b,  is  an  affidavit  of  Mr.  Colson  filed  in  the  case  of 
United  States  against  Ehrlichman  in  the  District  Court  in  the  Dis- 
trict of  Columbia.  And  I  will  try  to  summarize  this  briefly  for  you. 

The  entire  affidavit  is  set  forth. 

On  the  first  page  near  the  bottom  he  describes  that  the  President 
"repeatedly  emphasized  the  tremendous  gravity  of  the  leaks  and  his 
concern  that  Ellsberg  and/or  Ellsberg's  associates  might  continue  the 
pattern."  And  he  says  "I  can  remember  the  President  saying  on  a 
number  of  occasions  that  if  the  leaks  were  to  continue  there  would  be 
no  credible  U.S.  foreign  policy  and  that  the  damage  to  the  Grovem- 
ment  and  to  the  national  security  at  a  very  sensitive  time  would  bo 
severe."  Then  he  says  "He  referred  to  the  many  sensitive  matters  that 
were  then  either  being  negotiated  or  considered  by  the  administration. 
For  example,  the  SALT,  Soviet  detente,  the  Paris  negotiations  and 
his  plans  for  ending  the  war  in  Vietnam." 

Later  on  the  page  he  cit€s  Dr.  Kissinger  was  even  more  upset  about 
the  leaks  than  the  President  and  he  believed  the  leaks  must  be  stopped 
at  all  costs,  that  Ellsberg  must  be  stopped  from  making  further  dis- 
closure of  classified  information  and  that  those  acting  in  concert  with 
him  must  be  stopped. 

And  then  further,  two-thirds  of  the  way  down  relating  further  to 
Dr.  Kissinger's  attitude,  he  recites  that  Dr.  Kissinger  felt  that  "Ells- 
berg's activities  or  the  activities  of  those  acting  with  him  or  pursuant 
to  this  example  could  undermine  the  most  critical  and  sensitive  foreign 
policy  negotiations." 

On  paragraph  3  in  substance  I  think  it  is  a  further  elaboration  on 
the  same  theme,  the  President  expressing  in  very  clear  terms  that  he 
wanted  this  stopped,  stating  at  the  bottom  of  paragraph  3  "If  we  do 
not  stop  them,  if  we  do  not  find  out  who  is  involved  and  why,  we  will 
endanger  everything  that  this  Government  is  trying  to  do  in  the  most 
sensitive  policy  and  national  security  areas,"  The  President  says  "I 
don't  want  excuses.  I  want  results.  I  want  it  done  whatever  the  cost." 

And  the  balance  of  the  affidavit  goes  on  further  to  develop  the  de- 
tails with  respect  to  the  creation  of  the  Plumbers  unit  and  the  like  and 
finally  the  alffidavit  ends  with  a  listing  of  what  is  known  or  what  was 
described  as  contemporaneous  knowledge.  And  that  runs  on  for  several 
pages.  I  think  it  would  be  in  the  interest  of  all  concerned  if  this  be 
studied  by  the  members  of  the  committee  at  their  leisure  rather  than 
for  me  to  pick  and  choose  any  more  language  from  it.  I  just  wanted 
to  give  the  conmiittee  a  view  of  the  flavor  of  Mr.  Colson's  affidavit 
dated  the  29th  of  April  1974. 

Tab  2c  is  an  affidavit  of  Mr.  Ehrlichman  in  the  same  case  which  was 
filed  in  court  April  30,  1974.  On  page  2  thereof.  Mr.  Ehrlichman  de- 
scribes a  meeting  with  the  i'^resident  and  Henry  Kissinger  in  which  a 
description  of  Mr.  Ellsberg  is  set  forth,  xVnd  I  will  not  repeat  it  but  it 
appears  at  the  top  of  page  2,  And  again  he  confirms  that  at  these  meet- 
ings both  the  President  and  Dr,  Kissinger  were  obviously  deeply  con- 
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cerned,  the  latter — bein^  Dr.  Kissinger — ^vas  quite  ag:itatcd  at  times. 
"The  President  made  very  clear  his  instructions  that  the  Department 
of  Justice  should  seek  restraint  of  publication  of  the  Papers  and 
should  vigorously  investigate  to  determine  those  guilty  of  their  theft 
and  compromise.  I  transmitted  his  instructions  to  tlie  Attorney  Gen- 
eral and  I  believe  he  did  so  directly  on  several  occasions." 

On  the  next  page  in  the  middle  under  the  heading  of  the  apparent 
conspiracy  another  reference  made,  this  is  on  page  3,  page  3  in  the 
paragraph  just  above  the  middle  wliere  it  says  "at  around  the  same 
time,"'  which  was  July  6. 1971,  "the  Assistant  Attorney  General  for  In- 
ternal Security",  which  I  believe  would  be  Mr.  Mardian,  "called  me 
to  advise  that  an  'intercept'  "  and  an  intercept  I  think  is  a  cleaned  up 
name  for  a  wiretap  or  telephone  tap  "advised  that  an  intercept  estab- 
lished that  some  or  all  of  the  Papers  had  been  delivered  to  the  Soviet 
Embassy  here."  And  this  was  reported,  this  call  was  reported  to  the 
President. 

And  Mr.  Ehrlichman  in  his  affidavit  describes  the  difficulties  that 
they  met  with  in  trying  to  assist  the  FBI  in  vigorously  undertaking  an 
investigation  as  a  prelude  to  tlie  formation  of  the  Plninl)ers  unit  wliich 
he  describes  on  the  pages  that  follow  in  his  affidavit. 

I  would  then  move,  if  I  may,  on  to  page  7  describing  the  SALT  leak. 
On  page  7  it  appears  that  during  the  week  of  July  19,  1971,  the  media 
carried  a  story  which  disclosed  this  country's  secret  negotiating  strat- 
egy in  the  Strategic  Arms  Limitation  Treaty  negotiations  with  the 
Russians.  And  in  this  affidavit  it  stat<^s  "In  my  presence,  both  the  Presi- 
dent and  members  of  the  National  Security  Council  Staff  expressed 
deep  concern  and  even  agitation  about  the  damaging  effect  of  this 
leak." 

And  in  the  next  paragraph  he  describes  the  President  discussed  the 
leaks  with  Mr.  Krogh,  and  Mr.  Ehrlichman  on  July  24,  and  that  he, 
the  President,  demanded  that  Krogh  find  those  responsible  for  the 
SAIvT  leak,  "resorting  to  polygraph  tests,  regardless  of  Government 
employees'  objection.  And  gave  the  clear  impression  to  me  that  Krogh 
was  to  use  extraordinary  measures  to  carry  out  this  assignment." 

On  page  8 

Mr.  Rakgel.  Mr.  Chairman,  point  of  clarification  on  page  7. 

Mr.  Brooks  [presiding].  Mr.  Rangel. 

Mr.  Rangel.  Thank  you. 

Mr.  Brooks.  The  Chairman  was  hopeful  on  his  departure  that  we 
could  have  the  minimum  of  clarifying  comments  with  the  hope  that 
Mr.  St.  Clair  could  expeditiously  conclude  his  presentation.  With 
that  I  would  recognize  the  gentleman. 

Mr.  Rangkl.  Thank  you,  Mr.  Chairman. 

In  connection  with  the  extraordinary  measures  to  be  used  to  carry 
out  the  assignment,  the  following  paragraph  will  allow  us  to  believe 
that  Mt-.  Krogh  had  that  one-to-one  relationship  with  the  President 
and  that  is  the  only  souroe  of  information  and  evidence  that  we  do 
have  available  for  us;  is  that  correct?  Or  to  rephrase  the  question,  is 
tliere  other  evidence  to  establish  the  extraordinary  measures  that 
were  outlined  to  Mr.  Krogh  ? 

Mr.  St.  Clair.  Mr.  Krogh  later  has  statements  on  this  subject  matter 
and  I  am  not  sure  that  any  detail  of  extraordinary  measures  were  laid 
out  for  him. 
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Mr.  Rangel.  Would  that  be  in  this  book  ? 

Mr.  St.  Clair.  Mr.  Krogh's  statements  are ;  yes,  sir. 

Mr.  Rangel.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  The  gentleman  will  proceed. 

Mr.  St.  Clair.  Thank  you,  Mr.  Chairman. 

On  page  8,  the  bottom  of  page  7  and  continuing  to  page  8,  Mr. 
Ehrlichman  describes  that  Mr.  Krogh  complained  of  the  FBI's  failure 
to  cooperate  fully  in  the  Ellsberg  investigation,  that  the  problem  was 
discussed  with  the  Attorney  General  and  he  advised  Mr.  Ehrlichman 
of  the  continuing  problem  with  Mr.  Hoover.  Mr.  Ehrlichman  says 
"I  recall  specifically  Mr.  Krogh  complaining  that  the  FBI  had  not 
even  designated  the  Ellsberg  case  as  a  primary  or  priority  case."  And 
then  continuing  on  there  is  more  discussion  about  the  complaints 
regarding  the  FBI  attitude  in  the  matter,  and  then  the  affidavit  con- 
cludes under  the  statement  "subsequent  to  March  20,  1973,"  which 
jumped  ahead  then  in  point  of  time  over  the  operative  events  by  a 
period  of  approximately  2  years  and  these  are  simply  barkings  back 
to  prior  events  by  Mr.  Ehrlichman  and  discussions  that  took  place 
after  March  20,  1973,  which  there  has  been  evidence  elsewhere  and 
I  will  not  dwell  on  them  specifically.  Tab  3. 

Mr.  Brooks.  Mr.  Waldie. 

Mr.  Waldie.  Mr.  St.  Clair,  on  page  10  of  tab  2c,  the  affidarit  of  John 
Ehrlichman.  the  next  to  the  last  paragraph  says  that  the  President 
indicated  his  after-the-fact  approval  of  this  effort  to  secure  eridence 
of  Ellsberg's  motives  and  potential.  Does  that  have  reference  to  the 
Fielding  break-in  ? 

Mr.  St.  Clair.  I  do  not  interpret  that  specifically  as  indicating  that 
approval  and  I  think  there  is  definitive  evidence  that  the  President  did 
not  specifically  approve  of  that  act. 

Mr.  Waldie.  The  preceding  paragraph  talks  of  the  break-in  and  the 
President's  lack  of  knowledge  of  it  in  advance,  and  then  he  says  "The 
President  indicated  his  after-the-fact  approval."  And  my  question  is, 
Is  there  any  evidence  other  than  John  Ehrlichman's  affidavit  that  the 
President  indicated  his  after-the-fact  approval  of  this  effort  to  secure 
evidence  ? 

Mr.  St.  Clair.  I  know  of  none,  and  there  are  recorded  conversations 
that  the  committee  has  had  that  indicates  that  the  President  disap- 
proved of  it,  of  that  specific  act.  I  think  he  referred  to  it  as  a  rather 
stupid  thing. 

Mr.  Waldie.  Will  you  then  tell  me  what  you  think  Ehrlichman  refers 
to  in  this  affidavit  you  have  submitted  ? 

Mr.  St.  Clair.  I  can  tell  you  what  I  think  which  is  that  it  is  a  general 
reference  to  covert  actions  on  the  part  of  the  Plumbers  unit.  But  I 
do  not  believe  that  it  indicates  express  approval  of  the  break-in.  If 
it  does  it  is  not  in  accordance  with  the  other  evidence  of  a  primary 
nature. 

Mr.  Waldie.  Thank  you. 
Mr.  Owens.  Mr.  Chairman  ? 
Mr.  Brooks.  Mr.  Owens. 

Mr.  Owens.  May  I  direct  counsel's  attention  to  page  9,  the  second 
to  the  last  paragraph  and  the  statement  "when  he  hung  up  the  Presi- 
dent told  me  they  had  been  discussing  the  Fielding  break-in.  He  said  in 
substance  that  the  break-in  was  in  furtherance  of  national  security  and 
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fully  justified  by  the  circumstances"  and  so  forth.  Is  there  an  explana- 
tion for  that?  Doesn't  that  appear  to  justify  the — I  am  not  asking  for 
justification.  I  mean  are  there  other  circumstances  that  are  not  appar- 
ent on  its  face? 

Mr.  St.  Clair.  I  think  the  answer  to  that  which  I  would  give  would 
be  substantially  the  same  as  I  gave  to  Representative  Waldie,  that  if 
it  is  to  be  construed  to  mean  explicit  approval  of  the  break-in  as  an 
event,  I  think  primary  evidence  would  dispute  that.  I  think  that  it 
may  well  be  construed  to  mean  that  national  security  matters  were 
involved  and  that  he  felt  maximum  efforts  possible,  that  as  the  Presi- 
dent, I  think  has  written  in  another  letter  to  which  I  think  reference 
has  already  been  made  up  to  the  limit  of  the  law.  This  is  one  of  the 
reasons  why  I  think  it  might  be  important  to  have  Mr.  Ehrlichman  as 
a  witness.  The  only  problem  is  that  he  is  currently  on  trial  in  this 
very  same  matter  and  that  trial  may  well  develop  facts  that  would 
relate  to  this  point. 

Mr.  Railsback.  Mr.  Chairman  ? 

Mr.  Waldie.  It  is  complicated  and  I  appreciate  your  bringing  it 
to  our  attention. 

Mr.  Brooks.  Ms.  Holtzman. 

Ms.  HoLTZMAN".  Thank  you,  Mr.  Chairman. 

I  appreciate  counsel's  statement  that  primary  sources  might  clarify 
some  contradictions  that  have  emerged  in  the  record.  I  would  just 
ask  counsel  in  that  event,  doesn't  that  appear  to  justify  the  need  for 
the  subpena  that  we  have  issued  for  some  of  these  conversations  be- 
tween the  President  and  Mr.  Ehrlichman  ? 

Mr.  St.  Clair.  Ms.  Holtzman,  with  all  due  respect,  I  believe  the 
President's  attitude  in  that  matter  must  be  clear.  I  do  not  know  that 
I  could  add  to  it  or  shed  any  more  light  on  it.  It  is  ob^^ous  there  is 
a  difference  of  opinion  between  members  of  the  committee  and  the 
President  on  this  matter. 

Ms.  Holtzman.  But  this  is  not  one  of  the  subpenas  in  which  you 
say  that  the  information  would  be  only  of  academic  interest? 

Mr.  St  Clair.  No.  My  reference  to  academic  interest  had  to  do  with 
the  milk  case  as  I  remember. 

Ms.  Holtzman.  That  would  not  apply  in  this  circumstance? 

Mr.  St.  Clair.  Well,  I  do  not — you  know,  to  respond  to  that  in 
an  adversary  way,  in  an  advocate's  manner  I  think  would  take  quite 
a  long  time. 

Mr.  Railsback.  Mr.  Chairman? 

Mr.  Brooks.  Would  the  gentleman  proceed  ? 

Mr.  St.  Clair.  Thank  you. 

Mr.  Railsback.  Mr.  Chairman,  point  of  clarification. 

Mr.  Brooks.  Mr.  Railsback. 

Mr.  Railsback.  May  I  just  ask  on  the  same  page,  page  9,  what  is 
meant  by  the  WAS  AG  case  and  if  you  know  how  that  ties  into  the 
investigation  of  the  Fielding  break-in  ?  This  is  on  page  9. 

Mr.  St.  Clair.  I  see  it.  I  do  not  think  it  involved  the  Fielding 
break-in.  but  I  frankly  do  not  know  to  Avhat  specifically  that  refer- 
ence is  at  this  moment. 

Mr.  Railsback.  I  wonder  if  our  counsel  knows. 

Mr.  St.  Clair.  I  think  that  has  to  do  with  the  Welander 
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Mr.  Jenner.  Go  ahead. 

Mr.  St.  Clair.  You  go  ahead. 

Mr.  Jenner.  We  think,  and  we  only  think  at  the  moment  it  refers 
to  the  Yeoman  Radford  matter. 

Mr.  Brooks.  Would  the  counsel  be  so  kind  as  to  furnish  that  infor- 
mation if  you  could  clarify  it  ? 

Mr.  St.  Clair.  That  is  correct. 

Mr.  Brooks.  If  you  furnish  it  to  the  committee  that  would  be 
adequate. 

Mr.  St.  Clair.  Fine.  I  think  I  could  not  say  to  the  committee  that 
that  is  what  it  does  refer  to,  and  that  is  what  is  generally,  commonly 
known  as  the  Yeoman  Eadford  investigation.  Tab  3. 

Mr.  McCahill.  On  June  30, 1971,  General  Haig  sent  a  memorandum 
to  the  heads  of  all  U.S.  departments  and  agencies  indicating  the  Presi- 
dent's request  for  a  security  clearance  review. 

Mr.  St.  Clair.  This  is  an  extensive  memorandum  from  General  Haig 
to  heads  of  all  departments  requesting  in  substance  that  they  review 
the  security  clearances  to  reduce  the  holdings  of  high  security  rankings 
to  a  minimum.  Tab  4. 

Mr.  INIcCahill.  Colson,  during  the  period  immediately  following 
the  Pentagon  papers  disclosure,  was  responsible  for  analyzing  the 
accuracy  of  the  Pentagon  papers  and  the  relationship  between  the 
White  House  and  the  congressional  committees  that  were  plai;ining 
to  investigate  this  affair.  In  late  June,  Haldeman  asked  him  to  find 
a  person  who  could  assume  full-time  responsibility  for  these  functions. 
E.  Howard  Hunt  was  finally  chosen  for  this  position. 

Mr.  St.  Clair.  The  support  for  this  is  Mr.  Colson's  testimony  be- 
fore the  grand  jury  in  California  in  which  he  describes,  commencing 
at  about  line  15,  that  he  had  been  involved  in  a  prior  phase  of  the 
Pentagon  papers  controversy,  in  the  latter  part  of  June  or  early  July 
and  that  he  dealt  with  an  analysis  of  the  papers,  their  completeness, 
their  accuracy  and  their  relationship  to  what  exists  between  the  White 
House  and  congressional  committees  which  were  at  that  time  contem- 
plating investigations. 

And  on  the  next  page  he  discusses  the  consideration  of  the  employ- 
ing of  Mr.  Hunt  and  about  line  14  he  states  in  substance  that  in  early 
July  he  was  asked  by  Mr.  Haldeman  to  give  him  recommendations  of 
a  man  who  could  be  brought  into  the  "V^Tiite  House  staff  who  could  as- 
sume full-time  responsibilities  for  coordinating  the  research  into  the 
Pentagon  papers  and  liaison  between  the  White  House  and  congres- 
sional committees.  And  he  goes  on  on  the  next  page  to  state  that  ulti- 
mately he  urged  Mr.  Ehrlichman  to  employ  Mr.  Hunt.  That  is  all  of 
that  tab.  Tab^5. 

Mr.  McCahill.  On  July  2,  1971,  Colson  sent  a  memorandum  to 
Haldeman  with  an  attachment  containing  a  portion  of  Alexander 
Bickel's  argument  before  the  Supreme  Court. 

Mr.  St.  Clair.  This  memorandum  was  sent  by  Colson  to  Mr.  Halde- 
man giving  the  subject  matter  "New  York  Times,  and  apparently  the 
New  York  Times  carried  a  report  of  an  argument  by  Mr.  Bickel  in  the 
Supreme  Court,  the  substance  of  which  is  responses  by  Mr.  Bickel  to 
questions  regarding  his  attitude  in  the  event  of  hypothetical  circum- 
stances. For  example,  if  a  disclosure  would  delay  releasing  of  prisoners 
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would  Mr.  Bickel  be  in  favor  of  the  disclosure,  and  ultimately  on  the 
last  page,  on  page  3,  Mr.  Bickel  responded  that  he  thinks  he  would  be 
in  favor  of  the  disclosure.  Tab  6. 

Mr.  McCahill.  On  July  3, 1971,  Colson  sent  a  memorandum  to  Ray 
Price  setting  forth  several  points  the  President  wanted  included  in  the 
Presidential  statement. 

Mr.  St.  Clair.  This  is  an  internal  memorandum  from  the  White 
House  from  Mr.  Colson  to  Mr.  Price  setting  forth  what  Mr.  Colson 
said  were  some  of  the  points  the  President  wanted  to  discuss  in  a 
public  meeting.  Most  of  them  are  I  think  self-explanatory,  and  they 
are  reflective  of  the  material  that  has  already  been  covered. 

I  do  not  know  that  any  useful  purpose  would  be  served  at  this  point 
in  highlighting  any  one  of  them.  Tab  7. 

Mr.  McCahill.  On  or  about  July  15,  1971,  Ehrlichman  told  Krogh 
to  begin  this  "special"  national  security  project.  While  Krogh  was 
under  the  overall  aegis  of  Ehrlichman,  he  did  not  regularly  report  to 
Ehrlichman. 

Mr.  St.  Clair.  The  support  for  this  is  a  document  that  in  my  book 
the  pages  have  been  misarranged.  And  it  may  be  that  they  are  mis- 
arranged  in  your  book.  There  is  a  cover  letter  of  May  4,  1973,  from  a 
lawyer  by  the  name  of  Treadwell  who  was  representing  Egil  Krogh 
and  containing  or  forwarding  an  affidavit  of  Mr.  Krogh,  which 
jiffidavit  is  rather  extensive  and  is  set  forth  as  the  next  tab. 

If  I  may  impose  on  the  committee  briefly  I  might  highlight  some  of 
the  points  in  it. 

On  tlir  first  page,  paragraph  4.  Mr.  Kroqfh  describes  that  at  or  about 
Jnlv  ir>,  1971.  he  was  given  oral  instructions  by  Mr.  Ehrlichman  to 
be<rin  the  national  security  m^oiect  on  a  (rovernment  effort  to  deter- 
mine causes  and  sonroes  of  leaks  and  in  particular  the  Pentagon 
Papers.  And  then  he  oroes  on  to  discuss  matters  that  we  have  already 
dealt  with,  the  relationship  between  Mr.  Hoover  and  Mr.  Louis  Marx, 
the  father-in-law  of  Dr.  Daniel  Ellsberg,  in  paragraph  6.  And  then  the 
necessity,  in  his  judgment  that  because  of  the  attitude  of  the  FBI  it 
was  necessary  that  the  plumbers  unit  undertake  the  investigation. 

Again  at  the  bottom  of  the  page,  No.  15,  he  states  that  he  was 
also  informed  by  the  FBI  that  the  papers  had  been  delivered  to  the 
Soviet  Embassy. 

And  on  the  next  page,  in  17,  he  deals  with  his  instructions  relating 
to  the  SALT  story  and  he  states  he  was  personallv  instructed  by  the 
President,  in  the  presence  of  John  Ehrlichman,  that  the  continuing 
leaks  of  vital  information  were  compromising  the  national  security 
of  the  Ignited  States  and  that  the  President  instructed  Mr.  Krogh  to 
move  ahead  with  the  greatest  urgency  to  determine  the  sources  of  the 
leaks.  In  the  next  paragraph  he  was  informed,  he  states,  by  the  CIA 
that  a  news  story  had  put  in  jeopardy  the  life  of  an  intelligence  agent 
thus  emphasizing  the  need  for  increased  investigative  effort  on  the 
part  of  Mr.  Krogh's  special  unit. 

He  goes  on  to  describe  the  facts  that  the  previous  efforts  had  not 
lieen  very  successful,  that  it  was  determined  that  a  psychological  pro- 
file of  Dr.  Ellsberg  would  be  appropriate,  that  the  CIA  was  not  able 
to  provide  any  useful  information  in  this  regard  and  that  he  then 
explains  why  in  ]')aragrap]i  25,  he  states  that  the  psychological  profile 


1823 

could  be  put  together  with  information  derived  from  Dr.  Fielding.  And 
he  goes  on  to  describe  the  plans  for  obtaining  this  information  from 
Dr.  Fielding. 

At  the  bottom  of  the  page  in  ])aragraph  36  he  describes  Mr.  Colson's 
relationship  to  the  providing  of  funds  for  the  enterprise  and  he  states 
that  to  his  knowledge  he  did  not  inform  Mr.  Colson  as  to  the  reason  for 
the  request  for  funds. 

On  the  next  page  he  states  in  paragraph  40  that  to  his  understanding 
and  belief  there  was  no  information  developed  of  any  kind  that  was 
transmitted  for  use  in  the  prosecution  of  Daniel  Ellsberg.  And  he 
continues  on  to  discuss  the  various  activities  of  the  plumbers  in  a  man- 
ner which  I  think  is  rather  self-explanatory. 

Tab  7b  is  testimony  before  the  grand  jury  in  California.  This  is  Mr. 
Ehrlichman's  testimony  I  believe.  And  in  the  middle  of  the  first  page, 
which  is  No.  2-2,  the  question  is  put : 

Are  you  telling  us  so  we  can  be  specifically  clear  about  the  matter,  that  l\Ir. 
Ki-offh  never  reported  to  you? 

And  the  answer  is : 

No,  no ;  I  certainly  wouldn't  say  that.  But  what  I  am  saying  is  it  ^as  sort  of 
subject  to  my  availability.  The  understanding  was  that  he  had  pretty  much  of  a 
free  hand,  and  that  it  was  not  necessary  for  him  to  report  to  me  on  any  periodic 
basis,  and  only  at  his  discretion. 

And  Mr.  Ehrlichman  goes  on  to  discuss  the  reporting  practices  of 
]\Ir.  Young.  And  on  the  next  page,  2-8,  he  is  asked  this  question  : 

Did  Mr.  Krogh  ever  seek  your  approval  in  connection  with  any  contemplated 
courses  of  action  that  were  to  be  undertaken  by  the  members  of  the  Plumbers 
group  or  special  unit? 

And  the  answer  was : 

Yes,  in  the  former  connection  in  the  matter  of  the  FBI — and  I  think  he — he 
and  David  Young  probably  jointly  came  to  the  conclusion  that  it  was  going  to 
be  necessary  for  them  to  do  some  first  party  investigation,  so  to  speak. 

Tab  S. 

My.  Rangel.  Mr.  Chairman  ? 

]VTr.  Brooks.  The  gentleman  from  California,  Mr.  Waldie. 

Mr.  Waldie.  Mr.  St.  Clair,  just  a  clarification.  There  is  an  error 
back  on  tab  2.  for  your  information,  that  Ehrlichman  affidavit  as  to 
which  you  and  T  had  some  discussion  and  it  is  not  dated  April  30. 1973, 
as  the  tab  indicates  but  1974. 

Mr.  St.  Ci>.\ir.  Thank  you  very  much.  Thank  you. 

Mr.  Rangel.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Rangel. 

Mr.  Rangel.  INIr.  St.  Clair,  in  trying  to  establish  the  scope  of  Krogh 's 
jurisdiction,  tab  7  indicates  that  while  generally  it  was  under  Ehrlich- 
man, earlier  he  said  that  Ehrlichman  said  that  it  was  a  1-to-l  basis 
witli  tlie  President  and  you  told  me  later  that  you  believed  that  Krogh 
could  better  outline  his  authority.  Should  that  not  be  under  tab  7? 

]Mr.  St.  Clair.  Perhaps  it  could.  We  have  put  it  at  a  later  point 
where  he  has  pled  guilty  and  made  a  statement  that  pretty  well  de- 
scribed his  situation  and  we  will  come  to  it  at  a  later  point  in  this  book. 

Mr.  Rangel.  Thank  vou.  Sorry  for  the  interruption. 

Mr.  St.  Ci.\ir.  Tab.  8.' 


1824 

Mr.  McCahill.  On  July  16,  1971,  Colson  sent  a  memorandum  to 
Ehrlichman  indicating  that  according  to  a  report  from  Frank  Stanton, 
the  FBI  made  an  extensive  investigation  of  the  Rand  Corp.,  centering 
on  alleged  leak  of  documents  by  Ellsberg  and  the  FBI  had  a  "'solid 
case"  but  the  FBI  elected  not  to  act. 

Mr.  St.  Clair.  The  support  for  this  is  a  memorandum  from  Mr. 
Colson  to  Mr.  Ehrlichman  under  date  of  July  16,  1971,  which  states 
in  almost  the  precise  words  of  the  subject  matter  of  the  tab. 

The  second  paragraph  for  example  says : 

According  to  the  report  given  to  the  Rand  executive  committee,  the  FBI  had 
a  solid  case  but  did  nothing  with  it.  Stanton  suggested  that  it  should  be  a  matter 
of  great  concern  to  us,  especially  if  there  is  any  truth  to  Rand's  assertion  there 
was  a  solid  case  and  the  FBI  elected  not  to  act. 

The  next  tab  is  No.  9. 

Mr.  McCahill.  The  FBI  made  two  unsuccessful  attempts  to  inter- 
view Dr.  Lewis  Fielding  on  July  20  and  26, 1971. 

Mr.  St.  Clair.  That  is  self-explanatory  and  the  material  in  support 
of  it  is  grand  jury  testimony  of  Dr.  Fielding.  Tab  10. 

Mr.  McCahill.  On  July  21,  1971,  Da\ad  Young  attended  a  meet- 
ing at  CIA  headquarters,  Langley,  Va.,  discussing  the  CIA's  involve- 
ment with  the  Pentagon  Papers. 

Mr.  St.  Clair.  This  tab  and  the  next  few  tabs  relate  to  activities 
on  the  part  of  Mr.  Youn^  and  Mr.  Krogh  with  respect  to  their  efforts 
to  make  inquiry  concerning  the  information  regarding  the  Pentagon 
and  other  leaks.  The  first  one  is  a  memorandum  of  conversation  that 
took  place  July  21,  1971,  at  CIA  headquarters  with  Mr.  Helms,  the 
Director  and  others  in  authority  at  the  CIA. 

]Mr.  Brooks,  Gentlemen,  pardon  me.  Would  counsel  desist  ?  That  was 
for  a  short  quorum  call  and  the  Speaker's  Office  notified  the  staff  that 
they  have  enough  members  and  we  will  continue. 

Mr.  St.  Clair.  Thank  you. 

Mr.  Young  describes  the  conversation  that  took  place.  He  asked 
a  number  of  questions  regarding  the  CIA  damage  assessment  from 
the  leak,  what  activities  the  CIA  was  engaged  in  with  respect  to  this 
investigation. 

Paragraph  3  for  example,  he  reports  that  the  CIA  was  not  then 
conducting  and  had  not  conducted  an  examination  or  study  on  Ells- 
berg's  personality  and  it  is  recited  that  this  was  done  by  DISCO. 
I  am  sorry  to  say  that  I  do  not  Imow  to  what  those  initials  refer.  "And 
they  suggested  we  go  to  Justice  to  get  the  readout  on  that." 

Further  down  on  paragraph  7  it  is  recited  the  CIA  never  did  receive 
a  set  of  the  Pentagon  papers.  The  first  complete  set  they  saw  was 
June  21. 1971,  and  the  first  copy  they  got  was  July  1. 1971. 

The  next  paragraph  contains  a  statement  that  the  CIA  was  not  in- 
volved in  any  way  in  the  Ellsberg  case  and  some  references  made  then 
to  a  former  South  Vietnamese  Ambassador  about  whom  there  was  a 
report  he  had  been  participating  in  xeroxing  of  material  with  Mr. 
Ellsberg  and  there  was  some  discussion  as  to  where  this  person  might 
now  be.  And  there  is  some  discussion  about  what  other  persons  had 
copies  of  the  Pentagon  papers. 

And  on  the  last  page,  under  paragraph  14  and  15.  again  the  sub- 
ject of  the  documents  being  delivered  to  the  Soviet  Union  was  under 
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discussion  and  again  a  reference  is  made  to  an  FBI  report  that  this  was 
done  on  Jnne  17, 1971  when  they  received  5,000  to  6,000  pages. 

In  paragraph  15,  however,  Mr.  Helms  is  reported  as  saying  "Well, 
I  doubt  very  much  if  we  will  get  to  see  it  if  it  is  a  true  report  but  quite 
honestly  we  know  the  fellow  that  has  been  giving  us  these  reports  and 
we  have  our  doubts  about  them."  And  that  I  think  is  sort,  of  a  fair 
reading  of  that  report.  Tab  11. 

Mr.  McCahill.  On  July  24, 1971,  the  President  held  a  meeting  with 
Ehrlichman  and  Krogh  to  discuss  efforts  to  identify  the  source  of  the 
SALT  leak  and  the  use  of  a  polygraph  on  State  Department  person- 
nel suspected  of  being  the  source  of  the  leak.  Tlie  President  did  not 
authorize  the  use  of  illegal  means  by  the  unit. 

Mr.  St.  Clair.  The  support  for  this  is  a  Presidential  document  for 
the  week  or  in  the  week  of  May  28,  1973.  And  so  page  695  of  that  is  a 
bracketed  statement,  the  last  sentence  of  which  reads:  "I  didn't  au- 
thorize and  had  no  knowledge  of  any  illegal  means  to  be  used  to 
achieve  this  goal." 

The  next  tab,  lib  is  again  a  Presidential  statement,  bracketed  on 
]^age  993.  "Second,  I  at  no  time  authorized  the  use  of  illegal  means  by 
the  special  investigations  unit,  and  I  was  not  aware  of  the  break-in 
of  Dr.  Fielding's  office  until  March  17, 1973." 

And  then  tab  lie  is  testimonv  again  before  the  grand  jury  in  Cali- 
fornia. I  believe  this  is  Mr.  Ehrlichman  again.  Yes.  it  is. 

And  at  the  top  of  the  page  the  question  is  put  "Did  the  President, 
when  the  special  unit  was  created — or  at  any  time  thereafter — ever 
suggest  to  you  or  to  anyone  else  in  your  presence  that  criminal  meth- 
ods were  to  be  employed  by  the  members  of  this  so-called  Plumbers 
group?"  And  the  answer  was:  "No:  unless  the  use  of  the  polygraph 
would  be  illegal,  and  I  don't  know  whether  it  was  or  not.  But  other 
than  that,  no." 

Then  in  paragraph  lid  is  the  text  of  Mr.  Krogh's  letter  of  resigna- 
tion to  which  I  made  previous  reference  in  response  to  Representative 
Rangel's  inquiries.  And  I  would  call  your  attention  to  that  portion 
in  the  first  column  on  the  left  side  that  says:  "As  the  sworn  state- 
ment makes  clear,  agreement  on  this  measure  was  my  responsibility, 
a  step  taken  in  excess  of  instructions  and  without  the  knowledge  or 
permission  of  any  superior." 

And  it  goes  on  and  he  says  "My  overriding  desire  now  is  to  accept 
full  responsibility  for  my  acts  and  decisions,  and  to  assist  in  bring- 
ing all  of  the  facts  and  circumstances  into  the  open  so  that  a  fair 
judgment  of  this  aotivitv  can  be  rendered." 

Mr.  Rangel.  Mr.  Chairman  ?  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Rangel. 

Mr.  Rangel.  Do  we  have  anything  under  oath  by  Mr.  Krogh,  be- 
cause this  letter  in  the  newspaper  concludes  with  the  hope  he  would 
be  reentering  the  service  of  the  United  States  and  this  was  his  letter 
of  resignation  when  he  was  first  implicated  with  the  burglary.  Do 
we  have  anything  of  evidence  as  to  what  he  was  up  to  at  the  time 
that  he  sent  this  letter  in?  He  said  that  "Truth  alone  can  brinjr  the 
healing  and  make  men  free"  and  he  hopes  he  can  return  to  his  office. 

Mr.  St.  Clair.  I  understand,  Mr.  Chairman,  in  response,  if  I  may, 
that  in  substance,  Mr.  Krogh  stated  this  before  the  court  upon  his 
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sentencing.  We  have,  I  think,  some  more  testimony  in  this  regard. 

For  example,  the  next  tab,  the  ^rand  jury  testimony,  in  which  Mr. 
Krogh  says — no;  this  is  his  guilty  plea  before  Judge  Gesell.  He 
states 

"The  Court.  You  tell  me  in  your  own  words,  ]Mr.  Krogh,  what 
your  involvement  in  this  was." 

He  stated:  "Yes,  sir.  As  Director  of  the  special  investigations 
unit,  known  as  the  Plumbers,  I  approved  an  operation  which  con- 
sisted of  an  entry  without  authority  into  the  office  premises  of 
Dr.  Lewis  Fielding  in  order  to  acquire  information  regarding  Dr. 
Ellsberg." 

Mr.  Rangel.  Of  course,  that  doesn't  deal  with  our  basic  question 
as  to  what  authority  did  he  deserve  from  his  superiors. 

INIr.  St.  Clair.  I  think  I  would  agree  with  you,  sir,  and  what  I 
think  I  should  do  is  see  if  our  files  have  further  segments  of  that 
statement.  If  so,  I'll  add  it  as  a  supplement. 

INIr.  Eaxgel.  Thank  you. 

]Ms.  HoLTZMAN.  Mr.  Chairman  ? 

Mr.  Brooks.  Ms.  Holtzman. 

Ms.  Holtzman.  A  point  of  clarification. 

Mr.  St.  Clair,  in  tab  11a,  in  the  Presidential  documents,  there  is  a 
statement  in  behalf  of  the  President  "I  told  Mr.  Krogh  that  as  a  mat- 
ter of  first  priority,  the  unit  should  find  out  all  it  could  about  INIr. 
Ellsberg's  associates  and  his  motives." 

I  believe  the  testimony  before,  that  our  staff  provided,  indicated  a 
conversation  between  the  President  and  INIr.  Krogh  only  on  July  24. 

I  wonder  if  you  could  provide  us  with  a  date  of  that  conversation 
between  the  President  and  Mr.  Krogh  ? 

Mr.  St.  Clair.  I'll  be  glad  to  if  I  could.  Would  you  assist  me  in  in- 
dicating where  that  specific  statement  is  ? 

]Ms.  Holtzman.  It  is  in  the  bracketed  section  on  page  685  in  tab  11a. 

Mr.  St.  Clair.  I'll  try  to  find  out  what  I  can.  I  think  that  would 
refer  to  a  conversation  at  San  Clemente  between  Mr.  Krogh  and  the 
President  when  he  was  first  authorized.  I'll  see  what  I  can  find  out. 

Mr.  Brooks.  Will  the  gentleman  proceed  ? 

INIr.  St.  Clair.  Tab  12. 

INIr.  McCahill.  On  July  26, 1971,  David  Young  attended  a  meeting 
at  the  State  Department  to  discuss  the  specifics  related  to  the  prepara- 
tion of  the  Pentagon  papers. 

Mr.  St.  Clair.  This  is  a  further  record  of  an  interview  by  Mv. 
Younir.  now  with  the  State  Department.  Previously,  he  had  met  with 
the  CIA  and  he  mentioned  inquiries  of  representatives  of  the  State 
Department  regarding  these  papers  and  specifically  who  had  addi- 
tional copies,  when  they  were  received,  and  where  they  were  now. 

Finally,  on  page  3  he  sets  forth  a  distribution  list  for  the  papers 
which  is  self-explanatory. 

He  states  at  the  bottom  that  at  least  in  his  opinion,  there  seems  to 
be  some  question — he  says : 

Thp  crucial  question  here  seems  to  be  why  a  cover  memorandum  supposedly 
transmitting  the  47  volumes  was  dated  January  14,  1969.  when  in  fact  the  47 
volumes  (at  least  Katzenbach's  copy)  was  not  delivered  until  .Tuly  30.  1969. 
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Frankly,  I  don't  know  if  that  question  was  ever  resolved.  Tab  lo. 

Mr.  McCahill.  On  July  26,  11)71,  Colson  sent  a  memorandum  to 
Ehrlichman  recommending  that  a  study  be  prepared  of  top  secret 
leaks  that  appeared  in  the  New  York  Times  and  suggesting  that  Krogh 
and  Young  could  do  this. 

Mr-.  St.  Clair.  The  memorandum  is  set  forth  in  the  tab  and  states 
substantially  what  tlie  tab  indicates.  Tab  14. 

Mr.  McCahill.  On  July  28,  1971,  Young  prepared  a  memorandum 
for  the  record  summarizing  a  meeting  he  attended  concerning  overall 
^^Hiite  House  direction  of  the  matters  surrounding  the  Ellsberg 
inquiry. 

Mr. 'St.  Clair.  This  memorandum  prepared  by  Mr.  Young  for  the 
record  on  the  date  of  July  28  sets  forth  in  rather  general  terms  that  a 
meeting  attended  by  Attorney  General  Mitchell,  Mr.  KJeindienst,  Mr. 
Ehrlichman,  Mr.  Mardian,  Mr.  Krogh,  and  himself,  the  status  of  that 
investigation.  I  think  that  sums  it  up  pretty  well.  Tab  15. 

Mr.  McCahill.  On  July  30,  1971,  Krogh  and  Young  sent  a  memo- 
randum to  Ehrlichman  on'the  status  of  the  Ellsberg  inquiry. 

Mr.  St.  Clair.  Again  Mr.  Young  and  Mr.  Krogh  are  reporting  to 
Mr.  Ehrlichman  on  the  status  of  their  operation.  They  indicate  in 
paragraph  2  of  the  first  page  that  they  have  established  a  liaison  rela- 
tionship with  Justice  and  Defense  "in  order  for  us  to  be  fed  the 
information  which  they  are  developing  in  their  various  investigations." 

On  page  2  he  describes  the  actions  taken,  the  first  of  which  is  the 
FBI  has  been  asked  to  expand  its  investigation  to  cover  all  non-defense 
individuals  and  to  follow  up  any  other  leads  falling  out  of  the  investi- 
gations in  the  United  States  v.  Ellsberg  case  itself. 

Two,  they  have  instructed  the  CIA  to  do  a  thorough  psychological 
study  on  Ellsberg. 

Third,  they  have  asked  a  Mr.  Smyser  for  an  opinion  for  Henry  A. 
Kissinger  on  the  relationship  of  timing  between  the  October  South 
Vietnam  election  and  the  political  exploitation  of  the  Democrats' 
involvement  in  the  1963  coup  against  Diem. 

]Mr.  Waldie.  Mr.  St.  Clair,  was  this  memo  of  July  30  brought  to 
the  President's  attention  ? 

Mr.  St.  Clair.  There  would  be  no  way  for  me  to  know  that.  Nor- 
ni:i]!y  T  have  observed,  sir.  and  I  understand  that  when  matters  are 
brought  specifically — that  is  if  a  document  is  brought  to  his  attention 
as  distin.o-uished,  perhaps,  from  a  portion  of  the  subject  matter,  it 
sometimes  bears  the  citation  or  the  notation,  "The  President  has  seen 
this"  stamped  on  it. 

There  is  also  testimony  that  Mr.  Haldeman  had  a  practice  of  putting 
a  "P"  up  in  the  corner  and  if  the  President  had  seen  it,  then  the  letter 
"P"  would  be  checked.  This  document,  as  a  document,  bears  neither 
of  those  indices. 

Mr.  Waldit:.  There  is  also  testimony  that  ]Mr.  Haldeman  had  the 
habit  of  putting  the  symbol  tt  on  a  document  when  it  was  brought  to 
the  President's  attention  and  there  seems  to  be  a  symbol  tt  on  your  copy. 

Mr.  St.  Clair.  I  see  a  tt  in  the  upper  left  liand  corner  nnd  some 
initials.  I  am  not  familiar  with  that  testimonv.  it  could  well  be. 
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Mr.  Waldie.  The  reason  I  ask  that,  there  is,  in  "Actions  Taken". 
"We  have  instructed  the  CIA  to  do  a  thorough  psychological  study  on 
Ellsberg." 

Was  the  President  aware  of  that,  to  your  knowledge  ? 

Mr.  St.  Clair.  The  answer  is  I  do  not  know,  but  by  saying  that,  I  do 
not  want  to  open  up  the  whole  field  of  what  I  do  know  that  the  Presi- 
dent knew  or  didn't. 

Mr.  Waldie.  I  realize  that,  but  is  there  evidence?  I'm  not  asking  you 
for  your  personal  knowledge. 

Mr.  St.  Clair.  No,  I  do  not.  Thank  you  very  much. 

Mr.  Waldie.  Might  I  point  out  for  the  committee's  knowledge  that 
there  is  on  the  copy  that  we  have  of  the  July  30  memorandum  from 
Krogh  and  Young,  there  is  no  symbol  tt  on  our  copy. 

It  is  apparently  only  on  this  copy  Mr.  St.  Clair  has  provided  us. 

Mr.  St.  Clair.  In  the  upper  left  hand  corner  of  the  first  page  ? 

Mr.  Waldie.  Yes ;  with  that,  I've  left  it. 

Mr.  St.  Clair.  No.  16. 

Mr.  McCahill.  On  August  9,  1971,  Young  attended  a  meeting  at 
CIA  headquarters  to  discuss  the  problem  of  leaks. 

Mr.  St.  Clair.  Again  another  memorandum  for  the  record,  pre- 
pared by  Mr.  Young  relating  to  a  meeting  he  held  at  CIA  headquarters 
with  Mr.  Howard  Osborn  and  Mr.  Paisley.  He  recites  there  a  number 
of  questions  that  Mr.  Paisley  will  attempt  to  answer  with  respect  to 
the  general  subject  of  the  frequency  of  leaks,  the  gravity  of  the  leaks, 
the  relationship  between  leaks  and  for  example,  the  likelihood  of  a 
SALT  agreement,  the  frequency  with  which  particular  bureaucracies 
are  involved  and  general  matters  of  that  kind  relating  to  the  general 
subject  matter  of  leaks,  their  frequency,  the  manner  in  which  they 
occur  and  the  like.  Tab.  17. 

Mr.  McCahill.  On  August  13, 1971,  Young  and  Krogh  sent  a  mem- 
orandum to  Ehrlichman  indicating  that  an  attached  newspaper  article 
endangered  the  life  of  a  clandestine  CIA  operative. 

Mr.  St.  Clair.  This  is  a  memorandum  for  Mr.  Ehrlichman  from  Mr. 
Krogh  and  Mr.  Young.  The  subject  matter  states  "The  attached  article 
in  today's" — I  guess  that  is  August  13,  1971 — "New  York  Times  and 
Director  Helms'  call  of  this  morning  indicating  that  this  is  a  direct 
leak  of  information  from  a  clandestine  source  and  it  puts  the  source's 
life  in  danger,"  I  gather  that  there  is  an  article  in  the  New  York  Times 
and  that  Mr.  Helms  made  a  telephone  call  relating  to  it  that  same  morn- 
ing. This  memorandum  relates  to  the  so-called  Beecher/SALT  leak, 
Beecher  being  the  identity  of  the  author  of  the  article  appearing  in  the 
New  York  Times ;  and  Mr.  Krogh  and  Mr.  Young  report  that  they 
have  conducted  extensive  interviews  at  State  and  Defense  with  respect 
to  tlie  leak,  but  had  unsatisfactory  results. 

They  report  that  they  understand  that  the  CIA  could  have  gotten 
to  the  source  of  the  CIA  leaks,  "if  we  had  told  them  to  go  all  out  for  1 
month  to  identify  the  soft  spot."  They  say : 

We  fpel  that  now  we  have  an  opportunity  to  .srive  CIA  the  mission  of  tracking 
down  the  source  of  this  leak.  Our  reasons  are — CIA  possesses  implicit  authoriza- 
tion to  investigate  breaches  of  its  own  internal  security  of  which  the  attached  rep- 
resents a  major  incident. 

In  our  iudgment.  we  should  authorize  CIA  to  nail  down  the  source  of  this  leak 
dealing  with  other  departments  through  us. 
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The  FBI  has  been  out  of  the  clandestine  business  for  5  years  and  we  are  most 
reliably  informed  it  would  take  an  unacceptable  amount  of  time  for  the  Bureau  to 
gear  up  for  such  an  operation. 

If  the  FBI  lacks  capability  to  undertake  the  mission  and  as  Hoover  is  most 
sensitive  about  CIA  encroachment  on  the  domestic  preserve,  this  decision,  if 
taken,  should  not  be  made  known  to  Hoover  or  Mardian,  or  anyone  at  State  or 
Defense, 

Then  they  recommend  to  Ehrlichman : 

That  you  advise  Helms  immediately  following  the  NSC  meeting  that  we  would 
like  him  to  begin  this  operation  to  identify  the  source  of  this  leak  immediately, 
and  that  you  will  so  inform  the  President. 

The  next  is  an  article  appearing  in  the  New  York  Times  of  Friday, 
August  1, 1971,  attributed  to  authoritative  U.S.  officials. 

The  article  goes  on  to  deal  with  the  Indian-Pakistan  relationship 
with  which,  maybe,  members  of  the  committee  are  already  familiar.  I 
guess  this  was  called  the  India-Pakistan  leak  in  the  documentation. 
Tab  18. 

Mr.  McCahill.  Ehrlichman  first  learned  of  the  Ellsberg  break- 
in  when  he  returned  from  a  vacation  on  Cape  Cod  and  that  was  a  few 
days  after  the  event. 

Mr.  St.  Clair.  This  is  testimony  before  the  Senate  select  commit- 
tee by  Mr.  Ehrlichman,  a  very  brief  reference  on  page  2536. 

Mr.  Dash  asked  the  question  that  has  been  marked:  "And  when 
do  you  say  that  you  learned  of  that  break-in?" 

Mr.  Ehrlichman  responded  "Within  1  day  or  2  after  my  return 
from  a  Labor  Day  trip  to  Cape  Cod." 

Mr.  Chairman  and  members  of  the  committee,  the  next  group  of  tabs 
relates  to  the  17  wiretaps  and  constitutes  the  President's  statement 
of  information  regarding  those. 

Mr.  Brooks.  Counsel,  where  is  that  material  ? 

Mr.  St.  Claer.  It  begins  at  tab  19,  sir.  This  book  contains  the  sub- 
ject matter  of  two  or  three  of  the  subjects  under  inquiry,  this  one 
being  the  wiretaps.  Tab  19. 

Mr.  Drinan.  Mr.  Chairman  ? 

Mr.  Brooks.  Father  Drinan. 

Mr.  Drinan.  If  I  may,  a  point  of  clarification  before  we  leave  18. 

I  recall  very  distinctly  that  there  was  a  phone  call  to  Mr.  Ehrlich- 
man while  he  was  on  Cape  Cod  and  as  I  recall  we  had  well-documented 
evidence  to  the  effect  that  people  who  had  just  returned  from  the 
west  coast  spoke  to  Mr.  Ehrlichman  about  what  they  had  done.  I  won- 
der if  18,  therefore,  in  view  of  that,  can  be  as  categorically  stated  as 
it  is  here  ? 

Mr.  St.  Clair.  This  is  John  Ehrlichman's  testimony ._  The  tab  pres- 
entation I  think  gave  Mr.  Young's  grand  jury  testimony  on  the 
point. 

Mr.  Drinan.  Maybe  we  should  say,  therefore,  that  Mr.  Ehrlichman 
has  claimed  that  he  first  learned. 

Mr.  St.  Clair.  I  think  that  would  be  a  fair  statement. 

Mr.  Drinan.  Thank  you. 

Mr.  St.  Clair.  As  I  say,  I  think  that  matter  will  be  resolved  within 
the  next  few  weeks  by  the  trial  now  in  process.  Tab  19. 

Mr.  McCahill.  Following  a  National  Security  Council  meeting  on 
March  28,  1969,  the  President  directed  that  the  several  studies  be  con- 
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diietod  oil  alternativo  solutions  to  the  Vietnam  Avar,  One  alternative  to 
be  studied  was  a  unilateral  troop  withdi-awal.  The  study  directive  was 
issued  on  April  1,  1969,  and  on  April  B,  1969,  the  New  York  Times 
printed  an  article  by  Max  Frankel  indicatino;  that  the  United  States 
was  considering-  unilateral  withdrawal  from  Vietnam.  At  the  time 
the  article  was  published,  no  official  discussions  regarding  this  alter- 
native had  been  taken  up  with  the  Government  of  South  Vietnam. 

Mr.  St.  Clair.  The  article  itself  appears  as  tab  19a,  the  headline 
being  "Nixon  Has  Begun  Program  To  End  War  in  Vietnam." 

It  I'olatos  to  secret  talks  and  increased  South  Vietnamese  efforts.  It 
refers  to  the  adoption  of  a  new  approach.  The  article  is  self- 
explanatory. 

The  next  item  is  an  affidavit  of  Secretary  Kissinger.  May  I  state 
parenthetically  that  we'll  make  a  number  of  references  to  this  affidavit. 
It  was  filed  in  the  case  of  Ellsberg  v.  Mitchell  in  the  U.S.  District 
Court  for  the  District  of  Columbia  and  it  is  fairly  extensive  in  terms 
of  leuirth  and  subject  matter. 

It  bears  the  date  the  26th  day  of  November  1973.  The  particular 
portion  that  we  call  attention  to  in  support  of  this  tab  is  paragraph  4. 
Dr.  Kissinger  recites  that : 

With  respect  to  Vietnam,  where  the  President  was  determining  his  broad 
policy  for  dealing  with  the  war,  both  as  to  negotiating  positions  and  military 
strategy,  newsleaks  regarding  such  plans  appeared  frequently  in  the  press.  For 
example,  following  a  meeting  of  the  National  Security  Council  on  March  28, 
1969.  the  President  directed  that  studies  be  conducted  on  several  subjects  as- 
sociated with  a  settlement  of  the  war  in  Vietnam,  including  a  study  of  alterna- 
tives for  a  unilateral  withdrawal.  The  study  directive  was  issued  on  April  1, 
1969.  and  within  1  week  thereafter  an  article  appeared  in  the  New  York  Times 
on  April  6,  1969.  by  Max  Frankel  revealing  that  the  Government  was  consider- 
ing unilateral  withdrawal  from  Vietnam.  Similarly  in  May  1969  it  was  decided 
that  the  United  States  could  make  the  initial  troop  withdrawal  from  Vietnam, 
and  shortly  thereafter  articles  appeared  by  George  Sherman  in  the  .June  3.  1969, 
edition  of  the  Evening  Star  and  by  Hedrick  Smith  in  the  .Tune  4,  1969.  New  York 
Times,  forecasting  this  decision  and  announcing  that  it  would  be  made  public 
following  the  President's  meeting  with  South  Vietnam's  President  Nguyen  Van 
Thieu  on  Midway  Island  the  following  Sunday. 

Then  Dr.  Kissinger  goes  on  : 

Each  of  the  above  disclosures  was  extremely  damaging  with  respect  to  this 
Government's  relationship  and  credibility  with  its  allies.  Although  the  initial 
troop  withdrawal  increment  was  small,  the  decision  was  extremely  important 
in  that  it  reflected  a  fundamental  change  in  United  States  jwlicy. 

For  the  South  Vietnamese  Government  to  hear  publicly  of  our  apparent  will- 
ingness to  consider  unilateral  withdrawals  without  first  discussing  such  an 
approach  with  them,  raised  a  serious  question  as  to  our  reliability  and  credibility 
as  an  ally.  Similarly,  though  in  a  reverse  context,  these  disclosures  likewise 
impaired  our  ability  to  carry  on  private  discussions  with  the  North  Vietnamese 
because  of  their  concern  that  negotiations  could  not  in  fact  be  conducted  in 
absolute  secrecy. 

Tab  20. 

Mr.  McCaiittx.  On  June  8,  1969.  shortly  after  the  decision  had  been 
reached  to  l)egin  withdi'awal  of  troops  from  Vietnam,  Georire  Sherman 
reported  the  decision  in  the  Evening  Star  and  indicated  that  it  would 
be  made  public  following  the  President's  meeting  with  South  Viet- 
nam's President  Nguyen  Van  Thieu.  Hedrick  Smith  made  a  similar 
advance  release  in  the  June  4.  1969,  New  York  Times.  The  decision  to 
begin  withdrawing  troops  had  not  been  formally  discussed  with  the 
South  Vietnamese  at  the  time  of  this  disclosure. 
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Mr.  St.  Clair.  I  think  tliere  is  somewhat  of  a  clerical  mixiip  here. 
This  paragraph  20  has  really  been  fully  described  previously,  and 
the  tabs  here  are  the  two  articles  in  question  together  with  that  jwrtion 
of  Dr.  Kissinger's  aifidavit  to  which  I  have  already  made  reference. 
Tab  21. 

Mr.  McOahill.  In  early  March  1969,  a  decision  was  reached  to  con- 
duct B-52  raids  into  Canibodia.  These  raids  were  conducted  secretly 
to  maintain  the  tacit  approval  of  neutralist  Cambodian  Prince  Noro- 
dom Sihanouk. 

However,  on  May  6, 1969.  William  Beecher  accui-ately  reported  these 
raids  in  the  New  York  Times  jeopardizing  the  relationship  with  Prince 
Sihanouk. 

Mr.  St.  Clair.  Tab  21a  is  the  article  by  William  Beecher  in  the  New 
York  Times  of  May  9,  1969,  which  is  "attributed  to  "knowledgeable 
sources."  It  relates  that  American  B-52  bombers  in  recent  weeks  have 
raided  several  Viet  Cong  and  North  Vietnamese  supply  dumps  and 
base  camps  in  Cambodia  for  the  first  time  according  to  the  Nixon 
administration  sources,  but  Cambodia  has  not  made  any  protest,  et 
cetera. 

Then  tab  21  is  a  reference  in  Dr.  Kissinger's  affidavit  that  I  have 
previously  described,  commencing  at  the  bottom  of  page  3  in  which  * 
he  states : 

Militarily  a  decision  was  made  in  early  March  of  1969  to  conduct  a  series  of 
B-52  bombing  raids  on  North  Vietnamese  sanctuaries  just  inside  the  border  of 
Cambodia. 

Because  of  the  sensitivity  associated  with  Cambodian  neutrality  and  the 
tacit  support  for  such  action  by  Cambodia's  Prince  Norodom  Sihanouk,  it  was 
extremely  important  for  diplomatic  reasons  that  these  raids  remain  secret  and 
strict  security  precautions  were  taken  to  insure  that  this  military  operation 
was  not  publicly  disclosed.  Yet  notwithstanding  all  such  efforts  to  maintain 
the  security  of  this  operation,  an  article  appeared  in  the  May  9,  1969  edition 
of  the  New  York  Times  by  William  Beecher,  attributed  to  administration 
sources,  accurately  summarizing  the  conduct  of  these  raids.  While  there  were 
obvious  adverse  diplomatic  repercussions  from  this  disclosure,  its  greatest  effect 
was  to  raise  a  serious  question  in  the  mind  of  the  President  as  to  the  ability 
of  the  Government  to  maintain  the  necessary  security  required  for  this  and 
other  sensitive  military  and  diplomatic  operations.  And  whether  in  the  future 
he  could  make  critical  foreign  policy  decisions  on  the  basis  of  full  and  frank 
discussions. 

Mr.  Waij)ie.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Waldie. 

Mr.  Waldie.  Just  a  couple  of  questions. 

Mr.  St.  Clair,  on  your  tab,  the  date  of  the  Beecher  article  you  state 
is  May  6,  when,  in  fact  it  is  May  8.  On  your  footnote  on  21a,  you 
state  the  date  of  the  Beecher  article  to  be  May  9  when  in  fact  it  is 
May  8. 

Mr.  St.  Clair.  Well,  I  don't  know,  sir.  Our  tab  shows  it  appeared 
in  the  May  9  issue.  It  may  have  been  written  May  8. 

Mr.  Waldee.  I  see.  Is  the  May  6  attributable  to  something? 

Mr.  St.  Clair.  That  should  be  9,  May  9.  Thank  you  for  the  correc- 
tion. Tab  22. 

Mr.  McCahill.  In  the  May  1,  1969,  New  York  Times,  William 
Beecher  reported  the  five  strategic  options  under  study  for  the  SALT 
negotiations  with  close  estimates  of  the  costs  for  each  option.  These 
options  were  published  before  they  were  considered  by  the  National 
Security  Council. 
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Mr.  St.  Clair.  This  is,  again,  another  article  by  Mr.  Beecher  under 
the  dateline  April  30,  but  according  to  our  submission  it  appeared  in 
the  May  1  New  York  Times  edition.  It  deals  with  the  subject  matter 
described.  Again  it  is  attributed  to,  I  think  in  this  instance,  only  of- 
ficials, or  "an  administration  official."  The  comments  with  respect  to 
that,  again  in  Dr.  Kissinger's  affidavit,  appeared  in  paragraph  5,  set 
forth  in  the  next  tab  in  which  he  purports  to  set  forth  several  other 
examples  of  critically  sensitive  press  disclosures  occurring  during  this 
period  with  regard  to  the  development  of  our  position  on  strategic  arms 
on  preparation  for  SALT  negotiations  with  the  Soviet  Union. 

He  states : 

First,  on  January  20,  1969,  the  President  directed  that  an  overall  study  be  con- 
ducted of  the  United  States  Strategic  Force  posture.  A  fundamental  requirement 
of  this  study  was  to  determine  what  programs  should  be  adopted  to  insure  the 
credibility  of  this  country's  deterrent  capability.  The  study  was  conducted  and 
included  an  analysis  of  five  options  to  support  strategies  ranging  on  emphasis 
on  offensive  capaijility  at  one  end,  to  heavy  reliance  on  anti-ballistic  missile  sys- 
tems at  the  other.  Cost  estimates  for  each  of  the  alternative  force  postures  were 
included.  Notwithstanding  the  obvious  need  for  strict  security  in  the  prepara- 
tion and  handling  of  this  report,  an  article  by  William  Beecher  appeared  in  the 
New  York  Times  on  May  1,  1969 — prior  to  consideration  of  the  report  by  the  Na- 
tional Security  Council — setting  forth  an  accurate  description  of  the  options  as 
'well  as  a  close  estimate  of  the  range  of  costs  involved. 

Then  he  goes  on  to  discuss,  I  believe,  another  incident.  At  the  bottom 
of  page  5,  he  concludes  on  this  phase  of  his  affidavit : 

Each  of  these  disclosures  was  of  the  most  extreme  gravity.  As  presentations  of 
the  Government's  thinking  on  these  key  issues,  they  provided  the  Soviet  Union 
vdth  extensive  insight  as  to  our  approach  to  the  SALT  negotiations  and  severely 
compromised  our  assessments  of  the  Soviet  Union's  missile  testing  and  our  appar- 
ent inability  to  accurately  assess  their  exact  capabilities. 

Perhaps  more  important,  evidence  of  leaks  of  such  closely  held  Intelligence 
assessments  raised  serious  questions  as  to  the  integrity  of  the  USIB  and  created 
severe  doubts  about  our  ability  to  maintain  security  in  deliberations  on  national 
security  policy. 

Paragraph  23. 

Mr.  McCahill.  On  June  18.  1969,  in  the  New  York  Times,  Peter 
Grose  reported  on  the  secret  official  estimates  for  the  first  strike  capa- 
bilities of  the  Soviet  Union.  This  was  published  during  the  SALT 
negotiations,  thereby  prematurely  revealing  the  intelligence  basis  upon 
which  the  United  States  was  developing  its  SALT  position. 

Mr,  St.  Clair.  An  indistinct,  I'm  afraid,  copy  of  the  New  York 
Times  article,  entitled  "U.S.  Intelligence  Doubts  Soviet  First  Strike 
Goal" — at  least  my  copy  is  indistinct.  This  is  a  microfilm  reproduction 
and  we'll  have  to  try  to  do  better  than  that. 

In  any  event,  it  is  dealt  with  by  Dr.  Kissinger  in  paragraph  5  of  his 
affidavit,  the  second  paragraph  that  appears  on  page  4. 

He  recites  that  in  addition  to  the  SALT  negotiations  leak : 

The  U.S.  Intelligence  Board  (USIB)  composed  of  representatives  of  the  Intelli- 
gence Community,  had  been  engaged  for  several  months  in  an  analysis  of  the 
Soviet  Union's  testing  of  missiles  and  in  early  June  of  1969  concluded  their  review 
and  issued  a  report  which  was  extremely  closely  held,  setting  forth  their  estimate 
of  the  Soviet  Union's  strategic  strengths  and  possible  first  strike  capability. 
Because  the  USIB's  assessment  varied  in  its  degrees  of  certainty  from  earlier 
statements  and  reports  made  by  other  defense  experts  in  support  of  the  need  for 
the  Safeguard  ABM  system,  any  public  disclosure  of  the  USIB  report  would  pro- 
vide a  useful  signal  to  the  Soviet  Union  as  to  the  disagreement  within  our  Govern- 
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ment  and  the  eflScacy  of  our  intelligence  system.  It  would  also  prematurely  reveal 
the  intelligence  basis  on  which  we  were  developing  our  position  for  the  impending 
strategic  arms  talks.  On  June  18,  1969,  the  fact  of  the  interagency  disagreement 
and  opi)osing  agency  positions  were  printed  in  a  New  York  Times  article  by 
Peter  Grose. 

I  have  already  called  your  attention  to  his  conclusions  with  respect 
to  that  leak.  Tab  24. 

Mr.  McCahill.  Hedrick  Smith,  in  the  June  3,  1969,  edition  of  the 
New  York  Times,  reported  that  the  President  had  determined  to  re- 
move nuclear  weapons  from  Okinawa  in  the  upcoming  negotiations 
with  Japan  over  the  reversion  of  the  island.  The  article  stated  that 
the  President's  decision  had  not  yet  been  communicated  to  Japan, 
thereby  preempting  the  possibility  of  obtaining  a  more  favorable  out- 
come during  the  negotiations. 

Mr.  St.  CiArR.  This  leak  is  set  forth  as  tab  24a,  an  article  by 
Mr.  Smith  under  the  headline  "United  States  Said  To  Plan  an  Oki- 
nawa Deal  Barring  A-Bombs."  This  is  attributed  to  well-placed  in- 
formants, as  appears  in  the  first  paragraph.  The  article  is  summarized 
in  the  tab. 

Dr.  Kissinger's  affidavit  with  respect  to  that  and  its  significance  is 
contained  in  paragraph  6  in  the  next  tab  which  recites  that  there  were 
serious  concerns  during  this  period  over  a  press  leak  involving  the 
country's  policy  toward  Japan  in  our  strategy  for  negotiations  on  the 
revei-sion  of  Okinawa.  He  states : 

Following  a  late  April  meeting  of  the  National  Security  Council,  a  national 
security  decision  memorandum  was  issued  on  May  28,  1969,  outlining  this  coun- 
try's policy  toward  Japan,  and  particularly  our  negotiating  strategy  with  respect 
to  the  reversion  of  Okinawa.  This  memorandum  set  forth  our  desire  to  retain 
nuclear  weapons  on  Okinawa  but  stated,  as  a  fallback  position,  that  we  would 
be  prepared  to  consider  the  withdrawal  of  these  weapons  while  retaining  the 
storage  and  transit  rights. 

Shortly  after  this  memorandum  was  completed,  and  prior  to  the  negotiations 
with  the  Japanese,  an  article  by  Hedrick  Smith  appeared  in  the  New  York 
Times  on  June  3,  1969,  stating  that  the  President  had  decided  to  remove  nuclear 
weapons  from  Okinawa  once  an  overall  plan  to  return  the  island  had  been 
agreed  upon. 

The  article  noted  that  the  President's  decision  had  not  yet  been  communicated 
formally  to  the  Japanese  government.  The  consequences  of  this  disclosure,  at- 
tributed to  well-placed  informants,  in  terms  of  compromising  negotiating  tactics, 
prejudicing  the  government's  interest  and  complicating  our  relations  with 
Japan  were  obvious  and  clearly  preempted  any  opportunity  we  might  have  had 
for  obtaining  a  more  favorable  outcome  during  our  negotiations  with  the 
Japanese. 

Mr.  Edwards.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Edwards. 

Mr.  Edwards.  Mr.  St.  Clair,  the  memorandum  does  point  out  that 
the  President's  decision  had  been  communicated  to  the  Japanese 
Government. 

Mr.  St.  Clair.  Dr.  Kissinger's  affidavit  said  it  had  not  been. 

Mr.  Edwards.  I  refer  you  to  tab  24b  where  it  says  that  the  Presi- 
dent's decision  had  not  been  communicated  formally,  which  would 
indicate  that  it  had  been  communicated  informally. 

Mr.  St.  Clair.  With  all  due  respect,  I  do  not  know  that  I  would 
be  in  a  position  to  make  that  inference.  Dr.  Kissinger's  testimony  was 
that  it  had  been  prematurely  released,  so  the  Japanese  Government 
knew  our  fallback  position,  so  we  never  got  a  chance  to  indicate  our 
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preferred  position  because  this  notification  was  as  to  our  fallback 
position. 

Mr,  Edwards.  Yes.  Would  you  suggest  that  tab  24,  the  second 
sentence,  should  say  the  article  stated  that  the  President's  decision 
had  not  yet  been  communicated  formally  to  Japan? 

Mr.  St.  Clatr.  That  would,  of  course,  be  strictly  accurate  but  it 
would  be  unfair  in  my  judgment  to  infer  from  that  that  it  had  been 
informally  communicated  because  the  thrust  of  Dr.  Kissinger's  state- 
ment was  that  this  was  prematurely  released  to  the  public  and  there- 
fore we  had  no  opportunity  to  present  our  prior  and  preferred  posi- 
tion to  the  Japanese  because  they  could  read  our  fallback  position 
in  the  New  York  Times. 

Mr.  Edwards.  Thank  you. 

Mr.  St.  Clair.  Tab  25. 

]Mr.  McCahtll.  Morton  Halperin  was  Chief  of  the  National  Secu- 
rity Planning  Group  and  therefore  was  one  of  several  persons  having 
access  to  the  information  which  leaked.  In  this  position  and  during 
his  tenure  as  consultant  to  the  NSC,  Dr.  Halperin  received  extensive 
exposure  to  classified  information,  much  of  which  remains  confidential 
to  this  day.  Dr.  Halperin  was  removed  from  access  to  sensitive  ma- 
terial regarding  national  security  matters  following  publication  of 
one  of  the  Beecher  articles  in  the  New  York  Times. 

Mr.  St.  Clair.  In  support  of  this  as  tab  25a  is  the  affidavit  of  Mr. 
Halperin,  sworn  and  subscribed  to  on  November  12,  1973.  The  portion 
to  which  we  make  specific  reference  appears  on  the  top  of  page  2  but 
I  think  we  should  start  reading  on  the  last  line  on  page  1,  paragraph 
numbered  2 : 

Kissinger  indicated  that  he  accepted  my  assurances  but  that  others  would  not. 
He  noted  that  as  he  had  informed  me  previously,  a  number  of  high-level  figures 
in  the  Nixon  administration  were  suspicious  of  my  political  views  and  considered 
me  disloyal  to  the  administration.  He  informed  me  that  for  a  period  of  time 
he  would  not  give  me  access  to  any  of  the  more  sensitive  information  regarding 
national  security  matters.  That  way,  he  stated,  if  any  information  leaked,  I 
could  not  be  blamed. 

Tlien  Dr.  Kissinger's  affidavit,  paragraph  8,  appearing  on  page  7 
thereof,  is  the  next  tab,  25b.  He  states : 

As  a  result  of  this  position,  which  he  held  until  September  20,  1969,  and  as  a 
consultant  to  the  National  Security  Council  until  May  13.  1970.  Dr.  Halperin 
received  extensive  exiwsure  to  classified  information  much  of  which  remains 
confidential  to  this  day. 

He  goes  onto  describe  Dr.  Halperin's  involvement  in  the  organiza- 
tion, preparation,  and  processing  of  national  security  policy  reviews, 
and  the  like. 

Mr.  Waldie.  Mr.  Chairman? 

Mr.  Brooks.  Mr.  Waldie. 

Mr.  Waldie.  Mr.  St.  Clair,  may  I  ask,  is  the  information  about  Dr. 
Halperin  having  had  exposure  to  classified  information  that  remains 
to  this  day,  is  that  relevant  to  the  period  of  time  in  which  his  phone 
was  tapped  after  he  was  no  longer  employed  by  the  National  Security 
Council  ? 

Mr.  St.  Clair.  Yes,  sir,  it  is.  The  tap  on  his  phone  was  continued, 
I  think,  for  a  very  extensive  period  or  time. 
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Mr.  Waldie.  And  it  is  your  view,  because  there  is  still  material  that 
is  confidential,  the  tap  can  be  applied  today  ? 

Mr.  St.  Clair.  Yes;  but  my  answer  should  not  infer  that  I  have 
any  information  that  it  is  still  in  effect.  I  do  not  know  one  way  or 
the  other. 

Mr.  Waldie.  I  understand  that,  but  that  is  the  relevance  of  that 
conclusion.  I  appreciate  that. 

Mr.  St.  Clair.  Thank  you,  sir. 

Dr.  Kissinger's  affidavit  goes  on  further  to  describe,  as  I  said.  Dr. 
Plalperin's  exposure  to  various  matters.  Then,  in  paragraph  8,  Dr. 
Kissinger  states: 

Dr.  Halperin's  name  and  the  names  of  other  individuals  were  provided  to 
the  Federal  Bureau  of  Investigation  for  their  investigation.  On  May  13,  1969, 
I  received  a  letter  from  Director  Hoover  indicating  that  on  the  basis  of  the 
independent  information  available  to  him,  it  appeared  probable  that  recent  leaks 
had  come  "from  a  staff  member  such  as  Morton  H.  Halperin  of  the  National 
Security  Council".  Director  Hoover  further  stated  specifically  that  "we  should 
not  ignore  the  possibility  that  Halperin  *  *  *  could  be  the  source  of  a  leak" 
and  that  he  therefore  had  alerted  the  Bureau's  most  sensitive  sources  (i.e.  elec- 
tronic surveillance). 

In  paragraph  10.  Dr.  Kissinger  goes  on  to  state : 

However,  notwithstanding  the  investigation  of  Dr.  Halperin  and  others 
being  conducted  by  the  Federal  Bureau  of  Investigation,  and  additional  govern- 
mental efforts  to  curb  the  unauthorized  disclosure  of  classified  information,  press 
leaks  involving  Southeast  Asia,  SALT,  the  Middle  East,  NATO,  and  other  national 
security  matters  continued  through  1969,  1970,  and  1971.  Such  disclosures  neces- 
sitated issuing  a  memorandum  on  May  23,  1970,  to  several  Government  agencies 
regarding  the  SALT  negotiations  in  which  I  stated  that — 

And  then  he  sets  forth  his  statement  that — 

Vital  national  interests  are  being  jeopardized  by  leaks  to  the  press  concern- 
ing the  Strategic  Arms  Limitation  Talks.  No  one  in  the  Government  is  author- 
ized to  divulge  the  United  States  or  Soviet  positions  to  the  press  or  to  speculate 
concerning  U.S.  intentions  with  respect  to  the  negotiations. 

The  President  has  directed  that  immediate  steps  be  taken  to  insure  that 
standing  directives  concerning  leaks  are  adhered  to  without  exception  by  per- 
sonnel under  your  jurisdiction.  Prompt  and  severe  disciplinary  action  is  to  be 
taken  in  the  event  of  violations. 

He  continues : 

Throughout  this  period,  leaks  of  information  which  could  have  serious  adverse 
effects  upon  our  national  security  and  our  relations  with  our  allies  continued. 

11.  From  the  commencement  of  the  electronic  surveillance  of  Dr.  Halperin  in 
May  of  1960  until  May  1970,  I  was  provided  periodic  summaries  of  the  informa- 
tion gained  from  this  surveillance  of  conversations  which  the  FBI  determined 
to  involve  national  security.  However,  in  later  May  of  1970,  it  was  decided 
that  such  reports  would  be  directed  to  the  office  of  Mr.  H.  R.  Haldeman,  then 
an  Assistant  to  the  President,  and  that  Mr.  Haldeman  would  advise  the  Presi- 
dent, General  Haig,  then  an  Assistant  on  my  Staff,  or  myself,  of  information  that 
required  our  attention.  In  addition,  an  informal  liaison  was  maintained  between 
Mr.  Sullivan  of  the  Federal  Bureau  of  Investigation  and  General  Haig  of  my 
staff,  and  if  the  surveillance  of  Dr.  Halperin  developed  information  of  suflB- 
cient  gravity,  Mr.  Sullivan  would  call  General  Haig  and  either  inform  him  of 
that  fact  or  call  his  attention  to  the  fact  that  a  report  containing  that  informa- 
tion had  been  sent  to  Mr.  Haldeman.  I  remember  only  one  such  event,  but  there 
may  have  been  others. 

Tab.  26. 

Mr.  McCahill.  [Mr.  McCahill  then  read  tab  26,  which  was  sub- 
sequently removed  from  the  presentation  on  behalf  of  the  President.] 

41-018—75 — pt.  3 25 
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Mr.  St.  Clair.  In  support  of  this,  we  have  a  document  entitled 
"sensitive  coverage  for  the  White  House  from  the  Acting  Director  of 
the  FBI,"  dated  June  25,  1973.  I  hope  and  believe  that  names  have 
been  deleted  in  the  same  manner  that  the  special  staff  has  adopted. 
I  do  not  laiow  that  I  could  represent  the  same  letters  that  we  used, 
that  the  same  individuals  are  represented  by  similar  letters  used  by 
the  staff.  I  do  not  know  that  it  makes  much  difference. 

This  document  purports  to  review  all  of  the  materials  derived  from 
the  taps  here  in  question  and  is  useful  for  that  purpose,  since  it  brings 
together  in  sort  of  summary  form  the  findings  from  the  various  taps. 
I  think  that  I  should  suggest  that  it  would  be  quite  appropriate  that  if 
the  members  of  the  committee  agreed  that  they  should  remove  this 
report  from  their  book  and  give  it,  or  keep  it  secure,  I  do  not  think  that 
the  Federal  Bureau  of  Investigation  likes  to  read  about  its  reports 
in  the  public  press.  I  think  it  has  a  disquieting  effect  on  them  and  I 
would  request  that  tliat  be  done  by  the  members  of  the  committee.  I 
think  the  special  staff  would  join  with  me  in  that  suggestion. 

Mr.  Jenister.  Yes,  we  do. 

Mr.  Sarbanes.  Mr.  St.  Clair,  could  you  identify  for  us  again  the 
reports  that  you  want  us  to  remove  ? 

Mr.  St.  Clair.  I  would  like  this  entire  report  and  take  it  out  of  your 
book. 

Mr.  Sarbanes.  Tab  26a  ? 

Mr.  St.  Clair.  Tab  26 ;  yes.  _ 

Mr.  Butler.  All  tabs  following  26  ? 

Mr.  St.  Clair.  Yes,  please. 

Mr.  Butler.  Mr.  Chairman,  do  I  understand  that  the  request  is  that 
he  wants  these  items  returned  ? 

Mr.  Brooks.  No ;  I  think  counsel's  suggestion  was  that  the  members 
take  special  care  that  section  26  was  not  leaked  when  it  is  released  to 
the  press,  that  it  might  be  disadvantageous. 

Maybe  I  paraphrased  that  a  little.  His  suggestion  was  that  you  take 
it  out  and  keep  it  separately,  or  certainly  that  we  take  special  care 
not  to  release  this  particular  tab. 

Is  that  the  thrust  of  your  suggestion  ? 

Mr.  Butler.  Mr.  Chairman,  the  reason  I  am  a  little  incredulous  here 
is  because  I  thought  that  these  books  were  subject  to  our  rules  of  con- 
fidentiality already. 

Mr.  Brooks.  Oh,  of  course,  all  of  this  material  is,  according  to  the 
Washington  Star-News. 

Mr.  Rangel.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Rangel. 

Mr.  Rangel.  Could  I  suggest  to  the  Chair  that  we  turn  this  material 
back  over  to  Mr.  St.  Clair  in  view  of  the  reports  th?,t  are  in  the  Wash- 
ington Star-News  and  the  fact  that  the  credibility  of  this  committee  is 
being  jeopardized  on  the  floor  and  before  the  general  public?  I  would 
suggest  that  we  just  turn  in  tab  26  and  anything  else  that  Mr.  St. 
Clair  wants  to  make  certain  that  the  credibility  of  this  committee  is 
not  adversely  affected  by  leaks. 

Mr.  Matne.  Mr.  Chairman  ? 

Mr.  Brooks.  Congressman  Mayne. 

Mr.  Matne.  I  certainly  join  and  support  Mr.  Rangel's  suggestion, 
which  I  think  is  very  sound. 
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Mr.  Jenner.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Jenner. 

Mr.  Jenner.  Might  I  suggest  that  the  committee  consider  that  the 
material  be  turned  over  to  the  special  staff  and  we  will  retain  it  in  our 
quarters  over  the  congressional  annex  in  the  event  any  member  wants 
to  examine  it. 

Mr.  St.  Clair.  I  think  that  is  an  appropriate  suggestion,  Mr.  Chair- 
man, that  it  be  turned  over  to  your  staff. 

Mr.  Brooks.  Without  any  objection,  gentlemen,  if  that  is  the  case, 
we  can  turn  the  contents  of  tab  26a  over  to  our  impeachment  staff  and 
they  can  retain  it  there  for  their  future  use. 

Mr.  Seiberling.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Seiberling. 

Mr.  Seiberling.  Will  we  not  then  be  hearing  from  Dean  Burch 
or  somebody  that  the  staff  will  then  be  leaking  ? 

Mr.  Brooks.  We  can't  even  get  any  informatiton  out  of  that  staff, 
everybody  knows  that. 

Mr.  St.  Clair.  They  already  have,  Mr.  Chairman,  most  of  this. 

Ms.  Holtzman.  Mr.  Chairman,  I  would  like  to  ask  Mr.  St.  Clair,  if 
I  might,  why  the  last  paragraph  was  included  in  the  statement  of 
information  ?  I  think  its  relevance  to  this  inquiry  remains  to  be  shown 
to  me  and  it  may  endanger  a  person's  rights. 

Mr.  St.  Clair.  May  I  respond,  Mr.  Chairman  ? 

This  bothers  me  somewhat,  too.  However,  I  thought  it  would  be  ap- 
propriate to  put  it  in  for  this  reason,  that  the  personality  of  individ- 
uals entitled  to  sensitive  material  has  always  been  considered  to  be  a 
relevant  fact,  that  if  a  person  entrusted,  for  example,  with  highly 
sentive  materials  has  personal  habits — let  us  say  he  drinks  too  much 
or  something  like  that — that  is  thought  to  be  in  intelligence  circles 
a  relevant  fact.  I,  therefore,  concluded  that  I  would  make  this  brief 
reference  to  show  that  some  of  the  material  developed  by  the  taps 
related  to  the  general  reliability  of  the  individual  or  individuals  in- 
involved. 

Ms.  Holtzman.  Mr.  Chairman,  just  to  follow  that  point  up,  be- 
cause I  am  personally  troubled  about  this  inclusion. 

Mr.  St.  Clair,  I  might  not  differ  with  you  if  that  in  fact  were  the 
statement  of  information  in  the  tab.  But  the  statement  of  information 
in  the  tab  relates  to  somebody  who  used  a  telephone  in  the  home  of  a 
National  Security  Council  employee.  Therefore,  I  do  not  understand 
the  implication.  I  would  suggest  to  the  chairman  that  this  tab  be  re- 
viewed and  the  statement  of  information  revised  before  it  gets  to 
the  press. 

Mr.  St.  Clair,  Well,  Ms.  Holtzman,  may  I  only  say  this :  I  am  sure 
that  the  staff  will  make  the  particular  report  available  to  you  with 
the  names  in  it  if  you  have  interest.  I  think  this  is  about  as  innocuous 
a  reference  as  I  could  possibly  make,  as  I  share  your  view  of  sensitiv- 
ity about  individuals.  The  report  itself  is  rather  extensive  and  is,  in 
my  view,  unambiguous  regarding  the  matters  involved  in  it. 

Mr.  Sarbanes.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Sarbanes. 

j\Ir.  Sarbanes.  I  want  to  be  sure  I  understand  the  paragraph.  Is 
that  a  telephone  of  a  former  member  of  the  NSC  was  being  inter- 
cepted ?  Is  that  correct  ? 
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Mr.  St.  Clair.  Well,  sir,  I  would  like  to  say  this :  It  would  be  dif- 
ficult for  mc  to  avoid  identifying  the  individuals  if  I  answered  that 
question.  I  would  suggest  that  the  members  of  the  committee  avail 
themselves 

Mr.  Sarbanes.  The  individual  who  made  the  call  and  who  made  these 
references  to  a  party  was  in  it,  either  before  or  then,  an  NSC  employee, 
is  that  right  ? 

Mr.  St.  Clatr.  Well,  I  would  like  to  not,  Mr.  Chairman,  answer  the 
question  and  simply  make  reference  to  the  report  itself.  When  you  see 
the  report,  T  think  you  will  see  why  it  would  not  be  appropriate  for 
me  to  answer  the  question. 

Mr.  Brooks.  Mr.  St.  Clair,  was  there  any  question  about  sections 
other  than  26a? 

Mr.  St.  Clair.  I  think,  sir,  that  the  whole  tab  ought  to  be  returned 
to  your  staff. 

Mr.  Danielson.  Mr.  Chairman! 

Mr.  Brooks.  Mr.  Danielson. 

Mr.  Danielson.  I  just  want  to  be  sure  I  understand. 

The  way  I  understand  it,  we  retain  tab  26  itself  but  not  the  subtabs. 
Is  that  correct  ?  Or  does  the  whole  thing  go  back  ? 

]Mr.  St.  Clair.  I  think  the  whole  thing  ought  to  be  turned  over  if  that 
meets  with  the  committee's  approval. 

Mr.  Setberling.  Mr.  Chairman.  I  assume  I  am  recognized. 

Mr.  St.  Clair,  is  it  your  thought  that  eventually,  tab  26  would  be 
included,  if  we  publish  all  of  this  material,  that  tab  26  would  also  be 
published  ? 

Mr,  St.  Clair.  Mr.  Chairman,  T  think  that  is  a  decision  of  policy  that 
the  committee  is  going  to  have  to  make.  I  am  sure  your  staff  is  com- 
petent to  advise  you  in  that  regard.  I  am  certain  that  I  would  act  in 
accord  with  their  advice. 

Mr.  Setberling.  Well,  if  it  is,  then  I  would  make  a  point  of  order 
that  the  first  paragraph  thereof  is  another  one  of  these  conclusions 
which  I  would  raise  a  point  of  order  on  and  insist  at  least  that  it  be 
footnoted  that  an  objection  had  been  raised  to  it  that  it  is  a  conclusion- 
ary  statement  rather  than  a  statement  of  primary  evidence. 

IVIr.  Waldie.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Waldie. 

Mr.  Walpte.  Mr.  St.  Clair,  just  as  a  matter  of  procedure,  on  the  tabs, 
I  Tiotice  there  is — some  of  the  letters  go  directly  from  Sullivan  to  the 
President,  others  go  from  Sullivan  to  Haldeman.  Is  there  anything 
that  indicates  why  it  would  go  to  Haldeman  rather  than  Sullivan — I 
mean  rather  than  the  President  ? 

Mr.  St.  Clair.  I  am  sorry,  sir,  I  do  not  know. 

Mr.  Drinan.  Mr.  Chairman  ? 

Mr.  Brooks.  Father  Drinan. 

Mr.  Drinan.  Mr.  St.  Clair,  in  the  previous  information  that  we  re- 
ceived about  surveillance  by  electronic  means  of  17,  it  was  also  clear 
that  in  some  instances,  there  had  been  physical  surveillance,  that  FBI 
agents  had  followed  certain  individuals  ?  In  the  material  here  under 
this  tab,  are  there  references  to  that? 

Mr.  St.  Clair.  I  do  not  laiow,  Father,  I  would  have  to  look  through 
it.  This  is  a  summary  report.  Much  of  the  material  had  already  been 
submitted  by  the  special  staff. 


1839 

Mr.  Drinan.  I  think  it  is  an  essential  point,  because  the  telephone 
surveillance  may  be  justified  by  law  or  by  nonlaw,  but  I  do  not  think 
that  the  other  could  be  justified.  I  think  if  we  have  to  turn  this  in  to  the 
staff,  I  would  like  personally  to  have  some  indication  of  whether  there 
is  information  that  we  should  have  about  physical  surveillance. 

Mr.  St.  Clair.  I  think  in  the  special  staff  presentation,  sir,  they 
had  information  regarding  physical  surveillance  in  their  presenta- 
tion. 

Mr.  Drinan.  I  would  like  to  have  that  confirmed  in  your  brief  or 
disputed. 

Mr.  St.  Clair.  I  am  not  in  a  position  to  dispute  it. 

Mr.  Edwards.  Mr.  Chairman  ? 

Ms.  Holtzman.  Mr.  Chairman  ? 

Mr.  Brooks.  Ms.  Holtzman. 

Ms.  Holtzman.  I  would  like  to  ask  the  Chair,  and  through  the 
Chair,  Mr.  St.  Clair,  that  in  view  of  the  lack  of  any  documentation 
of  the  connection  between  this  individual,  who  may  be  somebody  who 
walked  in  off  the  street  and  used  his  telephone,  to  the  Government  or 
to  this  former  NSC  employee,  because  it  involves  a  purely  personal 
matter,  that  it  be  striken  from  the  record. 

Mr.  St.  Clair.  I  assure  you,  Ms.  Holtzman,  it  is  not  an  individual 
who  walked  in  off  the  street. 

Ms.  Holtzman.  There  is  nothing  in  the  tab  to  support  that  and  I 
would  suggest  to  the  Chair  that  that  be  stricken  from  the  record. 

Mr.  Dennis.  Mr.  Chairman  ? 

Mr.  St.  Clair.  The  report  itself  is  with  the  staff  and  I  just  do  not 
want  to  mention  the  man's  name,  but  T  will  assure  you  it  is  not  a  per- 
son unrelated  to  the  event  here  described. 

Mr.  Brooks.  The  gentlewoman  from  New  York,  your  suggestion 
was  that  it  was  not  fully  justified  and  the  documentation  did  not  reveal 
exactly  the  details  of  it,  even  that  which  we  have  turned  in  to  the  im- 
peachment staff  for  their  vaults  ? 

Ms.  Holtzman.  That  is  correct,  Mr.  Chairman,  and  it  does  not  sup- 
port the  basic  thrust  of  this  tab. 

Mr.  Dennis.  Mr.  Chairman  ? 

Mr.  Bunj<:R.  Mr.  Chairman  ? 

Mr.  Brooks.  The  gentleman  from  Virginia,  Mr.  Butler. 

Mr.  Butler.  I  just  felt  that  the  ruling  of  the  Chair  earlier,  the 
earlier  Chair,  that  points  o^  order  of  this  nature  would  be  deferred  until 
the  presentation  had  beer  completed — we  have  alreadv  taken  some 
15  minutes  on  this  dead  horse  here  and  I  would  think  it  would  be  more 
appropriate  to  take  this  up  when  Mr.  St.  Clair  completes  his  presenta- 
tion. 

Mr.  Brooks.  I  thought  the  gentlewoman  had  in  mind  a  suggestion 
that  perhaps  the  counsel  would  accede  to  and  might  strike  that  with- 
out the  f  ormalitv  of  a  point  of  order. 

Mr.  Dennis.  Without  all  the  other  ramifications  of  points  of  order. 

Mr.  Btttt^er.  He  has  declinpd  to  do  that,  so  can  we  move  forward. 

Mr.  Brooks.  Has  the  p-entlpman  declined  to  remove  that?  Is  that 
the  thrust  of  your  feeb'n.nf? 

Mr.  Dennts.  Mr.  Chairman  ? 

l^fr.  BrjooTTt;.  Let  him  answer  it. 

Mr.  St.  Clnir.  vrh"f  was  vour  foelina:  on  that,  sir?  Your  response? 
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Mr.  St.  Clair.  I  think,  sir,  if  I  understand  the  question,  that  the 
entire  tab  26  should  be  removed  and  delivered  to  your  staff.  So  that 
everyone  understands,  the  individual  reports  which  this  report  intends 
to  summarize  are  already  in  the  possession  of  the  staff,  all  of  them.  We 
both  got  them  from  the  same  source.  If  any  one  member  is  interested 
in  the  identity  of  anyone  or  more  of  these  people,  I  believe  the  special 
staff  has  the  actual  document  with  the  names  in  it. 

Mr.  Brooks.  Does  the  gentlewoman  understand  that?  Does  that 
satisfy  the  gentlewoman's  inquiry  ?  The  information  would  be  avail- 
able if  you  wanted  detail  on  it. 

Ms.  HoLTZMAN.  In  that  event,  Mr.  Chairman,  it  really  does  not 
satisfy  me  and  I  will  reserve  my  point  of  order  now. 

Mr.  Dennis.  Mr.  Chairman? 

Mr.  Brooks.  The  gentleman  will  proceed — pardon  me.  Mr.  Dennis. 

Mr.  Dennis.  We  are  are  talking  now  not  about  removing  the  mate- 
rial from  the  book,  which  is  one  thing.  What  Ms.  Holtzman  is  trying 
to  do  is  strike  from  the  record  a  particular  paragraph  and  obviously, 
that  cannot  be  done  until  we  get  here  to  look  at  it.  Counsel  has  said 
three  times,  at  least,  that  when  we  do  that,  it  will  be  all  too  apparent 
that  it  is  relevant.  We  cannot  strike  anything  out  until  we  take  a  look 
at  it. 

Mr,  Brooks.  I  would  make  clear  to  the  gentleman  that  this  seems 
to  be  obvious  now  and  we  are  proceeding  on  with  the  presentation. 

Mr.  St.  Clair.  Mr.  Chairman,  I  would  like  to  call  the  attention  of 
the  members  of  the  committee  to  26k,  the  very  last  item,  a  personal 
memorandum  dated  May  29, 1969,  from  Mr.  Sullivan  to  Mr,  Hoover,  in 
which  he  states : 

Dear  Mr.  Hoover.  I  thought  you  would  like  to  know  that  Colonel  Alexander 
Haig  called  me  this  morning  to  advise  that  they  are  releasing  X  today.  At  least 
this  is  one  leak  that  will  be  stopped. 

Respectfully,  submitted. 

Mr.  Edwards.  Mr.  Chairman,  on  that  point,  I  am  afraid  I  must  ask  a 
question. 

Mr,  Brooks.  The  gentleman  is  7'ecognized, 

Mr.  Edwards.  Mr,  St,  Clair,  you  have  taken  care  of  X  and  Y  now, 
and  I^,  M,  L,  and  with  R  the  subject  of  surveillance  by  the  FBI.  X 
left  how  much  later?  What  I  am  trying  to  establish  if  possible  is 
what  happened  to  these  people  ?  Did  they  all  get  fired  ? 

Mr.  St,  Clair,  Well,  sir,  we  have  documentation  that  that  one  was 
fired.  That  is  this  document  I  just  read  to  you. 

Another  had  his  security  clearance  lifted  or  he  was  removed  from 
access  to  secure  materials.  We  have  no  more  documentation  as  to 
what,  if  anything,  happened  to  any  of  the  others, 

I  must  say,  I  must  comment  that  documentation  in  this  whole  area 
is  hard  to  come  bv. 

Mr.  Tenner.  Mr.  Chairman  ? 

Mr.  Brooks.  I  would  suggest  or  ask  Mr.  St,  Clair  to  recheck  his 
information  that  he  just  stated  to  the  committee  because  our  informa- 
tion is  that  no  action  was  taken.  That  was  the  presentation  we  made  in 
an  earlier  book. 

INIr.  St,  Clair,  I  will  discuss  that  with  staff  counsel  and  I  think 
I  can  satisfy  them  who  was  discharged  and  that  this  memo  js  factual. 
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Mr.  Brooks.  Fine.  Will  the  gentleman  proceed. 

Mr.  St.  Clair.  Tab  27. 

Mr.  McCahill.  A  letter  dated  September  12,  1973,  from  Attorney 
General  Elliot  Richardson  to  the  Senate  Foreign  Relations  Commit- 
tee referring  to  the  placement  of  these  17  national  security  wiretaps 
stated  that  "The  Department  of  Justice  scrupulously  observes  the  law 
as  interpreted  by  the  courts." 

Mr.  St.  Clair.  This  letter  is  set  forth  as  part  of  the  record  of  the 
nomination  of  Henry  A.  Kissinger  to  be  Secretary  of  State.  It  is 
addressed  to  the  Honorable  J.  W.  Fulbright  as  set  forth  in  the  tab 
over  the  signature  of  Elliot  Richardson,  then  the  Attorney  General. 
Tab  28. 

Mr.  Drinan.  Mr.  Chairman,  point  of  order. 

Mr.  Brooks.  Father  Drinan. 

Mr.  Drinan.  Mr.  St.  Clair,  did  the  Attornej^  General  of  the  United 
States  at  that  time  know  of  all  the  irregularities  and  the  failure  to 
observe  the  law  in  connection  with  these  wiretaps?  Is  there  evidence 
that  he  did  not  know  that  they  are  not  in  the  usual  place,  that  they  had 
not  observed  the  law  that  says  that  you  have  to  check  them  ? 

I  suppose  underlying  the  question  is  did  the  administration  take  the 
position  that  on  warrantless  national  security  taps,  they  should  follow 
the  same  procedural  rules  that  are  specified  for  other  ordinary  taps? 

Mr.  Wiggins.  Regular  order,  Mr.  Chairman.  That  is  arguing  the  law 
of  a  conclusionary  nature. 

Mr.  Brooks.  Can  counsel  answer  the  question  ? 

Mr.  St.  Clair.  I  do  not  Imow  the  extent  of  Mr.  Richardson's  knowl- 
edge. His  letter  speaks  for  itself. 

Mr,  HoGAN.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Hogan. 

Mr.  HoGAN.  The  gentleman  from  Massachusetts  is  wrong  on  his 
facts.  There  are  two  different  standards  for  wiretaps,  one  on  the  basis 
of  executive  order  and  the  other  criminal  cases  which  require  a  court 
order.  The  statute  itself 

Mr.  Drinan.  Will  the  gentleman  yield  ? 

Mr.  Hogan.  I  will  yield  when  I  finish  my  statement. 

Mr.  Drinan.  The  statement  is  wrong.  I  asked  a  question  on  precisely 
what  you  are  saying. 

Mr.  Hogan.  I  believe  I  have  the  time,  Mr.  Chairman. 

Mr.  Brooks.  Gentlemen,  the  committee  will  recess  until  we  vote  on 
this  vote.  I  would  suggest  to  Mr.  St.  Clair  that  on  28,  in  several  of  the 
books,  there  is  no  backup  data. 

I  regret  that  you  have  another  15  minutes  sitting  here. 

^Ir.  St.  Clair.  That  is  by  design,  sir.  We  have  only  cited  authority 
here  and  smce  everyone  here  is  a  lawyer,  I  am  sure  they  can  find  the 
case  themselves  if  they  do  not  already  know,  and  I  am  sure  they  do. 

Mr.  Butler.  Mr.  Chairman,  is  counsel  going  to  pick  up  our  tab  26 
while  we  are  gone  ? 

Mr.  Thornton.  Mr.  Chairman,  may  we  return  tab  26  to  the  staff  ? 

Mr.  Brooks.  Do  you  want  to  do  that  on  our  return  ? 

We  will  come  back. 

[Recess.] 

The  Chairman.  The  committee  will  come  to  order. 
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Mr.  St.  Clair  will  proceed. 

Mr.  St.  Clair.  Mr.  Chairman,  tab  28,  Mr.  Chairman,  this  is  simply 
a  citation  of  authority  of  some  two  cases. 

The  Chairman.  Mr.  St.  Clair,  would  you  withhold  a  moment  please  ? 

Mr.  St.  Clair.  Certainly. 

Mr.  Owens.  Quite  briefly,  Mr.  St.  Clair,  tab  27  referring  to  the 
hearings  before  the  Foreign  Relations  Committee  states  that  the  state- 
ment of  Attorney  General  Elliot  Richardson  as  I  read  it,  refers 
to  the  placement  of  17  national  security  wiretaps,  and  says  "then 
current  Department  of  Justice  policy."  As  I  read  that,  it  does  not 
appear  to  refer  to  the  17  wiretaps  at  all.  Is  that  a  misunderstanding 
on  the  part  of  the  tab  or  my  reading  of  that  statement  by  the  Attorney 
General  ? 

Mr.  St.  Clair.  Well,  I  would  hate  to  say  that  it  was  a  misreading 
on  your  part. 

Mr.  Owens.  Go  ahead.  We  have  accused  you  of  the  same  thing 
from  time  to  time. 

Mr.  St.  Clair.  You  are  free  to  do  that  and  I  am  not  so  free  to  do 
that. 

Mr.  Owens.  I  would  refer  you  to  paragraph  3  of  the  Attorney  Gen- 
eral's letter. 

Mr.  St.  Clair.  The  paragraph  that  begins  "The  Department  of 
Justice  scrupulously  observes  the  law  as  interpreted  by  the  Courts?" 
That  paragraph  ? 

Mr.  Owens.  Is  it  your  position  that  that  sentence  refers  to  the  17 
wiretaps  ? 

Mr.  St.  Clair.  That  is  our  belief,  yes,  sir. 

Mr.  Owens.  Well,  that  appears  to  me  to  be  the  opposite. 

Mr.  Edwards.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Edwards. 

Mr.  Edwards.  Mr.  St.  Clair,  why  did  you  not  mention  in  this  presen- 
tation the  tap  put  on  by  Caulfield,  ordered  by  Ehrlichman  on  the 
Joseph  Kraft  home  in  June  1969  ? 

Mr.^  St.  Clair.  I  don't  believe  we  have  any  additional  evidence  or 
material  other  than  what  was  supplied  by  your  staff,  sir. 

Mr.  Edwards.  Thank  you. 

The  Chairman.  Mr.  St.  Clair. 

Mr.  St.  Clair.  Tab  28  as  I  said,  28  is  simply  a  citation  of  authority 
of  two  cases.  We  did  not  deem  it  necessary  to  attach  a  copy  of 
the  cases  since  I  am  sure  they  are  available  to  all  members  who  may 
be  interested  in  them.  Tab  29. 

Mr.  McCahill.  After  the  termination  of  these  17  taps,  the  Supreme 
Court  stated  that  the  legality  of  foreign  policy  warrantless  wiretap- 
ping was  an  open  question.  Attorney  General  Richardson  has  indi- 
cated that  under  these  circumstances  the  Department  of  Justice  can 
reasonably  rely  on  decisions  of  lower  courts  in  justifying  these  wire- 
taps. Under  current  legal  standards,  warrantless  foreign  policy  wire- 
tapping is  legal. 

Mr.  St.  Clair.  I  would  cite  especially  the  Butenko  case  [United 
States  Y.  Butenko,  494  F.  2d  593  (3d  Cir.  1974)]  which  was  decided  in 
the  third  circuit  this  year  which  I  believe  supports  the  last  sentence 
of  this  tab. 
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Tab  30,  from  tliis  point  on,  Mr.  Chairman,  we  are  dealing  with  the 
so-called  18i/^-minute  gap  on  the  June  20  tape  and  I  have  asked  Mr. 
McCahill  to  deal  with  this  since  he  has  more  personal  knowledge  of 
it  than  I. 

Mr.  McCahill.  On  May  31, 1974,  the  court  appointed  panel  of  ex- 
perts filed  their  final  report  on  the  181/^ -minute  gap  on  the  June  20, 
1972,  EOB  tape.  One  of  the  bases  supporting  the  panel's  final  conclu- 
sion is  the  assumption  that  the  Uher  5000  recorder  used  by  Rose 
Mary  Woods  was  functioning  normally  when  it  produced  the  erasure 
and  buzz  on  the  June  20,  1972,  EOB  tape. 

Tab  30a  is  page  3  from  the  panel's  report  which  was  provided  to  you 
last  week  as  I  recall  by  the  special  staff.  The  point  which  I  would  like 
to  emphasize  from  this  report  is  the  panel  admits  making  certain  as- 
sumptions and  undertaking  the  studies  and  the  paragraph  beginning 
on  page  3,  the  panel  states : 

We  assumed,  in  the  absence  of  data  to  the  contrary,  that  the  equipment  was 
functioning  more  or  less  normally  when  the  original  recording  was  made  and 
when  a  part  of  it  was  overridden  by  a  buzz.  Most  of  the  equipment  supplied  to 
us  performed  normally  when  we  began  to  use  it  and  continued  to  perform  nor- 
mally throughout  our  tests.  A  notable  exception  was  the  Exhibit  60  Uher 
recorder,  which  suddenly  failed  after  the  Panel  had  used  it  for  about  50  hours. 
Throughout  the  50  hours  the  recorder  gave  no  indication  of  abnormal  opera- 
tion. It  resi)onded  normally  to  all  operations  of  the  keyboard  and  foot  pedal 
controls.  Recordings  made  on  the  recorder  before  it  failed,  failed  to  show 
signs  of  erratic  operation  such  as  arbitrary  stopping  and  restarting  pf  the 
recording  or  of  the  motion  of  the  tape.  The  comi)onent  that  failed  was  a  diode 
bridge^rectifier.  We  took  it  out,  made  measurements,  to  analyze  the  failure 
and  found  that  one  of  the  diodes  had  become  short  circuited.  Then  we  sealed 
the  rectifier  in  an  envelope. 

And  they  go  on  to  say  that  it  is  now  in  the  possession  of  the  court. 

Mr.  Butler.  Is  that  the  recorder,  the  5000  recorder  used  by 

Mr.  McCahill.  This  Government  exhibit  60  was  the  Uher  5000 
purchased  on  October  1  for  Rose  Mary  "Woods. 
INIr.  Butler.  Thank  you. 
Mr.  McCahh,l.  The  panel  goes  on  to  say : 

We  placed  little  emphasis  on  finding  the  exact  source  of  the  buzz  except  to  note 
that  it  resembled  powerline  interference  and  the  Exhibit  60  Uher  was  especially 
sensitive  to  such  interferences. 

Now,  the  members  of  the  committee  should  have  before  them  for 
the  next  tab  a  report  of  Home  Services,  Inc.,  and  a  report  of  Dektor 
Counter-intelligence  and  Security,  Inc.  Tab  31. 

Mr.  Wiggins.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  Would  it  be  inconvenient,  counsel,  to  submit  some 
supplemental  data  with  respect  to  the  competence  of  these  two  sources 
that  we  can  analyze  their  technical  capability  to  make  the  conclusions 
which  they  draw  ?  I  know  nothing  about  either  one  of  these  organiza- 
tions, but  I  am  concerned  about  the  letterhead  of  one  of  them. 

Mr.  McCahill.  Yes,  sir.  These  two  reports,  Congressman  Wiggins, 
were  filed  with  Judge  Sirica  on  May  31  by  Charles  Rhyne,  who  is 
attorney  for  Rose  Mary  Woods.  The  White  House  did  not  retain  either 
one  of  these  outfits  and  as  of  this  moment  we  do  not  have  a  lot  of 
information  about  them  except  that  Mr.  Rhyne  does  rely  on  them 
and  this  is  a  public  document.  We  will  attempt  to  find  out  whatever 
we  can,  however. 
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Stanford  Eesearch  Institute,  Dektor  Counter-intelligence  and  Secu- 
rity, Inc.j  and  Home  Services,  Inc.,  believe  that  the  Ulier  5000  was 
malfunctioning  at  the  time  of  the  erasure  on  the  June  20,  1972,  EOB 
tape  was  produced.  They  also  disagree  with  the  panel's  conclusion  that 
the  erasure  was  produced  exclusively  by  keyboard  manipulation  and 
not  by  internal  machine  malfunction. 

If  I  can  direct  your  attention  to  tab  31a,  which  is  the  report  of  the 
Stanford  Research  Institute  which  was  retained  by  the  White  House. 
They  say  on  page  3 : 

We  were  uncomfortable  with  the  degree  of  certainty  expressed  in  conclusion 
four.  This  conclusion  implied  that  all  segments  of  the  erasure  were  necessarily 
the  result  of  manual  operation  of  the  keyboard  controls.  Our  reservation  about 
this  conclusion  was  based  on  our  belief  that  the  tape  recorder  in  question  was 
electronically  faulty  at  the  time  when  the  erasure  was  produced. 

Now,  on  page  4- 


Mr.  Butler.  Whose  report  are  you  reading  from? 

Mr.  McCahill.  This  is  the  report  of  Stanford  Eesearch  Institute 
and  Dr.  Michael  Hecker.  It  is  tab  31a. 

Page  4  of  that  report,  which  is  part  3  of  the  report,  there  begins  a  2- 
page  discussion  of  possible  machine  malfunction.  SRI  points  out  that 
they  do  believe  that  the  exhibit  60  was  faulty  when  the  erasure  was 
produced  and  they  cite  several  of  the  reasons  for  that  conclusion.  At 
the  bottom  of  page  4  they  go  on  to  say  that : 

At  the  beginning  of  the  test  program  the  panel  was  unable  to  use  Government 
Exhibit  60  to  reproduce  the  buzz  signal  contained  on  the  evidence  tape.  Later  on 
the  machine  failed  to  operate  and  the  trouble  was  traced  to  a  defective  bridge 
rectifier  in  the  30-volt  power  supply.  After  this  component  was  replaced,  the  panel 
could  no  longer  reproduce  the  buzz  signal.  This  observation  suggests  that  the 
power  supply  may  have  been  faulty  in  some  response  when  the  erasure  on  the 
evidence  tape  was  produced. 

Point  two,  the  buzz  signal  on  the  evidence  tape  exhibits  several  unexplained 
erratic  variations  in  amplitude.  These  amplitude  variations  were  probably  caused 
by  an  intermittent  condition  in  the  power  supply  of  the  machine. 

Three.  12  click  marks  were  found  on  the  evidence  tape.  The  panel  mentions 
these  click  marks  in  its  report  but  offers  no  explanation  as  to  the  origin  of 
these  electrical  transients.  Perhaps  the  transients  came  from  the  power  line, 
but  a  more  likely  explanation  is  that  they  were  caused  directly  or  indirectly 
by  a  faulty  power  supply  in  the  machine. 

The  panel  goes  on  again  to  conclude  that  the  erratic  behavior  of  the 
machine  in  switching  activities  could  account  for  some  of  the  marks 
observed  on  the  evidence  tape. 

Now,  I  would  like  to  now  direct  your  attention  to  the  Delrtor  report, 
the  bottom  of  page  1,  designated  41  on  the  upper  right  hand  comer. 
As  I  say,  we  have  examined  the  report  and  the  technical  investigation 
conducted  by  the  panel. 

Mr.  Butler.  Wliere  are  you  ? 

Mr.  MrCAHnx.  I  am  on  the  Dektor  report.  It  is  the  first  page  but  it 
says  41  in  the  upper  right  hand  corner. 

Mr.  Seiberling.  Wliat  tab  are  we  talking  about  ? 

Mr.  McCahlll.  At  tab  31b  you  will  find  this  also  reproduced,  I'm 
sorry.  Tab  31b,  page  42  is  reproduced  and  the  bracketed  material  is 
the  part  that  I  would  like  to  call  your  attention  to. 

"Evaluation  of  the  information  contained  therein"  referring  to  the 
panel's  draft  report  on  May  3,  "has  allowed  us  to  take  a  considerably 
stronger  position.  It  allows  us  to  state  with  confidence  that  the-panel's 
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conclusion  concerning  keyboard  manipulation  cannot  be  valid  and  a 
reasonable  hypothesis  based  on  power  supply  malfunction  has  become 
probable." 

Mr.  Kangle.  Excuse  me.  What  tab  are  you  reading  from? 

Mr.  McCahill.  I  am  at  31b.  There  is  only  1  page  at  31b. 

Mr.  Eangel.  There  is  no  letterhead  or  where  does  31 — I'm  sorry, 
Mr.  Chairman. 

Mr.  McCahill.  Tab  31b  is  a  reproduction  of  the  second  page  of  the 
Delrtor  report  which,  Congressman,  you  should  have  before  you  in 
its  entirety. 

Mr.  Rangel.  Do  we  have  anything  in  connection  with  where  this — 
I  know  this  report  is  filed  in  court  on  behalf  of  Miss  Woods  and  in  your 
presentation  do  you  have  anything  to  verify  who  these  outfite  are  or  is 
this  just  coming  out  of  the  court  records  to  rebut  the  18-minute  gap  ? 

Mr.  JNIcCahill.  The  Dektor  report  and  the  Home  Services  report, 
Congressman,  are  just  supplied  for  the  committee's  information 
to  show  that  there  are  three  separate  institutions  which  disagree 
with  the  expert  panel's  conclusions.  We  did  not  retain  Dektor  and  we 
have  very  little  information  about  them.  We  are  just  supplying  it 
because  it  is  a  contrary  opinion  which'  the  panel  or  the  committee 
should  be  aware  of. 

Mr.  Eangel.  This  panel  we  talk  about,  is  this  the  same  panel 
where  the  White  House  made  recommendations  and  other  people  made 
recommendations  too  ? 

Mr.  McCahill.  That  is  correct.  That  is  Judge  Sirica's  panel,  court 
panel. 

Mr.  Rangel.  This  is  to  rebut  the  panel's  findings? 

INIr.  McCahill.  That  is  correct. 

Mr.  Eaxgel.  Thank  you.  I'm  sorr\'.  Thank  you,  Mr.  Chairman. 

INIr.  McCahill.  At  tab  31c  is  an  excerpt  or  a  reproduction  of  the 
first  page  of  the  Home  Services,  Inc.  report.  This  report  was  also  filed 
with  Judge  Sirica  in  its  entirety  by  Mr.  Ehyne  on  behalf  of  Eose 
Mary  Woods.  The  part  of  this  report  I  would  like  to  call  your  atten- 
tion to  is  especially  the  4th  and  5th  paragraph  on  the  first  page. 

In  our  report  we  will  be  primarily  concerned  with  the  tape  recorder  function 
(or  malfunction)  which  could  have  caused  the  I8I/2  minute  gap  and  the  buzz 
on  the  June  20,  1972  tape.  Specifically,  it  is  our  conclusion  that  with  the  Uher 
5000  tape  recorder  malfunctioning  in  the  manner  described  in  IV  below, 
with  the  record  button  in  the  up  position  and  the  foot  pedal  being  used  to 
operate  the  tape  transport  system,  both  an  erasure  and  a  60-cycle  buzz 
can  be  placed  on  the  tape  leaving  the  marks  and  other  data  substantially  as 
described  in  the  panel's  draft  report.  Thus,  we  take  issue  with  the  panel's  con- 
clusions three  and  four  that  keyboard  operation  was  necessary  to  produce  the 
evidence  tape  in  the  condition  described  by  the  panel,  and  that  the  production 
of  the  gap  and  buzz  required  several  segmented  stops  and  starts  involving 
keyboard  operation. 

The  advisory  panel  on  tapes  assumed  no  malfunctioning  of  the  Uher  recorder. 
There  is  no  evidence  that  the  panel  tested  for  any  of  the  malfunctions  which  it 
has  been  our  experience  are  common  in  tape  recorders.  Our  report  indicates  only 
one  of  the  possible  malfunctions  which  could  produce  the  data  described  by  the 
panel.  We  are  not  prepared  to  rule  out  other  malfunctions  producing  the  same 
results  which  we  did  not  have  time  to  fully  investigate. 

Ms.  HoLTZMAN.  Mr.  Chairman? 
The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Is  it  the  intent  of  the  last  sentence  in  tab  81  that 
all  of  these  tabs,  a,  b,  and  c  of  these  various  companies  that  you  have 
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alluded  to,  all  take  the  position  that  the  erasure  was  prodiiced,  could 
have  been,  exclusively  by  internal  machine  malfunctions? 

Mr.  McCahill.  Stanford  Research's  report  does  not  go  quite  that 
far  and  I  can  provide  it  to  you  in  its  entirety. 

Ms.  HoLTZMAN.  I  am  aware  of  that  and  that  is  why  I  askod  the 
question,  because  it  seems  to  me  the  implication  of  that  last  sentence  is 
that  they  all  agreed  that  that  buzz  could  have  been  or  the  erasive 
marks  could  have  been  caused  exclusively  by  internal  machine  mal- 
function. And  I  am  not  sure  you  agreed  that  that  was  the  conclusion  of 
at  least  the  Stanford  report. 

Mr.  McCahill.  That  is  correct.  That  is  not  the  ultimate  conclusion 
of  the  Stanford  people,  although  I  believe  some  of  the  evidence  already 
presented  to  you  by  the  special  staff  will  show  that  Doctor  Hecker  of 
Stanford  Research  does  disagree  or  does  concur  in  the  conclusions  of 
Dektor  and  Home  Services  that  the  machine  was,  in  fact,  malfunc- 
tioning, that  there  was  abundant  evidence  of  that. 

Mr.  Danielson.  Would  the  lady  yield  ? 

Ms.  HoLTzMAN.  I  don't  know  if  I  can  but  if  I  can. 

Mr.  Danielson.  I  would  like,  in  an  effort  to  be  helpful,  in  tab  31a, 
the  attachment,  which  is  page-  4,  the  last  4  or  5  lines  of  the  first  para- 
graph, the  panel  points  out  that  "we  feel  that  possible  internal  mal- 
function must  be  kept  in  mind  while  developing  an  explanation  for  the 
ISi/^-minute  erasure.  The  panel  however,  categorically  rejects  any 
hypothesis  based  on  internal  malfunction."  It  is  the  last  4  or  5  lines  of 
tlie  first  paragraph. 

Mr.  Seiberltng.  Mr.  Chairman  ? 

Mr.  Cohen.  Mr.  Chairman  ? 

The  Chairman.  Mr,  Cohen. 

Mr.  Cohen.  Mr.  St.  Clair,  could  you  tell  us  whether  or  not  if  you 
have  any  information  as  to  whether  Rose  Mary  Woods  transcribed 
subsequent  tapes  for  purposes  of  either  furnishing  to  the  court,  Mr. 
Jaworski.  or  to  this  committee  after  October  1  on  this  same  piece  of 
equipment  ? 

Mr.  St.  Clair.  Congressman,  may  I  confer  just  a  minute? 

[Short  pause.] 

Mr.  St.  Clair.  I  believe  that  she  did.  I  think  the  machine  was 
transported  down  to  Florida. 

Mr.  Cohen.  And  brought  back. 

Mr.  St.  Clair.  And  probably  then  brought  back.  I  think  you  would 
have  tx)  keep  in  mind  if  I  may  just  expand  a  little  bit,  this  apparently 
is  a  brand  new  mn chine.  Tt  was  Durchased  for  the  purpose  of  listening 
to  tapes,  to  take  off  and  transcribe  what  was  heard  thereon.  The  buzz 
was  put  on  in  a  different  mode.  It  was  on  an  erase  mode  and  it  was 
not  its  normality.  It  was  either  an  erase  mode  or  its  equivalent,  and 
that  would  not  have  been  the  u'^e  she  Dut  to  it  unle=s  by  accident, 
as  she  said  she  thinks  she  pushed  the  wrong  button.  It  was  not  used 
to  erase  or  to  record  anything.  It  was  used  simply  to  play  back.  That 
was  her  only,  the  onlv  purpose  she  used  it  for  was  to  play  back.  It 
was  not  a  recording  machine. 

It  was  not  to  be  used  for  recording  and  apparently  the  first  time 
this  machine  was  ever  used  was  when  this  incident  happened.  And 
if  she  did  in  fact  push  down  the  button  it  would  be  the  first  time  that 
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button  had  been  pushed  down,  at  least  when  it  was  commercial  after 
the  machine  had  been  sold.  Do  you  follow  me  ? 

Mr.  Cohen.  As  I  understand  it,  she  did  transcribe  other  matters 
that  morning  prior  to  this?  We  do  have  that  tape  up  until  the  18- 
minute  gap,  so  she  was  transcribing  up  to  that  point. 

Mr.  St.  Clair.  She  is  listening. 

Mr.  Cohen.  Right.  I  understand  the  reason  she  got  that  machine 
is  because  she  did  not  want  to  use  the  hand,  she  wanted  to  use  the 
foot  pedal,  and  she  did  transcribe  that  morning  up  to  that  point 
where  she  may  have  accidentally  hit  the  button,  but  then  she  also 
transcribed  after  that  time  other  tapes  I  assume. 

Mr.  St.  Clair.  The  machine  was  taken  to  Florida  and  she  listened 
to  other  tapes  thereafter  but  you  do  not  need — ^you  do  not  use  the 
record  button  to  listen.  Do  you  follow  me  ? 

Mr.  Cohen.  I  inid^i  st:^!irl  that,  but  she  brought  it  back  and  it  was 
at  her  office  when  the  incident  occurred  ? 

Mr.  St.  Clair.  That  is  my  memory. 

Mr.  CoHEN".  And  in  the  Dektor  report  is  it  the  conclusion  that  this 
malfunction  or  loss  of  power  would  only  occur  when  the  record  but- 
ton was  down  ? 

Mr.  St.  Clair.  No  ;  the  point  of  the  malfunction  is  that  when  you 
push  the  thing  down  you  shortcircuit  the  head  and  the  magnetic  field 
collapses  and  it  makes  a  mark  on  the  tape.  Now  there  are  a  lot  of  ways 
to  short  circuit.  One  of  tho;=e  is  to  have  the  power  supply  defective 
and  that  would  short  circuit,  and  according  to  these  experts,  did,  and 
that  caused  the  magnetic  field  to  collapse  and  make  this  mark.  And  so 
the  significance  of  the  defect  in  power  supply  interruption  from  a 
number  of  sources  pushing  the  button  down  would  cut  it  off  by  the 
button.  Also  a  failure  in  the  power  supply  would  cut  it  ojff  too. 

Mr.  Cohen.  Did  it  have  to  be  a  failure  of  power  supply  only  when 
the  stop  button  or  the  record  button  was  pushed  ? 

Mr.  St.  Clair.  No:  just  sitting  there  could  do  it.  This  is  a  little  ex- 
traneous, and  maybe  I  should  be  forgiven  for  it,  I  don't  taiow,  but  Dr. 
Hecker — incidentally  his  qualifications  are  set  forth  in  the  tab — pro- 
duced for  me  the  same  marks  on  the  tape  that  he  had  and  I  have  pic- 
tures of  them,  and  that  involved  no  manipulation  of  the  machine  at  all. 
But,  he  had  duplicated  the  power  supply,  and  that  defective  power 
supply  clicking  on  and  off  produced  these  small  marks  in  an  erratic 
fashion.  But  this  is  a  highly — I  would  not  want  to  have  anyone  under- 
stand that  Mr.  St.  Clair  and  even  Mr.  McCahill  should  be  treated  as 
autlioritative  on  this  subject. 

It  is  a  highly  complicated  subject  matter. 

Mr.  Seiberling.  Mr.  Chairman  ? 

Mr.  Cohen.  Thank  you. 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  I  wonder  if  Mr.  St.  Clair  could  tell  us  whether  there 
is  any  evidence  that  after  the  time  when  this  gap  occurred  that  Miss 
Woods  experienced  any  difficulty  with  the  machine  or  that  it  was 
taken  in  for  repairs  other  than  described  on  tab  30a  where  after  the 
machine  was  turned  over  to  the  panel  and  it  operated  for  50  hours  then 
it  failed  ?  But  in  order  to  correct  the  failure  they  had  to  take  out  the 
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diode,  a  diode  and  replace  it.  And  I  just  wonder  if  any  similar  repairs 
had  been  made  ?  Have  we  any  evidence  on  that  score  ? 

Mr.  St.  Clair.  Well,  the  first  thing  that  happened,  sir,  if  I  may, 
when  this  event  happened,  then  the  machine  was  altered  to  disengage 
the  record  button  so  it  no  longer  could  be  used  in  the  record  mode.  It 
could  only  be  used  as  a  playback  as  I  recall  it. 

So,  it  could  not  possibly  happen  again.  That  was  an  alteration  to 
the  machine  that  was  made  after  it  became  in  evidence  in  the  court. 

^Vlien  the  panel  of  experts  got  the  machine,  they  say  it  failed  after 
50  hours  but  they  do  not  talk  about  its  erratic  operations  during  the 
course  of  that  50  hours  and  they  make  an  assumption  that  it  was  op- 
erating properly  during  that  time. 

Mr.  Seiberling.  Well,  is  there  any 

Mr.  St.  Clair.  That  is  where  the  fight  or  the  dispute  is. 

Mr.  Seiberling.  Is  there  any  evidence  it  was  erratic  during  the  50 
hours  ? 

Mr.  St.  Clair.  The  buzz  itself  is  evidence. 

Mr.  Seiberling.  Aside  from  the  buzz  ? 

Mr.  St.  Clair.  These  reports  set  forth  sir,  the  reasons  why  people 
thought  it  was  erratic. 

Mr.  Seiberling.  But  it  did  not  produce  any  more  gaps  during  that 
50  hours? 

Mr.  St.  Clair.  It  was  never  used  in  the  erase  mode  again.  It  was 
disengaged  and  never  could  be  used  again  in  the  erase  mode. 

It  was  only  this  one  time  and  when  they  got  it  then  of  course  in  test- 
ing it  they  have  tried,  they  used  the  erase  mode. 

Mr.  Seiberling.  So  just  to  be  perfectly  clear,  you're  saying  that 
once  Miss  Woods  furnished  that  particular  tape  in  which  the  gap 
occurred,  that  she  did  not  make  any  effort  to  have  the  machine  repaired 
or  have  it  looked  at  by  experts  ? 

Mr.  St.  Clair.  She  did  not  know  anything  was  wrong  with  it.  She 
did  have  it  fixed  so  that  you  could  not  push  down  the  record  button,  if 
it  was  an  error,  so  that  she  could  not  make  that  error  again  and  a  lay- 
man looking  at  it  would  not  know  that  the  power  supply  electrically 
was  clicking  on  and  off. 

Mr.  Seiberling.  Thank  you. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  This  reminds  me  that  when  we  had  this  matter  up 
before  I  asked  the  Chair  and  the  Chair  agreed  that  it  would  be  very 
helpful  if  we  could  have  that  day's  testimony  transcribed  and  avail- 
able and  I  am  wondering  if  that  has  been  done  ? 

I  think  it  would  be  very  helpful  to  have  to  read  in  connection  with 
these  various  reports  and  I  would  add  today's  too  but  especially  before 
when  we  already  did  consider  it.  And  I  think  the  chairman  agreed 
that  it  was  a  good  idea  and  if  we  can  have  it  I  think  it  would  be 
helpful. 

The  Chairman.  Has  the  staff  addressed  itself  to  that  request  that 
we  made  at  that  time  ? 

Mr.  DoAR.  It  is  in  the  process  of  being  assembled  and  we  will  have 
it  to  the  members. 

The  Chairman.  Mr.  Railsback. 
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Mr.  Railsback.  Mr.  Chairman,  I  wonder  if  our  staff  has  had  a 
chance  yet  to  go  over  the  tapes  and  the  transcripts  to  make  any  cor- 
rections that  have  been  suggested  by  members  and  that  was  some- 
thing that  was  going  to  be  done.  And  I  also  wonder  if  we  have  a  list 
of  the  witnesses  that  you  have  interviewed  because  some  of  us  want  to 
think,  some  of  us  are  going  to  want  to  go  over  and  read  the  interviews. 
Mr.  DoAK.  We  have  a  list  of  them,  of  the  persons  that  have  been  in- 
terviewed and  that  is  available  for  you. 

With  respect  to  the  corrections,  a  staff  member,  the  man  that  has 
been  consistently  handling  the  listening  to  the  tapes,  has  gone  through 
every  member's  book  and  noted  every  change  or  correction  in  the  book 
and  gone  back  and  sought  to  verify  the  accuracy  of  that  correction 
and  new  transcripts  have  been  made  utilizing  the  benefit  of  any  sug- 
gestions that  any  member  of  the  committee  has  made. 

Mr.  Railsback.  May  I  just  at  this  point  call  your  attention  to  that 
March  21  second  conservation  I  think,  where  several  of  us  were  over 
there  and  I  think  it  has  been  pointed  out  to  you  and  I  think  they  are 
waiting  to  get  your  approval  before  they  can  change  that. 

That  is  what  I  have  been  told. 

Mr.  DoAR.  No,  no.  It's  been  changed. 

Mr.  Railsback.  Has  it  been  changed  ? 

Mr.  DoAR.  But  the  problem  is  that  there  is  a  serious  dispute  as  to 
who  spoke  the  words,  whether  it  was  John  Dean  or  John  Ehrlichman. 

Mr.  Railsback.  Are  we  talking  now  about  the  "Your  blank  blank 
feeling"  or  whether  it's  "how  he's  feeling  ?" 

Mr.  DoAR.  Yes,  the  "he,"  the  correction  you  suggested  has  been 
made,  but  the  question  is  who  spoke  those  words. 

Mr.  Railsback.  Oh,  I  see.  Thank  you. 

Mr.  DoAR.  I  want  to  say  just  by  way  of  some  interest  that  the  man 
reported  that  Congressman  Hungate  and  Congressman  McClory  had 
the  best  ears  on  the  committee. 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  I  just  wonder  for  clarification  if  you  could  pro- 
vide us  with  the  exact  time  and  date  on  which  the  record  button  was 
changed  and  perhaps  you  do  not  have  to  answer  this  now  if  this  ap- 
pears in  testimony  in  the  court. 

Mr.  McCahill.  We  have  that  information.  It  was  several  days  after 
October  1. 1  do  not  remember  the  exact  date  but  I  can  get  it  for  you. 

Ms.  Holtzman.  Thank  you. 

The  Chairman.  Mr.  Owens. 

Mr.  Owens.  Could  counsel  also  provide  us  or  do  you  have  the  infor- 
mation as  to  who  had  the  custody  of  the  Ulier  5000,  some  kind  of  a 
log,  until  the  end  of  the  Florida  trip  ? 

Mr.  McCahill.  We  can  provide  that  information  but  it  is  my  under- 
standing that  that  testimony  to  that  effect  is  all  contained  in  the  trans- 
script  of  the  tape  hearings  before  Judge  Sirica.  If  that  is  going  to  be 
provided  to  you  anyway 

Mr.  Owens.  Do  we  have  that  information,  counsel  ? 

Mr.  DoAR.  We  do. 

Mr.  Owens.  Would  counsel  then  provide  that  ? 

Mr.  DoAR.  We  will. 

Mr.  Owens.  To  committee  members  or  at  least  this  one  ? 
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The  Chairman.  Mr.  McCahill. 

Mr.  McCahill.  Tab  31d  is  the  testimony  of  Mark  Weiss,  who  was 
one  of  the  panel  of  experts  on  the  court's  advisory  panel.  His  testimony 
is  just  inserted  as  additional  information  on  the  issue  of  whether  or  not 
the  machine  was,  in  fact,  malfunctioning. 

Mr.  Weiss  on  page  25  testified  that — 

Now,  in  fact,  as  a  kind  of  additional  correlation  of  this  series,  during  part  of 
the  testing  that  was  going  on  on  exhibit  60,  the  Uher,  it  failed,  died  on  us.  We 
opened  it  up  and  found  that  a  BC  power  supply  inside,  a  device 

Mr.  Rhyne.  Called  a  diode. 

Mr.  "Weiss.  This  was  a  so-caUed  diode  bridge  rectifier. 

Then  he  goes  on  to  say  that  there  are  two  and  the  first  of  these  two 
failed. 

We  replaced  it  with  an  identical  component  obtained,  and  the  device  began 
again  to  function.  However,  now  it  would  not  produce  that  buzz  anymore. 

Mr.  Seiberling.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  Point  of  clarification.  Mr.  St.  Clair  said  that  dur- 
ing the  50  hours  in  which  they  tested  this  machine  before  this  diode 
failed  that  it  was  working  intermittently  or  was  producing  erratic 
results.  Where  in  the  testimony  do  we  have  that  statement  about  the 
erratic  operations  ?  I  fail  to  find  it  in  any  of  these  materials  that  you 
have  given  to  us  here. 

Mr.  St.  Clair.  Perhaps  I  was  misunderstood.  I  meant  to  say  and 
maybe  I  can  make  it  more  clear  that  it  had  a  potential  for  doing  this. 

The  181/^  minutes  could  not  have  happened  itself,  that  buzz  would 
not  have  been  on  there,  for  example,  if  the  machine  had  been  operating 
properly  and  you  derive  that  from  the  fact  that  when  the  power  supply 
was  replaced  you  could  not  reproduce  the  buzz. 

Now  we  have  testimony  here  on  the  next  page  that  Mr.  Weiss  says 
in  substance  "we  don't  know  when  it  started  to  fail.  There  is  no  way 
of  knowing.  All  we  know  is  it  died  on  us  at  the  end  of  50  hours." 

Mr.  Seiberling.  Well,  is  there  testimony  here  that  during  that  50 
hours  there  was  a  continuing  buzz  ? 

Mr.  St.  Clair.  Well,  you  see  it  was  only  in  the  erase  mode  for  as  far 
as  we  know,  18V^  minutes. 

Mr.  Seiberling.  Well,  but  I  assume  the  50,  in  the  50  hours  they 
tested  it  that  they  had  it  in  the  erase  mode  ? 

Mr.  St.  Clair.  Well,  I  don't  have  any  information  sir,  with  respect 
to  what  their  specific  findings  were. 

Mr.  Seiberling.  It  seems  to  me  that  without  that  this  whole  thing 
becomes  a  purely  theoretical,  speculative  kind  of  report  because  we  do 
not  have  any  evidence  that  until  the  end  of  that  50  hours  that  it  was 
in  fact  malfunctioning. 

Mr.  St.  Clair.  Well,  we  suggest  sir  that  during  the  181/^  minutes  it 
was  then  malfunctioning. 

Mr.  Seiberling.  Well,  I  know  that  suggestion  has  been  made  but  it 
is  rather  remarkable  that  thereafter  it  seemed  to  resuscitate  itself  until 
50  hours  later. 

Mr.  St.  Clair.  Mr.  McCahill  says  that  he  would  like  to  address  this. 

Mr.  McCaiitll.  I  would  like  to  direct  your  attention  to  the  Home 
Services.  Inc..  leport  on  page  4,  roman  numeral  TV,  No.  3.  This  is  not 
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in  the  tab.  This  is  in  the  complete  Home  Services  report  which  you 
should  have  and  it  is  page  4,  roman  numeral  IV,  No.  3.  Home  Services 
states :  "We  feel  that  as  the  machine  was  operated  with  the  foot  pedal  a 
spurious  connection  closing  K3  and  K4"  which  were  internal  mecha- 
nisms in  the  machine,  "could  be  responsible  for  erasing  and  re-record- 
ing*' and  then  they  cite  an  analogy : 

Most  people  are  familiar  with  what  we  are  calling  a  spurious  connection.  They 
have  had  experience  with  flashlights  that  will  not  light  until  they  are  tapped, 
banged,  or  shaken,  or  with  the  TV  tuner  that  will  give  better  pictures  if  the 
tuner  knob  is  tapped. 

The  significance  of  this  statement  is,  as  it  has  been  explained  to  me, 
if  I  may  be  permitted,  that  if  a  recorder  is  failing  it  does  not  just  fail 
and  stay  broken.  It  may,  like  the  TV  set  or  flashlight,  intermittently 
work  and  then  not  work. 

Mr.  Seiberling.  Well,  I  think  that  is  a  justifiable  hypothesis.  But 
my  question  is  whether  between  the  time  they  started  to  experiment 
with  this  machine  and  the  50  hours  later  when  it  failed  that  in  fact 
there  was  any  of  this  phenomenon  experienced? 

And  I  am  just  asking  is  there  anything  in  here  other  than  the  fact 
that  they  think  it  is  possible  to  indicate  that  it  was  in  fact  malfunc- 
tioning during  that  time  ? 

Mr.  McCahill.  Yes ;  I  direct  your  attention  to  tab  31d. 

Mr.  Seiberling.  If  I  could  point  out  in  paragraph  3  you  read  they 
said  "it  could  be  responsible."  What  I  want  to  know  is,  was  it? 

Mr.  McCahill.  Well,  this  is  a  very  complicated  question,  and  we 
do  not  purport  to  give  you  all  of  the  answers  today.  Our  intent  today 
is  to  point  out  to  you  that  there  are  three  other  institutions  or  experts 
in  their  field  so-called  who  disagree  with  the  panel  of  experts,  and  we 
feel  that  it  is  important  that  the  committee  have  that  information. 

Mr.  Seiberling.  Well,  I  think  that  is  legitimate.  My  only  question  is 
whether  there  is  any  evidence  here  that  they  have  anything  but  a 
theoretical  basis  for  the  disagreement?  Do  they  have  or  do  we  have 
any  evidence  that  it  was,  in  fact,  malfunctioning  between  the  time  they 
started  testing  it  and  the  50-hour  period  ? 

Mr.  McCahill.  Yes,  sir.  Yes,  sir,  on  page  26  of  Mr.  Weiss'  testi- 
mony, which  is  tab  31  d,  Mr.  Weiss  is  discussing  the  difficulty  they  had 
with  the  machine,  and  after  he  says  that  it  failed  he  says  at  the  top 
of  the  page  or  Mr.  Rhyne  asks : 

So  you  are  saying  at  the  time  you  tested  it  this  diode  or  whatever  it  was  pro- 
duced a  different  noise? 

Mr.  Weiss.  Conceivably  it  was  in  the  process  of  failing. 

Mr.  Rhyne.  You  don't  know  when  the  process  started? 

Mr.  Weiss.  No  ;  no  way  of  knowing  it. 

Mr.  Rhyne.  You  don't  know  whether  after  you  received  it  or 

Mr.  Weiss.  We  have  no  way  of  knowing,  no,  because,  well,  from  the  beginning, 
let's  say  from  actually  the  second  day  we  began  testing  the  device  as  we  were 
able  to  produce  this  buzz. 

And  then  he  goes  on  to  say  in  the  next  answer  "The  first  day  we 
couldn't.  It  was  the  first  night  actually." 

Mr.  Waldie.  Mr.  McCahill.  may  I  ask  you,  my  tab  shows  that  you 
are  reading  from  something  that  is  called  the  submission  of  recorded 
Presidential  conversations.  I  presume  that  is  an  incorrect  identifica- 
tion ? 
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Mr.  McCahell.  That  certainly  is  and  that  should  not  be  in  there. 

Mr.  Waldie.  What  is  that  from  which  we  are  reading  ? 

Mr.  McCahill.  This  is  3  Id,  and  3  Id  is  the  testimony  of  Mark  Weiss 
taken  on  January  15  before  Judge  Sirica. 

Mr.  Waldie.  In  what  case  ? 

Mr.  McCahill.  The  case  is  miscellaneous  47-73.  The  title  of  the  case 
is  "/n  Re  Grand  Jury."'  It  is  cited  at  the  bottom  of  tab  31. 

Mr.  Hooan.  Can  you  repeat  that,  please  ? 

Mr.  McCahill.  The  name  of  the  case  ? 

Mr.  Hogan.  Yes. 

Mr.  McCahill.  "/n  Re  Grand  Jury^''  miscellaneous  No.  47-73.  This 
is  a  sealed  transcript  but  I  believe  it  is  in  the  possession  of  the  special 
staff,  the  entire  transcript. 

Mr.  Seiberling.  Well,  may  I  ask  one  further  clarifying  point  with 
respect  to  that  testimony.  Is  it  your  interpretation  that  he  was  saying 
anything  more  than  that  they  were  able  to  produce  the  buzz  ?  Is  it  the 
testimony  that  when  the  buzz  occurs  there  can  also  be  an  erasure  and 
in  fact  there  was,  or  merely  a  buzz  ? 

Mr.  McCahill.  We  are  not  citing  Mr.  Weiss'  testimony  as  an  ad- 
mission that  the  machine  was  malfunctioning  when  it  produced  the 
buzz.  We  are  citing  Mr.  Weiss'  testimony  as  corroboration  of  the  opin- 
ions of  Dektor,  Home  Services,  and  SRI  that  the  machine  was  in  fact 
malfunctioning  even  though  perhaps  Mr.  Weiss  was  not  prepared  to 
concede  it. 

Mr.  Seiberling.  But  Mr.  Weiss'  testimony  is  the  only  thing  in  this 
record  that  we  have  given  us,  as  I  see  it,  where  he  even  approaches  say- 
ing that  it  was  malfunctioning  prior  to  the  breakdown  of  the  diode  ? 

Mr.  McCahill.  Where  Weiss  says  that,  but  not  anybody  else. 

Mr.  Seiberling.  Where  else  does  it  state  it  ? 

Mr.  McCahill.  The  Stanford  Research  Institute  report,  which  is 
tab  31a. 

Mr.  Dennis.  Mr.  McCahill,  is  Weiss  one  of  the  couit  panelists  ? 

Mr.  McCahill.  Yes ;  he  is  one  of  the  six  appointed  by  the  court. 

Tab  31a  on  page  4  begins  a  discussion  of  three  main  reasons  why 
Stanford  Research  believes  that  in  fact,  the  machine  was  malfunction- 
ing. The  reasons  cited  by  Stanford  Research  are  based  on  evidence 
contained  in  data  that  was  compiled  by  the  expert  panel  themselves. 

Mr.  Seiberling.  There  again,  it  is  the  same  Mr.  Weiss.  They  say  they 
are  able  to  reprise  the  buzz  signal,  but  is  there  anything  in  this  evidence 
that  indicates  that  during  that  time,  in  fact,  it  was  erasing  when  it  was 
not  supposed  to  ? 

Mr.  McCahill.  I  do  not  think  you  will  find  any  evidence  of  that, 
No.  1,  because  when  the  panel  began  to  test  this  machine,  they  No.  1, 
did  not  know  it  was  malfunctioning  at  first,  and  even  when  it  began 
to  malfunction,  they  did  not  grasp  the  significance  of  that  malfunc- 
tioning. Therefore,  they  did  not  test,  which  is  actually  one  of  the  points 
we  are  trying  to  make.  They  did  not  test  for  evidence  of  what  a  mal- 
fimctioning  machine  would  do  to  tape  until  after  they  had  repaired 
the  machine,  making  it  almost  impossible,  then,  to  reproduce  the  con- 
dition that  existed  prior  to  their  repair  of  the  machine. 

Now,  if  you  look  at  Mr.  Weiss'  testimony  on  page  27  at  31d,  he 
testifies  as  to  what  they  did  to  the  machine.  He  says : 
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Once  again,  when  we  opened  up  the  machine  to  repair  that  machine  we  re- 
placed the  diode  bridge.  It  is  possible  that  something  else  was  done,  for  example, 
it  may  have  been  a  loose  grounding  connection  which  was  resecured  without 
our  realizing  it  as  we  put  it  together  again,  such  that  it  was  no  longer  sensitive 
to  extraneous  electromagnetic  pickup. 

So  after  that  point,  even  according  to  tlie  testimony  of  Mr.  Weiss, 
it  would  be  impossible  to  reproduce  what  might  have  occurred  on 
October  1. 

Mr.  Seiberling.  So  what  they  are  saying  is  that  it  is  impossible  on 
the  basis  of  this  to  infer  that  there  was  a  malfunctioning  prior  to 
failure  of  the  diode. 

Mr.  McCahtll.  That  is  what  Mr.  Weiss  is  saying.  But  as  I  pointed 
out,  the  other  three  institutions  disagree  with  him  quite  stronfflv. 
Tab  32.  "=  -^ 

Haldeman's  contemporaneous  notes  of  his  June  20,  1972,  meeting 
with  the  President  do  not  reflect  that  the  President  had  prior  knowf 
edge  of  the  Watergate  burglary  or  was  aware  of  any  subsequent 
coverup. 

Tab  32 — this  also  should  not  be  here.  This  should  be  a  coversheet. 

Tab  32a  should  read  grand  jury,  miscellaneous  47-73,  transcript 
pages  1307,  1308, 1  believe  the  special  stajff  has  and  I  believe  already 
submitted  to  the  committee  the  handwritten  notes  of  Mr.  Haldeman. 
What  1307  and  1308  are  is  the  record  where  Ms.  Volner  read  into  the 
record  what  those  notes  are  that  were  easy  to  read.  They  reflect  that 
the  only  discussion  regarding  Watergate  during  that  conversation,  was 
erased,  allegedly,  during  the  181/^  minutes  containing  this  information. 
The  President  states,  "Be  sure  EOB  office  is  thoroughly  checked  re 
bugs  at  all  times — and  so  forth."  These  are  Haldeman's  notes  again. 

What  is  our  counterattack?  PR  offensive  to  top  this.  Hit  the  opposition  with 
their  activities.  Point  out  libertarians  have  created  public  what  I  believe  Is 
callousness.  Do  they  justify  this  less  than  stealing  Pentagon  Papers,  Anderson 
file,  et  cetera.  We  should  be  on  the  attack  for  diversion. 

That  is  the  only  part  of  those  notes  relating  to  anything  before  the 
committee 

The  Chairman.  May  I  inquire,  counsel,  we  do  have  in  our,  in  the 
staff's  presentation  the  contemporaneous  notes  of  Mr.  Haldeman  on 
that  day? 

Mr.  Jennee.  Yes,  we  do. 

Mr.  Smith.  Mr.  Chairman  ? 

The  Chaieman.  Mr.  Smith. 

Mr.  Smith.  I  would  like  to  ask  counsel,  here  again,  at  this  tab  32a 
is  the  coversheet,  the  correct  one  there,  the  submission  of  the  recorded 
Presidential  conversations  ? 

Mr.  McCahill.  It  should  not  be  there. 

Mr.  St.  Clair.  That  covers  this  book.  We  have  only  one  other  pres- 
entation. That  has  to  do  with  the  President's  taxes. 

In  this  connection,  since  I  do  not  represent  the  President  personally, 
I  was  faced  with  the  difficult  problem  of  how  I  could  make  a  mean- 
ingful presentation  to  this  committee  relating  to  some  aspects  of  that 
matter.  I  concluded  that  it  would  be  appropriate,  perhaps,  to  obtain 
and  I  have  obtained,  an  affidavit  of  his  personal  counsel,  Mr.  Rose 
and  Mr.  Gemmill,  relating  to  events  with  respect  to  the  audit  of  the 
joint  committee  and  the  like  and  I  submit  here  with  a  copy  of  that 
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affidavit  with  appendixes,  including  principally  in  size,  at  least,  a 
brief  that  they  submitted  to  the  joint  committee  setting  fortli  the 
legal  arguments  in  support  of  the  President's  position,^  together 
with 

Mr.  CoNYERS.  Mr.  Chairman,  might  I  just  inquire  about  the  re- 
mark that  Mr.  St.  Clair  made  in  which  he  said  he  does  not  represent 
the  President  personally  ? 

The  Chairman.  Mr.  Conyers. 

Mr.  CoisTYERS.  What  did  you  intend  to  convey  by  that,  sir? 

Mr.  St.  Clair.  I  intend  to  convey,  sir,  that  insofar  as  the  individual 
matters  involving  the  President,  like  his  personal  income  tax  returns, 
drawing  a  will  for  him,  maybe,  or  anything  like  that,  I  do  not  rep- 
resent him  nor  do  I  have  any  knowledge,  really,  concerning  these 
matters.  The  President  has  in  the  past  and  still  does  employ  pri- 
vate counsel  to  represent  him.  That  thus  poses  the  problem  for  me. 
which  I  sought  to  resolve  in  the  manner  I  have  suggested. 

Mr.  Conyers.  I  see,  you  do  represent  him  personally  in  the  instant 
matter  ? 

Mr.  St.  Clair.  In  his  capacity  as  President  of  the  United  States. 
Now  we  get  into  a  dialogue  that  I  do  not  know  is  very  productive. 

I  do  not  represent  him  insofar  as  he  individually  may  or  may  not 
owe  the  United  States  any  money  on  his  personal  income  taxes.  Per- 
haps maybe  that  is  a  better  way  of  stating  it. 

Mr.  CoNTERS.  But  you  do  represent  him  personally  in  connection 
with  the  impeachment  inquiry  ? 

Mr.  St.  Clair.  I  do  not  know  that  I  would  disagree,  except,  sir. 
that  he  is  not  personally,  as  distinguished  from  his  cf\pacity  as  Presi- 
dent, because  impeachment  applies  only  to  a  President  in  this  con- 
nection. It  is  in  that  capacity,  no  matter  how  we  describe  it.  that 
I  do  represent  him,  sir. 

Mr.  CoNTERs.  You  are  not  representing  the  Presidency  in  this 
matter  ? 

Mr.  St.  Clair.  Well,  I  think  I  am  as  that  is  embodied  in  the  pres- 
ent incumbent.  I  had  this  rather  esoteric  discussion  I  think,  with  si 
number  of  people.  I  do  not  know  that  T  could  shed  much  piore  li.<Tht 
on  it.  T  just  wanted  to  make  it  clear  that  he  has  private  counsel  that  rep- 
resent him  in  connection  with  his  personal  income  tax  or  those  of 
himself  and  Mrs.  Nixon.  In  that  connection,  I  have  obtained  an  af- 
fidavit from  them. 

Mr.  Seiberlino.  Would  the  gentleman  yield  ? 

Mr.  CoNYERS.  I  yield. 

Mr.  BuTT,ER.  Counsel,  is  this  the  affidavit 

Mr.  Seiberlino.  The  gentleman  yielded  to  me,  I  believe. 

Mr.  St.  Clair,  I  take  it  what  you  are  saving  is  that  you  represent  the 
President  individually  in  this  situation,  but  you  do  not  represent  him 
in  matters  involving  his  personal  affairs  not  connected  with  his  role  as 
President. 

Mr.  St.  Ct^tr.  I  think  that  is  a  very  accurate  statement  of  it ;  yes,  sir. 

Mr.  Brooks.  Mr.  Chairman  ? 


iThe  materials  referred  to  hereinafter  by  Mr.  St.  Clair  are  reprinted  In  the  StntemenJ 
of  Information,  book  X,  "Tax  Peductlon  for  Gift  of  Papers." 
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Mr.  Fkoehlich.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Froehlich. 

Mr.  Froehlich.  Mr.  Chairman,  I  note  that  when  they  removed  from 
our  books  the  tab  26,  you  wanted  the  summary  removed.  I  would  just 
like  to  point  out  that  in  the  summary,  apart  from  the  book,  tab  26  is 
there.  Should  we  tear  that  out  and  give  that  to  you,  too  ? 

Mr.  St.  Clair.  It  must  be  late  in  the  day,  sir. 

Mr.  Froehlich.  You  took  all  the  pages  out  of  our  book. 

Mr.  St.  Clair.  We  did  not  take  them  out. 

Mr.  Froehlich.  The  staff  took  all  the  pages  out  of  our  book  relating 
to  tab  26. 

Mr.  St.  Clair.  Yes. 

Mr.  Froehlich.  The  first  page  of  tab  26  is  in  our  separate  handout. 

Mr.  St.  Clair.  I  understand. 

Mr.  Froehlich.  Do  you  want  that  collected  and  handed  in,  too  ? 

Mr.  St.  Clair.  I  would  think,  sir,  it  would  be  consistent  with  our 
suggestion  to  do  that,  too. 

Mr.  Brooks.  Mr.  Chairman,  I  hate  to  take  this  time,  but  I  f^el  the 
members  should  know  and  should  be  aware  of  the  fact  that  a  very 
unfortunate  circumstance  has  occurred  in  this  committee.  It  seems  that 
today,  the  Washington  Star-News  has  revealed  that  they  have  a  sub- 
stantial amoimt  of  information  about  this  very  important  and  sig- 
nificant testimony  by  our  distinguished  counsel  for  the  President. 
They  quote  in  the  Star-News  of  today  a  long  page  1  story  which  has  a 
substantial  jump  on  it  inside.  It  has  a  very  nice  picture  of  you,  Mr.  St. 
Clair.  They  do  you  justice.  Do  well  by  your  nice  smile,  a  pleasant, 
jovial  mood,  they  say. 

In  this  article,  I  want  to  read  one  paragraph.  They  lay  out  what 
the  lead  is  and  go  on  with  the  testimony  that  has  been  presented  and 
tlie  matters  presented  in  executive  session  before  this  committee.  There 
is  a  paragraph  that  I  found  particularly  fascinating  in  view  of  the 
comments  of  the  last  couple  of  weeks : 

The  books,  with  both  St.  Clair's  conclusions  and  evidence  he  used  to  support 
his  findings,  were  made  available  to  the  Star-News  by  a  Republican  source  close 
to  the  investigation. 

I  thought  it  was  interesting  and  I  would  say  that  I  am  sorry  to  see 
that  the  Republicans  are  plagued  with  the  same  difficulty  that  we 
Democrats  have  on  occasion  and  I  just  wanted  to  make  that  crystal 
clear.  I  yield  to  anybody  on  the  committee  that  wants  to  ask  me  any- 
thing about  it. 

Mr.  St.  Clair.  Mr.  Chairman  ? 

Mr.  Brooks,  I  do  not  know  whether  you  are  suggesting  that  I  de- 
livered these  books,  but  I  tell  you  categorically  that  I  did  not. 

Mr.  Brooks.  No,  Mr.  St.  Clair,  I  did  not  mean  to  suggest  that  or 
imply  that.  I  read  only  the  exact  language  in  the  paper. 

Mr.  St.  Clair.  Well,  my  picture  there  and  so  forth,  you  know. 

Mr.  Brooks.  No,  the  picture  was  good. 

Mr.  St.  Clair.  Thank  you.  I  do  not  want  you,  sir,  to  draw  any  in- 
ference that  because  my  picture  was  there  that  I  had  anything  to  do 
with  the  publication  of  this  material.  I  categorically  deny  that. 

Mr.  WiGGixs.  Mr.  Chairman  ? 
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Mr.  Brooks.  I  will  be  delighted  to  yield  to  my  distinguished  and 
able  friend  from  California,  Mr,  Wiggins. 

Mr.  Wiggins.  I  appreciate  the  gentleman  yielding.  I  want  to  say  I 
share  the  concern  expressed  by  the  gentleman  from  Texas  about  this 
most  unfortunate  story  which  appeared  in  the  Star-News.  I  have  no 
knowledge  whatsoever  as  to  who  may  or  may  not  have  been  respon- 
sible for  that,  but  I  am  prepared  to  condemn  any  person  who  did  leak 
that  information  to  the  Star. 

I  only  wish  to  add  this,  that  since  we  are  making  a  record  of  these 
proceedings,  I  hope  that  the  gentleman  did  not  mean  to  condemn  all 
Republicans  when  he  quite  generously  attributed  this  to  the  Repub- 
licans. There  may  be  a  Republican  who  did  this.  I  do  not  know  who  it 
is.  But  I  would  hope  that  the  gentleman  is  not  indicting  everybody  on 
this  side  by  his  comment. 

Mr.  Brooks.  Be  sure  that  I  am  not  indicting  anybody.  I  just  read 
what  was  in  the  Washington  Star-News  of  today,  which  said  that  the 
findings  were  made  available  to  the  Star-News  by  a  Republican  source 
close  to  the  investigation. 

Now,  I  do  not  know  if  that  is  one  or  two  or  half  a  person.  Certainly 
it  is  not  me  and  most  likely,  it  is  not  you,  because  you  have  not  been  in 
favor  of  releasing  the  material  at  all. 

Mr.  Wiggins.  I  assure  you  it  is  not  me,  so  you  can  dispel  any  doubt 
that  you  may  have  in  your  mind. 

Mr.  Rangel.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Rangel. 

Mr.  Rangel.  I  think  that  most  all  of  the  members  on  this  committee 
have  felt  some  sense  of  guilt  about  what  is  going  on  because  always, 
the  leak  is  attributed  to  members  of  this  committee  and  we  can  be 
identified  as  38  people.  And  sometimes  we  find  ourselves  victim  of  the 
press  as  they  identify  the  source  of  the  information  as  being  a  Repub- 
lican or  a  Democrat,  and  certainly,  we  only  have  our  consciences  to  go 
by,  because  they  think  for  every  member  of  the  committee,  they  recog- 
nize, no  matter  what  our  views  are,  that  we  lose  a  lot  of  credibility. 

But  since  this  cloud  of  doubt  is  just  OA'er  everybody,  and  I  was  in- 
terested to  see  Mr.  St.  Clair  come  forward  and  say  it  is  not  him  be- 
cause all  of  us  have  been  saying  it  is  not  us,  I  think  it  should  be  in- 
teresting to  note  that  in  the  materials  that  were  before  us  today,  a 
White  House  staff  member  had  the  responsibility  to  study  how  some 
of  the  White  Plouse  leaks  are  planted,  not  only  in  the  Congress,  but 
planted  in  the  newspaper.  It  does  not  make  me  feel  any  better  as  a 
Member  of  the  House  or  as  a  member  of  this  committee  that  we  all  feel 
so  guilty. 

I  just  want  Mr.  Wiggins  to  know  that  I  do  not  condemn  the  Repub- 
licans just  because  the  newspapers  have  named  them  and  I  hope  that 
some  of  the  Republicans  that  found  it  so  easy  to  condemn  Democrats 
because  we  were  named  would  feel  the  same  way,  that  we  are  all  in 
this  pot  together  and  that  we  are  going  to  be  judged  on  the  reputa- 
tion of  this  committee  as  well  as  staff  that  has  just  an  obligation  to  rep- 
resent their  clients,  whether  it  is  the  President  or  whether  it  is  the 
committee. 

Mr.  Butler.  Mr.  Chairman? 

The  Chairman.  Mr.  Butler. 
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Mr.  Butler.  Mr.  Chairman,  we  have  an  adffidavit  by  the  tax  counsel. 

Mr.  St.  Clair,  are  you  going  to  develop  that  any  further? 

Mr.  St.  Clair.  Yes,  I  would  like  to  make  a  few  comments  when  the 
committee  is  ready  to  proceed. 

Mr.  Butler.  Could  we  return  to  that,  Mr.  Chairman  ? 

The  CHArRMAN.  I  think  it  is  appropriate  that  we  forego  these  other 
discussions  regarding  matters  that  I  think  do  not  necessarily  at  this 
time  relate  to  what  Mr.  St.  Clair  is  discussing. 

Mr.  St.  Clair.  Thank  you,  sir. 

First  of  all,  I  have  obtained  a  copy  and  furnished  a  copy  to  the 
committee  of  a  letter  to  Hon.  Warren  G.  Magnuson  from  GSA,  relat- 
ing to  the  question,  I  think  raised  by  Congressman  Maraziti  when  the 
subject  of  the  President's  taxes  was  being  discussed  by  the  special 
staff.  This  is  a  letter  dated  June  4, 1974,  and  I  would  call  the  commit- 
tee's attention  to  the  statement  appearing  at  the  top  of  page  2 : 

It  was  the  position  of  the  General  Services  Administration,  which  itself  has 
absolutely  no  involvement  in  Federal  tax  matters,  that  there  had  been  a  valid 
gift  of  the  subject  papers  to  the  United  States.  This  position  was  repeatedly  and 
consistently  communicated  to  the  investigators  on  the  Joint  Committee  staff 
and  the  IRS,  as  well  as  to  the  President's  representatives.  Moreover,  we  are 
aware  of  no  disagreement  having  been  expressed  by  any  of  these  parties. 

The  affidavit,  Mr.  Chairman  and  members  of  the  committee,  as  I 
say  is  by  Mr.  Kenneth  W.  Gemmill  and  H.  Chapman  Kose,  who  were 
employed  and  do  represent  the  President  individually  insofar  as  his 
and  Mrs.  Nixon's  taxes  are  concerned  and  insofar  as  they  are  related 
to  the  Joint  Committee  audit  of  the  President's  taxes.  The  affidavit  I 
will  just  go  through  briefly  because  of  the  lateness  of  the  hour. 

They  describe  the  employment  of  the  firm  of  Coopers  and  Lybrand 
to  perform  a  detailed  audit  and  the  fact  that  this  was  released  on, 
as  a  result  of  the  President's  decision  on  December  3 — I  take  that 
back. 

Paragraph  2  says  that  on  or  about  December  1,  1973,  the  President 
communicated  to  his  counsel  his  decision  to  make  public  the  report  of 
the  Coopers  and  Lybrand  audit ;  that  on  December  3,  1973,  they  con- 
sulted with  the  President  as  to  the  best  procedure  to^  follow  with  re- 
spect to  the  above-described  tax  question,  the  alternatives  beino;.  A,  to 
await  events;  B,  the  request  of  the  Commisisoner  of  Internal  Revenue 
to  assess  a  deficiency ;  C,  to  submit  these  tax  questions  for  determina- 
tion by  the  Joint  Congressional  Committee. 

Then  they  go  on  to  say  that  at  the  President's  sugo-estion,  the  at- 
torneys met  in  the  afternoon  of  December  3, 1973.  with  the  Republican 
leadership  of  the  Senate  and  the  House,  listing  the  persons  that  they 
consulted  with,  to  obtain  their  advice  on  the  foregoing  alternatives; 
that  the  consensus  of  this  meeting,  with  which  the  lawyers  concurred, 
was  to  submit  the  tax  question  to  the  Joint  Cong-ressional  Committee 
in  order  to  obtain,  as  they  state,  a  prompt  decision  in  circumstances 
which  would  rebut  any  suggestion  that  the  President  coiild  control  or 
influence  the  result. 

I  call  the  committee's  attention  to  the  fact  that  this  was  on  De- 
cember 3, 1973,  in  the  lijrht  of  the  information  put  forth  by  the  special 
staff  that  it  was  on  December  7,  1973,  that  the  IRS  hand  delivered  a 
notice  to  reopen  the  President's  tax  returns.  The  purpose  of  this  is  to 
show  that  this  decision  was  in  fact  made  prior  even  to  the  hand  de- 
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livery  of  that  letter;  and  that  the  purpose  of  it  was  to  rebut  any 
sugfjestion,  as  I  said,  that  the  President  could  control  or  influence  the 
result. 

The  President  immediately  accepted  this  advice  and  by  his  letter 
attached  dated  December  8,  1973,  to  Representative  Wilbur  Mills,  he 
transmitted  the  request  to  the  committee;  that  also  on  December  7 
and  December  8,  Mr.  Gemmill  conducted  several  briefing  sessions 
on  the  Coopers  and  Lybrand  report  and  the  tax  returns  for  Members 
of  Congress  and  the  press. 

He  then  states  that  a  letter  from  the  Director  of  the  Baltimore 
District  of  the  IRS  to  the  President  and  Mrs.  Nixon,  dated  Decem- 
ber 7,  1973,  announcing  an  intention  to  reaudit  the  tax  returns  for 
the  years  1971  and  1972,  did  not  come  to  the  attention  of  the  attorneys 
nor,  as  far  as  they  are  aware,  to  the  attention  of  the  President  until 
after  the  announcement  during  these  briefings  of  the  President's  re- 
quest to  the  committee ;  and  that  the  President  received  a  letter  from 
Chairman  Mills  dated  December  1,  1973,  expressing  the  willin^rness 
of  the  Joint  Committee  to  undertake  an  examination  of  all  questions. 

Further  then,  in  paragraph  3,  members  of  the  committee,  the  at- 
torneys cite  in  some  detail  the  relationship  they  had  with  the  staff 
of  the  committee,  and  about  halfway  through,  they  state  that  shortly 
after  the  beginning  of  the  cooperative  investigation,  the  chief  of 
staff  expressed  the  preference  of  liis  staff  for  separate  rather  than 
joint  examination  of  witnesses,  with  the  understanding  that  the  at- 
torneys for  the  President,  the  affiants,  were  to  be  furnished  promptly 
memoranda  containing  the  substance  of  such  interviews. 

They  then  recite  that  such  memoranda  of  committee  interviews, 
although  frequently  promised,  were  not  furnished  to  the  affiants, 
except  for  delivery  to  the  affiants  on  Saturday,  March  30,  1974,  of 
more  than  100  pages  of  a  partial  draft  marked  "not  final— subject  to 
revise"  of  the  committee  staff's  report  4  days  before  its  publication  on 
Wednesday,  April  3, 1974. 

They  then  state  their  opinion  that  as  a  result  of  this  method  of  de- 
veloping oral  testimony  almost  exclusively  ex  parte,  the  President's 
case  was  not  brought  before  the  staff  or  the  Internal  Revenue  Service 
as  stronglv  or  as  adequately  as  would  have  been  possible  had  each  side 
developed  its  direct  testimony  in  the  presence  of  the  other,  subject  to 
cro=:s-examination. 

Then,  going  on,  the  attorneys  in  paragraph  4  state  in  substance 
that  the  foregoing  procedure  is  in  substantial  part  responsible  for  the 
two  differing  views — one  expressed  in  their  tentative  memorandum 
dated  February  19,  delivered  to  the  committee  staff  and  printed  at 
pages  A-1 3  of  the  staff  report ;  and  the  other  expressed  in  the  report 
published  by  the  committee  staff  on  April  3, 1974,  of  the  facts  relating 
to  the  question  whether  the  actions  taken  with  regard  to  the  Nixon 
pre-PresidentJal  papers  in  1969  prior  to  the  statutory  cutoff  date  of 
JuIat  25.  1969.  were  sufficient  to  constitute  a  deductible  gift. 

The  attornevs  state  that  thev  remain  of  the  view  stated  in  their 
April  1  memorandum  that  the  facts  support  deductions  taken  for  the 
fair  market  value  of  the  1969  p-ift. 

IVfav  T  at  this  time  interrupt  and  call  the  committee's  attention  to 
page  3  of  Ihe  Joint  Committee  on  Internal  Revenue  Taxf^tion's  ex- 
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amination  of  President  Nixon's  tax  returns,  and  the  footnote  2  at  the 
bottom.  This  relates  to  the  question  as  to  whether  or  not,  or  the  circum- 
stances of  the  President's  failure  to  respond  to  questions  that  were  put 
to  him,  you  may  recall.  Footnote  2  relates  to  that  subject  matter. 

They  state  the  fact  of  the  matter  that  the  staff  recognizes  that  these 
questions  were  submitted  late  in  the  examination  period,  and  this  may 
well  account  for  the  fact  that  the  staff  has  not  yet  received  an  answer. 

They  go  on  to  state  it  is  still  hoped,  however,  that  the  answers  will 
be  forthcoming  and  that  these  can  be  made  public. 

It  appears  that  these  questions  were  in  fact  submitted  I  believe — 
well,  I  thought  I  had  that  in  there. 

March  26,  was  it  not  ? 

Mr.  Mezvinsky.  March  22. 

Mr.  St.  Clair,  it  is  exhibit  8773. 

Mr.  St.  Clair.  That  is  right.  And  it  is  March  22  and  the  draft  report 
was  in  fact  delivered  very  early  in  April,  as  I  recall  it.  I  would  suggest 
that  it  is  a  fair  inference  that  the  questions  were  indeed  quite  late 
in  view  of  their  complexity. 

Now,  the  attorneys  discussed  two  additional  questions  in  paragraph 
5 ;  that  is  the  disallowance  or  deferral  of  the  capital  gain.  They  recite 
that  the  resolution  of  the  question  involved  really  turns  on  the  fair 
market  value  of  the  property  sold  and  retained.  This  is  on  page  5 ;  that 
the  fair  market  value  is  a  factual  issue ;  that  several  independent  ap- 
praisers stated  widely  varying  views  as  to  valuation;  that  the  latest 
of  these  opinions,  those  of  Drumm  dated  March  22,  1974,  and  April  4, 
1974,  attached  as  exhibits  D  and  E,  are  the  most  favorable  to  the  view 
that  no  capital  gains  was  realized  and  that  affiants  remain  of  the  view 
that  there  is  a  substantially  likelihood  that  a  court  would  hold  that  no 
capital  gain  was  realized. 

Next,  a  copy  of  their  brief  submitted,  entitled,  "Memorandum  on 
the  Bases  Sustaining  Charitable  Contributions  Deductions  Taken  in 
Connection  With  President  Nixon's  1969  Gift  of  pre-Presidential 
Papers."  It  is  an  extensive  memorandum  and  I  am  not  going  to  take  the 
time  to  read  it  now  except  to  say  I  would  suggest  that  the  committee 
study  it. 

The  Chairman.  Is  that  included  in  the  Joint  Committee  on  Internal 
Revenue  Taxation  report  ? 

Mr.  St.  Cladr.  No  ;  it  is  not.  A  prior  one  was.  This  is  the  last  brief 
filed. 

The  Chairman.  I  would  like  to  state  that  while  this  is  going  to  be 
instructive,  as  you  suggest,  that  is  in  no  way,  again,  a  presentation 
of  information  or  detailed  information  which  this  committee  requires 
you  to  submit.  Now,  I  would  again  suggest  that  this  is  merely  present- 
ing a  position  regarding  the  case  of  charitable  deductions. 

Mr.  St.  Clair.  It  is  offered,  sir,  not  to  prove  the  matter,  the  truth 
of  the  matter  as  asserted,  really,  except  to  say  that  there  is  a  difference 
of  opinion. 

The  Chairman.  What  I  am  inquiring  about,  Mr.  St.  Clair,  is  are 
you  offering  this  notwithstanding  our  rules  as  part  of  the  presentation 
that  you  are  making,  knowing  that  the  presentation  is  to  consist  of 
detailed  information  ? 


1860 

Mr.  St.  Clair.  Yes;  I  think  that  the  brief  does  contain  detailed 
information  in  this  sense:  That  it  is  information  to  this  committee 
as  to  the  legal  advice  that  the  President's  counsel  gave  on  the  issue  of 
whether  or  not  there  is  any  basis  for  a  fraud  claim  against  the  Presi- 
dent. We  all  recognize,  I'm  sure,  that  legal  advice  is  a  relevant  con- 
sideration in  that  regard.  That  is  all  it  is  offered  for. 

The  Chairman.  Thank  you. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  I  note  that  an  affidavit  is  submitted  by  President's 
counsel  with  respect  to  certain  points,  but  other  points  are  stated  in 
the  brief  which  are  not  sworn  to.  I  was  wondering,  along  the  line 
of  the  chairman's  questioning,  if  there  were  factual  detailed  materials 
to  be  submitted,  and  you  chose  to  submit  some  in  the  form  of  an  affi- 
davit. It  would  have  been  helpful  in  the  detailed  factual  statements 
that  are  given  if  the  brief  could  have  been  contained  in  affidavit  form 
as  well. 

Mr.  St.  Clair.  Well,  the  brief  is  incorporated  in  the  affidavit.  The 
brief,  I  think,  largely  is  a  legal  brief.  Other  than  that,  that  is  all 
I  can  say  about  it. 

Mr.  Chairman,  that,  then 

Mr.  Mezvinskt.  Mr.  Chairman  ? 

The  Chairman,  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  Mr.  Chairman.  Mr.  St.  Clair,  you  know  I  have 
a  personal  interest  in  watching  the  tax  matter  very  closely.  I  have 
a  few  questions.  One  is  in  view  of  your  comment  concerning  the  late- 
ness supposedly  of  the  submission  of  the  questions.  Am  I  to  surmise 
and  feel  that  in  fact,  the  President  will  answer  these  questions  and 
has  he  in  fact  answered  the  questions,  even  though  it  was  March  22 
when  they  were  submitted?  Can  we  assume  that  we  can  receive  an 
answer  to  these  questions,  and  if  not,  can  T  ask  why  not  ? 

Mr.  St.  Clair.  Sir,  I  will  make  inquirv  in  regard  to  that. 

Mr.  Mezvinsky.  I  would  very  much  like  to 

Mr.  St.  Clair.  I  think  you  will  have  to  wait  until  July  3,  though, 
but  I  will  make  inquiry. 

Mr.  Mezvinsky.  Fine.  I  have  a  few  more  points. 

One  is  do  yon  have  any  evidence  in  this — T  have  gone  over  the  affi- 
davit— do  you  have  any  evidence  or  anything  specifically — you  tried 
to  point  out  that  the  group,  and  you  had  this  meeting  with  Vice  Presi- 
dent Ford,  Senators  Scott,  Griffin,  Tower,  Representatives  Arends, 
Rhodes,  and  Anderson.  We  know  from  the  presentation  we  have  in 
front  of  us  that  on  November  28,  Secretary  Shultz  was  on  notice  that 
Alexander  was  going  to  bring  a  reaudit  of  the  President's  return.  Do 
vou  have  any  evidence  that  in  fact,  there  was  a  discussion  about  the 
IRS  at  this' time? 

And  also,  we  see  that  on  December  1,  which  was  subsequent  to 
November  28,  the  President  was  contacting  his  counsel,  his  tax  coun- 
sel, on  this  matter.  Do  you  have  any  evidence — and  there  is  no  indica- 
tion in  this  affidavit — whether  or  not  tax  counsel  was  aware  of  the 
reaudit?  The  onlv  indication  is  they  say  that  on  page  2,  a  letter  that 
was  dated  December  7,  1973,  but  do  you  have  any  evidence  regarding 
the  fact  that  such  reaudit  activitv  was  on  notice  of  either  the  Presi- 
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dent  or  the  President's  counsel,  let  alone  the  people  that  attended  this 
meeting  on  December  3  ?  Because  we  do  know  that  we  had  the  state- 
ment by  Mr.  Alexander  that  Secretary  Shultz  was  on  notice 
November  28. 

Mr.  St.  Clair.  Sir,  I  have  no  such  information.  I  would  only  make 
this  comment  if  I  may,  Mr.  Chairman,  that  the  purpose,  I  think,  of 
this  recitation  of  events  was  to  show  that  the  reason  the  matter  went 
before  the  Joint  Committee  was  to  avoid  any  implication  of  ability  to 
control  the  result,  not,  as  might  be  suggested  by  the  special  staff,  in 
an  effort  to  run  away  from  an  IRS  audit.  In  fact,  I  think,  in  retrospect, 
he  might  have  done  better  to  stay  with  the  IRS. 

But  the  point  is,  I  think,  the  decision  was  made  to  request  the  Joint 
Conmiittee  to  do  it  to  avoid  any  implication  that  the  President  might 
be  able  to  control  the  result. 

Mr.  IMezvinsky.  Then  specifically,  we  know  that  there  is  a  question 
on  the  deed  regarding  the  transfer  of  the  1969  papers.  Do  you  have 
any  evidence  regarding  the  authorization  by  the  President  as  to  Mr. 
Morgan  signing  the  deed  ? 

Mr.  St.  Clair.  Not  other  than  the  special  staff  has  presented,  and 
I  do  not  recall  precisely  just  what  that  was  at  this  moment. 

Mr.  Mezvinsky.  Then  I  have  two  other  quick  points.  One,  do  we — 
I  would  raise  the  point  that  regarding  the  letter  sent  to  Senator 
Magnuson  as  to  a  legitimate  gift,  would  I  as  a  member  of  this  com- 
mittee, looking  at  the  question  of  the  possibility  of  fraud  regarding 
the  transfer  of  these  papers,  have  the  right  to  go  to  the  Archives  and 
personally  look  at  those  papers  myself  as  a  member  of  this  committee  ? 

Mr.  St.  Clair.  Sir,  I  really  do  not  know  the  answer  to  that.  I 
imagine  that  the  matter  would  have  to  be  dealt  with  by  the  Archives. 
I  would  be  glad  to  make  inquiry  on  your  behalf. 

Mr.  Mezvinsky.  OK.  Then  there  is  a  question  that  has  been  raised, 
and  I  would  like  for  you  to  check  with  the  President.  He  went  into 
the  Wliite  House  in  1969,  January,  claiming  that  as  his  residency. 
There  is  a  problem  regarding  State  taxes.  Can  we  fiiid  out  whether  or 
not  a  New  York  State  tax  return  was  filed  by  the  President  in  1969 
for  the  year  1969  ?  Could  you 

Mr.  St.  Clair.  I  will  make  inquiry.  I  have  no  information  regarding 
it. 

Mr.  Mezvinsky.  The  last  point,  Mr.  Chairman,  is  that — ^INIr.  St. 
Clair,  I  see  that  in  the  presentation  we  have  in  front  of  us,  you  are  sub- 
mitting no  information  or  no  evidence  concerning  the  presentation  we 
had  by  staff  regarding  the  use  of  IRS ;  namely,  the  matter  that  is 
presently  under  investigation  by  the  Joint  Committee,  the  use  of  IRS 
regarding  political  enemies  as  well  as  the  problem  of  audits  for  friends 
of  the  President.  Am  I  to  surmise  that  the  information  we  have  from 
staff  is  not  to  be  rebutted  and  is  to  be  accepted  because  we  do  not  have 
any  information  from  you  at  all  during  this  presentation  regarding 
these  particular  matters  as  to  the  political  situation  of  IRS  and 
possible  violation  or  criminal  statutes  ? 

Mr.  St.  Clair.  We  would  rest  on  the  special  staff's  presentation. 

Mr.  Mezvinsky.  I  have  no  further  questions. 

Mr.  Maraziti.  Mr.  Chairman  ? 

Mr.  HoGAX.  Mr.  Chairman  ? 
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The  Chairman.  JMr.  Hogan. 

Mr.  Hogan.  Mr.  Chairman,  might  I  inquire  when  we  might  get  the 
brief  material,  the  so-called  green  book  which  Mr.  St.  Clair  had 
previously  had  available  and  w^hich  was  not  given  to  us  ? 

The  Chairman.  That  will  be  a  matter  that  would  be  presented  after 
the  complete  presentation  and  when  there  is  going  to  be  a  response,  as 
we  have  stated,  I  think  that  that  has  not  yet  been  decided  and  I  think 
it  would  come  after  the  completion  of  all  the  testimony  of  the  witnesses 
as  well. 

Mr.  Hogan.  Thank  you. 

Mr.  Seiberling.  Air.  Chairman  ? 

Mr.  Sarbanes.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sarbanes. 

Mr.  Sarbanes.  Mr.  St.  Clair,  I  had  just  a  couple  of  questions,  simple 
ones  about  these  materials  j^ou  have  given  us. 

Mr.  St.  Clair.  Yes,  sir. 

JMr.  Sarbanes.  In  the  tax  areas,  is  any  of  this  material  on  the  public 
record  ? 

Mr.  St.  Clair.  Well,  this  letter  to  Senator  Magnuson.  I  do  not  know 
whether  it  is  on  the  public  record  or  not,  frankly.  The  affidavit  is  not, 
obviously. 

Mr.  Sarbanes.  I  understand  that.  Then  I  have  attachments  A,  B, 
and  C,  and  then  I  have  three  letters,  but  one  of  them  is  marked  attach- 
ment D,  one  marked  attachment  E,  and  one  not  marked. 

Mr.  St.  Clair.  Which  one  is  not  marked  ? 

Mr.  Sarbanes.  The  March  8  letter  to  Black  on  homesite  value  allo- 
cation. 

Mr.  St.  Clair.  Excuse  me,  sir. 

Well,  my  set  does  not  seem  to  have  it  on  a  quick  look  though  here. 
Could  we  examine  your  copy  at  the  close  and  see  what  the  difficulty 
is? 

Mr.  Sarbanes.  Sure. 

Mr.  St.  Clair.  My  attachment  E  is  a  letter  to  Mr.  Gemmill  under 
date  of  April  4,  1974,  from  Bowdle,  Booth,  and  Drumm. 

Mr.  Sarbanes.  Are  these  not  all  on  the  public  record,  attachments 
A,  B,  et  cetera  ? 

Mr.  St.  Clair.  I  am  not  familiar  with  what  the  status  of  this  mate- 
rial is  with  the  Joint  Committee,  sir.  I  can  make  inquiry  of  it. 

Mr.  Sarbanes.  We  can  do  that. 

Mr.  Seiberling.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  Mr.  Chairman,  I  reserved  the  points  of  order  that 
I  wished  to  make  with  respect  to  various  tabs,  the  summary  pages  of 
various  tabs  on  the  groups  that  they 

The  Chairman.  Would  the  gentleman  withhold  that  for  one  mo- 
ment ?  I  think  there  are  several  other  members. 

Mr.  Seiberling.  Well,  all  right,  but  the  usual  late  evening  stam- 
pede may  lose  us  a  quorum. 

The  Chairman.  I  wanted  to  recognize  Mr.  Maraziti,  who  has  been 
seeking  recognition  for  a  long  time. 

Mr.  Maraziti.  Thank  you,  Mr.  Chairman.  I  will  be  verv  brief.  I 
have  only  one  question  or  point  of  clarification  for  Mr.  St.  Clair. 
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Mr.  St.  Clair,  in  reference  to  this  letter  from  the  Archives,  do  I 
understand  that  at  the  bottom  of  the  page,  even  though  the  commit- 
tee or  the  IRS  disallowed  a  deduction  and  perhaps  did  not  make  any 
finding  on  the  question  of  the  "gift,  the  Archives  refers  to,  in  this 
language,  "long  before  the  onset  of  a  tax  controversy,  it  was  the  posi- 
tion of  the  General  Services  Administration  *  *  *  that  there  had 
been  a  valid  gift  of  the  subject  papers  to  the  United  States." 

In  other  words,  as  far  as  they  are  concerned,  and  they  are  not  con- 
cerned with  tax  matters,  I  understand  that,  they  considered  the  papers 
a  valid  gift  to  them.  I  understand  these  papers  were  delivered  on 
March  25  and  March  26,  1969,  Apparently,  they  do  indicate  that  title 
passed,  but  they  do  not  make  any  reference  to  the  date  or  the  time  of 
passing  title.  Is  there  anything  further  on  that,  do  you  know  ? 

Mr.  St.  Clair.  I  think  the  intendment  of  the  letter  is,  sir,  that  as 
far  as  GSA  is  concerned,  or  the  Archives,  there  has  been  a  valid 
gift.  Of  course,  they  disclaim  any  responsibility  for  any  determina- 
tion for  tax  purposes. 

Mr.  Maraziti.  In  other  words,  as  far  as  the  GSA  is  concerned 

Mr.  St.  Clair.  The  Government  owns  all  of  these  papers. 

Mr.  Maraziti.  Regardless  of  tax  matters  and  they  considered  the 
gift  to  be  a  valid  gift  ? 

Mr.  St.  Clair.  They  contend  they  own  them. 

May  I,  Mr.  Chairman,  make  a  further  response  to  Mr.  Mezvinsky  ? 

The  Chairman.  Yes. 

Mr.  St.  Clair.  You  asked  me  if  we  had  anything  further  to  pre- 
sent by  way  of  fact  inquiry.  We  intend  to  brief  this  issue  and  argue, 
of  course,  that  the  President,  there  is  no  showing  and  no  evidence  in 
any  way  that  the  President  was  engaged  in  any  efforts  to  abuse  the 
IRS.  We  intend  to  argue  that.  I  did  not  want  you  to  believe  we  were 
not  even  going  to  mention  it  again.  You  understand  that  ? 

Mr.  Mezvinsky.  Sure,  I  understand  that.  I  certainly  expected  that. 

Mr.  St.  Clair.  Thank  you. 

Mr.  Drinan.  Mr.  Chairman  ? 

The  Chairman.  Father  Drinan, 

Mr.  Drinan.  Mr.  St.  Clair,  on  page  3  of  this  document,  I  hear 
for  the  first  time  the  dissatisfaction  of  the  lawyers  for  the  President 
with  the  Joint  Committee.  They  state  that  they  had  an  understanding 
that  they  were  to  be  furnished  promptly  memoranda  concerning  the 
substance  of  such  interviews  and  that  the  memoranda  or  committee  in- 
terviews, although  frequently  promised,  were  not  furnished  to  them. 

Has  this  been  submitted  to  the  counsel  and  staff  of  the  Joint  Com- 
mittee for  the  purposes  of  their  reply  ? 

Mr.  St.  Clair.  No,  it  has  not,  sir. 

Mr.  Drinan.  I  would  suggest,  and  I  know  that  you  would  agree,  that 
they  should  have  the  opportunity  to  respond  and  to  give  their  version 
of  this  allegation  that  they  had  denied  to  the  counsel  for  the  President 
the  memoranda  of  committee  interviews. 

Mr.  St.  Clair.  Well,  I  have  no  objection  to  having  them  make  in- 
quiry of  them.  I  think  it  might  be  appropriate  for  the  special  staff  to 
do  that.  I  think  they  would  have  greater  entree  to  the  staff  of  the  Joint 
Committee  than  I  would. 

Mr.  Drinan.  Thank  you. 
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Mr.  Seiberling.  Mr.  Chairman  ? 

The  Chairiman.  Mr.  Seiberling. 

Mr.  Seiberling.  Mr.  Chairman,  I  reserved  points  of  order  with  re- 
spect to  certain  summaries  contained  in  the  coversheets  to  certain  tabs 
in  ISIr.  St.  Clair's  presentation. 

The  Chairman.  That  is  correct. 

Mr.  Seiberling.  Specifically,  they  are  volume  1,  tabs  12,  13,  14,  20, 
and  24;  volume  2,  tab  8;  volume  3,  tabs  2,  14,  18,  and  20,  22,  and  24; 
and  book  4,  tabs  18, 26, 28,  and  29. 

Now,  in  an  effort  to  avoid  prolonging  this  session  I  will  not,  unless 
somebody  requests,  specifically  describe  the  particular  statements  that 
seem  to  me  to  be  conclusions  or  findings  of  fact  rather  than  statements 
of  basic  or  primary  fact.  I  will  be  glad  to  sit  down  with  Mr.  St.  Clair 
or  Mr.  McCahill  and  point  out  each  one,  but  short  of  their  reaching, 
their  agreeing  to  revise  those  tabs,  I  would  like  to  request  simply  that 
when  the  tabs  are  printed,  it  be  noted  that  a  point  of  order  has 
been  made  with  respect  to  a  particular  portion  of  the  tab,  which  would 
be  footnoted  that  they  are  statements  of  conclusions  by  counsel  rather 
than  statements  of  primary  fact. 

The  Chairman.  The  gentleman  has  raised  these  points  of  order 
and  the  Chair  would  like  to  state  that  regarding  those  particular 
points  of  order,  I  am  happy  to  hear  the  gentleman  also  state  that  he 
would  prefer  that  perhaps  he  would  go  over  these  matters  with  Mr. 
St.  Clair,  and  if  there  was  agreement  that  in  some  instances — because 
the  Chair  has  also  noted  that  there  were  obvious  conclusions — that 
perhaps  these  might  be  reconciled  so  that  the  tabs  would  read  properly. 
I  would  hope  that  that  would  be  the  case  so  that  there  would  not  be, 
and  I  think  that  the  committee  certainly  does  not  want  to  impose 
any  strict  restrictions  on  the  presentation  of  the  materials,  since  the 
committee  is  seeking  information.  But  I  think  it  is  important  to  note 
that  this  has  occurred  in  various  instances  and  I  suppose  that  it  may 
be  subject  to  varied  interpretations  as  tabs  are  prepared.  But  I  woidd 
hope  that  we  could  do  it  that  way ;  and,  therefore,  let  it  rest  at  that 
insofar  as  the  gentleman's  points  of  order  are  concerned  and  state 
that  the  material,  however,  would  be  presented  subject  to  those 
reservations. 

Mr.  Rangel.  Mr.  Chairman,  I  not  only  agree,  but  I  can  see  how 
counsel  for  the  President  can  try — it  is  difficult  to  distinguish  the 
advocacy  position.  I  understand  that  our  staff  is  going  to  attempt  to 
reconcile  some  of  these  differences  and  perhaps  if  they  would  be  able 
to  bring  to  the  attention  of  President's  counsel  where  conclusions 
have  been  reached  without  facts,  we  might  be  able  to  get  a  record  that 
both  sides  can  go  on. 

The  Chairman.  Mr.  St.  Clair. 

Mr.  St.  Clair.  Mr.  Chairman,  without  in  any  way,  with  all  due 
respect,  conceding  that  these  are  inappropriate,  I  would  be  very 
happy  to  meet  with  Congressman  Seiberling  and  representatives  of 
his  office  and  the  staff.  To  me,  this  is  not  a  problem.  I  am  reasonably 
confident  we  can  come  to  an  accommodation  regarding  them.  I  just 
would  not  want  my  agreement  to  constitute  an  admission  on  my  part 
that  this  is  inappropriate.  I  am  sure  we  all  understand  that  would 
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be  so.  But  I  will  be  glad  to  meet  with  them  and  see  if  we  can  work 
that  out. 

The  Chairman.  Fine.  Ms.  Holtzman. 

Ms.  Holtzman.  Mr.  Chairman,  in  the  same  vein  as  Mr.  Seiberling, 
I  would  like  to  note  for  the  record  points  of  order  that  I  have  been 
reserving  as  well.  I  will  not  argue  them  here,  but  I  am  making  them 
on  the  same  basis  that  he  is;  namely,  that  they  do  not  seem  to  be 
supported  by  the  information  given  in  the  tabs  annexed :  book  1,  para- 
graphs 5,  10,  and  18;  book  2,  paragraph  10;  book  3,  paragraphs  15 
and  24 ;  and  book  4,  paragraph  26  with  respect  to  the  last  paragraj)h. 

I  would  again  urge  with  respect  to  that  last  paragraph,  Mr.  Chair- 
man, while  I  have  no  objection  to  letting  Mr.  St.  Clair's  material  go 
forward  with  points  of  order  noted,  I  would  respectfully  urge  the 
chairman  to  rule  that  the  last  paragraph  on  paragraph  26  of  book  4  not 
be  included  in  any  published  statement  of  information.  I  have  no 
objection  to  the  information  being  in  a  backup  tab,  but  I  think  to  high- 
light it  as  it  has  been  is  extremely  unfortunate  and  not  relevant  to 
the  needs  of  this  inquiry.  Thank  you. 

The  Chaerman.  I  think  the  Chair  will  make  the  same  proposition 
with  respect  to  the  gentlelady's  points  of  order.  I  do  not  believe 
that  the  Chair  is  really  in  a  position  at  this  time  to  substitute  the 
Chair's  interpretation  as  to  what  are  conclusions  and  what  are  not 
conclusions,  except  that  I  think  they  are  valid  points  that  have  been 
raised  and  I  would  hope  that  they  might,  consistent  with  what  Mr. 
St.  Clair  has  stated  before,  be  the  case  in  the 

Mr.  St.  Clair.  We  will  be  even  more  delighted  to  meet  with  Ms. 
Holtzman. 

The  Chairman,  Mr.  Owens. 

Mr.  Owens.  Mr.  Chairman,  I  do  not  want  to  belabor  the  point,  but 
I  would  like  to  take  30  seconds  and  state — I  do  not  know  whether  the 
chairman  will  consider  this  important, 

I  also  raised  a  point  of  order,  I  think  Mr.  Waldie  did,  too,  that  the 
committee  has  allowed  to  be  stated  and  accepted  here  as  evidence  put 
forth  by  the  President's  counsel  transcripts  of  Presidential  conversa- 
tions of  which  the  tape  recordings  are  in  the  control  of  counsel's 
client,  and  that  I  consider  that  a  mistake  for  the  committee  to  allow 
that  to  be  introduced.  If  the  Chair  rules  it  appropriate,  I  would  like 
that  objection  and  that  point  of  order  at  least  to  be  noted  when  these 
materials  are  printed. 

The  Chairman.  Well,  the  Chair  will  again  state  that  the  presenta- 
tion on  the  part  of  both  staff  and  counsel  for  the  President  will  be 
released,  as  they  should  be.  There  are  some  reservations  in  the  resolu- 
tion that  provided  for  the  releasing  of  these  materials  and  that  re- 
servation was  and  is  that  the  ranking  member  and  the  chairman  use 
the  criteria  that  have  been  used  in  the  past  concerning  the  question 
as  to  possible  deletions,  I  am  sure  that  the  Chair  in  consultation  with 
the  ranking  member  will  exercise  great  caution  and  discretion  insofar 
as  that  is  concerned. 

I  would  like  to  make  clear  here  that  I  think  that  we  all  have  to  re- 
cognize that  while  there  may  have  been  characterization  of  some  of 
the  material  presented  by  Mr.  St.  Clair  as  summary,  conclusions, 
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that  sort  of  thing,  I  think  each  member  of  this  committee  is  capable 
of  making  a  value  judgment  when  he  has  to  be  called  upon  to  finally 
conclude  whether  or  not  the  material  is  going  to  be  used  in  that 
capacity. 

With  that,  I  believe  that  there  is  no  further — Mr.  Seiberling. 

Mr.  Seiberling.  May  I  just  make  a  comment  that  I  want  to  commend 
Mr.  St.  Clair  for  making  a  very  professional  presentation  here  under 
very  difficult  circumstances.  I  think  that  he  has  conducted  himself 
excellently. 

Mr.  St.  Clair.  Thank  you,  sir.  I  would  like  to  have  the  record  show 
that  I  had  the  assistance  of  a  number  of  people  without  which  I  could 
not  have  possibly  done  this.  I  would  like  the  record  to  show  that. 

I  personally  appreciate,  however,  your  comments.  Thank  you,  Mr. 
Chairman. 

The  Chairman.  Thank  you,  Mr.  St.  Clair. 

This  concludes  this  phase  of  Mr.  St.  Clair's  presentation. 

Thank  you  very  much.  We  are  recessed  until  3  o'clock  Monday. 

[Whereupon,  at  6:45  p.m.,  the  committee  recessed  to  reconvene  at 
3  p.m.,  Monday,  July  1, 1974.1 
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MONDAY,  JULY   1,   1974 

House  of  Eepeesentatives, 
Committee  on  the  Judiciary, 

Washington,  D.G. 

The  committee  met,  pursuant  to  notice,  at  3 :25  p.m.,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Peter  W.  Roclino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Mann, 
Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan,  Thornton, 
Holtzman,  Owens,  Mezvinsky,  Hutchinson,  McClory,  Smith,  Sand- 
man, Railsback,  Wiggins,  Dennis,  Hogan,  Butler,  Cohen,  Lott,  Froeh- 
lich,  JSIoorhead,  Maraziti,  and  Latta. 

Impeaclmient  inquiry  staff  present :  John  Doar,  special  counsel ;  Al- 
bert E.  Jenner,  Jr.,  special  counsel  to  the  minority;  Samuel  Garrison 
III,  deputy  minority  counsel. 

Committee  staff  present:  Jerome  M.  Zeifman,  general  counsel;  Gar- 
ner J.  Cline,  associate  general  comisel ;  and  Franklin  G.  Polk,  asso- 
ciate counsel. 

The  Chairman.  The  committee  will  come  to  order.  The  gentleman 
from  California. 

]Mr.  Waldie.  Yes,  Mr.  Chairman.  I  would  like  to  make  a  motion 
and  to  speak  to  the  motion. 

I  move  that  the  committee  receive  in  executive  session  the  testimony 
of  witnesses  called  pursuant  to  House  Resolution  803. 

The  CHAiR:\rAN.  The  gentleman  is  recognized. 

Mr.  Waldie.  IMr.  Chairman,  thus  far,  the  committee  has  taken  all 
of  its  evidence  in  executive  session  pursuant  to  a  motion  made  by  the 
gentleman  from  Massachusetts  relative  to  the  initial  phase  of  hearing 
that  there  was  a  tendency,  there  was  a  possible  tendency  that  the  evi- 
dence would  seem  or  tend  to  degrade  and  defame.  I  opposed  the  motion 
at  the  time  it  was  made,  believing  that  the  committee  should  operate 
in  open  session,  but  I  was  a  minority,  a  distinct  and  small  minority, 
and  the  committee  operated  for  6  weeks  receiving  this  evidence  in 
executive  session,  to  which  confidentiality  then  attached  and  to  which 
confidentiality  still  attaches.  Then  there  was  a  motion  that  all  of  this 
evidence  be  released  to  the  public,  a  motion  which  I  supported.  The 
evidence  has  not  yet  been  released  and  the  motion  was  conditioned 
that  confidentiality  remain  as  to  that  evidence  until  such  time  as  it  has 
been  published. 
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It  would  then  occur  to  me,  Mr,  Chairman,  that  if  there  were  reason 
to  worry  about  a  tendency  to  degrade  and  defame,  a  tendency  to 
jeopardize  pending  cases  by  the  receipt  of  documentary  evidence  as 
to  wliich  some  prior  conti-ol  as  to  its  nature  and  content  coukl  be  exer- 
cised, that  tendency  or  probability  is  exacerbated  when  you  are  re- 
ceiving oral  testimony  of  witnesses,  particularly  of  witnesses  of  the 
nature  that  are  on  this  committee  list. 

Furthermore,  given  the  fact  that  there  is  no  evidence  that  we  have 
3^et  received  as  to  which  confidentiality  has  been  removed,  it  does  seem 
to  me  to  be  beyond  dispute  that  calling  live  witnesses  to  testify  as  to 
events  and  to  be  cross-examined  and  direct-examined  pursuant  to 
documents  as  to  which  confidentiality  applies  would  be  absurdity. 
Therefore,  Mr.  Chairman,  I  move  that  the  committee  do  receive  in 
executive  session  the  testimony  of  the  witnesses  called  pursuant  to 
House  Resolution  803. 

]Mr.  JNIcClory.  :Mr.  Chairman  ? 

The  Chairman.  The  gentleman  from  Illinois. 

]Mr.  McClory.  Mr.  Chairman,  I  want  to  speak  vigorously  against 
the  motion  offered  by  the  gentleman  from  California.  In  one  sense,  I 
am  surprised  that  the  gentleman  from  California  is  the  sponsor  of 
this  motion.  I  recall  distinctly  the  Ford  confirmation  hearings  in 
which  this  same  subject  arose  and  when  the  gentleman  from  California 
stated  very  eloquently  that  this  is  indeed  the  public's  business  and 
the  public  has  the  right  to  laiow,  to  see,  and  to  hear  the  action  that 
is  occurring  in  this  committee. 

If  that  was  a  proceeding  in  which  the  public's  business  was  being 
discussed  and  considered,  much  more  so  is  this  historic  impeachment 
inquiry  the  Judiciary  Committee  is  conducting  at  the  present  time. 
This  is  an  honorable  and  a  respectable  and  respected  hearing  that  we 
are  conducting.  Yet  I  think  the  American  people  have  misunder- 
stood our  actions  and  our  mission  up  to  the  present  time.  The  reason 
they  have  misunderstood  is  because  they  have  not  had  a  chance  to 
look  in  and  listen  in  as  to  the  action  we  are  taking  here.  What  they 
have  heard  and  what  they  have  received  up  to  the  present  time  are 
leaks,  comments,  interpretations,  press  releases,  press  meetings,  and 
briefings,  and  that  sort  of  thing,  w^hich  does  not  give  a  clear  and  accu- 
rate and  true  interpretation  of  what  is  going  on  here  in  our  committee. 

The  opportunity  to  correct  this  is  provided  for  us  now  with  the 
movement  to  this  stage  of  witnesses  who  are  going  to  appear  before 
our  committee.  Our  first  witness,  I  understand,  is  going  to  be  ]Mr. 
Alexander  Butterfield.  He  is  not  a  witness  that  is  going  to  defame  or 
degrade  or  that  we  are  going  to  have  any  problems  of  that  nature 
with.  Here  is  a  w^itness  who  is  going  to  illuminate,  who  is  going  to 
explain,  who  is  going  to  provide  information  which  not  only  the  com- 
mittee has  a  right  to  know  but  which  the  American  public  should  have 
a  right  to  know  and  they  should  have  a  right  to  know  it  directly. 

I  would  like  to  suggest,  Mr.  Chairman,  that  what  happened  hei'e 
just  a  few  moments  ago  on  the  floor  of  the  House  is  not  the  considered, 
deliberate  judgment  of  the  Members  of  the  House;  it  is  the  suspicions 
of  the,  Members  of  the  House,  because  when  they  don't  Iviiow  and  they 
don't  see  what  is  going  on,  they  suspect  the  worse.  That  is  what 
happened  with  the  American  people  in  large  measure,  I  believe. 
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Now,  I  don't  Avant  to  say  this  without  quoting  the  source,  and  yet  the^ 
source  is  frequently  not  provided,  but  let  me  say  that  the  source  is 
responsible,  that  it  is  charged  by  a  representative  of  the  media  that 
the  Democrats  do  not  feel  that  they  can  impeach  the  President  unless 
they  close  the  hearings.  Now,  I  deny  that  myself  and  I  know  that  the 
members  on  your  side,  ]Mr.  Chairman,  deny  that,  deny  that  any  such 
statement  or  any  such  attitude  would  be  expressed.  Yet  if  there  is  a- 
strong  vote  to  close  the  hearings,  to  close  the  doors,  to  give  the  impres- 
sion that  this  is  some  kind  of  a  star  chamber  proceeding  or  that  it  is 
prejudicial  and  not  fair  and  open  and  above  board,  that  kind  of  sus- 
picion and  that  kind  of  attack  is  going  to  be  made. 

So  I  say  this  is  a  time  for  us  to  indicate  that  the  people's  right  to 
know  is  being  acknowledged.  We  are  going  to  be  fair  to  the  President. 
We  are  going  to  be  fair  to  the  President's  counsel  and  they  liaA^e 
requested  that  these  hearings  be  open  and  that  we  do  give  a  chance 
and  opportunity  to  the  American  people  to  be  illuminated  and  in- 
formed with  respect  to  what  we  are  doing. 

This  is  the  rule  of  the  committee.  This  is  the  trend  of  action  in  the 
House  of  Representatives,  to  have  all  of  our  hearings  and  all  of  our 
business  open  and  above  board  and  in  public,  and  it  seems  to  me  we 
should  respect  that  and  acknowledge  it  and  promote  it  by  our  action 
here  today.  I  hope  that  members  on  both  sides  of  our  committee  here 
will  vote  down  this  motion  of  the  gentleman  from  California.  Thank 
you. 

]Mr.  Seiberling.  Would  the  gentleman  yield  ? 

Mr.  Railsback.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Chairman,  I  would  like  to  ask  the  gentleman 
from  California,  Mr.  Waldie,  a  question.  I  wonder,  Mr.  Waldie,  if 
you  have  the  same  apprehension  that  I  think  many  members  had 
when  they  voted  to  release  the  evidence ;  that  is,  that  there  might  be 
some  selected  leaks  which  would  be  very  distorted  and  misrepresenta- 
tive.  Do  you  think  that  perhaps  we  will  have  some  selective  leaks  if  we 
close  these  meetings  like  we  have  had  ? 

Mr.  Waldie.  No. 

Mr.  Railsback.  Do  you  have  personal  knowledge  ? 

Mr.  Waldie.  I  have  my  own  personal  laiowledge,  Mr.  Chairman. 

I  don't  know  what  you  are  planning  to  do. 

Mr.  Railsback.  I  would  be  inclined  to  agree  with  you  if  I  had  the 
same  assurance,  but  I  voted  to  release  the  materials  that  we  agreed  to 
release  because  the  selected  leaks  gave  a  one-side  picture.  I  am  just 
concerned  that  that  could  happen  again. 

Mr.  Seiberling.  Would  the  gentleman  yield  ? 

Mr.  Railsback.  I  yield. 

Mr.  Seiberling.  As  I  recall,  both  gentlemen  from  Illinois  voted  to 
close  the  session  when  we  were  having  the  documentary  presentation. 
And  of  course,  I  suppose  the  argument  is  now  that  because  of  leaks  in 
the  past  that  perhaps  created  a  one-sided  picture,  we  should  now  throw 
the  session  open  when  we  get  to  witnesses. 

Mr.  Railsback.  Let  me  explain  what  the  reason  was.  The  reason 
why  I  reversed  my  position  is  I  thought  the  chairman  and  our  staff 
made  a  very  eloquent  plea  that  we  should  close  the  meetings  to  preserve 
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the  confidentiality  that  the  staff  had  theretofore  been  able  to  accom- 
plish. As  soon  as  it  came  to  the  members,  all  of  a  sudden,  there  was  a 
tidal  wave  of  leaks. 

Mr.  Seiberling.  AVell,  I  was  one  of  the  people  who  took  the  posi- 
tion, which  was  a  minority  position,  that  at  the  end  of  each  day's  ses- 
sion of  the  documentary  presentation,  we  should  vote  on  releasing  that 
day's  material.  Of  course,  that  position  was  never  agreed  to.  Now,  it 
seems 

Mr.  Eailsback.  I  agree  with  you.  I  agree  with  you. 

Mr.  Seiberling.  It  seems  to  me  that  now  that  we  have  agreed  to  re- 
lease all  this  documentary  material  in  one  huge,  indigestible  mass, 
which  the  ])ublic  can't  possibly  absorb  in  any  reasonable  length  of  time, 
and  the  only  thing  the  public  would  see  would  be  the  interrogation  of  a 
few  witnesses  on  a  few  narrow  points,  that  they  are  going  to  get  an 
-equally  slanted  and  jaundiced  view  of  the  whole  proceeding,  and  that 
the  only  thing  to  do  is  to  be  consistent  with  the  pattern  that  Ave  have 
followed  up  to  now.  I  am  sorry  that  the  gentleman  from  Illinois  has 
seemed  to  think  that  there  is  some  sort  of  partisan  aspect  to  this.  If  you 
look  back  in  the  record  of  last  year  when  certain  members  of  this  side 
of  the  aisle  were  talking  about 

Mr.  Eailsback.  If  1  may  interrupt  the  gentleman,  I  am  not  sug- 
gesting that  there  is  a  partisan  aspect  to  the  leaks. 

Mr.  Seiberling.  No,  I  am  talking  about  on  this  particular  issue. 

I  was  one  person  who  opposed  bringing  an  impeachment  proceeding 
last  summer  because  I  took  the  position  that  we  were  not,  we  had  no 
right  to  try  to  attack  one  man  w^hom  we  happen  to  disagree  with 
philosophically.  Our  only  obligation  when  we  are  talking  about  im- 
peacliment  is  upholding  the  Constitution.  And  you  know,  politically,  it 
might  be  an  easy  thing  to  do  to  just  follow  the  easy  way  out  and  not 
worry  about  impeachment  from  the  standpoint  of  the  majority.  But 
I  don't  think  we  should  approach  this  from  that  point  of  view.  I  cer- 
tainly do  not  and  I  do  not  think  most  people  on  the  other  side  of  the 
aisle  do. 

Mr.  ]\IcClory.  Will  the  gentleman  yield  ? 

Mr.  Seiberling.  It  is  Mr.  Eailsback's  time. 

Mr.  Eailsback.  I  yield. 

Mr.  McClory.  Let  me  just  say  this:  I  voted  last  week  to  release  all 
of  the  evidence,  to  put  it  all  in  the  public  domain,  and  it  seems  to  me 
it  is  entirely  consistent,  since  we  are  putting  the  record,  we  are  deliver- 
ing the  record  to  the  public  with  regard  to  all  of  the  hearings  that  we 
have  had  so  far,  that  we  would  now  vote  also  to  have  the  hearings  in 
the  public  eye. 

Mr.  Seiberling.  If  the  gentleman  will  yield,  the  consistent  thing 
to  do  is  follow  the  pattern  we  have  followed  with  respect  to  documen- 
tary evidence  and  release  it  after  the  fact,  after  we  have  heard  it. 

The  Chairman.  The  time  of  the  gentleman  from  Illinois  has 
expired. 

Mr.  Sandman.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sandman. 

Mr.  Sandman.  Mr.  Chairman,  I  was  one  of  those  people  from  the 
outset  that  believed  that,  if  we  kept  this  thing  in  executive  session  to 
protect  innocent  third  people  and  also  to  do  as  good  a  job  as  we  could, 
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that  would  be  the  best  way  to  proceed,  and  each  one  of  the  motions  that 
we  have  had,  I  have  argued  that  fact.  I  believe  yet  it  is  the  right  way 
to  do  it.  However,  after  sitting  here  now  for  some  7  months  and  watch- 
ing some  real  hypocrisy  in  action — let's  use  the  right  word. 

I  do  not  hold  the  same  point  of  view.  I  listen  to  people  today  con- 
cerned about  leaks  and  the  media  out  there  knows  who  has  been  leaking. 
Today  must  be  a  great  day  for  the  media,  because  all  the  people  will 
run  out  there  to  divulge  everything  that  happens  on  an  hourly  basis. 
You  know  who  they  are.  They  are  the  same  people  now  who  say,  oh, 
we  have  to  have  this  in  private,  we  are  going  to  hold  this  one  behind 
doors;  the  same  people  who  said  w^e  have  got  to  give  out  every  shred 
of  evidence  there  is,  hang  it  out  and  let  everybody  see  it,  even  though 
there  may  be  a  hundred  innocent  people  connected  with  it  who  had 
nothing  to  do  with  what  we  are  looking  into.  Nobody  cares  about  that. 

What  about  the  fellow  who  released  the  most  confidential  of  all 
information  by  turning  over  the  whole  book  to  the  New  York  Times? 
I  wonder  how  he  is  going  to  feel  today. 

Mr.  CoNYERS.  Will  the  gentleman  yield  ? 

Mr.  Saxdmax.  No,  I  will  not.  When  I  am  through,  you  will  get  a 
chance.  It  is  about  time  we  called  this  thing  for  what  it  is. 

What  happened  about  all  the  release  of  all  the  materials?  Whoever 
lieai'd  of  any  tribunal  releasing  all  of  its  information  before  anyone 
ever  made  a  decision  on  that  information?  I  never  heard  of  that  before, 
but  this  committee  set  a  precedent.  I  voted  against  that.  I  didn't  think 
it  was  proper. 

You  have  made  available  to  the  media  information  that  can  harm 
hundreds  of  people  who  are  not  connected  with  this  investigation  at 
all.  This,  I  think,  is  wrong.  I  have  been  interested  in  innocent  third 
parties  and  I  voted  that  way  consistently.  People  have  left  this  room 
from  time  to  time  with  organized  leaks,  and  they  were  organized — 
let's  call  it  Avhat  it  is — and  none  of  them  have  been  done  in  a  sense  of 
fairness. 

Since  we  have  gone  that  far,  I  think,  too,  the  public  has  to  be  ap- 
prised today  of  what  a  funny  change  of  events  we  have.  The  very 
same  people  who  only  days  ago  were  saying,  let's  show  the  world 
everything,  they  are  the  ones  who  wanted  everytliing  hung  out  no 
matter  who  it  would  hurt.  Why,  they  even  argued  about  the  right 
of  calling  witnesses.  That  went  through  a  Avhole  day  of  debate.  We 
.sit  here  for  7  months  on  docmn.entai-y  evidence.  Yet  the  people  who 
wei'e  there  when  this  happened,  a  big  argument  was  put  up,  not  by 
this  side  but  by  that  other  side.  And  I  don't  think  they  wanted  to 
hear  any  of  those  witnesses.  Let's  call  that  for  what  it  is,  too.  We  didn't 
have  to  del^ate  10  or  12  hours  to  figure  out  how  we  were  going  to 
handle  those. 

Now  we  get  down  to  the  last  straw.  It  has  been  leaked  by  people 
who  ai-e  objecting  to  the  public  hearing  what  these  witnesses  have  to 
sav  and  Avho  have  given  the  public  the  cliance  to  listen  to  the  leader 
of  that  witness  when  he  testifies  to  whether  or  not  the  person  guilty 
of  the  leak  was  accurate.  And  since  we  have  gone  down  the  line  this 
fai',  there  is  only  one  way  you  can  give  the  public  a  clear  point  of 
view  and  that  is  to  make  the  remaining  parts  of  what  we  have  to 
do  here  public 
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Mr.  Edwards.  Mr.  Chairman  ? 

The  CiiAiRMAX.  Mr.  Edwards. 

^Ir.  Edwards.  Thank  you,  ]Mr.  Chairman. 

Mv.  Chairman,  I  think  it  should  be  pointed  out  to  all  the  members 
again  tliat  the  motion  of  the  gentleman  fi-om  California,  Mr.  Waldie, 
is  in  accordance  with  House  rules,  No.  1127 (m).  It  was  worked  out 
over  decades  of  committee  experience  designed  to  protect  the  civil 
liberties  and  the  privacy  of  third  parties  without  whom  defaming, 
derogatory,  and  incriminating  testimony  was  to  be  made.  Because 
this  is  an  impeachment  inquiry,  it  does  not  mean  that  the  House  rules 
go  out  the  window.  We  still  have  a  great  responsibility  to  behave 
approi)riately. 

Right  from  the  beginning,  it  seemed  to  me  that  this  is  the  right 
thing  more  than  2  months  ago  when  the  subject  first  came  up.  I  still 
believe  it  is  the  right  way  to  proceed  and  I  support  and  urge  the  ap- 
proval of  the  motion  of  the  gentleman  from  California. 

]Mr.  MooRHEAD.  Mv.  Chairman  ? 

The  CTIAIR3IAN.  JNIr.  ]Moorhead. 

]Mr.  ^looRHEAD.  Mr.  Chairman,  I  strongly  oppose  this  motion  and 
favor  the  opening  of  the  committee  to  the  public.  Prior  to  the  time 
that  we  turned  over  the  materials  that  liave  been  accumulated  so  far, 
I  believed  that  the  rights  of  individuals  had  a  chance  of  being  pro- 
tected. But  once  we  opened  up  that  part  of  the  record,  most  of  which 
has  been  accumulated  by  hearsay,  innuendos,  collections  of  one  kind 
or  another  by  the  committee  staff,  we  gave  up  the  right  to  protect 
individual  rights  and  we  have  now  a  responsibility  to  the  American 
people  to  show  them  just  exactly  what  the  evidence  is  and  Avhat  the 
key  people  in  this  case  can  add  to  what  we  already  have  collected. 
I  think  that  it  is  most  important  that  the  testimony  that  is  offered  by 
the  kev  people  that  we  have  decided  to  call  and  bv  others  who  I  hope 
we  still  will  call  will  be  made  public  and  be  something  that  the  Amer- 
ican people  can  watch  as  the  testimony  is  given. 

So  I  strongly  support  the  opening  of  this  committee  up  to  the  gen- 
eral pu]:)lic  to  give  them  a  chance  to  do  that. 

The  Chair^iax.  Does  the  geiitleman  yield  ? 

^Fr.  ]\rooEHEAD.  Yes. 

The  Cpiatrman.  The  gentleman  states  that  since  he  is  concerned 
with  the  release  of  this  material  and  that  since  this  mateiial  has  been 
voted  to  be  released  by  the  committee,  that  based  on  that  assumption, 
he  feels  that  the  meeting  should  now  be  held  in  the  open.  The  gentle- 
man understands  and  recognizes  that  the  rules  of  confidentiality  still 
piTvail  until  the  material  is  actually  released  for  publication. 

Mr.  ]MooRTiEAD.  T  understand  that,  but  the  committee  itself  has  lost 
the  thrust  of  that  fact  and  I  am  sure  these  materials  will  l^e  released 
when  the  chairman  and  the  ranking  memlier  decide  to  release  them. 
But  frankly,  I  think  that  after  we  have  gone  that  far  and  we  have 
decided  that  most  of  these  materials,  some  of  which  are  damaging, 
would  be  released,  then  I  think  that  we  should  go  wholly  public. 

Mr.  AValdte.  Mr.  Chairman  ? 

'Mr.  Cox^-ERs.  Mr.  Chairman  ? 

The  CTiATR:NrAx.  INIr.  Conyers. 

Mr.  Cox^-ERS.  I  want  to  move  the  previous  question.  Are  there  others 
who  want  to  debate  this  ? 
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Mr.  Dennis.  I  am  seeking  recognition,  Mr.  Chairman. 

Mr.  CoNYEKS.  Then  I  want  to  speak  to  the  motion  in  support  of 
Mr.  Waldie. 

I  am  disturbed  about  the  nature  of  this  debate.  People  say  the}- 
know  who  the  leakers  are,  we  all  know  who  they  are,  we  know  who 
turned  over  the  papers.  Well,  I  don't  know  that.  Nobody  has  said  who 
they  are.  I  think  that  that  is  not  the  question  that  the  support  for 
this  motion  or  even  against  it  should  turn  on.  If  we  are  to  begin  exam- 
ining witnesses  tomorroAV  and  the  material  is  still  confidential,  I  don't 
see  how  we  can  help  but  continue  the  examination  of  witnesses  in 
closed  session.  It  would  seem  there  is  nothing  more  logical. 

Now,  I  have  also  heard  members  expressing  some  shock  about  ]Mr. 
"Waldie's  position.  Well,  they  were  the  ones  who  voted  the  opposite 
way  themselves  and  because  Mr.  Waldie  on  this  point  has  changed  his 
position  and  they  have  changed  tlieirs,  they  ought  to  examine  their 
own  reversal  at  the  same  time.  So  I  think  that  we  ought  to  proceed  on 
with  a  vote  as  rapidly  as  possible,  Mr.  Chairman,  because  I  think  most 
of  us  have  thought  about  this  over  the  weekend. 

I  yield  back  the  balance  of  my  time. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  Thank  you,  jNlr.  Chairman. 

Mr.  Chairman,  I  am  perfectly  willing  to  recognize  that  there  are 
valid  arguments  which  can  be  made  on  both  sides  of  this  question. 
When  we  originally  had  the  matter  before  us,  I  voted  for  executive 
sessions,  mostly  for  the  same  reasons  that  Mr.  Sandman  did,  the  rights 
of  third  parties  which  were  involved.  I  continue  to  feel  that  that  was 
the  best  way  to  do  it  in  spite  of  my  great  disgust  with  the  leaks  which 
did  take  place,  and  therefore,  the  last  time  we  voted  about  making 
things  public  and  publishing  them,  I  still  voted  against  that  motion. 

But  I  lost  that  motion.  The  committee  voted  to  make  public  what 
we  have  done  up  to  date  and  to  publish  it  as  rapidly  as  we  properly 
can  go  through  the  mechanics  necessary  to  do  so.  So  that  is  now  in 
the  public  domain. 

Now.  our  staff  was  charged  with  the  duty  of  investigating  whether 
grounds  for  impeachment  existed  and  they  very  properly  went  out 
and  looked  to  see  whether  that  was  true  or  not,  and  they  came  in  here 
and  brought  us  the  fruits  of  their  labors,  and  very  naturally,  under 
those  circumstances,  that  pretty  much  presents  one  side  of  the  case. 
Now  we  are  going  to  go  into  a  phase  where  probably,  we  will  be  pre- 
senting somewhat  botli  sides  of  the  case.  Had  we  stayed  in  private  on 
the  first  phase,  I  think  I  would  still  stay  in  private  on  the  second 
phase.  But  I  do  not  think  it  is  fair  to  have  a  double  standard  and 
now  that  the  first  phase  has  been  made  public,  is  going  to  be  pub- 
lished. I  think  that  the  oral  testimony  which  may  cut  both  ways  ought 
likewise  to  be  made  public  and  treated  the  same. 

Finally,  ]Mr.  Chairman,  I  am  convinced  that  that  is  what  the 
people  want  us  to  do.  After  all,  this  is  public  business.  The  Chairman 
will  recall  that  I  sent  him  a  letter  the  other  day  from  one  of  my 
constituents,  just  a  nice  woman  I  happen  to  know  who  went  around 
her  neighborhood  and  got  a  petition.  She  wanted  to  make  these  public 
and  she  asked  people  she  met  at  the  bank,  people  she  met  at  tlie  grocery 
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store,  and  so  on.  Regardless  of  their  views  as  to  the  merits  of  the 
case,  almost  all  of  them  thought  the  hearinors  ought  to  be  public.  I 
think  that  is  a  reasonable  factor  which  is  entitled  to  consideration  here. 

It  seems  to  me  that  to  go  public  on  one  part  of  the  e\'idence.  private 
on  the  other  part  of  the  evidence  is  not  fair.  It  is  a  farcical  situation 
and  because  that  decision  has  been  made  in  the  way  it  has,  I  would 
vote  at  this  time  to  open  the  meeting.  Thank  you,  sir. 

The  Chairman.  ?>[r.  Maraziti. 

^^r.  ]\Iarazttt.  Thank  you.  INIr.  Chairman.  I  concur  with  the  gentle- 
man from  California  that  the  procedure  may  be  legal,  is  legal.  But  I 
do  not  think  it  is  wise.  We  recently  voted  to  release  the  material  and 
I  know,  Mr.  Chairmaii,  as  you  have  mentioned,  that  the  material  has 
not  as  yet  been  released  and  may  not  be  released  for  a  number  of  days, 
perhaps  1  week  or  2 ;  I  don't  know.  But  we  did  take  the  vote  on  a 
pi-oposition  that  this  belongs  in  the  public  domain,  the  material  be- 
longs in  the  public  domain  at  one  point  or  another. 

Now.  since  that  is  the  case  there,  why  should  we  take  the  position 
that  the  testimony  of  the  witnesses  belongs  in  the  public  domain?  I 
know  we  can  close  the  hearings.  I  knoAV  that  the  rules  provide  for 
this.  But  the  general  thrust  of  Congress,  of  legislatures  throughout 
the  United  States,  is  that  the  public  has  a  right  to  know.  That  is  the 
normal  position — not  executive  session. 

I  know  that  there  are  some  cases  where  you  have  to  make  exceptions, 
but  generally  and  basically,  this  is  the  public's  business.  Lnpeachment 
is  the  public's  business.  They  have  a  right  to  know. 

There  are  exceptions  as,  Mr.  Waldie  has  pointed  out.  in  California, 
and  others  have  pointed  out,  and  I  concur.  There  may  be  degrading 
testimony,  defamatory  testimony,  testimony  of  a  sensitive  nature.  Well, 
that  is  very  simple.  You  can  handle  that.  You  can  accommodate  the 
public  and  have  the  information  and  protect  the  rights  of  individuals, 
protect  the  sensitive  information.  The  chairman  could  rule.  I  have 
complete  confidence  in  the  ability  of  the  chairman  to  rule  and  rule 
properly.  When  you  come  to  an  area  that  may  be  sensitive,  we  can  close 
the  session  and  go  into  executive  session. 

Mr.  Drinan.  Mr.  Chairman? 

The  Chairmaist.  Father  Drinan. 

]Mr.  Drinax.  Mr.  Chairman,  I  was  not  going  to  speak  until  the 
sug5restion  was  made  by  someone  that  perhaps  people  are  following  a 
double  standard.  I  am  going  to  vote  for  Mr.  Waldie's  motion  and  there 
is  no  double  standard  involved.  I  have  always  voted  for  open  hear- 
ings, for  reasons  enunciated  by  several  members  of  this  panel.  But 
there  is  a  poiiit  in  the  time  of  an  inquiry  when  things  change  because 
of  the  fact  that  90  to  95  percent  of  the  entire  proceeding  has  been 
concluded.  Thei^e  are  then  additional  considerations.  To  allow  one 
segment  to  go  public  would  create  distortions  in  the  entire  situation 
because  the  witnesses  that  we  will  have  will  speak  to  one  or  very  few 
areas  of  this  eiitire  inquiry,  perhaps  onlv  to  Watergate. 

Furthei^more.  all  of  the  material  will  be  available  as  soon  as  pos- 
sible anrl  I  soe  no  reason  why  this  very  small  segment  of  the  entire 
inmiirv  should  be  n-iven  preference. 

ATr.  MrCr.oRT.  Would  the  gentleman  yield  for  a  question? 

j\Ir.  Drtnan.  Yes. 
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'Mr.  ]\IcClory.  I  wonder  if  the  American  public  is  not  well  enough, 
informed  on  the  proceedings  that  have  transpired  so  far  so  that  they 
could  intelligently  interpret  the  testimony  provided  by  the  live  wit- 
nesses ?  I  have  tlie  strong  feeling  that  they  are  that  capable,  they  are 
that  intelligent.  Is  it  your  feeling  that  they  would  not  be  able  to  grasp 
and  understand  what  the  witnesses  were  saying  in  the  testimony  if  they 
heard  and  saw  the  witnesses  ? 

]Mr.  DrjXAX,  I  am  sure,  IMr.  McClory,  that  they  really  have  no  idea 
of  the  vast  majority  of  the  material  in  the  8,000  pages  that  have  been 
given  to  us  by  coimsel.  As  long  as  one  standard  is  observed,  I  don't 
think  anybody  should  say  there  is  a  double  standard  being  followed 
by  certain  members  of  this  committee.  The  one  standard  for  all  of 
the  testimony  is  this,  that  the  evidence  given  in  the  testimony  of  the 
witnesses  will  be  published  as  soon  as  possible;  it  will  be  published 
shortly  after  or  around  the  time  that  the  other  8,000  pages  of  this 
inquiiy  are  published.  I  yield  back  the  balance  of  my  time. 

Mr.  DoNOHUE.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Donohue. 

i\[r.  Donohue.  Parliamentary  inquiry. 

Is  the  Waldie  motion  in  accordance  with  and  pursuant  to  an  existing 
rule  of  the  House  of  Representatives? 

The  Chairman.  The  Chair  would  like  to  state  that  the  "Waldie 
motion  is  the  rule  of  the  House  and,  as  Mr.  Waldie  has  stated,  the 
motion  is  consonant  with  and  absolutely  in  accord  with  rule  27 (m), 
that  if  the  committee  determines  that  evidence  and  testimony  at  an 
investigative  hearing  may  tend  to  defame,  degrade,  or  incriminate 
any  person,  it  shall  receive  such  evidence  or  testimony  in  executive 
session.  And  the  committee  is  under  a  mandate  and  the  Chair  can't  rule 
otherwise. 

The  Chair  states  that  should  this  committee  release  any  of  this 
testimony  before  a  considei-ation  of  this  question  deciding  that  it  is 
not  defamatory  or  degrading,  and  that  if  it  were  to  violate  this  rule, 
all  of  the  proceedings  of  this  committee  would  then  fail  and  all  of 
the  proceedings  of  this  committee  would  be  vitiated.  For  this  reason, 
I  think  that  members  had  better  recognize  that  they  were  right  when 
they  voted  originally  to  close  the  hearings  when  we  were  receiving 
the  detailed  information  presented  bv  staff  of  the  committee  and  by 
counsel  for  the  President.  This  was  the  right  course.  Whether  or  not 
there  were  unfortunate  leaks  is  beside  the  point. 

It  seems  to  me  that  for  that  very  cogent  reason  and  for  the  very 
fact  that  counsel  has  advised  us  time  and  again  that  there  are  third 
party  rights,  that  there  are  cases  still  pending,  that  we  are  operating 
under  the  rule  of  confidentiality,  that  there  may  be  incriminating 
evidence  of  other  individuals  which  may  be  brought  forward — that 
for  all  these  reasons,  that  motion  should  prevail,  together  with  the 
fact  that  it  is  in  accord  with  the  rule  of  the  House  and  the  rule  of 
the  House  can't  be  subverted. 

Mr.  Owens.  Mr.  Chairman  ? 

The  Chairman.  I  recognize  Mr.  Owens. 

jNIr.  Owens.  Mr.  Chairman,  I  agree  with  the  gentleman  from  New 
York  and  with  the  Chair  that  under  rule  11.  the  committee  has  no 
alternative  but  to  close  these  investigative  hearings.  The  rule  is  not 
permissive,  it  is  mandatory. 
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In  that  line,  I  would  like  to  direct  to  counsel  to  the  committee,  if 
I  might,  a  question  as  to  when  the  materials  which  we  have  already 
voted  will  be  made  available  will  in  effect  be  public  and  available  ? 
Is  that  information  yet  apparent  ? 

Mr.  DoAR,  Well,  some  of  the  materials  are  in  page  proof,  the  re- 
maining materials  are  being  assembled  to  go  into  page  proof.  We  hope 
that  it  will  all  be  published  within  the  next  2  weeks. 

]Mr.  Owens.  AVliat  about  the  transcripts  ? 

Mr.  DoAR.  They  are  in  page  proof. 

Mr.  Owens.  There  is  no  publication  date  at  this  point  ? 

Mr.  DoAR.  That  is  up  to  the  chairman  and  the  ranking  minority 
member.  They  should  take  1  day  or  2  after  the  page  proofs  are  back 
to  run  final. 

Mr.  Owt:ns.  Does  the  Chair  have  any  more  precise  information 
on  that  at  this  point  ? 

Mr.  Brooks.  Question,  Mr.  Chairman. 

The  Chairman.  The  Chair  will  state  that  the  Chair  has  not  yet 
had  an  opportunity  to  review  all  of  the  material  and  the  material,  when 
it  is  presented,  will  then  be  looked  at  and  in  accordance  with  the 
resolution  adopted,  screen  that  material  and  then,  after  the  ranking 
member  has  also  done  the  same,  release  it  for  publication. 

Mr.  HoGAN.  Mr.  Chairman  ? 

Mr.  Owens.  Mr.  Chairman,  it  seems  to  me  that  the  most  important 
thing  in  terms  of  bringing  the  public  into  these  proceedings  is  that 
the  public  have  the  opportunity  of  witnessing  the  debate  in  articles 
of  impeachment  which  are  scheduled  tentatively  to  begin  2  weeks 
from  today.  There  is  pending  before  the  House  Rules  Committee  a 
resolution  introduced  G  months  ago  which  would  change  the  House 
rule  to  permit  these  hearings  to  be  televised.  As  I  know  members  are 
aware,  under  the  present  rules,  these  meetings,  these  del>ates  may  not 
be  open  to  the  broadcast  media,  though  they  may  be  open,  as  is  this 
meeting  today,  to  representatives  of  the  broadcast  media  and  to  print 
journalists.  They  are  not  available  to  electronic  broadcasting.  I  sub- 
mit tliat  it  is  exceedingly  important  that  at  that  point,  where  we  are 
debating — and  I  will  yield  in  just  1  minute — that  at  that  point,  when 
we  are  debating  all  the  evidence  that  has  been  elicited  in  these  hearings 
and  that  is  before  the  committee  and  at  such  times  as  tlie  transcripts 
have  then  been  made  available  and  the  rulas  of  confidentiality  then 
have  expired — at  that  point,  it  would  be  exceedingly  important  that  tlie 
public  have  the  opportunity  of  witnessing  these  debates  and  these 
votes  on  the  articles  of — on  any  possible  articles  of  impeachment. 
I  yield  my  time. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mr.  Brooks.  Question,  Mr.  Chairman. 

The  Chairman.  The  question  is  on  the  motion  of  the  gentleman 
from  California. 

Mr.  McClory.  Mr.  Chairman,  the  gentleman  from  ]\Iaryland  was 
seeking  recognition. 

The  Chairman.  Mr.  Hogan. 

]Mr.  HoGAN.  Thank  you.,  Mr.  Chairman.  I  just  want  to  express  my 
great  admiration  for  the  Chair  and  the  majority  members,  in  spite 
of  liow  busy  we  have  been  with  all  the  burden  of  work  we  have,  that 
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they  have  had  time  to  begin  reading  the  House  rules  and  have  now 
discovered  I'ule  11  and  tliose  who  had  argued  so  eloc[uently  for  open 
sessions  and  the  public's  right  to  laiow  liave  now  discovered  rule  11 
and  changed  their  views. 

Mr.  McClory.  Will  the  gentleman  from  Maryland  yield  to  me? 

Mr.  HoGAX.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  McClory.  I  thank  the  gentleman. 

I  just  want  to  say  that  when  Ave  adopted  the  rules  of  this  committee, 
I  oft'ered  to  an  amendment  that  the  hearings,  the  entire  hearings  of 
this  committee,  would  be  open  for  television.  The  television  industry 
installed  the  facilities  for  televising  these  hearings.  Now  we  are  coming 
to  the  very  final  stages  of  the  hearings  and  the  television  media  have 
been  denied  completely  the  opportmiity  to  take  one  picture  of  one 
hearing — one  session,  one  hearing,  of  one  witness,  of  one  bit  of 
presentation,  notwithstanding  the  fact  that  this  assurance  was 
provided. 

It  seems  to  me  that  there  is  a  suspicion  that  90  percent  or  more  of  the 
entire  presentation  that  was  made  is  already  of  material  in  the  public 
domain ;  yet  the  public  was  denied  the  opportunity  to  see  and  liear  and 
know  about  that.  It  seems  to  me  that  we  have  just  performed  a  great 
disservice  to  our  American  people  in  closing  these  doors  tight  to  the 
public. 

Mr.  HoGAN.  I  yield  to  the  gentleman  from  New  Jersey,  Mr. 
Sandman. 

Mr.  Sandman.  It  seems  to  me  one  of  the  things  about  this  whole 
ridiculous  argument  today,  the  whole  thing  behind  this  argument 
today,  one  would  gather,  would  be  that  we  have  to  keep  this  thing 
confidential,  that  the  rules  of  confidentiality  still  pertain  to  tliis.  They 
pertained  to  2  weeks  of  time.  That  is  all  they  pertained  to.  What  you 
have  voted  to  already  release  is  10  times  as  damaging  as  what  these 
witnesses  can  give  in  the  next  7  days.  Now,  why  don't  we  accept  that 
fact? 

The  Chairman.  The  question  is  on  the  motion  of  the  gentleman  from 
California.  All  those  in  favor  of  the  motion,  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

Mr.  Froeiilich.  Roll  call,  Mr.  Chairman. 

The  CiiAiEMAN.  A  call  of  the  roll  is  demanded.  The  roll  ^vill  be 
called.  All  those  in  favor  of  the  motion,  please  vote  aye ;  those  opposed 
no.  The  clerk  will  call  the  roll. 

The  Clerk.  Mr.  Donohue. 

Mr.  Donohue.  Aye. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Aye. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  Aye. 

The  Clerk.  Mr.  Hungate. 

Mr.  Hungate.  Aye. 

The  Clerk.  Mr.  Conyers. 
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Mr.CoNYEits.  Aye. 

The  Clerk.  Mr.Eilberg. 

Mr.  EiLBERG.  Aye. 

The  Clerk.  Mr.Waldie. 

Mr.  Waldee.  Aye. 

The  Clerk.  Mr.  Flowers. 

The  CirAiR3iAN.  Ayo.  by  proxy. 

The  Clerk.  Mr.  Manila 

Mr.  Manx.  Aye. 

The  Clerk.  Mr.  Sarbanes. 

IMr.  Sarbanes.  Aye. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  Aye. 

The  Clerk.  jNIr.  Danielson. 

Mr.  Danielson.  Aye. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  Aye. 

The  Clerk.  Mr.  Rangel. 

Mr.  Rangel.  Aye. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  Aye. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  Aye. 

Tlie  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  Aye. 

The  Clerk.  Mr.  JNIezvinsky. 

Mr.  Mezvinsky.  Aye. 

The  Clerk.  Mr.  Hutchinson. 

Mr.  Hutchinson.  Pass. 

The  Clerk.  Mr.  McClory. 

Mr.  McClort.  No. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  No. 

Tlie  Clerk.  Mr.  Sandman. 

]Mr.  Sandman.  No. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  No. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  No. 

The  Clerk.  Mr.  Dennis. 

]Mr.  Dennis.  No. 

The  Clerk.  Mr.  Fish. 

]Mr.  Hutchinson.  No,  by  proxy. 

The  Clerk.  Mr.  Mayne. 

Mr.  INIayne.  No. 

The  Clerk.  Mr.  Hogan. 

Mr.  Hogan.  No. 

The  Clerk.  .Mr.  Butler. 

Mr.  Butler.  No. 

The  Clerk.  Mr.  Cohen. 
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Mr.  Cohen.  No. 

The  Clerk.  Mr.Lott. 

Mr.  LoTT.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  No.  •    _ 

The  Clerk.  Mr.  Moorhead. 

Mr.  MOORHEAD.   No. 

The  Clerk.  Mr.  ^laraziti. 

Mr.  Maraziti.  No. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  No. 

The  Clerk.  ]\Ir.  Eodino. 

The  Chairman.  Aye. 

Mr.  Hutchinson.  Mr.  Clerk,  I  vote  aye. 

The  Clerk.  INIr.  Hutchinson  votes  aye. 

The  Chairman.  The  clerk  will  report  the  roll. 

The  Clerk.  Twenty-three  members  have  voted  aye;  15  members 
have  voted  no. 

The  Chairman.  The  motion  is  agreed  to. 

]Mr.  Wiggins.  Mr.  Chairman  ? 

The  Chairman,  Mr.  Wiggins. 

Mr.  Wiggins.  Mr.  Chairman,  I  have  a  couple  of  questions  that  ought 
to  be  brought  to  the  attention  of  the  committee  before  we  begin  the 
taking  of  testimony  on  tomorrow. 

It  is  first  my  understanding,  Mr.  Chairman,  that  the  committee 
would  have  available  to  it  today  a  written  statement  with  respect  to 
the  scope  of  the  examination.  Do  you  have  any  information  to  give  to 
the  committee  in  that  regard  ? 

The  Chairman.  I  believe  that  we  have  some  written  scope  of  the 
examination  on  the  part  of  the  counsel  for  the  President,  who  re- 
quested this,  and  I  think  that  that  was  the  request,  I  think  that  that 
is  in  accordance  with  the  rules. 

Mr.  Wiggins.  My  question,  j\Ir.  Chairman,  is  are  we  the  members 
going  to  have  the  benefit  of  that  statement  concerning  the  scope  of  the 
examination?  That  is  consistent,  of  course,  ]Mr.  Chairman,  with  the 
resolution  passed  last  week  by  the  committee. 

The  Chairman.  The  Chair  does  not  have  it  at  this  time,  but  the 
Chair  will  state  that  the  chairman  and  the  ranking  minority  member 
have  not  3'et — we  were  awaiting  counsel's  interviews  with  the  vari- 
ous witnesses  before  we  would  provide  the  members  with  the  statement. 

Mr.  Wiggins.  JSIay  I  suggest  that  prior  to  taking  of  the  testimony 
tomorrow,  in  accordance  with  the  resolution  adopted  last  week,  that 
written  statement  will  be  made  available  ? 

The  Chairman.  That  will  be  provided. 

Mr.  INIcClory.  Mr.  Chairman,  may  I  inquire,  as  a  result  of  the  action 
on  the  floor  today,  in  which  rule  11  remains  intact,  what  is  the  policy, 
what  is  the  procedure  of  the  committee  going  to  be  with  regard  to  the 
interrogation  of  witnesses?  That  is,  I  would  like  to  know  the  scope  and 
extent  of  counsel's  role  and,  of  course,  the  members.  I  understand  the 
members  will  each  have  5  minutes  for  the  purpose  of  interrogating  each 
of  the  witnesses.  But  how  do  a^ou  plan  to  do  this  ? 


1880 

Tho  C'liAimrAX.  The  Chair  will  luhise  the  gontleman  from  Illinois 
tomorrow  morning  before  we  proceed. 

Mr.  ]\rcCLoin'.  You  meaii  Ave  cannot  have  an}'  advance  notice  so  that 
we  can 

The  Chairman.  The  Chair  will  com[)ly  with  the  rules  of  the  House. 
We  will  allow  each  member  who  wants  to  interview  to  interview  for 
the  5  minutes  that  he  is  allowed  under  the  rules  of  the  Plouse. 

]Mr.  ]\IcCi-ORY.  Will  counsel  interrogate  the  witnesses  first? 

The  CnAiR:\rAN.  The  Chair  has  not  yet  made  that  determination. 
The  Chair  will  consult  with  the  ranking 

Mr.  Railsback.  AVould  you  yield  ? 

Mr.  ]\IcCr.ORY.  I  wonder  if  you  could  indicate  to  the  members,  Mr. 
Chairman,  the  order  in  which  the  Avitnesses  will  be  called?  I  under- 
stand Mv.  Butterfield  is  to  be  called  first  ? 

The  CiiAiRMAX.  That  is  correct. 

Mr.  McClory.  What  is  the  continuation  of  the  order,  Mr.  Chair- 
man? 

The  Chairman.  We  have  no  further  order  actually  set  out. 

INIr.  McClory.  I  yield  to  the  gentleman  from  Illinois,  Mr.  Rails- 
back. 

Mr.  Railsback.  I  yield  to  the  gentleman  from  California. 

Mr.  Wiggins.  Mr.  Chairman,  I  have  the  time.  I  am  satisfied  with 
the  chairman's  answer  to  my  first  question.  There  are  three. 

The  second  question  deals  with  the  matter  of  theories  of  the  case.  I 
understand  that  the  staff  is  to  make  available  today,  if  my  memory 
serves  me.  the  theory  on  which  the  possible  impeachment  might  pro- 
ceed. Can  I  have  a  report  with  respect  to  whether  that  is  available  ? 

The  CiiAiR:\rAN.  Well,  I  wall  inquire  of  counsel  whether  or  not  it  is. 

Mr.  DoAR.  We  are  working  on  that,  jSIr.  Chairman.  The  problem  this 
weekend  has  been  that  Mr.  Jenner  and  I  have  been  engaged  in  inter- 
viewing the  witnesses  that  the  committee  Avished  us  to  interview  prior 
to  making  the  recommendations  to  the  Chair  and  the  ranking  minority 
member  with  respect  to  calling  witnesses.  We  should  have  that  to- 
morroAv  at  the  latest. 

Mr.  Wiggins.  I  will  look  forward  to  it  tomorrow. 

The  Chairman.  I  want  to  advise  the  member  who  inquired  as  to 
the  order  in  which  the  questioning  Avill  take  j^lace  tliat  in  accordance 
with  the  rules,  the  Chair  has  no  other  alternative  but  to  state  that 
committee  counsel  shall  commence  the  questioning  of  each  w^itness  and 
may  also  be  permitted  by  the  chairman  to  question  the  witness  at  anj^ 
point  during  the  appearance  of  the  Avitness. 

Mr.  Wiggins.  Mr.  Chairman,  if  I  could  conclude  just  briefly,  Avill 
an  objection  lie  to  any  question  asked?  If  the  ansAver  to  that  question 
is  yes,  Avho  may  make  such  an  objection,  and  Avho  will  rule  on  it,  and  is 
any  ruling  made  by  the  Chair,  I  Avould  presume,  subject  to  review  by 
the  Committee  of  the  Whole  ? 

Tlie  Chairaean.  The  Chair  Avill  refer  the  gentleman  to  the  rules  of 
procedure  C-2,  objections  relating  to  the  examination  of  witnesses  or 
the  admissibility  of  testimony  in  evidence  may  be  raised  only  bv  the 
witness  or  his  counsel,  a  member  of  the  committee,  any  counsel.  Presi- 
dent's counsel,  and  shall  be  ruled  upon  by  the  chairman  or  presiding 
member.  Such  ruling  shall  be  final. 
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Mr.  Wiggins.  Is  that  a  rule  of  the  committee  you  are  reading  from, 
Mr.  Chairman? 

The  Chaieman.  That  is  a  rule  of  the  committee. 

Mr.  Wiggins.  Mr.  Chairman,  I  take  a  major  exemption  to  that  rule 
of  the  committee  which,  as  stated  by  you,  would  give  counsel  for  the 
committee  or  comisel  for  the  President  the  right  to  object  to  questions 
that  aro  asked. 

But  I  would  also  call  to  the  attention  of  the  Chair  the  House  rules, 
which  indicate  that  the  committee  will  be  the  sole  judge  of  pertinency 
of  all  evidence.  I  take  it  that  by  reason  of  that  House  rule,  it  would  be 
possible  for  a  member  of  the  committee  to  challenge  the  pertinency  of 
evidence  in  that  event • 

The  Chairman.  The  committee  has  the  right  to  overrule  at  any 
time. 

Mr.  CoNYERS.  Mr.  Chairman,  if  there  is  no  further  business,  I  move 
we  adjourn. 

The  Chairman.  The  committee  is  adjourned.  The  committee  will 
meet  at  9 :30  tomorrow. 

[Whereupon,  at  4:20  p.m.,  the  committee  was  adjourned.] 

[XoTE. — See  "Testimony  of  Witnesses,"  books  I,  II,  and  III, 
for  testimonv  of  witnesses  heard  on  July  2,  3,  8,  9,  10,  11,  12,  15,  16, 
and  17,  1974.^] 
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THURSDAY,  JULY  18,   1974 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington,  B.C. 

The  committee  met,  pursuant  to  recess,  at  10 :  25  a.m.,  in  room  2141, 
Raybum  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eilberg,  ^Valdie,  Flowers, 
Mann,  Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman,  Owens,  Mezvinsky,  Hutchinson,  ^NlcClory, 
Smith,  Sandman,  Railsback,  Wiggins,  Dennis,  Fish,  Mayne,  Hogan, 
Butler,  Cohen,  Lott,  Froehlich,  Moorhead,  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Albert  E.  Jenner,  Jr.,  special  counsel  to  the  minority;  Samuel  Garri- 
son, deput}"  minority  counsel :  Bernard  W.  Nussbaum,  senior  associate 
special  counsel ;  Michael  M.  Conway,  counsel ;  Richard  H.  Gill,  coun- 
sel; Stephen  A.  Sharp,  counsel;  Gary  W.  Sutton,  counsel. 

Committee  staff  present :  Jerome  M.  Zeifman,  general  counsel ;  Gar- 
ner J.  Cline.  associate  general  counsel;  William  P.  Dixon,  counsel; 
Franklin  G.  Polk,  associate  counsel;  Arden  B.  Schell.  assistant  coun- 
sel :  Michael  W.  Blommer,  associate  counsel ;  Allen  Parker,  counsel ; 
and  Dan  Cohen,  counsel. 

Also  present :  James  D.  St.  Clair,  special  counsel  to  the  President ; 
John  A.  McCahill,  assistant  special  counsel ;  and  Malcolm  J.  Howard, 
assistant  special  counsel. 

The  Chairman.  The  committee  will  come  to  order. 

Before  proceeding  with  the  response  by  Mr.  St.  Clair,  the  Chair 
would  like  to  make  several  announcements. 

Following  the  response  by  Mr.  St.  Clair,  it  is  hoped  that  we  may  be 
able  to  take  care  of  a  few  housekeeping  matters  that  I  think  can  be 
disposed  of  during  this  morning's  session.  I  understand  that  these 
matters,  such  as  the  release  and  public  indication  of  further  materials, 
may  be  disposed  of  under  the  rules  at  this  phase  of  the  proceeding, 
but  it  is  still  a  hearing  and  doesn't  necessitate  a  meeting. 

Then  there  are  several  other  matters  that  I  would  like  to  discuss 
with  the  members  on  a  very  informal  basis,  so  I  would  hope  that  we 
would  remain  behind  after  Mr.  St.  Clair  leaves,  just  to  provide  some 
information  regarding  some  of  the  proposals  that  I  have  which  I 
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think  are  within  the  jurisdiction  of  tlie  Chair  to  merely  offer  as  pro- 
posals as  to  the  procedures  that  are  intended  to  be  followed  next  week 
during  tlio  coui'se  of  what  we  consider  the  debate  on  the  resolution 
and  consideration  of  any  resolution  which  we  may  have  before  the 
committee  as  a  committee. 

I  might  also  add  that  at  this  time,  the  Rules  Committee  is  meeting 
to  consider  a  change  in  the  rules  of  the  House  providing  for  the 
allowance  or  permission  of  live  television  to  come  into  the  proceedings, 
and  any  member  that  would  like  to  go  there  to  express  himself  one  way 
or  the  other,  I  notify  him  for  that  reason.  But  I  am  advised  that  the 
leadership  has  scheduled  this  and  it  is  before  the  Rules  Committee  this 
morning.  So  that  in  the  event  that  such  a  rule  is  adopted  and  the 
House  does  then  formally  adopt  that  change  in  the  rules  of  the  House, 
then  the  committee  could  properly  have  before  it,  as  has  been  ex- 
pressed by  some  of  the  members,  a  desire  to  have  a  resolution  which 
would  permit  live  television  to  come  in  to  telecast  our  proceedings. 

I  mention  this  so  that  the  members  will  know  what  is  taking  place. 

Xow,  before  calling  on  Mr.  St,  Clair,  Mr.  Doar,  you  have  a  matter 
that  I  think  is  of  some  importance  to  us  to  know  about  and  then  fol- 
lowing that,  I  think  we  will  hear  from  Mr.  St.  Clair. 

Mv.  Doar.  Mr.  Chairman,  I  would  like  to  report  to  the  members  of 
tlie  committee  with  respect  to  the  President's  response  to  the  subpena 
issued  by  the  committee  on  the  24th  day  of  June,  returnable  on  the 
2d  of  July  and  actually  responded  to  because  the  President  was  out  of 
the  country,  on  the  12th  day  of  July.  Briefly  to  refresh  the  members' 
recollection,  the  subpena  called  for  certain  recorded  conversations 
between  the  President  and  some  of  his  key  associates,  particularly 
]Mr.  Colson,  Mr.  Haldeman,  and  Mr.  Ehrlichman  in  the  summer  of 
1971.  and  a  conversation  between  the  President  and  Mr.  Petersen  in 
April  of  1073,  and  the  President  and  Mr.  Kleindienst  in  April  of  1973. 
President  Nixon  declined  to  supply,  ]:)roduce  the  tape-recorded  con- 
versations or  copies  of  the  President's  daily  diaries  which  we  requested 
in  the  subpenas  dated  June  24.  The  President  had  advised  the  com- 
mittee theretofore  that  that  would  be  his  position  with  respect  to 
Watergate  and  these  recorded  conversations  dealt  with  the  plumbers 
activity  in  the  Ellsberg  case  in  the  summer  of  1971. 

However,  the  position  of  the  President  was  the  same.  There  was  no 
elaboration  in  the  position  and  you  have  been  furnished  with  a  copy 
of  the  letter. 

With  respect  to  the  news  summaries,  the  President  did  furnish  a 
number  of  news  summaries  for  the  period  March  through  June  1972, 
but  the  news  summaries  which  were  furnished  were  copies  that  didn't 
have  any  of  the  President's  notes  on  them. 

The  third  matter  that  I  wish  to  report  to  the  committee  about  is  we 
asked  for  certain  documents  in  the  files  of  a  number  of  men  in  the 
'\^niit6  House,  including  ]Mr.  Ehrlichman,  and  specilically,  we  asked 
for  hajidwritten  notes  of  Mr.  Ehrlichman  produced  by  the  White 
House  on  the  5th  and  6th  of  June  to  Judge  Gesell  in  the  case  of  United 
States  V.  Ehrlichman. 

On  the  15th  day  of  July,  we  received  at  about  4  o'clock  in  the  after- 
noon, at  our  office,  a  package  of  material  from  the  Special  Prosecutor's 
office.  At  about  the  same  time  on  that  day,  or  maybe  a  little  earlier,  I 
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received  personally  from  Mr.  St.  Clair  a  package  of  material.  Exam- 
ination of  this  material  indicated  that  both  sets  of  material  were  the 
jiandwritten  notes  of  Mr.  Ehrlichman  for  a  period  from  June  17,  1971 
tlirough  May  1973.  The  package  that  was  delivered  by  the  Special 
Prosector  was  apparently  delivered  to  us  by  mistake.  There  had  been 
an  exchange  of  telepiione  calls  between  some  representative  of  the 
White  House  and  some  representative  of  the  Special  Prosecutor's 
office,  and  as  I  understand  it  second  hand,  the  Wliite  House  person  had 
asked  that  those  notes  or  a  Xerox  copy  of  the  notes  be  returned  so 
that  they  could  use  them  in  preparing  the  material  that  the  White 
House  was  going  to  submit  to  the  committee. 

The  instruction  was  misunderstood  and  the  person  at  the  Special 
Prosecutor's  sent  the  notes  to  the  committee. 

Well,  the  point  of  all  this  is  that  there  are  about  twice  as  many 
blank  pages  on  the  material  that  was  sent  by  Mr.  St.  Clair  to  the  com- 
mittee as  there  were  on  the  material  that  was  over  in  the  Special 
Prosecutor's  office.  We  have  not  had  a  chance  to  analyze  all  the  ma- 
terial but  to  give  the  committee  just  a  rough  idea,  we  received  from  the 
White  House  175  pages  of  material,  88  pages  of  which  are  blank,  and 
we  received  the  same  set  of  material  from  the  Special  Prosecutor. 
It  was  181  pages,  40  pages  are  blank.  If  you  count  the  number  of  lines 
and  notes  in  the  material  from  the  Special  Prosecutors,  there  were 
1,370  lines  of  notes  and  in  this,  what  we  received  from  the  White  House, 
there  were  643  lines  of  notes. 

Now,  our  preliminary  examination  of  these  two  sets  of  materials 
indicate  that  there  was  blanked  out  of  the  material  furnished  to  the 
Judiciary  Committee  a  considerable  amount  of  material  with  respect 
to  President  Nixon's  discussions  with  John  Ehrlichman  on  the  sub- 
ject of  the  Ellsberg  prosecution.  There  were  also  a  number  of  other 
things  eliminated. 

I  call  this  to  the  committe's  attention  pursuant  to  the  instruction 
of  the  Chairman  and  as  soon  as  we  can  in  a  careful  way,  we  will  make 
this  material  available  to  the  committee,  what  we  think  is  the  relevant 
material,  and  indicate  where  the  relevant  material  had  been  excluded 
from  the  material  which  was  furnished  by  the  White  House  to  the 
committee. 

Mr.  McClory.  Mr.  Chairman,  could  I  ask  counsel  this  question  ? 

Do  I  imderstand  that  the  material  which  you  received  from  the 
Special  Prosecutor,  which  apparently  the  committee  received  by  mis- 
take, will  be  included  in  the  material  that  you  will  furnish  to  the 
members  ? 

Mr.  DoAR.  Oh,  yes,  sir.  It  is  just  so  bulky  that  to  furnish  it  all  to 
you  without  some  kind  of  analysis  and  guidance  is  just  impossible. 

Mr.  McClory.  And  then  also 

Mr.  DoAR.  I  would  say  to  the  members  that  we  do  have  three  copies 
of  that  made  and  that  both  sets  of  it  will  be  available  for  inspection 
by  the  members  if  they  want  to  get  an  idea,  just  to  go  through  it. 

Mr.  McClory.  Then  the  material  that  the  committee  members  will 
get,  we  will  get  both  versions  ? 

Mr.  DoAR.  That  is  correct. 

I  wonder,  really,  whether  the  committee  members  would  want  me  to 
make  38  copies  of  each  version.  That  is  an  awful  lot  of  Xeroxing. 
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I  would  think  that  it  would  be  practical  if  we  had  copies  available 
tor  inspection.  If  the  members  want  it,  we,  of  course,  can  do  that,  but 
we  would  call  attention  of  the  committee  members  to  the  relevant  por- 
tions of  the  material  and  indicate 

Mr.  Brooks.  Will  counsel  3'ield  ? 

Mr.  Chairman  ? 

Mr.  McClory,  do  you  ask  to  make  that  a  part  of  the  record  ?  That  is 
what  you  were  doing,  but  you  were  just  talking  about 

j\Ir.  JSIcClory.  I  would  be  interested  in  having  the  relevant  mate- 
rials made  a  part  of  the  record  and  made  available  to  the  committee 
members.  I  don't  want  to  insist  on  having  38  copies 

Mr.  DoAR.  We  will  make  it  a  part  of  the  record,  we  do  make  it  a 
part  of  the  record,  ask  that  it  be  made  a  part  of  the  record. 

Mr.  Railsback.  JSIr.  Chairman 

The  Chairman.  I  think  frankly  that  this  item  that  is  being  called 
to  our  attention  is  very  pertinent  for  the  reason  that  here  we  have 
before  us  materials  which  were  sent  to  us  by  the  White  House  after 
we  had  subpenaed  those  items  and  the  materials  that  were  furnished 
to  the  prosecutor,  but  on  examination — and  I  don't  suggest  that  we  in 
any  way  again  attribute  any  motivation  or  anything  of  the  sort,  but 
on  examination,  there  are  a  number  of  blank  pages  in  the  items — in 
tlie  sec  of  notes  that  we  have  received  and  I  have  examined  some  of 
the  notes. 

I  might  say  that  on  examination,  a  ver}^  cursory  examination,  I 
think  that  some  of  those  matters  are  rather  pertinent  and  relative  to 
this  inquiry.  Yet  they  are  not  contained  in  the  set  of  notes  furnished 
to  us,  but  they  are  contained  in  the  set  of  notes  which  the  Special 
Prosecutor  has.  And  I  think  that  this  ought  to  be  a  matter  that  the 
committee  ought  to  properly  examine. 

]Mr.  McClory.  But,  Mr.  Chairman,  how  are  we  going  to  get  this? 
I  want  to  look  at  this  material.  How  am  I  going  to  look  at  it  ? 

Mr.  DoAR.  It  is  available  to  you  over  at  the 

Mr.  McClory.  OK. 

]Mr.  DoAR.  Or  we  could  furnish  it  to  you. 

Mr.  McClory.  That  is  satisfactory  to  me. 

Mr.  Butler.  I  would  like  to  ask  counsel,  were  either  one  of  these 
things  accompanied  by  a  covering  letter  ? 

Mr.  DoAR.  The  material  that  Mr.  St.  Clair  gave  to  us  Avas  accom- 
panied by  a  covering  letter  and  the  other  material  was  accom2)anied 
by  a  covering  letter. 

Mr.  St.  Clair.  ]VIr.  Chairman 

Mr.  Butler.  I  am  sorry,  I  yield  to  ;Mr.  St.  Clair,  if  that  is 
appropriate. 

]Mr.  St.  Clatr.  May  I,  sir? 

The  Chairman.  Certainly. 

Mr.  St.  Clair.  As  I  explained  to  Mr.  Doar  and  I  think  to  Mr.  Jenner, 
the  production  of  materials  to  Judge  Gesell  was  essentially  in  two 
phases.  The  first  phase  was  handled  by  ;Mr.  Buzhardt.  Wheii  he  had 
his  heart  attack,  which  was  very  sudden,  we  were  unable  to  ascertain 
precisely  what  he  had  furnished'.  For  that  reason,  we  asked  the  Special 
Prosecutor's  office  to  give  us  copies  of  what  they  had  so  that  we  could 
furnish  the  complete  set  to  this  committee.  Somehow  or  other,  that 
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material  or  that  message  got  confused.  They  sent  it  here,  we  have  no 
objection  to  that.  All  I  want  to  do  is  be  sure  we  have  a  copy  of  every- 
thing you  have.  Our  intention  of  asking  the  Special  Prosecutor  to 
give  us  a  copy,  and  we  have  done  this  before,  in  connection,  I  think, 
with  some  of  the  plumbers  documents,  is  to  be  sure  that  you  have 
Avhat  they  have.  When  we  did  that,  we  did  that  for  the  purpose  of 
getting  the  complete  set  to  send  to  you  and  keeping  one  for  us.  That 
is  the  explanation  for  this.  They  apparently  just  sent  it  over  here. 

As  I  say,  we  have  no  objection  to  that.  Except  I  want  to  get  a  copy 
of  whatever  they  have. 

The  Chairman.  It  will  be  made  a  part  of  the  record. 

Mr.  Butler.  JMr.  Chairman,  I  thought  1  still  had  the  time. 

The  Chairman.  Yes,  Mr.  Butler. 

INIr.  BuixER.  I  am  satisfied  with  that  explanation  of  how  this  error 
arose  and  I  would  think  that  it  would  be  appropriate  for  us  as  a  con- 
mittee  to  proceed  with  the  exammation  of  all  the  evidence  that  has 
been  brought  to  us  from  the  Special  Prosecutor  in  regard  to  this.  I 
would  like  to  request  counsel,  for  my  purposes,  it  would  be  far  more 
appropriate  to  have  the  benefit  of  a  digest  or  a  summary  in  as  concise 
a  form  as  you  can,  hopefully  participated  in  by  a  member  of  the 
minority  as  well  as  Mr.  Doar's  staft.  And  so  that  we  can  be  assured 
that  the  digest  meets  our  requirements  of  objectivity. 

Mr.  Latta.  ]Mr.  Chairman. 

Mr.  Edwards.  Mr.  Chairman. 

The  Chairman.  Mr.  Edwards. 

INIr.  Edwards.  Mr.  Chairman,  I  would  like  to  ask  counsel.  Mr.  Doar, 
did  the  letter  of  transmittal  from  Mr.  St.  Clair  explain  that  this  was  a 
partial  distribution  to  us  and  that  the  White  House  was  awaiting  the 
material  from  the  Special  Prosecutor  so  it  could  supplement  the  de- 
livery to  us  so  that  we  would  have  the  full  amount  delivered  to  the 
Sj^ecial  Prosecutor? 

Mr.  Doar.  No,  it  did  not.  It  said  that 

Mr.  Edwards.  It  inferred  that  this  was  a  final  delivery  to  the 
Judiciary  Committee  ? 

jMr.  Doar.  Yes,  it  said.  '"We  are  furnishing  those  parts  of  I\Ir. 
Ehrlicliman's  notes  that  were  furnished  to  Mr.  Ehrlichman  pursuant 
to  Judge  GeselFs  subpena." 

Mr.  Edwards.  Thank  you. 

Mr.  Eatta.  My.  Ch  ai r'm a n . 

The  Chairman.  Mr.  Latta,  I  will  recognize  you.  Then  I  think  we 
have  to  recognize  Mr.  St.  Clair  so  that  he  won't  be  interrupted  by  any 
of  the  proceedings  of  the  House. 

Mr.  Latta.  I  recognize  that  fact,  Mr.  Chairman.  But  apparently, 
this  is  of  such  importance  that  it  has  taken  up  quite  a  bit  of  the 
committee's  time  this  morning.  I  feel  as  one  member  of  this  committee 
that  I  have  had  enough  deletions  and  so  forth  that  I  want  to  see  the 
entire  thing.  I  think  the  American  people  want  to  see  the  whole  thing. 
So  I  would  hope  that  we  will  not  get  any  abbreviated  summary  from 
anybody,  that  it  will  bo  inserted  verbatim,  word  for  word,  in  the  hear- 
inp-s  of  this  committee. 

The  Chairman.  It  will  be  made  part  of  the  record,  part  of  the 
hearings. 
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;Mr.  Seiberuxg.  ]Mr.  Cliaiiinan ? 

Afr.  Mailxziti.  Mr.  Cluiiiinan? 

The  Chairman.  I  am  going  to  proceed  now. 

Mr.  Maraziti.  Mr.  Chairman,  on  the  procedure,  may  I  be  recognized 
on  the  procedure  ? 

The  Chairman.  No,  I  am  going  to  recognize  Mr.  St.  Clair,  out  of 
deference  to  Mr.  St.  Clair.  He  is  going  to  take  at  least  an  hour  and  a 
half.  We  will  be  going  to  the  floor^I  understand  there  are  plent}' 
of  amendments 

Mr.  Maraziti.  I  want  to  be  heard  on  this  procedure  of  listening  to 
Mr.  St.  Clair. 

The  Chairman.  The  gentleman  is  out  of  order. 

Mr.  Maraziti.  I  want  to  be  heard  on  this  procedure.  I  raise  a  point 
of  order. 

The  Chairman.  I  am  sorry,  the  point  of  order  is  not  in  order. 

Mr.  Maraziti.  I  want  to  raise  a  point  on  the  procedure  of  Mr.  St. 
Clair  going  first.  I  want  to  be  heard  on  it. 

Tlie  Chairman.  Mr.  Maraziti,  I  am  sorr}-,  but  you  are  out  of  order. 
Mr.  St.  Clair  has  been  invited  to  present  the  response.  There  is  no 
other  order  than  the  invitation  of  j\Ir.  St.  Clair  to  make  this  response. 

Mr.  Maraziti.  May  I  ask  one  question,  Mr.  Chairman,  on  the 
procedure 

Mr.  Sarbanes.  No,  no,  regular  order, 

Mr.  Maraziti.  I  think  I  am  entitled  to  be  lieard. 

I  raise  a  point  of  order,  Mr.  Chairman. 

The  Chairman.  What  is  the  point  of  order  ? 

Mr.  Maraziti.  The  point  of  order  is  I  want  information  on  the 
procedure  that  this  committee  is  going  to  follow  on  listening  to  coun- 
sel, counsel  for  the  President,  counsel  for  the  committee.  I  want  to 
know  if  Mr.  Doar  is  going  to  make  a  presentation  to  the  committee 
following  Mr.  St.  Clair.  That  is  all  I  ask. 

The  Chairman.  That  is  not  the  case.  Mr.  St.  Clair  is  making  a 
response  this  morning. 

Mr.  Maraziti.  The  point  I  wanted  to  make  is  I  think  it  is  not  the 
logical  procedure  for  the  negative  side  to  make  a  response  until  tlie 
affirmative  has  come  forward  and  stated  its  points  and  its  programs. 
Then  there  is  a  response  to  that.  That  is  a  recognized  method  in  any 
kind  of  procedure,  any  kind  of  debate 

Mr.  Brooks.  Regular  order,  Mr.  Chaii-man,  I  demand  regular  oi'der. 
I  am  tired  of  this.  Let's  get  with  it.  We  ha\'e  got  this  man  hero.  Let's 
hear  him  and  quit  arguing  and  squabbling.  I  am  sick  of  this. 

The  Chairman.  Mr.  St.  Clair. 

Mr.  St.  Clair,  you  take  the  time  that  you  want. 

]\[r.  St.  Clair.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  would  hope  that  the  members  of  the  committee 
would  not  interrupt  Mr.  St.  Clair  until  he  lias  completed  his  resj^onse. 

Mr.  DoNOHUE.  Do  I  understand  when  you  say  a  response  that  tliis 
is  not  going  to  be  a  summation  of  all  tlie  evidence  or  an  argument  as 
we  usually  have  connected  with  a  trial  ? 

]\rr.  CoiiEN.  Regular  order. 

The  Chairman.  We  have  invited  INIr.  St.  Clair  to  present  an  oral 
response. 
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Mr.  St.  Clair,  will  you  proceed  ? 

Mr.  St.  Clair.  Thank  you,  Mr.  Chairman,  members  of  the  com- 
mittee. 

I  think  I  would  be  less  than  candid  if  I  didn't  indicate  to  you  the 
enormity  of  the  responsibility  that  I  feel  in  regard  to  this  matter, 
representing  as  I  do  the  President  of  the  United  States  in  a  proceed- 
ing that,  fortunately,  is  reasonably  unique  in  our  history.  Frankly, 
the  enormity  of  this  responsibility  sometimes  seems  to  be,  to  me  at 
least,  somewhat  overwhelming.  1  doubt  very  much  if  I  can  adequately, 
in  the  time  that  I  comtemplate  using  or  in  fact,  in  any  time,  fully 
acquit  my  resix)nsibilitv  in  such  a  tremendously  important  proceeding. 
I  hope  you  will  bear  Avith  me.  My  only  consolation  is  that  I  think  that 
the  enormity  of  this  responsibility  is  even  greater  on  your  shoulders. 
After  all,  when  I  am  through,  I  can  get  up  and  I  can  walk  out  that 
door.  But  you  are  going  to  have  to  sit  here  and  you  are  going  to  have  to 
make  some  very  important  decisions.  And  you  are  going  to  have  to  be 
counted  with  respect  to  those  decisions  and  they  are  not  easy.  And 
they  are  not  solely  legal  decisions.  They  are  as  much  political  as  they 
are  legal. 

I  would  only  say  this.  I  am  not  a  person  that  is  skilled  in  the  art  of 
politics.  I  can  only  say  this,  that  I  think  the  American  people  will 
expect  that  this  committee  would  not  vote  to  recommend  any  articles 
of  impeachment  unless  this  committee  is  satisfied  that  the  evidence 
to  support  it  is  clear,  is  clear  and  convincing.  Because  anything  less 
than  that,  in  my  view,  is  going  to  result  in  recriminations,  bitterness, 
and  divisiveness  among  our  people.  And  tliis  will  not  be  good  for  the 
United  States  of  America. 

So  when  I  say  I  feel  an  overwhelming  responsibility,  I  can  only 
say,  well,  at  least  I  can  walk  out  that  door  and  I  think  that  you  have 
even  a  greater  responsibility  and  as  we  have  been  here  in  the  last  9 
or  10  weeks,  I  have  seen  nothing  to  indicate  to  me  that  you  are  not  well 
aware  of  precisely  what  I  am  talking  about. 

Now,  in  the  next  hour  or  so,  and  I  hope  not  to  run  much  over  an 
hour,  Mr.  Chairman,  I  am  going  to  try  to  summarize  briefly  my  views 
with  respect  to  the  evidence  and  wliat  it  means  as  I  see  it.  Obviously,  I 
am  not  going  to  try  to  cover  every  piece  of  evidence  on  each  of  the 
major  areas  covered  by  the  staff  report  and  our  supplemental  report. 
To  do  so  would  take  days,  not  hours. 

Furthermore,  I  fully  recognize  that  eacli  one  of  you  is  a  lawyer  and 
that  we  can  engage  in  a  great  deal  of  shorthand  between  us  so  that  I 
don't  have  to  fully  elaborate  all  of  the  matters.  Everyone  has  sat 
through  virtually  every  session,  running  sometimes  late  in  the  evening, 
so  that  I  am  sure  that  you  will  understand  in  substance  what  I  am 
trying  to  say  in  the  course  of  this  response. 

Of  course,  evidence,  or,  as  we  call  it,  information  is  the  basis  upon 
which  an}^  decision  can  be  made.  No  political  decision,  in  my  view, 
can  be  made  divorced  from  the  fundamental  facts.  This  committee 
properly,  in  my  view,  has  seen  fit  to  publish  the  great  mass  of  ma- 
terial that  your  special  staff  has  gathered  together.  The  full  impact 
of  that  will  not  really  reach  all  of  the  American  people  or,  to  that  ex- 
tent, the  American  people  who  will  have  no  awareness,  for  several 
weeks.  So  you  have  to  sit  here,  really,  as  the  surrogates  for  the  Amer- 
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ican  people.  You  know  what  this  evidence  is.  You  have  to  frame  a 
judgment  with  respect  to  it,  knowing  full  well  that  the  American 
people  may  well  second-guess  you. 

An  inference  piled  on  an  inference  will  not  do.  ladies  and  gentle- 
men, in  these  proceedings,  any  more  than  they  would  in  any  other 
proceeding.  An  inference  drawn  one  way  wliere  the  opposite  infer- 
ence is  just  as  logical  will  not  do.  You  know  that  and  I  know  that.  The 
information  in  my  view,  must  be  clear  and  it  must  be  convincing 
before  the  major  surgery  that  would  be  tantamount  to  a  vote  to  recom- 
mend an  article  of  impeachment. 

For  example,  a  major  effort  has  been  made  by  the  staff — and  I  am 
not  at  all  critical  of  them ;  that  is  theii-  duty — to  suggest  to  tlie  com- 
mittee that  everything  that  Mr.  Haldeman  knew,  ipso  facto,  the 
President  knew.  Well,  that  is  an  inference.  I  would  suggest  there  is 
no  evidence  to  sn])port  it,  and  in  fact,  the  weight  of  the  evidence  would 
seem  to  contradict  it. 

First  of  all,  consider  the  function  of  the  principal  aide  to  a  Presi- 
dent. Is  it  simply  to  regurgitate  and  pass  through  everything  he  gets  ? 
If  that  is  the  function  of  the  principal  aide  to  a  President,  he  doesn't 
need  one.  This  particular  aide  was  one  that,  as  Mr.  Colson  described 
him — and  I  thiiik  it  was  confirmed  by  Mr.  Mitchell — was  in  the  habit 
of  filtering  out  information  he  thought  not  appropriate.  And  in  fact. 
]\Ir.  Colson  said  that  was  not  uncommon  for  other  aides  in  the  "White 
House.  We  may  have  our  views  with  respect  to  the  ]3ropriety  and  the 
wisdom  of  this,  but  the  fact  is  that  Mr.  Haldeman  did  not  pass  every- 
thing to  the  President  that  he  was  aware  of. 

For  example,  Mr,  Butterfield,  I  think,  was  the  first  witness.  He 
testified  that  by  virtue  of  his  position  with  respect  to  the  flow  of  in- 
formation in  and  out  of  the  Oval  Office,  he  felt  that  he  had  a  very  good 
readino-.  as  I  think  he  put  it,  on  tlie  information  that  was  passed  to  the 
President  by  ]\Ir.  Haldeman.  Despite  the  relativelv  short  time  that  he 
said  he  s]:)ent  with  the  President,  nevertheless,  he  indicated  to  you 
that  he  fplt  he  had  a  good  feel  for  it. 

Specifically,  as  it  relates  to  the  issues,  then,  in  this  case,  you  will 
recall.  I  am  sure,  that  Mr.  Butterfield  testified  that  despite  this  feel  for 
the  informational  flow  to  a7id  from  the  President,  he  never  heard  of 
any  allejred  covei-uj:)  of  the  Watergate  break-in.  Well.  now.  if  he  had 
such  a  feel  and  he  never  heard  of  that,  then  it  is  obvious  that  ISIr. 
Haldeman  did  not  pass  any  such  information  to  the  President,  even 
if  he  had  it. 

Furthermore,  if  we  assume,  just  for  the  purposes  of  this  argument, 
in  fairness  to  Mr.  Haldeman,  he  was  involved  in  a  conspiracy  to  ob- 
struct justice,  what  objective  would  be  served  by  informing  the  Presi- 
dent of  that  fact?  In  fact.  T  think  as  Mr.  Henry  Petersen  indicated 
in  his  testimony,  that  would  probably  be  about  the  last  person  that 
sliould  bo  told.  And  this  i-ecord  is  replete  with  conversation  with  re- 
spect to  keeping  it  away  from  the  President,  getting  him  out  above 
it,  words  to  that  effect.  As  I  recall,  John  Dean,  himself,  on  April  16, 
in  discussing  matters  with  the  President,  said,  in  substance,  "I  have 
never  passed  anything  to  you,  INIr.  President,  that  would  involve  you 
personally.'' 

So  I  suggest  to  you  that  if  you  in  your  deliberations  conclude  that  it 
is  essential  to  making  out  a  case  that  would  justify  a  vote  recommend- 
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ing  an  article  of  impeachment  that  INIr.  Haldeman  infrequently  passed 
everything  he  knew  to  the  President,  the  record  will  not  support  that 
finding  and  the  matter  of  commonsense  would  not  support  any  such 
finding. 

Take,  for  example,  testimony  yesterday  with  respect  to  commit- 
ments to  ambassadors.  It  is  quite  clear  from  that  testimony  that  Mr. 
Haldeman  wasn't  even  supreme  in  some  areas,  even  though  he  was 
Chief  of  Staff.  However,  I  would  like  to  deal  more  specifically  now 
with  some  of  the  issues.  As  I  say,  I  don't  intend  to  deal  with  all  of 
them,  but  I  have  selected  what  T  believe  to  be  the  principal  ones  and 
briefly  would  like  to  deal  with  some  of  those. 

Fii-st,  the  issue  identified  as  ITT.  Original>^',  as  this  issue  devel- 
oped, as  I  view  it,  it  was  a  suggestion  that  a  contribution  made  by  the 
Sheraton  Corp..  a  subsidiary  of  ITT.  to  a  governmental  agency  of 
the  city  of  San  Diego  in  the  amount,  I  believe,  of  $100,000  with  a  con- 
ditional commitment  for  an  additional  $100,000,  occurred  in  juxtapo- 
sition of  time  in  such  a  manner  that  at  least  one  newspaper  reporter 
was  led  to  conclude  that  that  contribution  was  made  in  consideration 
for  the  settlement  of  the  three  ITT  cases  which  were  settled  at  or 
about  that  time.  Xow,  it  was  clear  from  the  evidence,  and  you  have  the 
benefit  of  a  tape  recording  of  a  Presidential  conversation  with  Mr. 
Ivleindienst,  which  stated  in  very  clear,  unequivocal  terms,  that  the 
decisions  with  respect  to  ITT  in  connection  with  the  prosecution  of 
that  appeal,  as  far  as  the  President  was  concerned,  were  a  matter  of 
policy  and  he  wanted  his  policy  carried  out.  Right  or  Vv'nmg,  that  was 
his  policy  and  he  was  the  elected  official  that  was  to  carry  it  out  and 
he  took  a  dim  view  of  those  who  didn't  carry  out  his  policy.  You  will 
recall  that  advice  given  to  him  by  jSIr.  Mitchell  that  he  ought  not  to 
interfere  with  the  Department  of  Justice  prosecution  of  tliese  cases 
was  adhered  to  by  the  President  and  a  couple  of  days  later,  he  reversed 
that  instruction.  But  it  was  clear  in  the  course  of  that  conversation,  an 
unrehearsed,  mistructured  conversation,  tliat  his  decision  had  nothing 
to  do  with  ]Mr.  Geneen  or  any  contributions  of  any  nature.  And  I  think 
essentially,  this  was  recognized. 

Then  the  question  arose,  well,  maybe  the  Pi-esident  was  aware  and 
should  have  taken  steps  to  either  remove  ^Ir.  Ivleindienst  or  take  some 
effective  steps  because  of  Mr.  Ivleindienst 's  testimony  in  his  nomina- 
tion proceedings — or  his  confirmation  j^roceedings,  excuse  me — that  he 
was  not  in  any  way  importuned  by  the  White  House  in  connection  witli 
the  settlement  of  the  ITT  cases.  Now,  you  have  to  keep  in  mind  that 
the  context  of  Mr.  Kleindienst's  testimony  was  the  settlement  of  the 
ITT  cases.  It  was  not  whether  or  not  to  drop  the  appeal  from  the 
adverse  decision.  Quickly,  the  settlement,  all  agree  it  was  a  good  settle- 
ment. The  testimony  is  that  Mr.  IMcLaren  negotiated  it  without  any 
interference  from  anybody,  even  from  Mr.  Ivleindienst.  So  the  fact 
of  the  matter  is  that  the  settlement  was  not  in  any  way  involved  with 
any  importuning  from  the  Wliite  House.  And  even  Mr.  Ivleindienst, 
in  his  explanation  of  his  testimony,  said,  in  the  context  that  I  thought 
I  was  testifying,  I  didn't  consider  that  I  said  anytliing  untrue,  because 
in  fact,  as  far  as  the  settlements  were  concerned,  I  i-eceived  no  inter- 
ference from  the  "White  House.  And  Judge  ^McLaren  himself  con- 
firmed that. 
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So  that  it  seems  to  me  quite  clear  that  there  is  no  basis  for  believing 
that  the  President  would  be  any  different  than  the  witness  himself, 
that  he  "would  view  this  in  the  same  context  as  the  witness  himself; 
namely,  did  the  President  in  any  way  interfere,  direct,  or  otherwise 
importune  Judge  McLaren  or  anyone  else  regarding  the  settlement 
of  test  cases?  And  the  answer  is  he  did  not,  and  there  is  no  evidence 
that  he  did. 

Now,  the  next  item  I  have  undertaken  to  review  is  the  dairy  industry 
investigation.  Here,  we,  I  think,  are  advised  that  the  initial  approach 
with  respect  to  these  contributions  was  from  AMPI,  and  I  will  refer 
to  it  as  AMPI,  indicating  that  they  desired  to  contribute  money  to  the 
President's  campaign.  In  fact,  I  think  there  had  been  further  overtures 
in  connection  with  the  1970  congressional  election.  Now,  it  seems  to  me 
that  the  evidence  in  this  instance,  in  this  investigation,  discloses  noth- 
ing more  than  the  normal  political  process  of  receiving  contributions 
from  interested  people.  It  does  not  mean  that  if  someone  votes  or  takes 
action  consistent  with  the  desires  of  its  contributors,  that  that  person, 
be  he  a  President,  a  Senator,  or  a  Congressman,  is  guilty  of  receiving 
a  bribe.  By  no  means.  To  hold  otherwise  would  strike  a  fundemental 
blow  at  our  way  of  life.  The  situation  here,  it  seems  to  me,  is  quite 
clear.  Again,  you  have  the  benefit  of  a  tape  of  the  actual  decision,  of 
the  discussion  between  the  people  who  made  that  decision,  the  basis 
upon  which  they  made  it,  an  unusual  opportunity.  As  we  lawyers  know, 
you  seldom  have  the  opportunity  to  sit  in  at  the  decisionmaking  proc- 
ess. And  in  that  decisionmaking  process,  you  recall  as  well  as  I  what 
the  principal  elements  were. 

Mr.  Connally  outlined  for  the  President  in  some  detail  the  plight 
of  the  dairy  fanner,  the  importance  of  the  industry,  the  congressional 
status  of  legislation  that  would  have  affected  the  same  result,  similar 
and  it  was  concluded,  and  I  think  rightly  so,  that  this  was  going  to 
happen  anyway;  that  perhaps  maybe  we  can  get  a  2-year  coverage 
without  any  further  increases,  but  since  it  is  the  wisdom  of  Congress 
to  raise  the  price  support  levels,  then  the  administration  probably  has 
no  choice.  The  matters  of  judgment  involved  as  to  whether  or  not 
production  would  be  increased  or  decreased  by  a  quota  were  admittedly 
close  questions  of  judgment.  You  may  recall  the  meeting  with  the 
Secretary,  the  President,  and  others  with  members  of  the  industry 
earlier  on  the  same  day. 

The  Secretary  indicated,  this  is  a  close  question  of  judgment,  and 
there  was  some  judgment  as  to  what  will  affect  or  what  will  happen 
with  respect  to  production.  Will  there  be  overproduction,  and  so 
forth?  And  members  of  the  industry  gave  their  reasons  why  an  in- 
crease would  be  an  appropriate  thing  to  do. 

So  that  we  have  the  decision.  We  know  the  basis  for  it,  and  we  know 
that  the  decision  was  not  in  any  way  conditioned  upon  any  contribu- 
tions made  by  this  group  and  similar  dairymen's  groups.  And  the 
basis  of  the  decision  did  not  admit  of  any  change  or  variation  in  that 
decision  depending  on  whether  or  not  the  dairymen's  group  would 
reaffirm  or  not  reaffirm  their  pledges.  The  basis  of  it  was  the  congres- 
sional attitude,  the  importance  of  the  matter,  and  other  similar  bases. 
Whether  or  not  Mr.  Nelson,  if  he  was  the  one,  said  we  reaffirm,  had 
reaffirmed  or  not  reaffirmed,  the  decision  would  have  been  the  same. 
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Therefore,  tliere  could  not  have  been  any  quid  pro  quo,  as  we  say^  for 
this  decision.  It  was  not  made  on  the  basis  of  contributions. 

And  if  you  look  at  the  history  of  the  administration  with  respect  to 
the  milk  group,  it  is  very  hard  to  conclude  that  the  administration  in 
fact  showed  them  any  favors  without  regard  to  what  prior  administra- 
tions did  or  didn't  do.  I  am  not  concerned.  I  am  concerned  about  this 
administration. 

The  import  quotas  were  not  reduced  to  zero  on  all  the  products  that 
the  dairymen's  group  wanted  them  to  be  reduced,  even  though  there 
was  a  Tariff  Commission  recommendation  to  that  effect.  This  is  hardly 
the  conduct  of  an  administration  that  seeks  to  conduct  its  policies  in 
consideration  of  any  contributions.  And  I  thought  the  crowning  blow 
was  that  even  after  they  had  made  substantial  contributions,  the 
administration  prosecuted  the  organization  for  violation  of  the  anti- 
trust laws.  Hardly  the  conduct  of  an  administration  that  is  currying 
favor  with  a  large  contributor. 

Now,  we  all  have  our  views,  I  am  sure,  about  the  modern  day  feasi- 
bility of  such  contributions.  That  is  a  legislative  matter  to  whicli 
the  legislature,  T  am  sure,  has  and  will  direct  its  attention.  But  I  sub- 
mit there  is  no  evidence  that  would  warrant  a  vote  recommending 
an  article  of  impeachment  in  connection  with  the  dairy  investigation. 
Any  more  than  there  would  be  discredit  for  any  other  recipient  of  that 
and  similar  types  of  contributions,  not  only  from  dairymen's  organiza- 
tions but  from  labor  unions  and  other  types  of  organizations. 

As  I  said  at  the  outset,  to  me  this  seems  to  be  the  normal  political 
process  as  we  have  known  it.  It  may  not  be  correct,  it  may  not  be  wise, 
it  may  be  wise.  A  lot  can  be  said  on  either  side.  But  surely,  there  is  no 
basis  for  an  article  of  impeachment  arising  out  of  the  dairy  contribu- 
tion investigation. 

Passing,  then,  to  an  entirely  different  subject,  if  I  may,  the  Presi- 
dent's personal  income  taxes.  First  of  all,  there  was  some  suggestion 
that  he  asked  that  the  joint  committee  audit  his  return  because  he 
was  running  away  from  an  IRS  audit.  I  think  the  evidence  clearly 
destroyed  any  such  implication.  That  would  be  like  jumping  from  the 
frying  pan  into  the  fire,  in  my  view.  The  obvious  reason,  as  counsel 
for  the  President  indicated,  was  to  avoid  any  inference  that  he  was 
controlling  the  agency  that  was  auditing  his  returns.  May  I  say  I  am 
not  familiar  with  a  more  complete  audit  of  anyone's  tax  returns  than 
the  President  went  through,  the  most  searching  audit,  I  think,  tliat 
probably  any  taxpayer  ever  had.  And  may  I  say — not  in  any  complain- 
ing tone,  but  may  I  say  that  I  think  most  of  the  judgment  issues,  if 
not  all.  were  resolved  against  the  President. 

At  the  time  this  evidence  was  being  considered,  I  said  to  myself, 
facetiously,  I  will  agree,  I  don't  think  I  would  mind  having  the  Presi- 
dent's case  in  a  tax  court  on  a  contingency  basis.  I  think  he  had  a 
good  case  on  the  law.  If  you  will  read  the  briefs  that  w^ere  supplied  to 
the  joint  committees  by  counsel  for  the  President,  you  will  see  readily 
what  little  it  takes  to  effect  a  gift  and,  in  fact,  the  agency  here  involved 
has  determined  that  a  gift  was  made.  I  have  never  been  able  to  figure 
out  how  a  gift  can  be  made,  the  President  can't  get  back  his  papers, 
but  he  is  not  allowed  to  have  the  deduction.  However,  it  was  not  my 
function  to  pass  judgment  on  that  decision.  The  President  made  a 
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decision.  He  would  submit  his  returns  to  the  joint  committee,  and  He 
must  live  with  that  result. 

All  I  am  saying  is  this,  that  it  would  be  inappropriate  in  the 
extreme  in  my  view,  to  suofgest  that  he  had  an  incomplete  audit;  that 
it  was  in  any  way  designed  to  avoid  responsibility  for  taxes. 

Finally,  with  respect  to  the  good  faith  of  the  President  in  terms  of 
fraud,  first  of  all,  tlie  record  is  clear  that  there  is  a  determination  that 
he  was  not  guilty  of  fraud.  A  negligence  penalty  was  assessed  and  you 
don't  assess  a  negligence  penalty  if  there  is  any  basis  for  a  claim  of 
fraud. 

Second,  however,  I  think  we  can  all  see  what  in  fact  happened. 
Perhaps  it  has  happened  to  us  or  some  of  our  clients.  A  tax  return  is 
prepared  on  information  fui-nished  to  the  preparer  by  a  number  of 
different  sources.  It  is  brought  in  in  a  rather  ceremonial  proceeding. 
As  Mr.  Kalmbach  indicated  yesterday,  the  firm  was  very  proud  of 
prep)aring  the  President's  return  and  he  showed  up  to  participate  in 
the  ceremony.  And  it  was  largely  ceremonial.  I  think  he  said  that 
Mr.  De^NIarco  stood  next  to  the  Pi-esident  as  they  flipped  through  the 
return,  spent,  I  think  he  said,  10  to  15  m.inutes,  if  I  remember  his 
testimony:  that  there  was  some  discussion  in  generality  with  respect 
to  the  major  items.  But  most  importantly,  during  the  course  of  that 
conversation,  Mr.  DeMarco  advised  the  President  that  he  had  a  good 
tax  shelter  for  the  next  period,  I  guess,  of  5  years.  That  appears  in 
the  materials  submitted  by  your  special  staff  and  was  confirmed  last 
night  by  Mr.  Kalmbach. 

So  here  you  have  a  President  wliose  lawyer  advises  him  that  he  has 
a  good  deduction.  There  cannot  be  a  basis  for  a  claim  of  fraud  against 
the  President.  Whatever  may  be  the  circumstances  with  respect  to  tlie 
preparers  will  be  determined,  presumably,  in  due  course  by  j^roper 
agencies  charged  with  the  responsibility  of  investigating.  But  clearly, 
there  is  no  basis  for  a  charge  of  fraud  against  the  President  of  the 
United  States. 

Somewhat  related  only  in  the  subject  matter,  but  not  in  terms  of 
any  Presidential  involvement  is  the  charges  with  respect  to  the  Inter- 
nal Revenue  Service  and  allegations  that  the  Internal  Revenue  Serv- 
ice was  used  to  either  punish  or  harass  political  "enemies."'  ^Fr.  Dean's 
testimony  established,  as  I  understand  his  testimony,  that  it  was  on 
September  15,  1972,  that  the  President  spoke  to  him  about  utilizing 
the  IRS  and  that  if  he  didn't  get  any  place  in  his  efforts,  the  Presi- 
dent— he,  the  President — would  see  that  Mr.  Shultz  did  what  he  was 
told,  or  words  to  that  effect.  Let's  keep  in  mind,  first,  that  Mr.  Shultz 
was  appointed  by  the  President,  as  was  ^Vfr.  Walters.  Let's  also  keep 
in  mind  that  Mr.  Dean's  approach  to  the  IRS  in  fact  took  place  before 
this  meeting  of  September  15 — exactly,  I  think.  September  11 — 
during  the  course  of  which  Mr.  Dean  advised  Mr.  Walters  that  he  was 
not  appearing  there  at  the  request  or  on  behalf  of  the  President.  What 
thereafter  happened  was  a  phone  call,  as  I  understand  it,  bv  Mr.  Dean, 
or  perhaps  a  \nsit.  wondering  how  the  so-called  enemies  list  was 
getting  along,  and  he  was  led  to  believe  that  nothing  was  being  done, 
and  in  fact,  nothing  was  being  done. 

To  show  you  how  ]-idiculous  it  is  to  suggest  that  the  administration 
was  able  to  manipulate  tlie  Internal  Revenue  Service,  consider,  if  you 
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will,  the  case  of  Mr.  Green,  a  reporter  for  Newsday  magazine.  There 
is  some  evidence  to  the  eli'ect  that  Mr.  Caulfield  made  an  approach  to 
someone  in  the  Internal  Revenue  Service  to  investigate  Mr.  Green's 
returns.  Mr.  Caulfield  was  advised,  we  will  not  do  it;  if  you  want  to 
have  that  done,  you  can  file  an  anonymous  letter  such  as  any  citizen 
can  do. 

So  here  you  have  the  administration  reduced  in  its  influence  on 
the  IRS  to  having  to  write  anonymous  letters  to  the  IRS.  The  fact  of 
the  matter  is,  as  we  know,  no  returns  were  audited  as  a  result  of 
Mr.  Dean's  efforts.  The  Joint  Committee  investigated  the  matter 
thoroughly  and  so  found. 

It  is  quite  true  that  Mr.  Ehrlichman  talked  with  Mr.  Shultz  about 
Mr.  O'Brien's  return.  You  will  recall  that  the  audit  of  Mr.  O'Brien's 
return  had  been  completed,  that  Mr.  Ehrlichman  was  dissatisfied  with 
the  result,  that  he  suggested  that  the  IRS  was  picking  on  Republicans 
and  not  Democrats.  But  what  happened?  Nothing.  There  is  no  evi- 
dence whatsoever  that  Mr.  Shultz  was  in  any  w^ay  importuned  by  the 
President  to  do  anything  about  the  enemies'  list,  to  harass  anyone 
through  the  IRS,  and  in  fact,  none  was  done. 

There  was  some  suggestion  that  perhaps  a  friend  or  friends  of  the 
President  might  have  had  a  tax  break.  One  I  can  remember  immedi- 
ately is  John  Wayne,  I  believe  to  be  an  actor.  The  fact  of  the  matter 
is  that  the  auditor,  the  audit  of  Mr.  Wayne  went  right  ahead  with- 
out any  result  by  reason  of  inquiry  of  the  White  House  whatsoever. 

The  present  Commissioner  is  also  an  aj^pointee  of  the  President. 
So  here  you  have  appointees  of  the  President,  I  submit,  conducting 
the  affairs  of  the  IRS  in  a  manner  that  we  would  all  be  proud  of. 
And  to  suggest  that  this  would  constitute  a  basis  for  impeachment  of 
the  President  flies  in  the  face  of  fact. 

We  are  not  here  to  impeach  John  Dean  or  even  Mr.  Ehrlichman. 
The  question  before  you  is,  are  you  going  to  vote  for  articles  of 
impeachment  of  the  President  of  the  United  States?  And  you  are 
going  to  have  to,  as  I  have  indicated  earlier,  satisfy  yourselves  that 
there  is  information — not  guesswork,  not  supposition,  but  informa- 
tion— that  would  justify  that  action.  Because  the  American  people  are 
going  to  know  what  that  evidence  is.  They  are  going  to  have  a  feel  for 
it.  We  as  lawyers  know  how  cases  feel.  You  can  feel  a  case  in  a  court- 
room. And  I  think  you  and  I  know  this  case  feels  in  this  courtroom. 

Now  let's  go  on  to  the  plumbers  matter,  the  Ellsberg  case,  and  wire- 
taps. Put  these  all  together,  because  they  all  relate  to  the  same  general 
subject  matter,  namely,  what  I  think  is  fairly  apparent,  that  at  least 
the  administration  thought  it  was  faced  with  a  crisis  in  the  conduct 
of  the  affairs  of  this  country  by  extensive  leaks  in  newspapers  relating 
not  only  to  the  Pentagon  papers  but  to  the  India-Pakistan  relation- 
ship, the  Oldnawa  decisions  and  negotiations  with  Japan,  the  SALT 
negotiations,  and  perhaps  others.  And  it  was  demonstrated,  I  think 
beyond  question,  that  these  matters  were  periodically  appearing  in  the 
press.  Now,  we  can  blame  the  press  if  we  want,  but  we  really  have  to 
bring  the  blame  on  individuals  who  give  this  information  to  the  press. 
And  for  my  part,  it  would  seem  to  me  the  information  would  suggest 
that  if  the  President  stood  idly  by  and  did  nothing  about  the  circum- 
stance of  this  situation,  and  if  these  conditions  continued,  that  in  turn 
might  well  have  been  justification  for  an  article  of  impeachment. 
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I  cannot  conceive  how  the  Chief  of  State  of  this  Nation  could  not 
bo  concerned  by  these  revehitions,  and  our  leai-ned  friends  from  other 
nations  read  these  newspapers  assiclionsly,  I  am  sure.  Each  of  the 
wiretaps  involved  was  authorized  not  only  Ijy  tlie  Attorney  General 
in  writing:,  but  by  Mr.  Hoover,  the  head  of  tlie  FBI. 

So  criticism  was  directed  to  the  fact  that  nothing  worthwhile  was 
produced  by  the  wiretaps.  First  of  all,  I  think  that  is  inaccurate  in 
terms  of  the  information.  There  is  evidence  that  one  individual  who 
was  described  as  the  source  of  a  leak,  was  discharged.  In  our  sub- 
mission, I  think,  he  was  designated  by  the  letter  "L,"  and  Mr.  Hoover 
was  so  advised  in  writing.  We  do  know  that  individual  who  had  ex- 
tensive exposure  to  sensitive  material  was  removed  from  security 
clearance. 

If  only  one  of  those  things  happened,  or  in  fact  if  none  of  them 
happened,  clearly,  the  situation  called  for  action  on  behalf  of  the 
President,  and  he  took  such  action. 

We  expect  Presidents  to  do  such  things.  We  expect  Presidents  to  take 
action  that  he  thinks  in  his  judgment  is  sound  to  protect  this  country. 
And  as  I  say  to  you,  if  he  had  not  done  these  things,  that  in  turn  might 
well  have  been  a  basis  for  severe  criticism  of  the  President. 

Now,  as  far  as  the  Pentagon  papers  are  concerned  themselves,  the 
fact  that  such  matter  was  published,  I  think,  vv'ould  disturb  a  number 
of  us.  Without  intending  to  analyze  the  papers  and  so  forth,  which 
would  take  days  and  weeks,  I  would  say  that  it  is  not  unreasonable 
that  a  President  and  his  principal  foreign  policy  adviser  were  very 
upset  that  this  could  and  did  happen.  The  individual  who  did  it  was 
actively  engaged  in  promoting  the  justification  for  his  conduct,  and  I 
am  not  passing  judgment  on  it  except  in  a  personal  manner.  But  he 
undertook  to  justify  in  the  public  media  his  conduct.  Is  it  inappro- 
priate for  the  President  to  suggest  that  maybe  it  was  inappropriate 
in  the  same  public  media?  'NVhat  in  effect  really  was  contemplated 
here  was  a  congressional  investigation,  with  the  informing  power  of 
the  Congress  to  be  utilized  to  advise  the  American  people  of  the  seri- 
ousness of  this  material,  the  seriousness  of  the  act,  so  as  to  discourage 
others  from  doing  the  same,  and  to  indicate  to  the  American  people 
the  nature  of  what  was  going  on. 

Now,  as  far  as  Mr.  Ellsberg  personally  is  concerned,  Mr.  Colson, 
I  think,  testified  at  some  length  with  regard  to  the  administration 
attitude  toward  the  man.  Mr.  Colson,  very  frankly — I  really  don't 
quite  understand  what  it  was  he  thought  he  was  pleading  guilty  to, 
because  I  think  it  happens  every  day  that  people  disseminate  infor- 
mation derogatory  of  other  persons.  That  is  the  American  way  of 
life.  We  have  the  freedom  of  the  press  and  all  of  us  are  the  recipients 
of  it.  The  whole  Ellsberg  matter,  it  seems  to  me,  is  a  lesson  in  what 
can  happen  if  an  administration  does  permit  this  type  of  thing  to  go 
on  unabated.  And  if  Mr.  Ellsberg  sought  to  set  himself  up  as"^a  hero 
seeking  support  and  perhaps  similar  co'nduct  from  others,  I  fail  to  see 
how  an  administration  can  be  criticized  for  taking  him  on,  for  criti- 
cizing him,  for  pointing  out  who  he  really  is,  what  he  has  really  done. 

With  respect  to  the  President's  activities  in  this  regard,  it  seems 
to  me  that  Mr.  Petersen  indicated  quite  clearly  that  as  far  as  the 
Fielding  break-in  is  concerned — and  may  I  add  parenthetically,  there 
is  absolutely  no  evidence  that  the  President  knew  about  that  in  ad- 
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vaiice.  His  own  unrehearsed  statements  in  the  course  of  recorded  con- 
versations make  that  clear.  Mr.  Ehrlichman's  suggestion  that  he  may 
have  files  in  the  face  of  even  Mr.  Ehrlichman's  testimony.  Mv.  Ehrlich- 
man  said  he  didn't  know  about  it  in  advance.  The  President  thought 
it  was  a  fairly  stupid  thing  to  do.  But  the  President  was  firm  in  his 
resolve  that  these  leaks  were  going  to  stop  and  he  intended  to  exercise 
the  full  authority  that  he  had  as  President  of  the  United  States  to 
see  that  they  did  stop.  And  may  I  say,  apparently,  he  was  reasonably 
successful  in  this  regard. 

Now,  when  the  Fielding  break-in  came  to  the  attention  of  Mr. 
Petersen,  the  President  indicated  to  him  that  this  was  a  national  secu- 
rity matter.  Now,  I  think  you  have  to  consider  the  activities  of  the 
Plumbers  in  this  respect.  It  is  clear  that  the  Plumbers  were  not  only 
interested  in  Ellsberg  and  the  Pentagon  papers — they  were  interested 
in  that.  But  it  can  now  be  disclosed  that  they  also  were  very  actively 
engaged  in  the  Kadford  investigation,  which  is  a  very  sensitive  mat- 
ter. They  were  also  engaged  in  investigations  involving  drug  traffic 
and  perhaps  others.  So  that  if  investigations  went  to  the  Pluml)ers 
unit,  it  could  not  help  but  spread  into  these  other  matters.  And  that 
is  what  the  President  said  when  he  said,  this  is  a  national  security 
matter. 

The  President  felt  quite  strongly  about  that  and  I  suggest  it  is  a 
reasonable  position  for  him  to  take.  However,  Mr.  Petersen  felt  that 
when  the  knowledge  of  the  break-in  became  known  to  him,  while  it 
may  not  be  a  requirement  as  a  matter  of  law  that  that  be  disclosed, 
because  in  fact,  no  evidence  was  tainted  as  a  result  of  that  break-in, 
but  as  a  matter  of  prudence,  it  was  recommended  to  the  President 
that  that  be  disclosed  to  the  court,  the  President  without  hesitation 
agreed.  Again,  it  would  be  hard,  in  my  judgment,  to  fault  a  President 
for  his  conduct  in  this  matter. 

Now,  I  am  not  going  to  argue  that  the  President,  in  fact,  or  any  of 
us  are  perfect  in  every  respect.  We  are  not;  nor  is  he.  But  it  takes  a 
great  deal  of  imperfection,  and  we  have  argued  to  this  committee  it  has 
to  be  of  serious  criminal  nature,  before  the  American  people  will  see 
their  President  impeached. 

So  that  as  I  see  it,  the  circumstance  that  the  administration  was 
faced  with  at  that  time,  and  we  have  to  remember  that  these  were  very 
serious  times  as  far  as  the  foreign  relations  of  this  country  were  con- 
cerned, took  effective  steps  to  control  the  situation.  Now,  as  I  said,  I 
don't  contend  that  the  President  is  perfect.  I  think  he  would  be  the 
first  one  to  admit  it.  I  suggest,  however,  that  in  appraising  his  conduct, 
we  do  just  that.  Let  us  appraise  his  conduct,  not  what  he  says.  If  we 
were  all  to  be  held  responsible  essentially  in  a  criminal  matter  for 
everything  we  said  in  terms  of  frustration,  anger,  convereation  with 
friends  and  so  forth,  there  wouldn't  be  enough  jails  to  hold  us  all. 
Let's  judge  the  President  on  what  he  did.  And  I  suggest  to  you  that  he 
effectively  dealt  with  this  dangerous  situation. 

Now,  I  would  like  to  devote  the  balance  of  my  time  to  the  Water- 
gate matter,  because  I  believe  that  this  is  fundamental  to  these  pro- 
ceedings. Obviously,  there  are  matters  I  have  not  dealt  vnth.  at  all — 
the  Cambodian  bombing,  the  impoundment  of  funds,  and  perhaps 
other  matters.  The  chairman  has  indicated  graciously  that  we  may  file 
briefs  on  not  only  these  matters  but  others,  and  we  intend  to  do  so 
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within  a  day  or  two,  and  I  will  have  to  relj'  on  my  brief.  But  I  would 
like  now  to  address  myself  to  the  Waterg-ate,  because  as  I  say,  I  don't 
think  we  would  be  here  if  it  were  not  for  this  unfortunate  event. 

In  June  of  1972,  a  break-in  occurred  in  the  DNC.  Mr.  Colson,  I 
think,  aptly  described  it  as  politically  as  inept  a  project  as  could  be 
imagined.  In  any  event,  it  happened.  It  happened  that  one  of  the 
individuals  arrested  was  also  on  the  payroll  of  the  Committee  To  lie- 
Elect  the  President.  It  also  happened  that  either  he  or  another  per- 
son had  on  his  person  identification  that  indicated  a  connection  with 
Mr.  Hunt. 

The  first  question  that  the  American  people  have  been  wrestling  with 
now  for,  I  guess,  more  than  2  years  is  did  the  President  have  any  prior 
knowledgeof  a  plan  to  break  into  the  DNC?  And  I  submit  there  is 
not  the  slightest  evidence  that  he  did.  It  would  fly  in  the  face  of  just 
plain  commonsense  in  the  first  place.  In  the  second  place,  his  own 
statements  made  at  times  in  recorded  conversations,  when  it  would  be 
not  thought  that  they  should  be  structured  or  rehearsed  or  anything, 
make  it  quite  clear  that  he  didn't  know  anything  about  it,  that  he 
thought  it  was  a  stupid  thing  to  do ;  that  his  reaction  was  one  of  con- 
siderable silence,  as  I  recall  ^h\  Colson's  testimony. 

There  was  some  thought  that  perhaps,  after  Mr.  Mitchell's  return 
at  the  end  of  JNIarch  1972,  from  Key  Biscayne,  when  he  met  with  ISIr. 
Haldeman  first  and  then  the  two  of  them  met  with  the  President,  that 
it  may  vv'ell  be  that  they  discussed  electronic  surveillance  or  similar 
activities  at  that  discussion.  As  we  know,  the  transcript  discloses  the 
subject  matter  was  not  discussed  at  all.  It  just  seems  to  me  quite  clear 
that  there  would  be  no  basis  at  all  for  anyone's  legitimately  concluding 
the  President  had  prior  knowledge  of  this  break-in.  I  don't  pretend 
to  sit  here  and  tell  you  who  I  think  did  or  Avho  didn't.  I  think  the 
resolution  of  that  problem  awaits  another  forum.  I  do  know  that  there 
is  a  great  deal  of  confusion  regarding  the  matter.  There  is  a  great  deal 
of  conflicting  testimony,  as  we  have  seen  right  here. 

But  the  more  fundamental  problem,  I  think,  that  concerns  the 
American  people  and  thus  concerns  us,  is  whether  or  not  the  President 
was  in  any  way  involved  in  a  criminal  plot  to  obstruct  justice  after  the 
break-in  and  up  to  INIarch  21,  1973.  I  guess  the  principal  piece  of  evi- 
dence that  would  be  relied  on  to  support  any  such  finding  would  be 
Mr.  Dean's  testimony  of  his  conference  with  the  President  on  Sep- 
tember 15.  Now,  as  i  said  before,  it  is  a  great  temptation  to  try  Mr. 
Dean.  But  we  don't  have  to  do  that.  He  has  tried  himself.  He  has 
already  told  us  that  within  days  after  he  returned  from  Hawaii, 
within  days  after  the  break-in,  he,  on  his  own,  like  Topsy,  as  he  said, 
undertook  to  participate  in  the  criminal  conspiracy  to  obstruct  justice. 

Pie  has  pleaded  guilty  to  it.  Nothing  would  be  served  b}^  my  devot- 
ing extensive  time  to  beat  this  gentleman  any  more.  I  would  only 
observe  this,  and  it  struck  me  as  being  very  significant  about  Mr.  Dean. 
There  was  a  very  fine  man  here  on  the  stand  yesterday.  This  very  fine 
man  was  lied  to  by  Mr.  Dean  in  a  most  dangerous  manner.  If  this  man 
hadn't  had  the  advice  or  at  least  the  insight  at  some  point  to  get  away 
from  this,  he  could  well  have  been  inc\icted  along  with  the  rest  of  the 
people.  Mr.  Dean  knew  he  was  involved,  on  his  own  testimony,  in  a 
criminal  plot.  But  he  led  this  man  to  believe  that  it  was  all  ,on  the  up 
and  up.  And  if  we  believe  Mr.  Ehrlichman's  statements  to  this  man 
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sometime  in  July  of  the  same  year,  he  did  the  same  thing  to  INIr. 
Ehrlichman. 

However,  on  September  15,  he  testified  before  the  Senate  select  com- 
mittee that  he  was  certain  tliat  the  President  was  well  aware  of  the 
covenip.  After  beino-  examined  at  some  length  by  a  number  of  Sena- 
tors, he  watered  that  down  considerably  to  indicate,  well,  it  was  an 
inference  that  he  drew.  I  suggest  a  fair  reading  of  the  text  of  that 
conversation  as  it  relates  to  this  subject  matter  makes  it  quite  clear  that 
the  President  was  concerned  with  the  political  and  the  public  relations 
aspects  of  this  matter.  It  never  occurred  to  him  whatsoever  that  there 
was  a  criminal  plot  to  obstruct  justice.  He  w^as  concerned  about  the 
politics,  the  newspaper  coverage.  He  used  the  word  "leaks."  It  is  very 
clear  that  the  President  was  concerned  about  these  matters  and  not 
about  any  criminal  obstruction  of  justice.  So  that  to  suggest,  as  Mr. 
Dean  has  in  the  past,  that  that  proves  the  President  knew  of  this  plot 
simply  is  not  supported  by  the  facts. 

And  this  is  really  underlined  when  IVIr.  Dean,  on  March  21 — and 
he  now  admits  it  was  March  21 — came  in  to  the  President  and  said,  in 
substance — and  I  can't  quote  it  directly — it  seems  to  me,  Mr.  President, 
there  are  some  things  I  know  that  you  don't  know  and  that  you  had 
better  know  because  you  are  going  to  have  to  make  some  decisions.  And 
then  he  begins  to  tick  ojff  the  things  the  President  ought  to  know.  One 
of  those  was  a  clear  allegation  of  an  obstruction  of  justice.  Why  is  it 
that  this  man  would  come  to  the  President  and  say,  there  is  something 
I  think  you  ought  to  know  that  you  don't  know,  and  still  have  the 
helief  that  he  already  knew  it  and  had  known  it  since  September  15  ? 
Of  course,  that  just  doesn't  wash. 

Later  on,  during  that  same  conversation,  he  said  to  the  President  in 
substance,  I  can  tell,  Mr.  President,  from  your  answers  that  these  mat- 
ters that  I  have  talked  with  you  about  are  new  to  you,  you  haven't  any 
prior  knowledge  concerning  them.  And  indeed,  a  fair  reading  of  that 
conversation  would  indicate  exactly  that.  The  conversation  was  all 
over  the  lot.  And  we  could  spend  3  days  sitting  here  arguing  about 
phrases,  words,  sentences,  paragraphs  of  that  conversation.  But  one 
thing  I  would  like  to  make  clear  is  that  the  President  in  the  course  of 
that  conversation  did  not  authorize  any  payment  to  Mr.  Hunt  or  his 
attorneys  for  any  reason. 

How  can  we  say  that  ?  Let's  see  what  the  people  did.  We  as  lawyers 
quite  often  judge  people  by  what  was  done  or  not  done. 

Did  Mr.  Dean  go  out  and  make  arrangements  for  the  payment  ?  He 
did  not.  He  indicated  in  his  testimony  here  he  felt  under  no  obligation 
to  do  anything. 

When  he  testified  before  the  Senate  select  committee,  he  said  nothing 
was  resolved — unlimited  in  scope,  although  he  tried  to  limit  it  here. 
He  said  nothing  was  resolved. 

Mr.  Haldeman  made  it  quite  clear  that  he  had  no  instructions  to  do 
anvthing  about  it,  and  the  evidence  is  clear  he  did  nothing  about  it. 

Who  is  it  was  supposed  to  do  it,  then,  the  President  ?  Clearly  not  ? 

The  President,  in  the  course  of  that  conversation,  made  it  quite  clear, 
as  we  all  know,  as  any  thinking  man  would  know,  you  can't  pay  black- 
mail. There  is  no  end  to  it.  As  he  said,  we  lose,  we  get  the  short  end  of 
both— we  get  the  short  side  of  both  ends  of  the  deal.  And  furthermore, 
it  would  look  like  a  coverup,  and  that  we  cannot  do.  And  he  said  that 
explicitly. 
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Now,  there  has  been  injected  into  these  proceedings  a  grand  jury 
indictment — materials  sent  over  to  this  committee  by  the  grand  jury. 
And  I  would  like  to  comment  briefly,  if  I  can,  about  that.  Because  if 
you  read  that  indictment  and  particularl}'  the  overt  acts  concerning 
it — and  I  might  identify  overt  acts  40  through  44 — you  get  a  picture 
that  the  grand  jury  obviously  intended  to  be  understood  that  there 
was  a  meeting  between  the  President,  Mr.  Haldeman,  and  Mr.  Dean  on 
the  morning  of  March  21 :  that  following  that,  Mr.  Haldeman  made 
a  phone  call  to  Mr.  Mitchell;  that  following  that,  Mr.  Mitchell  talked 
to  Mr.  LaRue;  and  following  that,  Mr.  LaRue  made  a  payment  to 
Mr.  Bittman.  And  if  you  may  recall  releases  in  the  public  press  at  that 
time,  references  were  made  to  the  grand  jury  indictment  as  being  a 
roadmap  for  this  committee  and  the  American  people  to  follow  as  far 
as  Presidential  participation  was  concerned.  There  is  only  one  trouble 
with  that  roadmap.  The  roads  don't  exist. 

"What  happened?  This  committee  is  the  only  body  that  does  know 
what  happened.  This  committee  knows  beyond  any  question  that  the 
machinery  that  was  set  in  motion  that  resulted  in  this  payment  had 
nothing  whatsoever  to  do  with  the  President  or  any  meeting  with  the 
President,  and  in  fact,  the  payment  would  have  been  made  whether 
or  not  Mr.  Dean  and  Mr.  Haldeman  met  Avith  the  President  on 
March  21. 

We  know,  for  example,  that  Mr.  Dean  talked  first  with  Mr.  O'Brien 
and  later  with  Mr.  LaRue  before  he  met  Avith  the  President.  Now,  he 
didn't  tell  the  President  about  his  meeting  with  Mr.  LaRue.  He  did 
lead  the  President  to  believe  by  what  he  told  the  President  that  tliere- 
Avas  no  plan  in  the  ofling  for  making  this  payment.  He  sai<i  that  he 
told  O'Brien  that  he  was  out  of  the  money  business ;  he  would  have  to 
go  elseAvhere;  in  fact,  indicating  to  the  President  that  there  Avas  no- 
knoAvn  plan  to  make  this  payment.  In  fact,  hoAvever,  before  he  met 
Avith  the  President,  he  had  a  talk  Avith  Mr.  LaRue — Mr.  LaRue  testi- 
fied that  that  was  initiated  by  Mr.  Dean — advising  Mr.  LaRue  of  tlie 
problem  and  suggesting  that  Mr.  LaRue  might  talk  Avith  ]Mr.  iNIitch- 
ell.  because  ]\lr.  LaRue  said :  "I  am  not  going  to  make  any  payment  on 
my  own."  This  all  took  place  before  INIr.  Dean  met  Avith  the  President,, 
on  Mr.  Dean's  testimony,  and  I  believe  to  the  best  of  Mr.  Lallue's 
memory  he  confirmed  it. 

Mr.  Mitchell  testified  that  LaRue  called  him  before  Haldeman 
called  him  and  Haldeman  called  Mitchell  about  12:30,  about  a  half 
hour  after  the  meeting  Avith  the  President  terminated.  So  this  com- 
mittee knows  what  really  happened  was  that  ]Mr.  Dean  set  in  motion 
the  events  that  resulted  in  the  payment  of  Mr.  Hunt's  attorney's  fees. 
And  he  set  those  in  motion  without  disclosing  them  to  the  President 
prior  to  meeting  with  the  President. 

And  I  submit  he  could  haA^e  gone  out  and  played  tennis  rather  than 
meet  Avith  the  President  on  the  morning  of  ]\farch  21  and  the  same 
result  Avould  haA^e  happened.  So  that  the  roadmap  does  not  in  any  way 
indicate  Presidential  i:)articipation.  This  seems  to  me  to  be  clear 
beyond  any  serious  question. 

The  meeting  of  the  afternoon  of  the  21st,  Avhen  read  in  its  full  con- 
text, cleai-ly  indicates  again  the  President  hasii't  fully  decided  Avhat's 
to  be  done.  It  is  clear  that  he  is  unaware  that  the  machinery  has 
already  been  set  in  motion,  the  appointments  made  to  deliver  the 
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money,  the  invitations  issued,  and  so  forth.  He  is  unaware  of  that. 
And  he  is  dealing  with  the  matter  as  still  a  matter  of  judgment,  look- 
ing forward  to  the  substance  of  what  might  develop  with  respect  to 
discussions  with  Mr.  Mitchell  and  so  forth,  the  next  day.  But  it  is  clear 
in  the  coui-se  of  his  morning  decision,  his  morning  conversation,  that 
he  really  made  his  decision  then.  And  his  decision  was,  we  can't  pay 
blackmail,  and  we  all  know  that  you  can't  pay  blaclanail.  And  his 
decision  was  that  the  solution  is  to  put  this  matter  to  a  grand  jur}'. 

He  was  understandably  concerned  about  the  political  aspects  of 
having  the  matter  go  before  a  Senate  committee,  and  his  solution  was 
the  matter  ought  to  be  resolved  by  grand  jury  action.  And,  indeed,  it 
was  ultimately. 

However,  he  was  faced  with  some  information  and  he  had  to  do 
something  about  it,  and  he  did.  Now,  the  question  is,  I  think,  whether- 
or  not  the  President  in  fact  knew  about  the  pajinent.  It  is  clear  he 
didn't  order  it  or  authorize  it. 

It  seems  to  me  also  it  is  clear  that  the  evidence  that  we  have  already 
indicates  that  he  did  not  know  even  that  the  payment  was  authorized. 
But  the  President  has  authorized  me  to  distribute  to  and  disclose  to 
this  committee  a  portion  of  a  transcript  of  a  convei-sation  he  had  with 
Mr.  Haldeman  on  the  morning  of  March  22,  and  I  will  be  happy  to 
distribute  it  at  the  close  of  my  argument.  This  is  a  portion  of  a  con- 
versation that  relates  to  this  blackmail  attempt.  This  says,  in  sub- 
stance— and,  of  course,  the  entire  tape  is  available  to  the  chairman 
and  the  ranking  member  to  be ■ 

Mr.  Daxiei.son.  Mj-.  Chairman,  a  point  of  order. 

This  committee  has  concluded  the  reception  of  evidence. 

Mr.  Butler.  Regular  order,  Mr.  Chairman. 

Mr.  CoiiEX.  Regular  order. 

Mr.  WiGGixs.  No  interruptions,  Mr.  Chairman, 

The  Chairman.  Proceed,  Mr,  St.  Clair. 

Mr.  St.  Clair.  Keep  in  mind,  now,  this  is  the  President  on  the  morn- 
ing of  March  22  with  Mr.  Haldeman.  And  he  says,  among  other 
things,  "I  don't  mean  to  be  blackmailed  by  Hunt.  That  goes  too  far." 

Now,  can  a  President  say  that  on  the  morning  of  March  22  and  still 
know  of  and  having  authorized  earlier  a  payment  that  had  been 
effected,  according  to  the  testimony,  on  the  evening  of  March  21  ?  And 
may  have  been  effected  even  earlier  than  that?  So  that  when  it  is 
suggested  that  the  President  knew  all  about  this,  that  he  condoned 
it,  that  he  ordered  it,  it  just  is  not  factual. 

Now,  the  next  question,  then,  is  raised,  what  about  the  President's 
duty  to  enforce  the  law?  What  did  he  do?  He  has  a  duty;  he  recog- 
nizes that.  He  had  received  allegations.  These  allegations  had  to  be 
dealt  with.  They  wouldn't  go  away,  but  they  were  allegations.  So  he 
asked  Mr.  Dean  to  go  write  up  a  report  and  he  said,  I  think,  if  it  opens 
doors,  it  opens  doors,  but  I  want  that  report. 

INIr.  Dean  did  not  write  that  report,  as  we  know.  The  President  then 
asked  Mr.  Ehrlichman  to  make  an  investigation,  as  indeed 
Mr.  Ehrlichman  did. 

Now,  it  may  be  suggested,  well,  the  President  should  have  fired 
everybody  on  the  spot.  Well,  I  don't  see  that  a  President  should  be 
faulted  for  not  firing  Mr,  Haldeman  immediately  and  not  firing  Mr. 
Ehrlicliman  immediately  based  on  these  allegations  that  the  person 
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who  made  them  was  either  unable  or  unwilling  to  put  it  in  writino;.  But 
he  did  undertake  an  investigation  and  at  the  outset,  he  asked  Mr. 
Ehrlichman  to  report  to  the  Attorney  General  of  this  fact  and  asked 
that  the  Attorney  General  report  directly  to  the  President.  I  think  this 
took  place  on  Marcli  27. 

Now,  on  March  27 — and  this  is  6  days  afterward,  5  days  of  which 
they  waited  for  Mr.  Dean's  report — the  President,  I  believe,  was  in 
San  Clemente.  He  ordered  Mr,  Ehrlichman,  who  at  this  time,  at  least, 
was  not  particularly  implicated  in  the  Watergate  affair,  to  make  an 
investigation.  And  we  know  from  several  sources  that  that  investiga- 
tion was  being  carried  on.  The  President  was  anxious  to  clear  this  mat- 
ter up,  because  for  political  reasons  which  are  obvious  to  all  of  us, 
his  administration  and  he  personally  were  suffering  because  this  matter 
remained  unresolved.  So  the  first  thing  he  did  was  to  insist  that  Mr. 
Dean  go  before  the  grand  jury.  This  is  quite  consistent  with  his  deter- 
mination that  was  really  made  on  March  21  that  the  solution  lay  in 
presenting  evidence  to  a  grand  jury. 

And  may  I  digress  a  moment?  A  considerable  amount  of  dis- 
cussion has  taken  place  with  respect  to  conversations  with  Mr.  Mitchell 
relating  to  the  relationships  between  the  "VVliite  House  and  the  Presi- 
dent and  the  Senate  committee  with  respect  to  whether  or  not  execu- 
tive privilege  should  be  claimed.  The  President,  as  we  know,  for  many 
weeks  had  held  to  the  view  that  he  would  insist  on  executive  privilege. 
This  view  was  adhered  to,  I  guess,  as  late  as  the  afternoon  of  March  22. 
It  was  recognized  by  the  President  that  this  would  be  interpreted  as 
a  coverup.  But  he  felt  quite  strongly  that  as  a  President,  he  ought  not 
to  abdicate  the  responsibilities  of  his  office  and  he  took  the  view  that 
executive  privilege  would  be  asserted  in  the  Congress,  in  a  Senate  com- 
mittee, not  before  the  grand  juries.  However,  Mr.  Mitchell,  and  others, 
I  giiess — in  jDarticular  Mr.  Colson — prevailed  on  him  to  change  this 
view  and  in  due  course,  he  did,  so  that  by  the  time  those  hearings  com- 
menced— and  I  think  he  announced  that  in  his  statement  of  May  22, 
197?) — that  by  the  time  those  hearings  commenced,  executive  privilege 
with  respect  to  the  testimnoy  of  Wliite  House  aides  was  waived,  and 
I  think  even  with  respect  to  the  attorney-client  privilege  that  the 
President  had  with  Mr.  Dean. 

So  as  this  matter  terminated,  the  President,  as  we  know  from  the 
structure  of  his  conversations,  deals  with  a  large  number  of  aspects  of 
a  problem.  But,  eventually,  the  decision  comes.  It  sometimes  doesn't 
come  in  a  flash  of  light.  But  eventually  it  comes  and  ultimateh^  the 
decision  was  not  to  exert  executive  privilege  because  it  would  look 
like  a  coverup,  and  that  he  could  not  stand  politically — I  think  we  can 
all  understand  that. 

Now,  what  else  did  he  do  ?  Well,  he  insisted  that  Mr.  Dean  go  before 
a  grand  jury,  I  think  on  April  8.  Mr.  Dean,  in  substance — this  message 
was  relayed  by  Mr.  Ehrlichman.  In  substance,  Mr.  Dean  said  he  would, 
but  he  wanted  to  talk  with  Magruder  first,  obviously  for  the  reason  of 
visiting  Mr.  Magruder  that  he  was  not  going  to  support  Magruder's 
testimony  any  longer.  He  felt  in  fairness  to  ISIagruder  that  he  ought 
to  tell  him  that.  And  I  don't  disagree.  It  was  within  days  of  that  meet- 
ing that  Mr.  Magruder  decided  that  he  ought  to,  himself,  go  before  the 
grand  jury,  or  at  least  the  U.S.  attorney,  and  I  think  it  was  on  April  14 
that  he  went  before  the  U.S.  attorney  and  changed  his  testimony. 
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Throughout  this  period  of  time,  the  President  directly,  with  John 
Dean  and  with  messages  delivered  to  Mr.  Mitchell  and  Mr,  Magruder, 
indicated  his  strong  desire  that  they  testify,  that  they  tell  the  truth, 
that  if  they  have  perjured  themselves,  they  purge  themselves  of  that 
perjury  and  tell  the  facts  as  they  have. 

Now,  when  it  was  learned  that  Mr.  Magruder  was  going  to  change 
his  testimony,  presumably  as  a  result  of  Mr.  Dean's  willingness  to  go 
before  the  grand  jury,  the  same  facts  became  known,  of  course,  to  Mr. 
Kleindienst.  Mr.'  Ehrlichman  had  talked  w^itli  Mr.  Kleindienst  on  the 
14th,  and  on  the  15th,  Mr.  Kleindienst  met  with  the  President  in  the 
afternoon  on  Sunday,  and  discussed  the  matter  at  length.  Portions  of 
that  we  have.  He  then  suggested  that  he  would  have  to  recuse  himself, 
and  he  did  so.  Mr.  Henry  Petersen  was  brought  in  to  head  up  the 
investigation. 

Now,  Mr.  Petersen  has  been  described  as  a  good  soldier.  I  suggest 
]Mr.  Petersen  has  been  a  good  soldier  through  many  administrations. 
I  found  nothing  about  his  conduct  that  indicated  in  any  way  that  he 
would  participate  in  anything  that  he  felt  was  improper.  In  fact,  he 
told  the  President  at  one  point,  if  I  thought  you  were  trying  to  cover 
up  for  anybody,  I  would  get  up  and  walk  out.  And  I  think  Mr.  Peter- 
sen would.  I  have  not  the  slightest s  doubt  about  that. 

To  suggest,  though,  that  Mr.  Petersen  did  something  other  than 
what  was  appropriate  seems  to  me  to  not  be  supported  in  the  evidence. 
He  was  anxious  that  the  President  fire  everybody  immediately — 
not  so  much  because  he  thought  they  were  necessarily  guilty,  but  be- 
cause he  thought  it  would  be  bad  for  the  administration  to  have  these 
people  around.  There  was  only  one  problem  :  he  agreed  with  the  Presi- 
dent that  Haldeman,  Ehrlichman,  and  Dean  ought  to  be  treated  alike. 
To  single  one  out  or  two  out  would,  in  his  judgment,  be.  A,  unfair — 
the  President  thought  it  would  be  unfair — and  B,  might  in  fact  im- 
pair their  rights  by  suggesting  that  those  who  were  retained  were 
innocent  and  those  who  were  fired  were  guilty.  Essentially,  Petersen 
agreed. 

Petersen  asked,  however,  that  the  President  not  take  this  step  be- 
cause the  U.S.  attorney's  ofRce  was  engaged  in  negotiations  with  Mr. 
Dean  for  immunity  and  it  may  well  turn  out  they  would  have  to  have 
Mr.  Dean's  testimony  if  they  were  going  to  be  able  to  indict  Mr. 
Haldeman  and/or  Mr.  Ehrlichman. 

So  they  could  not,  in  the  proper  prosecution  of  this  matter,  give  up 
any  chance  of  obtaining  that  testimony  of  Mr.  Dean,  even  if  ulti- 
mately, it  meant  they  had  to  grant  his  immunity.  And  they  wanted 
time  to  do  this.  And  Mr.  Petersen  asked  the  President,  in  effect,  to  hold 
up  and  wait  until  they  had  a  chance  to  conclude  these  discussions.  And 
it  is  exactly  what  happened. 

The  President  received  the  written  resignations  of  all  three  of  them 
on  or  about  the  15th  or  16th.  But  he  held  those.  He  held  those  because 
Mr.  Petersen  asked  him  not  to  do  anything  until  he  had  a  chance  to 
complete  the  negotiations  with  Mr.  Dean  and  his  attorneys. 

Now,  there  has  been  considerable  question  raised  with  respect  to 
whether  or  not  the  President  improperly  disclosed  information 
obtained  from  Mr.  Petersen  to  his  aides,  particularly,  I  guess, 
Mr.  Ehrlichman.  And  I  would  like  to  deal  with  that  specifically  for 
the  moment  if  I  may. 
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First  of  all,  Mr.  Petersen  indicated  that  he  did  not  at  any  time,  first, 
give  any  grand  jury  testimony  to  the  President.  More  importantly,  he 
said  he  never  identified  any  of  the  information  that  he  did  give  to  the 
President  as  grand  jury  information. 

And  third,  the  President  clearly  recognized  a  duty  with  respect  to 
grand  jury  information,  but  not  all  information.  If  I  may  make  a 
specific  reference  to  page  966  of  the  Presidential  submission  of 
April  30  to  which  reference  was  made  during  the  course  of  the  presen- 
tation. The  President  says  to  Mr.  Petersen : 

I  just  want  to  know  if  there  are  any  developments  I  should  know  about,  and 
second,  of  course,  as  you  know,  anything  you  tell  me,  as  I  think  I  told  you  earlier, 
will  not  be  passed  on. 

Mr.  Petersen  says :  "I  understand,  Mr.  President." 

Then  the  President  says:  "Because  I  know  the  rules  of  the  grand 

Now,  clearly  what  the  President  is  saying  in  that  conversation  is,  I 
know  the  rules  of  the  grand  jury  and  I  won't  pass  on  grand  jury  mate- 
rials. And  in  fact,  he  never  did  pass  on  grand  juiy  materials.  He 
didn't  have  any  to  begin  with  and  any  information  he  did  have  was 
never  identified  to  him  as  grand  jury  materials. 

Now,  one  of  the  items  that  it  was  suggested  that  he  passed  on  is  made 
reference  to  on  page,  I  think,  983. 

The  Chairman.  Excuse  me,  Mr.  St,  Clair.  Would  you  identify  just 
what • 

Mr.  St.  Clair.  This  is  page  983,  Mr.  Chairman,  of  the  President's 
submission  of  April  30,  1974.  It  is  a  conversation  between  the  Presi- 
dent and  Mr.  Haldeman  on  April  17, 1973. 

The  Chairman.  That  is  the  edited  transcript? 

Mr.  St.  Clair.  That  is  correct. 

Ms.  HoLTZMAN.  Mr.  Chairman. 

The  Chairman.  We  will  proceed. 

Mr.  St.  Clair.  If  I  may,  on  page  983,  reference  was  made  that  this 
information  was  information  that  was  passed  on  to  the  President.  The 
President  says — well,  I  should  read  a  bit  ahead  to  get  the  context. 
The  President  says,  "Look,  you  have  got  to  call  Kalmbach,  so  I  want 
to  be  sure.  I  want  to  try  to  find  out  what  the  hell  he  is  going  to  say.  He 
told  Kalmbach.  What  did  Kalmbach  say  he  told  him  ?  Did  he  say  they 
wanted  this  money  for  support  or " 

And  Petersen — No ;  Haldeman  says,  "I  don't  Imow.  John  has  been 
talking  to  Kalmbach." 

Then  the  President  says,  "Well,  be  sure  that  Kalmbach  is  at  least 
aware  of  this,  that  LaRue  has  talked  very  frequently.  He  is  a  broken 
man." 

Now,  I  asked  Mr.  Petersen  if  that  constituted  grand  jury  testimony 
or  information.  He  said  it  did  not,  as  it  clearly  does  not.  It  is  certainly 
something  that  I  think  a  person  like  Kalmbach  really  ought  to  be 
aware  of,  and  in  fact,  had  already  been  infomied  of  the  fact,  as  I 
lemember  Mr.  Kalmbach's  testimony,  by  Mr,  O'Brien.  I  am  sure  the 
President  must  have  felt  that  he  didn't  want  Kalmbach  in  some  mis- 
guided effort  to  protect  the  Presidency  and  the  administration  to  tes- 
tify to  matters  that  weren't  fact,  believing  that  Mr.  LaRue,  had  not 
testified  with  respect  to  those  same  matters.  So  that  the  disclosure  to 
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Kalmbach  that  LaRue  had  talked  freely  is  hardly  grand  jury  infor- 
mation, and  is  secondly  a  disclosure  designed  only  to  produce  truth. 

So  when  Mr,  Petersen  said  in  substance  that  there  was  no  grand 
jury  material  passed  to  the  President,  and  in  fact,  the  information 
that  was  passed  to  the  President  was  appropriate  for  the  President,  to 
disclose  to  his  aides  in  the  course  of  determining  what  administra- 
tively should  be  done  for  them,  or  to  them,  it  would  seem  to  me  quite 
clear  that  there  is  no  warrant  in  the  record  to  suggest  that  the  Presi- 
dent was  anything  other  than  acting  properly  in  this  regard. 

Ultimately,  and  we  are  drawing  to  the  close,  Mr.  President- 
Mr.  Chaimian.  That  is  a  slip. 

Utlimately,  of  course,  the  immunity  negotiations  with  Mr.  Dean 
broke  down.  The  prosecution  no  longer  needed  his  testimony.  The 
President,  before  that  had  happened,  however,  we  should  remember, 
said  in  substance  to  Mr.  Petersen,  if  you  need  Dean's  testimony  to  get 
Haldeman  or  Ehrlichman,  go  ahead  and  grant  him  immunity.  But 
I  am  not  going  to  be  blackballed  in  this  matter.  Ultimately,  as  I  say, 
the  prosecutors  determined  that  they  did  not  need  Dean's  testimony  by 
the  immimity  route.  The  negotiations  were  broken  off.  Ultimately 
Dean  entered  a  voluntary  plea  of  guilty  and  his  testimony  became 
available  in  that  manner.  And  the  President  accepted  the  resignation 
of  all  three  of  them. 

Now,  as  I  said  earlier,  sometimes  the  best  wa}^  to  deal  with  these 
matters,  with  an  inference,  inferences  are  properly  to  be  drawn  and 
the  like  are  to  see  and  to  look  at  what  happened.  What  is  the  result, 
ultimately  what  was  the  situation  ?  Ultimately  in  the  case  of  all  of  the 
major  Presidential  aides  testified  freely  without  executive  privilege 
assertions  before  the  Senate  select  committee.  So,  if  there  was  a  con- 
templated coverup  there,  it  never  came  to  pass. 

Furthermore,  they  were  all  released  of  any  obligations  by  way  of 
executive  privilege  or  attorney-client  privilege  to  testify  before  the 
grand  jury.  They  were,  in  fact,  urged  to  do  so  by  the  President.  In 
fact,  I  think  he  at  one  time  announced  sanctions  would  be  imposed  if 
anyone  didn't  testify  before  a  grand  jury. 

The  President  urged  jNIr.  Dean  to  tell  the  truth.  He  urged 
Mr.  IMagruder  to  purge  himself  of  perjury.  He  told  j\Ir.  Mitchell  the 
President  was  preparing  to  let  the  chips  fall  where  they  may,  that 
]Mr.  Mitchell  should  not  keep  quiet  on  his  account.  And  ultimately 
all  of  these  gentlemen  were  indicted  by  a  grand  jury  and  are  now  pre- 
pared to  stand  trial  on  these  issues,  so  that  if  you  want  to  judge  the 
pudding  by  the  eating,  the  process  has  worked.  Maybe  it  should  have 
worked  days  earlier.  I  don't  know.  I  don't  pretend  perfection  on  my 
part  or  even  on  the  part  of  the  President. 

I  find  it  hard  to  be  critical  of  a  President  who  would  stand  by  his 
what  he  thought  were  faithful  aides  until  such  time  as  there  was  evi- 
dence developed  that  they  should  be  released.  I  am  sure  that  if  every 
time  our  associates  were  charged  with  wrongdoing  we  fired  them,  we 
would  never  have  anybody  work  for  us. 

But,  when  it  is  all  said  and  done,  tlie  preservation  of  justice,  of 
administration  of  criminal  justice  has  been  preserved  and  is  func- 
tioning: as  late  as  last  week,  it  functioned,  and  will  function  in  all  of 
these  cases. 
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So,  can  it  be  said  that  what  the  President  did  or  did  not  do  per- 
verted the  administration  of  criminal  justice,  prevented  it  from  fmic- 
tioning-,  distorted  the  end  results  that  can  be  expected  by  the  proper 
functioning  of  this  S3'stem  that  has  been  developed  in  our  jurispru- 
dence over  the  last  couple  of  hundred  years  ? 

Ladies  and  gentlemen,  the  proof  of  that  pudding  is  in  its  eating. 
Mr.  Haldeman,  Mr.  Ehrlichman  and  others,  Mr.  Mitchell  will  stand 
trial.  If  they  are  innocent  they  will  be  set  free.  If  they  are  guilty  they 
will  be  found  guilty.  It  is  not  necessary  for  us  to  judge  them. 

It  seems  to  me  that  the  situation  is  confusing  in  many  respects.  If  it 
is  confusing  for  us  now  after  many,  many  months  of  investigations 
not  only  by  your  very  excellent  staff,  but' by  the  staff  of  the  Senate 
select  committee,  by  the  Office  of  the  Special  Prosecutor  and  other- 
wise, consider  how  confusing  it  must  have  appeared  to  the  President, 
when  faced  with  this  alarming  charge,  consider  yourself  under  the 
circumstances.  ^Vliat  would  you  have  done  that  was  substantially 
different?  If  there  was  a  delay  in  terms  of  days,  was  there  any  real 
prejudice  developed  for  the  people  of  the  United  States  by  reason  of 
that  delay?  Did  not  the  President  use  judgment  in  wanting  to  know  a 
little  more  about  the  evidentiary  support  for  these  charges  before 
acting  on  them?  Clearly  I  submit  that  this  unfortunate,  distasteful 
event  will  be  brought  to  its  just  conclusion,  not  solely  by  reason  of  the 
President's  conduct  but  by  means,  but  certainly  by  reason  of  his 
cooperation  and  his  contribution  to  the  end  result,  in  conjunction  with 
the  Department  of  Justice,  and  these  gentlemen  will  be  prosecuted, 
and  the  right  determination  I  am  sure  will  result. 

But  nothing  in  this  sordid  story  would  constitute,  in  my  view,  a 
warrant  for  the  inference  that  the  President  delil^erately  plotted  to 
obstruct  justice,  that  he  ordered  the  money  paid,  or  authorized  the 
others  to  pay  it  to  Hunt.  That  just  is  not  the  fact.  And  the  evidence,  in 
my  view,  clearly  shows  it  isn't  the  fact. 

Mr.  Chairman,  I  think  I  have  talked  for  about  an  hour  and  a  half. 
It  has  been  my  view  that  arguments  such  as  I  have  made  do  not  retain 
effectiveness,  if  they  have  any  effectiveness  at  all,  much  beyond  this 
period  of  time.  I  would  like  to  say  in  closing  that  I  appreciate  the 
courtesies  that  the  chairman  has  accorded  me,  and  that  the  members  of 
this  committee  have  accorded  me.  I  am  certain  that  you  will  realize 
and  will  acquit  yourself  in  your  very  awesome  responsibilities  with 
responsibility.  It  may  be  that  I  will  not  have  the  opportunity'  to 
address  you  again,  and  after  10  weeks  I  feel  that  we  have  had  a  rela- 
tionship which  I  personally  feel  has  been  cordial. 

I  will  only  say  this,  as  I  said  at  the  beginning,  that  the  American 
people,  in  my  view,  and  you  will  have  to  be  the  judges  of  this,  not  me, 
because  when  I  will  be  finished  I  can  get  up  and  walk  out  that  door, 
but  the  American  people  are  going  to  want  to  be  satisfied  that  a 
President  of  the  United  States  is  not  going  to  be  impeached  on  any- 
thing less  than  clear  evidence  or  justification.  And  I  submit  that  does 
not  exist  in  this  case. 

Mr.  Chairman,  therefore,  may  I  be  excused  ? 

The  Chairman".  Mr.  St.  Clair,  before  you  are,  you  made  reference  in 
your  response  to  a  portion  of  a  transcript  of  a  recorded  conversation 
which  presumably  took  place  on  March  22. 
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Mr.  St.  Clair.  That's  correct,  sir,  and  I  have  copies  for  everybody 
here. 

The  Chairman.  At  what  time  did  that  conversation  take  pl^ce? 

Mr.  St.  Clair.  9 :11,  sir,  to  10 :35  a.m. 

The  Chairman.  Mr.  St.  Chair,  are  you  aware  that  in  presenting  that 
to  this  committee  for  the  first  time  as  a  transcript,  that  that  matter 
was  subpenaed  by  this  committee,  that  conversation  from  9:11  to 
10 :35  a.m.,  and  that  there  was  a  refusal  on  the  part  of  the  President  to 
turn  over  that  particular  conversation  ? 

Mr.  St.  Clair.  Mr.  Chairman,  I  am.  But  the  President  has  author- 
ized me  to  make  this  disclosure  at  this  time.  I  don't  know,  Mr.  Chair- 
man. Am  I  to  be  excused  or  should  I  stay  ? 

The  Chairman.  Are  we  going  to  receive  the  recorded  conversation, 
Mr.  St.  Clair? 

Mr.  St.  Clair.  Mr.  Chairman 

The  Chairman.  My  understanding  was  that  we  had  requested  this 
matter  and  subpenaed  a  recorded  conversation,  and  for  one  reason  or 
another,  my  impression  is  that  the  President  stated  that  that  conversa- 
tion, along  with  other  conversations  that  were  refused  to  us,  were  not 
pertinent  or  relevant  to  the  inquiry.  And  all  of  a  sudden  this  morning 
you  make  reference  to  this  conversation. 

Mr.  St.  Clair.  Well,  Mr.  Chairman,  Mr.  Dean  testified,  as  I  remem- 
ber, that  the  President  in  effect  authorized  the  payment,  and  that's 
the  first  time  that  testimony  had  ever  come  out.  Mr.  Dean  had  pre- 
viously testified  that  nothing  had  been  resolved. 

Mr.  Sarbanes.  Mr.  Chairman,  could  we  inquire  of  the  conversation 
that  took  place  for  1  hour  and  24  minutes  on  the  morning  of  March  22, 
how  many  pages  of  an  edited  transcript  Mr.  St.  Clair  proposes  to 
submit  to  the  committee  this  morning  in  the  course  of  making  this 
final  presentation  ?  In  other  words • 

Mr.  St.  Clair.  Two  and  one-half  pages,  Mr.  Sarbanes. 

Mr.  Sarbanes.  Two  and  one-half  pages  ? 

Mr.  St.  Clair.  Yes,  sir. 

Mr.  Sarbanes.  Of  this  l-hour-and-24-minute  conversation  ? 

Mr.  St.  Clair.  That  is  correct.  This  portion  of  it  relates  to  the 
alleged  blackmail. 

Mr.  Railsback.  Mr.  Chairman? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  St.  Clair,  I  am  very  interested  in  seeing  that 
conversation,  and,  frankly,  some  others  as  well.  I  am  wondering  why 
it  wouldn't  be  better  if  we  are  to  be  asked  to  accept  and  give  credence 
to  or  value  to  a  conversation  that  took  place  at  a  very  relevant  time, 
if  you  wouldn't  make  available  the  whole  1  hour  and  35  minutes  or 
whatever  the  timespan?  Wouldn't  that  be,  wouldn't  that  be  much 
better  so  that  we  could  see  everything  in  context  ? 

Mr.  St.  Clair.  Well,  Mr.  Railsback,  first  of  all,  of  course,  I  don't 
make  these  decisions.  There  is  only  one  person  that  can  make  them. 
It's  the  President's  view  that  this  portion  relates  to  the  blackmail 
allegation  made  by  Mr.  Dean,  and  his  attitude  with  respect  to  those. 
I  will,  of  course,  convey  to  him  your  suggestion  that  the  transcript, 
the  entire  transcript  be  made  available.  But,  I  would  also  say  to  you 
that  the  transcript  is,  the  tape  itself  is  available  to  the  chairman  and 
the  ranking  minority  member  to  verify  if  they  so  desire. 
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Mr.  Railsback.  Is  that  the  entire  tape  ? 

Mr.  St.  Clair.  Yes.  The  same  rules  that  ^vere  applied  in  the  Presi- 
dent's April  30  submission  would  be  applicable,  of  course. 

Mr.  Railsback.  May  I  just  suggest  this  to  you 

The  Chairman.  Would  the  gentleman  yield  for  a  moment?  The 
gentleman  is  aware  that  we  are  talking  about  a  conversation  that  this 
committee  subpenaed  on  April  30  ? 

Mr.  Railsback.  I  understand.  I  understand,  right.  If  I  could 
just  pursue  this,  Mr.  St.  Clair,  I  thought  j^ou  made  a  very  forceful, 
articulate,  fair  presentation  this  morning.  As  one  member,  I  would 
feel  really  delinquent  if  I  don't  pass  to  you  some  concerns  that  I  have 
inasmuch  as  you  are  going  to  be  leaving  this  room  and  this  committee. 
And  we  do  have  a  very  important  responsibility. 

It  is  obvious  I  think  to  you,  it  must  be  obvious  to  you,  as  you  sat  here 
and  heard  the  evidence  that  we  heard,  including  the  testimony  of 
live  witnesses,  for  instance,  John  Dean's  testimony  concerning  the 
conversation  that  he  had  on  September  15,  which  included  a  discus- 
sion about  the  IRS,  now  it's  clear  to  me,  more  clear  than  it  has  ever 
been  before  that  that  17-minute  segment.  13  minutes  of  which  Judge 
Sirica  has  indicated  now  that  he  believes  to  be  relevant  to  the  Special 
Prosecutor's  investigation,  that  that's  very,  very  relevant  to  our  in- 
quir}'.  And  as  one  member,  that  frankly  still  wants  to  give  the  Presi- 
dent the  benefit  of  the  doubt,  it  must  appear  to  you  that  some  of  these 
conversations  that  we  have  subpenaed  are  extremely  relevant,  and  as 
indicated  by  the  evidence,  and  I  just  wonder  if  you  can't  pass  that  on 
to  the  President. 

And  I  know  you  can't  make  that  decision.  But  I  think,  I  think  it's 
going  to  make,  could  make  a  difference  in  the  minds  of  some  people. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

Mr.  St.  Clair.  Well,  Mr.  Railsback,  of  course  I  will  pass  on  your 
views  to  the  President. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

The  CHArRMTAN.  Ms.  Holtzman. 

Ms.  HoLTZMAX.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  I  refrained  from  making  a  point  of  order  out  of 
courtesy  to  Mr.  St.  Clair,  since  I  felt  he  ought  to  present  his  argiunent 
as  a  consistent  and  coherent  whole. 

Mr.  St.  Clair.  Thank  you. 

Ms.  Holtzman.  But  I  do  think  I  would  like  to  register  a  point  of 
order  against  all  statements  in  the  summation  that  he  made  or  a  re- 
sponse that  he  made  in  which  he  said  there  is  no  evidence  to  support 
or  there  is  no  evidence  in  the  record,  because  that  does  not  take  into 
account  the  fact  that  we  have  subpenaed  innumerable  tape  recordings, 
and  we  do  not  know  what  is  contained  therein.  And  therefore,  I  think 
the  statement  that  there  is  no  evidence  is  unsupported  on  the  state  of 
this  record. 

]Mr.  Dennis.  Mr.  Chairman? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  Mr.  Chairman,  on  the  point  of  order  or  whatever  we 
are  on,  I  would  like  to  say  this.  We  have  problems  here  as  we 

The  Chairman.  The  lady  has  merel}^  registered  a  point  of  order. 

Mr.  Dennis.  On  the  point  we  are  discussing  then  we  have  problems 
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we  are  faced  with  here  as  we  all  know.  I  would  like  to  get  as  much 
information  as  possible.  I  share  somewhat  Mr.  Eailsback's  concerns. 
The  record  will  show  that  I  have  voted  for  most  subpenas,  and  I  have 
certainly  worked  as  hard  as  anybody,  even  harder  than  any  other 
member  to  call  as  many  live  witnesses  as  we  can.  That  has  been  my 
policy  right  along. 

Now,  I  think  we  would  be  making  a  very  bad  mistake  not  to  take 
whatever  evidence  we  can  have. 

The  Chairman.  I  agree. 

Mr.  Dennis.  And  we  can  weigh  its  weight,  and  I  hope  the  chair- 
man and  the  ranking  member  will  go  down  and  hear  the  rest  of  it  as 
far  as  I  am  concerned.  But,  we  certainly  should  have  it.  Thank  you, 
Mr.  Chairman. 

Mr.  Wiggins.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Wiggins. 

]\Ir.  Wiggins.  My  parliamentary  inquiry  I  would  have  made  prior 
to  the  gentleman's  argimient,  but  the  Chair  was  not  inclined  to  re- 
ceive comments  at  that  time,  and  I  hope  you  understand 

The  Chairman.  Well,  I  didn't  want  to  interrupt  Mr.  St.  Clair. 

Mr.  Wiggins.  Well,  I  understand.  But,  I  do  wish  to  inquire  of  the 
Chair  whether  or  not  the  record  is  open  for  the  recipt  of  additional 
evidentiary  materials  that  may  develop  between  now  and  the  time 
that  Congress  must  adjudicate  the  issue.  I  raise  that  because  we  have 
the  possibility  of  further  information  coming  as  a  result  of  the  Su- 
preme Court  opinion,  and  we  certainly  ought  to  receive  whatever 
information  of  that  nature  we  can  get. 

The  Chairman.  Of  course.  Absolutely. 

Mr.  Wiggins.  I  understand  then  the  Chair's  ruling  to  be  that  the 
record  is  not  closed  ? 

The  Chairman.  That  is  correct. 

Mr.  Sarbanes.  Mr.  Chairman  ? 

Mr.  Mezvinsky.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No.  I  withdraw  my  question. 

The  Chairman.  May  I  state  before  going  any  further  that  the 
Chair  is  prepared  to  accept  the  matter  that  Mr.  St.  Clair  has  referred 
to.  However,  making  the  Chair's  comments,  and  making  them  very 
strongly  that  the  Chair  accepts  them  with  that  reservation  that  the 
committee  will  have  to  be  aware  of  the  fact  that  on  May  30  there  was 
a  subpena  issued  for  a  conversation  between  the  President  and  Mr. 
Haldeman  which  specified  that  this  conversation  took  place  on 
March  22,  between  9:11  and  10:35  a.m.,  and  for  a  period  thereafter 
there  was  constant  refusal  on  the  part  of  the  President  to  honor  this 
subpena  with,  as  I  recall  his  letter,  the  statement  to  the  effect  that  none 
of  those  conversations  related  in  any  way  to  the  inquiry,  that  the  mat- 
ter of  Watergate  had  been  completed,  and  that  the  committee  had  all 
of  the  information  before  it  that  it  needed.  And  with  that,  Mr.  St. 
Clair,  I  accept  the  transcript,  and  I  waiit  to  thank  you  very  much  for 
having 

]Mr.  Hogan.  Mr,  Chairman  ? 

The  Chairman  [continuing].  Having  been  as  courteous  as  you  have 
been.  And  we  appreciate  the  fact  that  you  have  had  a  very,  very 
difficult  time,  and  we  excuse  you. 
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Mr.  St.  Clair.  Thank  you  veiy  much,  sir, 

Mr.  HoGAN.  Mr.  Chairman  ?  Mr.  Chairman,  it  relates 

The  CiiAiRjviAx.  Before  he's  excused? 

Mr.  HoGAx.  If  I  may,  Mr.  Chairman. 

The  Chairman.  Sure. 

Mr.  HoGAN.  I  recall  some  time  ago  Mr.  St.  Clair  was  about  to  present 
to  us  some  material  that 

The  Chairman.  He  has. 

Mr.  Hogan.  He  has  it  available,  the  green  book  ? 

^Ir.  St.  Clair.  Yes,  sir.  The  briefs  will  be  concluded,  including  last 
night's  testimony,  and  should  be  filed  by  Friday  of  this  week. 

Mr.  Hogan.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  hope.  By  Friday  of  this  week? 

Mr.  St.  Clair.  By  Friday  of  this  week. 

The  Chairman.  Fine,  as  we  would  want  to  include  them. 

Mr.  St.  Clair.  I  am  going  to  go  back  and  read.  Thank  you. 

[Note. — The  material  referred  to  above  may  be  found  in  a  pre- 
viously published  publication  entitled  "Brief  on  Behalf  of  the  Presi- 
dent of  the  United  States''  released  by  the  House  Judiciary  Committee 
in  July  1974.] 

The  Chairman.  Thank  you  very  much,  Mr.  St.  Clair.  Thank  you. 

We  have  a  short  quorum  on,  if  the  members  would  remain  for  just 
a  moment.  I  just  had  a  couple  of  brief  matters  to  discuss.  This  is  a  short 
quorum  and  they  have  already  made  it.  So,  if  any  of  you  members 
would  want  to  say  so  long  to  Mr.  St.  Clair  personally,  why  feel  free 
to  do  so. 

We  have  first  of  all  a  motion  that  I  am  going  to  entertain  regarding 
the  materials  that  need  to  be  printed,  other  materials  that  may  be  pre- 
sented to  the  conunittee,  and  I  would  entertain  that  motion  from  Mr. 
Donohue. 

Mr.  DoNOiitTE.  ]\Ir.  Chairman,  I  move  the  following  resolution  and 
urge  its  adoption  by  the  full  committee.  Kesolved  that  the  committee 
publish  and  upon  publication  release  the  testimony  of  witnesses  and 
other  evidentiary  material  presented  on  and  after  July  2, 1974,  x^ursu- 
ant  to  House  Resolution  803. 

The  Chairman.  The  motion  is 

]\f  r.  Wiggins.  Mr,  Chairman,  may  I  be  heard  ? 

The  Chairman.  INIr.  Wiggins. 

Mr.  Wiggins.  I  have  no  opposition  to  the  motion,  but  it  serves  the 
purpose  of  permitting  me  to  discuss  a  matter  which  I  raised  with  you 
by  letter  today,  and  I  am  sure  that  you  haven't  received  it  as  yet.  But, 
I  am  concerned  about  the  publication  of  material  accumulated  by  our 
staff  under  its  power  that  has  not  been  submitted  to  the  committee 
itself  in  the  form  of  evidentiary  material.  And  I  do  not  undei-stand 
that  there  is  any  authority  granted  by  the  committee  thus  far  for  the 
public  release  of  raw  data  which  was  not  included  within  our  eviden- 
tiary materials.  Am  I  correct  in  that  understanding? 

The  Chairman.  That  is  correct. 

Mr.  Wiggins.  I  hope  the  Chair  will  persist  in  that  ruling  because  I 
think  it  is  appropriate,  and  will  deter  the  staff  from  preparation  of 
materials.  Specifically  I  am  concerned  about  the  Strachan  political 
memoranda  which  was  not  included  within  our  evidentiary  materials. 
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and  it  should  not  be  released  unless  it  is  in  our  evidentiary  materials. 

Mr.  DoAR.  Mr.  Chairman,  could  I  just  make  something  clear? 

The  Strachan  political  matters  memoranda  are  being  organized  for 
the  presentation  as  part  of  the  record  to  the  committee.  They  would 
not  be  released  until  the  committee  decides  to  release  them,  and  so  that 
they  are  not  being  prepared  in  the  same  way  that  the  other  materials 
were  prepared. 

I  want  to  add  one  thing,  Congressman  "Wiggins.  With  respect  to  a 
few  matters  in  the  dairy  industry  publication  that  were  called  to  the 
staff's  attention  during  the  presentation,  and  asked  to  be  made  a  part 
of  the  record,  they  were  added  to  the  dairy  books,  and  the  committee 
membei-s  will  be  advised  of  that,  and  are  being  advised  of  that.  Other 
than  that,  there  is  no  material  being  published  by  the  staff  without 
approval  by  the  coromittee. 

Mr.  Wiggins.  I  am  comforted  by  the  gentleman's  explanation. 

Mr.  HuNGATE.  Mr.  Chairman? 

Mr.  Hutchinson.  ISIr.  Chairman  ? 

The  Chairman.  Mr.  Hutchinson. 

Mr.  Hutchinson.  ]Mr.  Chairman,  I  would  just  like  to  have  a  clear 
understanding  of  the  scope  of  this  motion.  This  relates  specifically  to 
evidentiary  materials,  and  I  understand  from  the  remarks  Mr.  Doar 
just  made  that  this  would  not  be  construed  to  include  the  political 
matters  memoranda  that  is  now  being  prepared  until  further  action  by 
the  committee  ? 

Mr.  DoAR.  That  is  correct. 

The  Chairman.  That  is  correct. 

jSIr.  Doar.  But,  we  will  present  it  to  the  committee  as  x)art  of  the 
record. 

Mr.  Hutchinson.  I  understand  that.  But,  this  motion  here  would 
not  authorize  its  publication. 

Second,  this  phrase  evidentiary  materials,  is  this  going  to  include  the 
so-called  theories  materials  or  anything  of  that  sort  ? 

The  Chairman.  No,  that's  not  evidentiary  material. 

Mr.  Hutchinson.  All  right.  Thank  you. 

Mr.  HoGAN.  Mr.  Chairman  ? 

Mr.  Hutchinson.  I  yield  to  Mr.  Hogan. 

Mr.  HoGAN.  Will  the  material  include  ]Mr.  St.  Clair's  summation  just 
concluded  ? 

The  Chairman.  I  don't  believe  that  that's  part  of  the  evidentiary 
material. 

Mr.  HoGAN.  Will  that  appear  anywhere,  !Mr.  Chairman  ? 

The  Chairman.  Well,  Mr.  St.  Clair,  I  understood,  was  going  to  make 
a  response  available  to  us.  This  was  in  addition,  as  you  know,  and  we 
considered  not  only  giving  Mr.  St.  Clair  an  opportunity  to  be  present 
here,  and  to  respond  orally  as  the  rules  require,  but  we  permitted  him 
to  make  his  presentation  not  only  orally  but  also  a  detailed  informa- 
tion. This  was  merely  an  additional  invitation  so  that  he  might  have 
an  opportunity  to  sort  of  respond. 

Mr.  HoGAN.  Mr.  Chairman,  I  understand  that.  But,  it  seems  to  me 
that  since  we  will  have  a  transcript  of  it,  that  in  fairness  this,  too, 
should  be  made  a  part  of  our  printed  and  published  record. 

The  Chairman.  Well,  we  will  have  a  transcript  of  it  since  we  have 
the  young  lady  who  is  recording  this.  And  one  thing  that  I  would  like 


1912 

to  make  the  gentleman  aware  of  is  that  all  of  these  matters  that  we 
have  really  dealt  with  have  been  evidentiary  presentations,  and  the 
other  materials  presented  by  our  staff,  and  I  believe  that  it  would 
frankly,  other  than  what  serves  as  merely  something  that  the  mem- 
bers have  desired  to  have,  that  I  don't  think  we  ought  to  be  responsi- 
ble for  including  it  as  a  part  of  the  record, 

Mr.  R AiLSBACK.  Mr.  Chairman  ? 

Mr.  HuNGATE.  Mr.  Chairman  ? 

The  Chairman.  ISIr.  Hungate. 

Mr.  HoGAX.  If  I  still  have  the  time,  Mr.  Chairman,  then  I  would 
just  make  one  point.  I  think  that  all  of  us  are  conscious  of  the  historical 
prospective  on  what  we  do  here,  and  I  do  think  that  Mr.  St.  Clair's 
argument,  while  maj'^  not  have  persuaded  all  of  us,  it  was  interesting 
and  will  be  historically  important  I  think  to  future  generations,  and 
I  would  strongly  urge  that  it  be  included  in  some  of  our  published 
materials. 

The  Chairman.  Well,  I  am  sure  that  in  some  w-ay  that  will  be  avail- 
able. 

Mr.  HuxGATE.  Mr.  Chairman? 

The  Chairman.  I  am  talking  about  the  manner  in  which  it  is  going 
to  be  included. 

Mr.  Hungate.  Mr.  Chairman,  I  am  waiting  first. 

Back  to  the  political  tricks  memorandums.  Do  I  now  understand 
that  they  are  available  to  any  Member  of  the  Congress  to  read  ? 

Mr.  DoAR.  That's  true. 

Mr.  Hungate.  Is  that  correct  ? 

The  Chairman.  What  are  you  making  reference  to  ? 

Mr.  Hungate.  A^Hiat  we  just  said  we  weren't  going  to  publish. 

The  Chairman.  That  is  correct. 

Mr.  Hungate.  But  you  don't  think  any  Member  of  the  House  of 
Representatives  is  not  now  entitled  to  read  those,  is  that  not  correct? 

Mr.  DoAR.  Mr.  Congressman,  I  didn't  say  the  committee  wasn't  go- 
ing to  publish  it.  The  procedure  has  been,  prior  to  the  time  any  mate- 
rial is  published  that  the  chairman  and  the  ranking  minority  member 
clear  that  material,  and  that  was,  as  authorized  by  the  committee,  and 
so  all  of  the  publications  to  date  have  been  reviewed  or  reviewed  gen- 
erally, and  when  this  additional  material  comes  forward,  that  will 
follow  the  same  procedure,  subject  to  the  committee's  will. 

Mr.  Hungate.  I'm  sorry.  That  was  not  my  understanding  of  the 
responses  to  Mr.  Hutchinson  and  Mr.  Wiggins'  inquiry. 

Mr.  Wiggins.  Would  the  gentleman  yield  ? 

Mr.  Hungate.  I  will  yield. 

Mr.  Wiggins.  I  will  be  happy  to  clear  up  my  understanding.  There 
is  a  difference  between  the  right  of  the  Members  to  view  raw  data  to 
determine  its  relevancy  and  the  right  of  Congress  to  do  so.  That  is 
a  different  issue  than  the  release  to  the  public  of  material  which  the 
Congre-ss  may  well  have  rejected  as  irrelevant.  I  am  concerned  about 
what  I  would  regard  the  abuse  of  our  power  to  seize  and  inspect 
evidence  which  we  ultimately  reject  under  our  impeachment  authority. 
It  would  be  an  abuse  to  place  that  in  the  public  domain  if  we  attach 
no  evidentiary  significance  to  it. 

Mr.  PIungate.  Mr.  Chairman,  if  I  understand  our  agreement  here, 
we  have  made  no  real  decision  on  the  publication  of  the  raw  data  ? 
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The  CiiAmaiAN.  That  is  correct. 

]\Ir.  HuNGATE.  This  is  still  in  the  hands  of  the  committee? 

The  Chairman.  That  is  correct. 

Mr.  HuNGATE.  And  the  Chair  and  the  ranking  Member,  but  insofar 
as  a  jNIember,  if  I  understand  Mr.  Wiggins'  use  of  Members,  you  mean 
JNIembers  of  the  House  of  Kepresentatives  ? 

The  Chairman.  That  is  correct. 

]Mr.  Hungate.  Are  free  to  examine  the  material  if  they  see  fit? 

The  Chairman.  That  is  correct. 

jNIr,  Hungate.  Thank  you. 

The  Chairman,  The  question  is  on  the  motion — ]Mr.  Cohen  ? 

Mr,  Cohen.  I  have  a  question,  Mr.  Chairman.  I  would  like  to  direct 
my  remarks  to  you,  Mr.  Chairman.  And  in  response  to  what  Mr. 
Hogan  said  that  I  think  that  we  are  all  aware  of  the  historical  impor- 
tance of  the  function  that  we  have  been  engaged  in  over  the  months, 
and  I  for  one  think  that  because  of  its  historical  implications  that 
we  ought  to  have  Mr,  St,  Clair's  argument  as  a  part  of  the  record  as 
well  as  Mr,  Doar  and  !Mr.  Jenner  when  they  present  their  arguments 
next  week  in  marshaling  the  evidence.  I  think  that  should  be  part  of 
our  record  as  well,  and  as  long  as  it  is  understood  that  the  record 
remains  open,  I  will  be  more  than  happy  to  support  this  motion  with 
the  understanding  we  will  have  all  of  the  arguments  presented  as 
a  part  of  an  additional  record  of  what  took  place  before  this  committee. 

]Mr.  Sarbanes,  Would  the  gentleman  yield  on  that  ? 

]Mr.  Cohen,  I  yield  to  the  gentleman, 

]Mr,  Sarbanes,  It  seems  to  me  on  both  your  point  and  Mr.  Hogan's 
point,  that  was  a  matter  to  be  resolved  by  the  full  committee  in  the 
future,  that  this  motion  that  is  now  before  us  does  not  reach  to  that 
material  and  ought  not  to,  and  that  we  ought  to  go  ahead  and  act  on 
this  motion,  recognizing  that  we  are  reserving  the  decision  on  the 
other.  I  am  frankly  inclined  to  agree  with  the  view  that  has  been 
expressed  about  it,  but  I  just  don't  think  that  we  ought  to  attempt  to 
decide  it  right  now,  and  that  we  ought  to  go  ahead  and  to  act  on  this 
motion  and  approve  this  thing  and  move  ahead. 

Mr.  Seiberling.  Mr.  Chairman,  would  the  gentleman  yield?  Mr, 
Chairman,  I  certainly  concur  with  what  Mr.  Sarbanes  and  Mr,  Cohen 
said  on  the  matter  of  arguments,  but  the  appropriate  time  to  release 
them  is  when  both  sides'  arguments  have  been  completed. 

But,  Mr.  Chairman.  I  thought  we  were  clear  as  to  the  effect  of  this 
resolution  until  Mr.  Doar  made  the  statement  that  the  normal  pro- 
cedure was  that  additional  materials  would  be  released  upon  approval 
by  the  chairman  and  the  ranking  minority  member,  which  completely 
confused  the  picture  again,  I  understood  that  it  is  the  Chair's  posi- 
tion that  all  this  resolution  does,  and  that  all  we  are  going  to  release 
is  material  that  has  been  presented  to  the  committee. 

The  Chairman.  That's  correct. 

]\rr.  Seiberling,  Is  that  correct  ?  Thank  you. 

The  Chairman,  The  question 

Mr,  Dennis.  Mr.  Chairman? 

Tlie  Chairman,  Mr,  Dennis. 

Mr,  Dennis,  I  would  like  to  offer  a  motion  to  amend  the  motion. 
Stick  in  after  the  words  "evidentiary  material"  the  words  "and  the 
argument  of  counsel." 
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The  Ctiairmax.  Oh,  no.  no. 

;Mr.  Denxis.  Well,  I  certainly  think  that  T  am  entitled  to  offer  a  mo- 
tion, and  i  don't  see  any  reason  why  it  sliouldn't  be  decided  rijrlit  now. 
That  is  Mr.  Dear's  argument,  Mr.  St.  Clair's  argument,  everybody's 
arenment. 

The  CHAiRMAisr.  There  is  a  parliamentary  inquiry. 

;Mr.  Saxdmax.  ;Mr.  Chairman.  I  am  a  little  bit  confused,  and  I  am 
not  trying  to  be  nitpicking  here.  But  the  phrase,  "other  evidentiary 
material,"  are  we  talking  about  all  of  the  exhibits  and  all  of  the  other 
things  that  have  been  presented  ? 

The  Ctiairmax.  The  presentation  with  the  exhibits,  and  other  docu- 
ments that  were  presented  here  during  the  course  of  the  evidentiary 
presentation. 

]\Ir.  Saxdmax.  Now,  when  we  do  that 

The  Chairmax.  During  the  course.  Now,  this  relates  to  the  live 
witness  phase  of  the  hearing,  because  all  of  the  other  the  committee 
has  alreadv  acted  upon. 

INIr.  Saxdmax.  "WTiat  I  am  thinking  about,  ]\Ir.  Chairman,  for  ex- 
ample, the  intern  having  been  very  critical  of  Colson's  office.  I  don't 
even  know  what  he  said,  but  I  am  just  using  that  as  an  example.  I 
can  hardly  see  how  that  can  be  included,  and  I  don't  even  know  what 
was  in  it,  I  am  talking  about,  for  example,  and  I  don't  know  what  was 
in  the  critique  that  the  intern  wrote  about  Colson's  office,  but  remem- 
ber we  had  some  dissertation  on  that,  where  an  intern  that  was  in  his 
office  wrote  a  sharp  critique  about  how  his  office  was  functioning  and 
what  not,  and  I  don't  even  know  what  was  in  it. 

The  Ctiair]max.  Mr.  Colson  testified  regarding  that. 

Mr.  Sandman.  Is  something  like  that  going  to  be  included  in  this? 

The  Chairman.  Well,  Mr.  Colson  testified  regarding  that  and  made 
reference  to  it  during  the  course  of  his  testimony,  and  I,  and  I  think 
that  it  certainly  would  be  appropriate  for  the  members  to  have  a  right 
to  evaluate  it  when  it  considers  this  presentation. 

Mr.  Dexxis.  Parliamentary  inquiry. 

Mr.  Saxdmax.  How  can  we  consider  that  being  evidentiary  at  all  ? 
I  just  can't  understand  it.  I  am  only  using  that  as  an  example,  INIr. 
Chairman,  because  I  don't  know  what  was  in  the  writeup. 

Mr.  Dexxis.  Mr.   Chairman,  parliamentary  inquiry. 

]\Ir.  Saxdmax.  I  can't  see  counsel's  argument  being  any  less  valuable 
than  that  kind  of  a  document.  That's  the  point  I  am  making. 

The  Chairmax.  Well,  counsel's  response  is  not  a  response  that  goes 
to  the  evidentiary  material,  but  a  response 

Mr.  Saxdmax.  I  understand. 

The  Chairman.  Entirely  apart.  And  this  was,  you  must  remember, 
this  phase  that  we  are  now  discussing  is  the  testimony  of  the  witnesses. 
IVfr.  St.  Clair's  response  went  to  the  totality  of  the  presentation  before 
us,  and  I  think  if  the  jxentleman  from  Indiana  would  kindly  reflect 
and  reconsider  he  would  just  withdraw  the  amendment  that  he  offered, 
because  frankly,  it  has  no  pertinency,  no  relevancy,  and  I  would  have 
to  frankly  state  that  it  really  does  not  have  any  bearing  on  what  we 
are  now  considering  in  this  motion. 

Mr.  Dennis.  May  I  ask  the  chairman  a  question  ? 
The  Chairman.  Mr.  Dennis. 
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Mr.  Dennis.  Does  the  portion  of  the  transcript  which  was  introduced 
in  the  course  of  Mr.  St.  Clair's  argument  this  morning  of  March  22, 
is  it  embraced  within  the  terms  of  this  motion  and  will  it  be  printed  l 

The  Chairjlan.  It  is  in  his  response. 

Mr.  Dennis.  That  is  right,  and  if  the  motion  stands  as  it  is,  witli- 
out  the  argiunent  of  counsel,  will  that  then  not  be  published  at  this 
time,  or  will  it  be  ? 

The  Chairman.  It  will  be  published  with  the  argument  of  counsel. 

]\[r.  Dennis.  Eight.  But,  you  don't  regard  it  as  other  evidentiary 
material  within  the  meaning  of  this  motion  ? 

The  Chairman.  That's  correct. 

Mr.  Dennis.  Well,  I  insist  on  my  motion.  I  think  that  is  evidentiary 
material  which  should  be  in  here,  and  I  just  think  counsel's  argument, 
why  we  have  the  arguments  of  the  counsel  for  and  against  Andrew 
Johnson  as  a  part  of  the  record,  and  why  in  the  world  shouldn't  we 
do  it  here  ?  What's  the  objection  ? 

Mr.  Seiberling.  Would  the  gentleman  yield  ? 

Mr.  Dennis.  Sure,  I  yield.  I  don't  see  why  we  nitpick  about 
everything. 

Mr.  Seiberling,  If  the  gentleman  offers  his  amendment,  I  will  imme- 
diately offer  an  amendment  to  it  to  change  it  to  provide  that  it  will 
be  published  after  the  completion  of  counsel's  argument,  and  those  will 
be  published  separately,  so  you  will  have  accomplished  nothing  if  this 
amendment  carries. 

Mr.  Hungate.  Will  the  gentleman  from  Indiana  yield,  please  ? 

Mr.  Dennis.  Of  course,  I  yield. 

Mr.  Hungate.  If  there  is  any  objection  to  anj^  member  of  this  com- 
mittee to  the  ultimate  publication  of  Mr.  St.  Clair's  closing  argument, 
I  don't  loiow  of  it.  I  wonder  if  there  is,  if  they  wouldn't  express  it, 
because  I  don't  think  that  we  are  talking  about  publishing  it  or  not 
publishing  it,  as  a  committee.  It  will  be  published.  It  is  simply  a  ques- 
tion of  whether  to  publish  it  now. 

Mr.  Dennis.  The  question  is  when  it  is  going  to  be  published,  and  if 
it  will  be  published  when  it  will  do  the  President's  case  any  good,  or 
after  we  are  through.  That  is  all  I  want  to  know. 

Yes,  I  yield  to  the  gentleman  from  California. 

]\Ir.  Edwards.  Certainly  in  all  fairness  it  should  be  published  in 
accordance  with  the  usual  rules  of  publication  as  we  have  been  publish- 
ing materials  from  the  committee,  is  that  not  correct  ?  It  should  not  be 
published  before  or  after  in  violation  of  any  of  the  way  we  have  been 
doing  things  ? 

Mr.  Dennis.  Well,  I  don't  see  why  we  shouldn't  publish  everything 
we  have  got  to  date. 

Mr.  Edwards.  I  think  that's  what  we  are  doing,  aren't  we,  as  fast  as 
they  are  prepared  ? 

The  Chairman.  That  is  correct. 

]Mr.  DoAR.  It  is  my  judgment,  Mr.  Chairman,  that  these  21^  pages 
is  not  really  part  of  Mr.  St.  Clair's  response,  it  is  what  he  purports  to 
be  supplemental  evidentiary  material.  And  with  the  other  material 
that  has  come  to  the  committee  with  the  last  publication,  there  has  to 
be  some  way  to  have  that  published  too,  and  this  should  be,  should  be 
published.  And  with  your  remarks  when  you  received  it,  not  as  part 
of  Mr.  St.  Clair's  argument,  although  it  could  be  included  in  that,  but 
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also  as  a  separate  document  just  as  we  have  or  %YOuld  if  we  offered  some 
additional  things  from  the  staff.  We  have  an  affidavit  of  Mr.  Kehrli  to 
offer.  That  would  go  in  pursuant  to  the  usual  rules  of  publication. 

INIr.  Dennis.  Mr.  Chairman,  if  I  may  say  that  if  the  suggestion  of 
counsel  is  adopted,  that  that  excerpt  from  the  March  22  tape  be  in- 
cluded in  the  record  at  this  time  as  evidentiary  matenal,  I  would  be 
far  more  inclined  to  defer  the  matter  presented  by  the  amendment  to 
a  later  date  than  otherwise  I  would  be. 

The  Chairman.  Well,  I  might  say  to  the  gentleman  that  despite  the 
fact  that  I  think  Mr.  St.  Clair  even  in  presenting  this  other  additional 
matter  transgressed  the  rules  once  again,  because — well  now,  just  a 
minute.  We  have  established  rules.  And  the  rules  of  the  committee 
provide  that  should  President's  counsel  wish  the  committee  to  receive 
additional  evidence,  other  evidence,  he  shall  be  invited  to  submit  writ- 
ten requests  and  precise  summaries  of  what  he  would  propose  to  show, 
and  then  the  committee  would  make  a  recommendation. 

I  know  the  Chair  very  liberally  tried  to  understand  that  Mr.  St. 
Clair  was  going  to  submit  this,  and  has  made  no  objection  to  the  fact 
that  Mr.  St.  Clair  has  not  followed  the  rules,  but  I  would  urge  that  it  is 
not  and  doesn't  comport  with  our  rules  and  with  the  natural  flow 
of  information,  the  evidentiary  material,  and  therefore,  I  would  hope 
that  the  gentleman  would,  in  keeping  with  what  Mr.  Doa^  has  stated, 
and  knowing  that  we  have  printed  everything,  and  I  for  one  don't 
intend  to  withhold  anything  from  the  public,  and  I  hope  that  none  of 
ns  would,  that  this  be  made,  will  be  made  a  part  of  the  evidentiary 
record. 

But,  under  the  reservations  I  am  sure  that  all  of  us  are  going  to  be 
aware  of  the  fact  that  we  have  to  accept  that  with  complete  reserva- 
tions. 

Mr.  Dennis.  Well,  Mr.  Chairman,  the  gentleman  from  Indiana 
is  still  not  clear  whether  if  he  withdraws  his  amendment  the  exhibit 
of  the  March  22  conversation  will  or  will  not  be  published  under  this 
motion,  as  unamended,  and  I  would  like  to  have  a  clear  answer  to  that 
question. 

The  Chairman.  Well,  that  is  part  of  the  evidentiary  material. 

Mr.  Dennis.  And  as  such  will  be  published  ? 

The  Chairman.  Will  be  published. 

Mr.  Dennis.  In  that  case  I  withdraw  my  amendment. 

The  Chairman.  Despite  the  fact  that  it  was  outside  of  the  rules. 

Mr.  Sarbanes.  I  move  the  previous  question. 

The  Chairman.  The  question  is  on  the  motion.  All  those  in  favor 
please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

Mr.  Chairman.  The  ayes  have  it,  and  the  motion  is  agreed  to. 

Mr.  Wiggins.  Mr.  Chairman,  not  controversial  I  trust,  I  asked,  Mr. 
Chairman,  that  the  staff  provide  a  small  item  of  evidentiary  material 
wliich  has  not  heretofore  been  included  in  our  materials ;  namely,  the 
statements  of  the  President  which  were  introduced  in  the  Judge  Ge- 
sell  trial  of  Mr.  Ehrlichman  with  respect  to  his  participation,,  if  any, 
in  the  Fielding  break-in. 


1917 

And  incidentally,  we  have  a  pending  request  with  respect  to  Hunt 
grand  jury  testimony,  and  the  staff  was  going  to  attempt  to  negotiate 
with  the  Special  Prosecutor  to  get  Hunt's  grand  jury  testimony  on  or 
about  March  28,  1973,  and  I  reassert  that.  I  hope  that  you  will  con- 
tinue in  that  respect. 

Mr.  DoAR.  All  right. 

The  Chairman.  Mr.  Doar,  how  soon  will  it  be  before  the  committee 
is  going  to  be  able  to — ^I  know  this  is  another  task  that  the  staff  is 
going  to  be  imposed  upon  to  do  within  a  short  period  of  time,  but  I 
really  do  believe  that  that  material  that  was  referred  to  this  morning 
as  a  set  of  the  Ehrlichman  notes,  I  would  hope  that  we  are  able  to 
provide  for  the  set  of  notes  or  a  comparison,  the  actual  set  of  notes 
for  examination  by  the  members  of  the  committee. 

Mr.  DoAR.  There  are  two  sets  ready  for  examination  now,  and  the 
analysis  is  being  worked  on  now,  so  that  there  will  be  someway  that  the 
committee  can  look  at  it  and  get  a  sense  of  it  as  quickly  as  possible. 
We  will  probably  make  another  eight  or  nine  sets  of  it  so  that  full 
sets  will  be  available  for  any  committee  members  if  the  committee 
members  wish  to  see  them  over  at  our  offices  or  we  can  get  it  over,  we 
can  have  it  brought  over  to  a  particular  office. 

The  Chairman.  And  for  whatever  it  is  worth,  I  would  urge  the 
members  of  the  committee  to  please  examine  these. 

Ms.  HoLTZMAN.  Mr.  Chairman? 

The  Chairman.  Ms.  Holtzman. 

jNIs.  Holtzman.  Along  those  lines,  I  wonder,  Mr.  Doar,  for  our 
understanding  of  what  was  not  produced  to  this  committee,  if  you 
could  prepare  the  materials,  prepare  the  materials  you  received  from 
the  Special  Prosecutor  and  bracket  those  portions  which  were  omitted 
in  the  President's  submission  to  us.  I  think  that  would  make  it  very 
easy. 

Mr.  Doar.  That  is  what  we  are  doing. 

Ms.  Holtzman.  Thank  you. 

Mr.  Doar.  There  are  185  pages. 

The  Chairman.  Mr.  Fish. 

Mr.  Fish.  Mr.  Chairman,  at  the  outset  today,  you  told  us  about 
housekeeping  matters,  and  then  a  discussion  of  the  procedures  to  be 
followed  next  week,  and  I  was  wondering  if  you  could  tell  me  then, 
I  understand  we  have  the  theories  of  the  case,  and  what  is  the  agenda 
for  the  committee  this  afternoon  and  Friday  and  Saturday  of  this 
week  ? 

The  Chairman.  The  committee  will  hold  closed  briefing  sessions  to- 
morrow and  Friday,  tomorrow  and  Saturday,  and  we  will  meet  at 
10  o'clock  in  the  morning. 

Mr.  Wiggins.  Are  the  theories  available  now,  Mr.  Chairman? 

The  Chairman.  The  theories,  or  the  articles,  proposed  articles,  I 
understand  are  still  in  the  process  of  being  readied.  I  can  tell  you  that 
I  have  examined  some.  They  aren't  really  in  order  to  be  presented  to 
the  committee  until  tomorrow  morning,  but  I  am  sure  you  will  have 
a  sufficient  time  on  Friday  and  Saturday  to  examine  them. 

Mr.  Fish.  Mr.  Chairman,  to  continue  that,  does  the  chairman  con- 
template then  debate  by  the  full  committee  starting  on  Monday  ? 

The  Chairman.  No.  The  Chair  recognizes  first  of  all  that  there  have 
been  these  delays  in  the  information  that  should  be  available  to  the 
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committee.  That  has  been  dela^yed,  and  for  that  reason,  and  in  order 
that  the  members  of  the  committee  have  sufficient  opportunity  to  exam- 
ine and  study  the  matters  that  come  to  their  intention,  I  intend  to 
schedule  the  commencement  of  actual  debate  on  any  resolution  for 
Wednesday  of  the  next  week. 

Now,  it  is  my  intention,  and  I  think  that  the  members  might  just 
consider  this,  but  it  is  my  intention  to  propose  that  what  we  might  do 
would  be  to  take  a  period  of  no  more  than  30  hours,  30  hours,  and  10 
of  those  houi-s  would  be  allotted  for  the  purposes  of  general  debate  or 
general  discussion.  This  means  when  you  break  it  down  to  not  more 
than  15  minutes,  approximately  15  minutes  or  more  minutes  for  each 
member  on  the  question  of  general  debate.  For  the  consideration  of  any 
proposed  articles,  there  would  be  another  20  hours,  at  which  time  we 
would  then,  however,  have  voted,  and  I  think  that  this  is  all  a  total 
of  30  hours.  And  actually,  if  you  consider  we  would  have  to  spend  at 
least,  well,  6  hours  a  day,  7  hours  a  day  which  would  mean  at  least  5 
days.  And  I  think 

Mr.  Fish.  Commencing  when  ? 

The  Chairman,  We  would  probably  go  on  through  Wednesday, 
Thursday,  Friday,  Saturday,  and  possibly  Monday,  at  which  time  we 
would  conclude.  But,  it  would  be  my  proposal,  my  plan,  that  we  do  all 
this  within  the  period  of  30  hours. 

Mr.  Fisii.  Thank  you,  Mr.  Chairman. 

The  CiiAiRJUAN.  That  would  be  in  toto.  Actually,  so  that  the  mem- 
bers may  know,  in  total,  the  members  would  have  liad  better  than  50 
minutes  per  member. 

Mr.  Dennis.  Mr.  Chairman,  I  don't  think  I  quite  imderstood  one 
thing  you  said.  You  get  to  the  20  hours  on  proposed  argument,  and  I 
understood  you  to  say  at  which  time  we  would  have  voted  ? 

The  Chairman.  Well,  at  the  conclusion. 

Mr.  Dennis.  At  the  conclusion  of  the  debate  on  the  articles,  then,  is 
when  we  will  vote  ? 

The  Chairman.  Yes. 

Mr.  Dennis.  OK. 

Mr.  HoGAN.  Votes  on  articles  as  they  occur  ? 

The  Chairman.  Seriatum,  right. 

]\Ir.  Dennis.  And  what  is  the  nature  of  the  briefing  tomorrow  and 
Saturday  ? 

The  Chairman.  Well,  the  briefing  will  be  by  counsel  who  will  pre- 
sent the  theories  with  the  proposed  articles  and  supported  by  what- 
ever evidentiai'y  material  or  data. 

Mr.  Dennis.  It  will  be  a  basis  for  the  articles,  more  or  less? 

The  Chairman.  Yes.  My  understanding  is  as  w^ell  that  there  has  been 
requested  of  Mr.  Garrison  a  presentation,  and  I  would  hope  that  while 
we  are  not  aware  of  just  what  that  might  be,  that  that  would  be  ready 
so  that  we  would ■ 

Mr.  Dennis,  That  was  the  next  thing  I  was  going  to  ask  the  chair- 
man, if  Mr,  Garrison  would  be  permitted  to  present  his  also? 

The  Chairman.  Yes,  sir. 

Mr.  Eangel.  Who's  Mr.  Garrison  ? 

Mr,  Butler,  Mr.  Chairman  ? 

The  Chairman.  Mr.  Butler  ? 
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Mr.  Butler.  With  reference  first  to  the  information  which  counsel 
has  promised  us,  and  I  recognize  the  pressure  that  you  are  under,  but 
timewise  I  am  most  anxious  to  examine  the  theories  as  early  as  pos- 
sible. Could  you  give  us  some  possibility  that  we  might  have  an  op- 
portunity to  pick  them  up  this  afternoon  ? 

Mr.  DoAR.  No,  they  are  just — it  is  just  impossible. 

Mr.  Butler.  All  right.  Let  the  record  show  my  disappointment. 

Xow,  Mr.  Chairman,  I  have  another  question.  Will  the  reporter, 
will  this  be  transcribed?  I  am  going  to  have  to  be  absent  for  a  portion 
of  the  briefing,  but  I  would  like  to  be  kept  abreast  of  it,  and  I  would 
like  to  think  that  that  will  be  transcribed. 

The  Chairman.  Oh,  of  course. 

Mr.  Butler.  And  I  wanted  to  be  certain  of  that. 

The  Chairisian.  Of  course. 

Mr.  Butler.  All  right,  now. 

Finally,  Mr.  Chairman,  with  reference  to  the  10  hours  of  general 
debate,  I  assume  we  will  adopt  some  kind  of  a  rule  which  will  spell 
this  out?  Will  that  require  at  that  time  a  waiver  of  the  5-minute  rule 
with  reference  to  amendments  ? 

The  Chairman,  Well,  the  5-minute  rule  only  applies  to  the  question 
of  hearings  with  witnesses. 

Mr.  Butler.  All  right.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Arid  the  Chair  has,  in  an  effort  to  try  to  be  reason- 
able with  time,  and  liberal  with  time,  and  at  the  same  time  under- 
standing the  magnitude  of  this  problem,  has  thought  of  15  minutes 
at  least  in  general  discussion  and  all  told,  it  figured  out  at  about  50 
minutes  per  member,  if  each  member  were  to  use  the  50  minutes. 

Mr.  Butler.  Mr.  Chairman,  I  hate  to  trespass  so  long,  but  one  more 
question  with  reference  to  the  10  hours  of  general  debate.  Does  it  con- 
template that  we  will  be  on  the  floor  before  the  general  debate  with 
some  kind  of  a  motion  ? 

The  Chairman.  Yes.  There  will  be  before  each  committee  member 
a  resolution  with  whatever  articles  are  proposed. 

Mr.  Butler.  Thank  you,  ]\Ir.  Chairman. 

Mr.  HoGAN.  Mr.  Chairman?  Mr.  Chairman? 

The  Chairman.  Mr.  Hogan. 

Mr.  HoGAN.  So  that  we  might  plan,  the  chairman  indicated  that  to- 
morrow we  would  begin  at  10  o'clock.  Could  he  tell  us,  will  we  begin 
on  Saturday  at  10  o'clock  as  well,  and  the  estimation  termination 
time  on  Saturday. 

The  Chairman.  Well,  we  would  hope  to,  we  would  hope  to  get 
through  within  a  reasonable  hour.  But,  if  the  members  want  to  go 
on 

Mr.  HoGAN.  The  gentleman  from  Maryland  has  a  speech  that  eve- 
ning. I  am  wondering  if  I  should  cancel  it  or  whather  I  should  assume 
that  I  would  be  able  to  make  it  ? 

The  Chairman,  I  would  hope  that  it  is  going  to  be  in  the  interest 
of  members  to  be  able  to  utilize  this  informal  briefing  session  in  prep- 
aration and  readiness  for  whatever  debate  we  contemplate  the  fol- 
lowing week. 

Mr.  HoGAN.  I  appreciate  that,  Mr.  Chairman.  But,  is  it  anticipated 
that  it  will  continue  on  into  Saturday  evening  ? 

The  Chairman.  Well,  no,  I  really  don't  believe  so. 
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Mr.  Dennis.  Mr.  Chairman  ? 

Mr.  Flowers.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Flowers. 

Mr.  Flowers.  Mr.  Chairman,  I  liave  two  points  and  I  don't  want 
to  belabor  either  one  of  them.  But,  I  personally  would  be  concerned 
with  establishing  in  advance  a  20-hour  moratorium  on  debate  on  the 
articles  of  impeachment.  I  don't  see  how  we  can  do  that,  inasmuch  as 
the  explaining  of  any  potential  articles  is  perhaps  the  most  important 
part  of  our  entire  work  here.  And  I  think  we  have  to  contemplate 
many,  many  amendments  to  any  proposal.  And  to  say  in  advance  that 
we  are  going  to  be  hamstrung  to  20  hours  when  we  may  not  take  that, 
but  no  one  can  sa}^,  I  just  don't  see  how  we  can  do  it. 

And  my  second  point  is  that  I  would  strongly  urge  that  we  consider 
adopting  a  procedure,  in  effect,  like  we  work  in  the  House;  that  is,  in 
the  committee  of  the  whole,  where  you  amend  the  bill  and  then  you 
delay  the  vote  on  that  bill  until  you  go  back  into  the  House,  because 
if  we  begin  debate  on  the  first  proposed  article  of  impeachment  and 
we  vote  on  it  up  or  down  at  the  end  of  that,  then  if  something  else^ — the 
sense  of  drama  that  is  now  enjoyed  by  this  committee  will  be  lost  be- 
fore we  get  through  with  the  30  hours. 

The  CiiAiEMAN.  Well,  the  Chair  is  trying,  is  trying  to  suggest  that 
as  a  matter  of  reasonableness  and  procedure  that  20  hours  seems  to  me 
to  contemplate  at  least  4  days  and  that  I  think  that  if  the  committee 
seeks  to  extend  it,  the  committee  can  by  majority  vote  do  so.  But,  I  think 
that  setting  some  time  at  least  within  a  reasonable  limit  is  entirely 
I  think  reasonable  and  responsible.  I  would  hope  that  we  follow  such 
a  proposal. 

Mr.  Dennis.  Mr.  Chairman? 

INIr.  Flowers.  What  about  the  second  point  ?  "Wliat  is  the  process  by 
which  you  would  call  for  votes  on  the  various  proposed  articles  of 
impeachment? 

The  Chairman.  Well,  it  would  be,  it  would  have  to  be  ad  seriatum, 
one  following  the  other,  and  the  question  of  debate  will  be  just  debate 
in  the  first  10  hours,  so  there  won't  be  any  vote  at  that  time. 

But,  following  that,  and  the  question  of  amending,  and  taking  each, 
whatever  articles  may  be  proposed  in  sequence,  and  then  voting 
accordingly. 

Mr.  Flowers.  Well,  that's  when  we  will  lose  our  audience  right 
there. 

Mr.  Dennis.  Talking  about  the  audience.  Mr.  Chairman — Mr.  Chair- 
man ?  I  don't  want  to  belabor  this,  I  just  want  to  be  sure  I  have  the 
schedule  straight.  Now,  tomorrow  and  the  next  day,  briefs,  right? 

The  Chairman.  Right. 

Mr.  Dennis.  Monday  and  Tuesday  are  days  off  ? 

The  Chairman.  Well,  it  may  be  necessary  to  schedule  a  meeting  on 
Monday. 

Mr.  Dennis.  OK,  but  debate  starts  Wednesday  ? 

The  Chairman.  That  is  correct. 

Mr.  Dennis.  Then  you  intend  to  run  debate  approximately  until 
when  ? 

The  Chairman.  Through  Saturday,  if  not  through  Monday. 

]Mr.  Dennis.  And  anj'way,  there  would  be  no 
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The  Chairman.  And  not  Sunday. 

Mr.  Dennis.  Not  Sunday  ? 

The  Chairman.  Not  Sunday. 

Mr.  Dennis.  So  there  would  be  no  voting  before  Saturday  at  the 
earliest  ? 

The  Chairman.  It  would  not  appear  to  be,  no.  I  don't  see  how  we 
could  do  it. 

^Ir.  Dennis.  For  instance,  I  have  a  problem  of  Thursday  night  at 
home. 

The  Chairman.  Oh,  no. 

]Mr.  Dennis.  Voting  by  that  time  ? 

The  Chairman.  No. 

Mr.  Dennis.  All  right. 

The  Chairman.  This  is  a  live  quorum,  so  the  committee  will  recess 
until  10  o'clock  tomorrow  morning. 

[AVliereupon,  at  12 :53  p.m.,  the  committee  was  recessed,  to  reconvene 
on  Friday,  July  19, 1974,  at  10  a.m.] 
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House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  committee  met,  pursuant  to  notice,  at  10  a.m.  in  room  2141, 
Ray  burn  House  Office  Building,  Hon:  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Flowers, 
Mann,  Sarbanes,  Seilbering,  Danielson,  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman,  Owens,  Mezvinsl^y,  Hutchinson,  McClory, 
Smith,  Sandman,  Railsback,  Wiggins,  Dennis,  Fish,  Mayne,  Hogan, 
Butler,  Cohen,  Lott,  Froehlich,  Moorhead,  Maraziti  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Albert  E.  Jenner,  Jr.,  special  counsel  to  the  minority :  Samuel  Garri- 
son III,  deputy  minority  counsel ;  Richard  Cates,  senior  associate  spe- 
cial counsel;  Bernard  W.  Nussbaum,  senior  associate  special  counsel; 
Evan  A.  Davis,  counsel ;  and  Richard  H.  Gill  counsel. 

Committee  staff  present:  Jerome  M.  Zeifman,  general  counsel; 
Garner  J.  Cline,  associate  general  counsel,  Alan  A.  Parker,  counsel ; 
Daniel  L.  Cohen,  counsel;  "William  P.  Dixon,  counsel;  Arden  B. 
Schell,  assistant  counsel;  Franklin  G.  Polk,  associate  counsel; 
Thomas  E.  Mooney,  associate  counsel ;  Michael  W.  Blommer,  associate 
comisel. 

The  Chairman.  The  committee  members  will  please  take  their  seats. 
We  are  going  to  allow  the  cameras  to  take  one  picture  of  the 
committee. 

OK,  thank  you  gentlemen. 

John,  are  those  documents  being  distributed  ? 

Mr.  DoAR.  We  thought  we  would  wait  until  the  press  was  through. 

The  Chairman.  Let's  have  them  distributed  now. 

Mr.  Doar.  Could  you  distribute  the  materials  ? 

The  Chairman.  I  would  like  to  advise  the  committee  that  these 
documents  that  are  being  distributed  will  be  made  public  in  order 
to  assure  that  they  won't  just  be  released  piecemeal,  and  I  have  assured 
Mr.  Hutchinson  that  the  document  that  will  be  presented  by  ]Mr. 
Garrison  will  also  be  made  public  as  such. 

So,  I  would  advise  Mr.  Doar  that  as  soon  as  possible  after  this 
morning's  presentation  that  these  documents  be  released  to  the  press. 

Mr.  Rangel.  Mr.  Chairman,  has  Mr.  Garrison  been  established  for 
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tlie  record?  I  know  that  you  referred  to  liim  several  times  as  making 
a  presentation. 

The  Chairmax.  I  liave  been  advised  by  Mr.  Hutchinson  that  Mr. 
Garrison  has  been  requested  to  present  a  memorandum.  Mr.  Garrison 
has  been  requested  to  prepare  a  presentation  of  arguments  which  he 
will  make,  and  I  don't  know  whether  they  are  going  to  be  ready  until 
tomorrow  some  time ;  is  that  correct,  Mr.  Hutchinson  ? 

Mr.  Htjtciiixsox.  IVIr.  Chairman,  they  probably  will  not  be  ready 
until  Sunday  night.  Is  that  light,  Mr.  Garrison? 

Mr.  Garrison.  Yes.  Mr.  Chairman,  and  ladies  and  gentlemen  of  the 
committee.  After  takhig  an  inventory  of  the  rate  of  progress  of  the 
staff  members  worlcing  on  that  memorandum,  I  recommended  to  ]Mr. 
Hutcliinson  that  we  not  attempt  to  have  the  memorandum  ready  for 
distribution  before  Sunday  night  or  Monday  morning,  rather  than 
doing  it  piecemeal,  because  as  the  members  are  aware,  this  project  was 
only  instituted  in  the  past  few  days,  and  accordingly,  any  presenta- 
tion that  I  might  make  to  the  committee  today  and  tomorrow  would  be 
strictly  oral.  And  frankly,  I  wouldn't  anticipate  that  it  would  be  very 
extensive  at  that. 

The  Chairmax,  Mr.  Doar.  will  you  kindly  proceed?  And  before 
you  do,  would  you  kindly,  first  of  all,  advise  us  as  to  which  docu- 
ments contain  what  so  that  the  members  may  be  able  to  follow  you? 
And,  as  we  have  done  in  the  past,  it  is  my  hope  that  the  conmiittee 
will  follow  the  procedure  of  permitting  JNIr.  Doar  to  make  this  presen- 
tation, which  I  believe  he  has  established  would  take  about  an  hour. 
IMi'.  Doar,  an  hour? 

]\Ir.  Doar.  Perhaps  a  little  longer. 

The  Chairmax.  A  little  longer.  And  then  j\Ir.  Jenner  will  join  30U. 
is  that  correct? 

Mr.  Doar.  That  is  correct. 

Mv.  Smith.  Mr.  Chairman,  what  is  to  be  released  to  the  press? 

The  Chairmax.  These  draft  Articles  of  Impeachment,  together 
with  another  notebook  which  contains  the  actual  detailed  material 
which  supports  the  Articles  of  Impeachment  on  which  the  proposed 
articles  are  based. 

Mr.  Smith.  They  will  be  released  to  the  press? 

The  Chairmax.  Yes. 

Mv.  Smith.  Has  ]\Ir.  St.  Clair's  argument  yesterday  been  released 
to  the  press  yet,  Mr.  Chainnan? 

The  Chaikmax.  That  hasn't  been.  That's  a  part  of  the  transcript. 

Mv.  Smith.  Isn't  this  going  to  be  a  part  of  the  transcript? 

The  Chairiviax.  No  ;  this,  as  you  will  recall,  Mr.  Smith,  is  the  com- 
mittee staff's  presentation.  Mr.  St.  Clair's  argument  or  response  that 
he  made  is  going  to  be  made  a  part  of  the  total  hearings  when  released 
accordingly. 

Mr.  Dkxxis.  Mr.  Chairman,  is  it  fair  to  release  draft  articles  before 
Ave  adopt  them? 

The  Chairmax.  "Well,  they  are  designated  as  proposed  articles.  They 
are  not  anything  that  anyone  will  say  is  the  product  of  the  committee, 
of  what  the  committee  accepts  or  doesn't  accept,  and  it's  not  unlike 
any  other  document  or  resolution  that  is  considered  for  purposes  of 
debate  before  the  House. 
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I\Ir.  Dennis.  I  would  respectfully  submit,  Mr.  Chairman,  that  it  is 
finite  all  right  to  have  that  here  in  the  committee  and  to  debate  it, 
but  it  is  prejudicial  to  the  case  to  put  it  in  the  papers  as  an  unadopted 
draft  more  or  less  of  the  committee.  I  don't  think  you  ought  to  do 
that. 

The  Chairman.  Mr.  Doar. 

;Mr.  DoAK.  Mr.  Chairman,  members  of  the  committee,  two  books  have 
been  distributed  to  you  this  morning.  One  is  a  small  book  titled,  Draft 
Articles  of  Impeachment.  This  is  for  your  study  and  examination  and 
consideration.  There  arc  five  sets  of  proposed  articles.  They  differ  in 
form  to  some  extent,  they  differ  in  substance,  but  they  largely  overlap 
with  respect  to  theories  of  impeachment.  The  purpose  of  distributing 
the  draft  articles  was  to  give  the  committee  the  opportunity  to  consider 
\-arious  forms  of  articles  and  various  substantive  provisions  so  that  the 
committee  would  have  today  and  tomorrow  the  opportunity  to  examine 
a  wide  range  of  possibilities  in  connection  with  their  deliberation. 

It  was  our  thought,  ^Ir.  Jenner's  and  mine,  that  over  the  weekend  we 
would,  in  an  attempt  to  reflect  members'  views,  try  to  work  through 
these  various  articles  to  see  if  there  were  certain  draft  articles  that  met, 
in  our  judgment,  the  best  reflected  judgment  and  wisdom  of  the 
•committee. 

I  would  say  to  you  that  you  should  mark  up  your  books  on  the  draft 
articles,  and  that  it  is  very  easy  to  take  one  article  out  of  one  of  the 
sections,  there  are  five  different  sections,  another  article  out  of  another 
section,  strike  language  from  one  section,  and  it  is  designed  to  serve 
you,  to  be  helpful  for  you,  and  at  the  same  time  to  reserve  for  you  the 
opportunity  to  consider  various  choices  of  words  and  various  manners 
of  presenting  articles  of  impeachment. 

The  other  book  that  we  have  distributed  to  you  is  called  a  Summary 
of  Inforaiation,  which  is  bi'iefly  in  four  parts,  and  not  all  of  the  parts 
are  in  the  book  yet,  it  will  be  by  noon,  or  when  you  get  back.  We  will 
ask  you  to  leave  your  books  at  your  desk,  or  just  before  the  noon  recess. 
That  is  the  section  on  abuse  of  power,  and  a  section  dealing  with  crimi- 
nal statutes,  which  some  members  indicated  that  they  would  like  to 
have  to  consider  so  that  they  could  see  how  criminal  statutes  relate  to 
the  overall  picture. 

And  it  would  be  our  thought,  Mr.  Jenner's  and  mine,  that  in  the  next 
few  days  out  of  this  summary  of  the  evidence  we  would  produce  for  you 
a  far  shoi'ter  document  that  sets  forth  our  judgment,  the  law,  and  the 
ultimate  facts  and  conclusions  that  would  support  whatever  position 
the  committee  desired  to  take  or  to  consider  when  they  went  into  public 
session  next  Wednesday. 

Now,  I  would  like  to  speak  to  you  briefly  about  a  kind  of  a  broad 
over\dew  of  the  case. 

Mr.  Seiberling.  Mr.  Chairman,  parliamentary  inquiry  before  we 
begm. 

The  Chairman.  ]Mr.  Seiberling,  I  would  hope  that  we  would  just 
permit  Mr.  Doar  to  go  on.  Any  parliamentary  inquiry 

Mr.  Seiberling.  This  does  not  relate  to  his  presentation,  but  to  the 
matter  which  was  discussed  before.  Has  the  question  of  releasing  the 
draft  articles  been  decided  ?  I  thought  Mr.  Dennis  raised  the  question 
of  substance  which  the  committee 

The  Chairman.  Mr.  Seiberling,  that  was  decided. 
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IVIr.  Seiberling.  Well,  I  think  it's  a  very  unfortunate  decision. 

Mr.  Dennis.  Mr.  Chairman,  may  I  be  recognized  for  an  inquiry  ? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  I  thank  you,  Mr.  Chairman.  I  have  no  desire  to  inter- 
rupt Mr.  Doar.  However,  I  don't  understand  that  that  matter  has  been 
decided.  I  think  at  the  appropriate  time,  and  not  now,  but  after  Mr. 
Doar  has  concluded,  that  the  committee  should  consider  that  matter, 
and  I  would  hope  that  that  would  be  done.  That  was  my  theory.  I 
haven't  waived  anything,  and  I  think  it  takes  a  committee  action  to 
release  that  type  of  material.  I  think  it's  a  very  serious  question.  I 
think  we  ought  to  hear  Mr.  Doar,  but  I  agree  with  the  gentleman  from 
Ohio,  that  we  haven't  decided  that  matter,  and  it's  got  to  be  decided, 
but  not  by  you  in  this  case  but  by  vote,  I  would  respectfully  suggest. 

The  Chairman.  Mr.  Doar. 

Mr.  Doar.  Mr.  Chairman,  before  I  begin  I  would  like  to  say  to  you 
that  what  you  have  before  you  and  what  you  have  had  before  you  for 
the  last  6  months  is  the  product  of  the  work  of  100  people.  I  think  it's 
been  a  cooperative,  unified  group  of  100  people,  not  all  of  us  bringing 
to  this  task  the  same  views,  the  same  backgi'ounds,  the  same  biases, 
conscious  or  unconscious.  But,  your  staff,  as  I  say,  has  worked  together 
long  and  hard  on  what  you  are  going  to  have  now  and  what  you  have 
had.  It  is  not  my  product.  It  is  not  Mr.  Jenner's  product.  It  is  not  the 
product  of  any  one  individual,  but  it  is  the  best  that  all  of  us,  all  of  us 
on  your  inquiry  staff  can  give  to  you.  And  that  includes  ^Ir.  Garrison, 
and  the  other  members  of  the  minority  staff  who  have  undertaken 
this  special  project,  with  which  I  fully  agree.  But,  I  wouldn't  want  it 
to  be  said  that  the  work  product,  that  the  hard  work  of  digging  out 
the  facts  and  testing  the  facts  and  measuring  the  facts,  the  logic,  the 
common  sense  of  the  facts,  whether  they  were  consistent,  whether  thej^ 
made  sense,  that  what  is  in  this  product  has  not  been  the  work  of  every 
single  member  of  your  inquiry  staff. 

_  Now,  what  we  are  trying  to  do  for  you,  as  we  understand  our  direc- 
tion, is  to  assist  you  in  finding  out  what  has  happened  with  President 
Nixon's  administration  as  President,  and  why  it  happened  so  the 
committee  can  perform  its  inescapable  constitutional  responsibility  in 
a  way  that  is  explicable  now  and  explicable  in  the  future  to  the 
American  people. 

As  an  individual,  I  have  not  the  slightest  bias  against  President 
Nixon.  I  would  hope  that  I  would  not  do  him  the  smallest,  slightest 
injury. 

But,  I  am  not  indifferent,  not  indifferent  to  the  matter  of  Presidential 
abuse  of  power,  by  whatever  President,  nor  the  identification  and  proof 
of  that  abuse  of  power,  if  I  believe  that  it  has  existed. 

And  if,  in  fact.  President  Nixon  or  any  President  has  had  a  central 
part  in  the  planning  and  executing  of  this  terrible  deed  of  subverting 
the  Constitution,  then  I  shall  do  my  part  as  best  I  can  to  bring  him  to 
answer  before  the  Congress  of  the  United  States  for  this  enormous 
crime  in  the  conduct  of  his  office. 

If  any  President,  if  President  Nixon  or  any  President  has  com- 
mitted high  crimes  and  misdemeanors  against  the  Constitution,  then 
there  has  been  manifest  injury  to  the  confidence  of  the  nation,  great 
prejudice  to  the  cause  of  law  and  justice,  and  subversion  of  constitu- 
tional government. 
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Members  of  the  committee,  for  me  to  speak  like  this,  I  can  hardly 
believe  that  I  am  speaking  as  I  do  or  thinking  like  I  do,  the  awe- 
someness  of  this  is  so,  is  so  tremendous.  But,  with  the  awesomeness  of 
the  task  it  seems  to  me  that  the  careful  inquiry  that  you  have  made, 
lasting  the  last  61/^  months,  has  been  no  disservice,  but  rather  great 
service  to  the  American  people. 

Let  me  speak  for  a  minute  about  Mr.  St.  Clair's  response.  Mr.  St. 
Clair  said  to  you  you  must  have  clear  and  convincing  proof.  Of  course 
there  must  be  clear  and  convincing  proof  to  take  the  step  that  I  would 
recommend  this  committee  to  take,  not  as  a  standard  for  this  com- 
mittee, and  again  I  think  I  can  talk  in  shorthand,  as  Mr.  St.  Clair 
said,  because  we  are  all  lawyers,  not  as  a  standard.  And  I  must  be  also 
careful  here  because  there  is  a  political  factor  in  your  decision  that 
there  is  not  nor  could  there  be  in  mine. 

But,  the  concept  is  clear,  as  I  understand  it,  to  all  of  us  as  lawyers. 
That  is,  that  you  don't  go  forward  in  serious  matters  unless  you  are 
satisfied  in  your  mind,  and  heart,  and  judgment  that  legally  and  factu- 
ally, reasonable  men  acting  reasonably  would  find  the  accused  guilty 
of  the  crime  as  charged. 

Now,  that's  different  than  the  standard,  but  so  far  as  a  practical 
matter  I  am  saying,  of  course  the  proof  must  be  clear  and  convincing. 
It  is  just  a  matter  of  prosecutorial  judgment  or  legal  judgment,  or 
congressional  judgment.  Of  that  I  have  no  doubt. 

Now,  as  I  listened  to  Mr.  St.  Clair  yesterday,  and  I  have  listened  to 
him  before,  I  must  be  candid  with  you  that  I  have  had  this  one  obser- 
vation. It  has  occurred  to  me  time  and  time  again  that  Mr.  St.  Clair 
has  things  upside  down.  He's  had  things  upside  down  throughout  these 
entire  proceedings. 

Mr.  Latta.  Mr.  Chairman  ?  Mr.  Chairman  ?  Mr.  Chairman,  I  don't 
like  to  object,  but  it  seems  to  me  that  these  statements  outside  IMr. 
St.  Clair's  presence  are  uncalled  for,  and  I  think  Mr.  Doar  can  make 
his  presentation  without  attacking  Mr.  St.  Clair. 

Mr.  Brooks.  Regular  order,  Mr.  Chairman. 

Mr.  Latta.  That  is  regular  order. 

The  ChairmajSt.  Mr.  Doar. 

Mr.  Doar.  I  apologize.  I  apologize,  Mr.  Latta.  I  don't  mean  to  attack 
Mr.  St.  Clair.  Personally,  I  have  nothing  but  the  highest  respect  for 
him.  But,  I  am  talking  about  his  concepts,  his  theories  of  the  case,  and 
I  just  want  to  say  that,  and  it  seems  to  me  that  his  concept  has  been 
that  the  enormous  power  and  authority  of  the  Presidency,  it  was  per- 
missible to  use  that  on  behalf  of  an  individual  who  might  be  the  sub- 
ject of  criminal  charges.  But,  that  is  my  opinion  and  only  my  opinion, 
really;  it  is  the  facts,  direct  evidence,  circumstantial  evidence,  time 
tested  inferences,  and,  of  course,  judgment  and  common  sense  in  the 
analysis  of  the  factual  information  that  we  are  trying  to  present  to 
3^ou. 

Well,  yesterday  when  I  listened  to  Mr.  St.  Clair's  argument  and 
followed  its  symmetry  and  logic,  I  found  myself  writing  in  the  marcfin 
of  my  notes,  as  incident  after  incident  flaslied  back  through  my  mind  as 
to  some  of  the  things  that  Mr.  St.  Clair  dealt  with  and  didn't  cleal  with, 
I  thought  to  myself,  if  what  Mr.  St.  Clair  says  is  true,  then  why,  why 
did  that  happen.  Wliy  did  this  other  incident  happen.  Some  of  the 
instances,  and  I  am  just  going  to  touch  on  a  few,  seem  to  me  inexpli- 
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cable  ill  terms  of  the  picture  or  the  portrait  of  Mr.  St.  Clair  sketched 
for  yon. 

I  think  everyone  wants  to  believe  our  President.  I  wanted  to  believe 
that  he  had  nothing  to  do  with  Watergate.  But,  event  after  event 
clicked  through  my  mind,  events  that  seemed,  as  I  say,  totally  inexpli- 
cable within  the  logic  of  the  case  in  the  response  of  the  President's 
lawyer. 

What  was  his  logic?  As  I  see  it,  Mr.  St.  Clair  argued  that  the  proof 
showed  that  President  Nixon  believed  his  policy  as  President  was  to  be 
carried  out,  right  or  wrong.  In  the  ITT  matter,  you  remember  he  said 
he  was  the  elected  official.  It  was  his  right  and  responsibility  to  make 
the  judgment;  that  the  country  expected  the  President  to  take  action 
which  in  his  judgment  he  felt  sound  to  protect  the  country ;  that  he  was 
a  President  concerned  with  national  security ;  a  President  victimized 
by  the  stupidity  of  faitliful  but  less-than-average  subordinates,  fooled 
by  men  into  believing  that  they  were  innocent  of  an  involvement,  and 
mistaken  in  his  judgment  perhaps  as  to  how  to  act,  but  acting  humanly, 
too  slow  perhaps,  but  doing  the  right  thing  eventually  in  upholding 
the  Presidency,  the  Constitution,  and  there  having  been  no  real  harm 
done  to  our  country. 

Now,  when  I  say  the  why,  I  thought  back,  I  thought  back  to  a  num- 
ber of  things.  The  first  thing  that  occurred  to  me  was  the  President's 
dictation  on  the  evening  of  March  21.  During  the  evening  of  ]Marcli 
21  the  President  dictated  his  recollection  of  that  day.  You  remember 
that  memorandum.  He  dictated,  he  discussed  the  information  that  he 
had  received  from  John  Dean  that  Jeb  ^lagruder  was  likely  to  ac- 
knowledge to  the  Watergate  prosecutor  that  he  had  committed  per- 
jury, and  that  that  would  implicate  his  associates,  John  Mitchell,  Mr. 
Strachan  and  also  possibly  Mr.  Haldeman. 

He  said  that  John  Dean  felt  he  was  guilty  of  some  criminal  liability 
due  to  the  fact  that  he  had  participated  in  actions  which  resulted  in 
taking  care  of  the  defendants  under  trial.  Dean  was  concerned,  the 
President  said,  because  ever^^body  was  getting  their  own  counsel,  look- 
ing out  for  themselves,  and  as  the  President  said,  one  would  not  be 
afraid  to  rat  on  the  other. 

The  President  said  that  Mr.  Haldeman  backed  Dean  up  on  this  and 
advised  the  President  that  even  Magruder  would  bring  Haldeman 
down. 

And  then  the  President  said,  you  know,  to  himself,  IVIr.  Haldeman's 
selection  of  Jeb  Magruder  is  a  hard  one  to  figure  out.  He  said  Bob 
made  few  mistakes,  but  in  this  case.  Rose  was  right.  He  picked  a  rather 
weak  man,  regardless  of  his  appearance,  who  really  lacked  it  when  the 
chips  were  down. 

He  said  to  himself,  the  one  option  is  perhaps,  taking  it  to  a  grand 
jury,  but  not  for  his  key  aides  to  appear,  but  he  said  that  if  thev  don't 
do  that  that  puts  the  buck  back  on  the  President.  And  he  also  saw 
very  grave  danger  that  somebody  like  Hunt  was  going  to  blow. 

He  recognized  Hunt's  problems.  He  needed  $100,000  to  pay  attor- 
neys and  handle  other  things,  or  else  he  was  going  to  do  and  say  things 
that  would  be  very  detrimental  to  Colson  and  Ehrlichman.  The  Presi- 
dent labelled  these  in  Dean's  words  as  blaclonail.  He  recognized  that 
Hunt  was  in  a  bad  position,  he  might  be  figuring  on  the  benefit  to  him- 
self by  turning  state's  evidence. 
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The  President  said  he  felt  bad  because  all  of  these  people  had  done 
what  they  had  done  with  the  best  of  motives.  He  said  he  didn't  think 
that  Haldeman  and  Ehrlichman  actually  knew  about  the  actual  bug- 
ging of  the  Watergate.  He  knew  that  Dean  didn't  know.  But,  what 
he  figured  happened  was  it  was  Colson  who  was  the  ])usher,  and  the 
driver,  had  pushed  Magruder  on  behalf  of  Hunt  and  Liddy,  and  had 
followed  what  the  President  termed  their  natural  proclivities,  and 
taken  that  extra  step  and  gotten  everybody  in  trouble. 

He  said,  he  to]d  liimself  how  he  learned  about  the  Ellsberg  break-in, 
and  he  said  that  Ehrlichman  said  he  was  about  three  or  four  steps 
away,  but  that  Krogh  had  a  problem  that  put  him  in  a  straight  posi- 
tion of  perjury.  The  President  remarked  that  it  would  be  a  tragedy 
because  Krogh  was  involved  in  national  security  work,  nothing  to  do 
witli  Watergate. 

He  said  finally  that  Strachan  was  really  courageous.  Strachan  had 
knowledge  of  the  matter,  and  according  to  Dean,  he  had  transferred 
the  $300,000  that  Haldeman  had,  back  to  the  committee.  Then  he  said 
finally  John  Mitchell  was  coming  down  in  tlie  morning  so  that  they 
could  figure  out  what  to  do  next. 

Xow,  that  was  what  he  dictated  to  himself  that  night. 

Presented,  confronted  with  serious  charges  of  obstruction  of  justice 
by  his  key  aides  and  associates,  on  the  next  morning,  he  called  his 
Attorney  General  and  he  talked  to  him.  What  did  he  say  to  his  At- 
torney General?  He  said  to  his  Attorney  General  he  would  like  him 
to  give  Senator  Baker  some  guidance,  he  would  like  him  to  hold 
Baker's  hand,  to  babysit  him,  starting  like  in  the  next  10  minutes. 

The  next  day  he  called  his  Director  of  the  FBI  and  he  talked  to  him. 
That  was  after  Mr.  McCord  had  read  his  letter  in  open  court,  and  he 
called  his  Director  of  the  FBI  and  he  gave  him  no  information,  he 
gave  him  no  facts,  no  allegations,  but  he  reminded  him  that  he  had 
told  him  in  early  July,  Pat,  I  told  you  to  conduct  a  thorough  and 
aggressive  investigation. 

And  then  I  thought  of  Henry  Petersen,  and  that  remarkable  10  days 
between  the  ISth  and  the  25th  of  April,  and  again  I  asked  myself  why. 
Here  we  had  Henry  Petersen  dealing  directly  face  to  face  and  man  to 
man  with  his  President,  the  chief  law  enforcement  offi<"er  of  the 
country  with  respect  to  the  Watergate  affaii-.  The  present  Attorney 
General  had  recused  himself.  Mr.  Petersen  himself  was  the  President's 
Attorney  General.  They  spent  in  those  10  days  seven,  eight,  nine 
meetings,  20  phone  caHs.  Daring  that  time  Mr.  Petersen  was  very 
forthcoming  with  his  President,  told  him  everything  that  was  being 
developed,  not  the  details  of  the  grand  jury  information,  but  he 
sketched  out  sufficient  so  that  the  Presidejit  had  a  clear  idea  of  the 
nature  of  the  charges  that  were  being  brought  against  the  President's 
men,  and  an  outline  of  the  facts  that  would  support  those  charges. 

On  tlie  10th  day  the  President  met  with  John  Ehrlichman  and  H.  R. 
Haldeman  at  noon  for  2  hours.  Following  that  meeting  the  President 
directed  H,  R.  Plaldeman,  one  of  the  two  men  that  Mr.  Petersen  had 
been  telling  him  for  the  last  10  days  was  a  subject  of  this  criminal 
investigation,  and  very  likely,  very  likely  to  have  criminal  charges 
brought  against  him,  and  what  does  the  President  do?  The  President 
directs  Mr.  Haldeman  to  ask  for  some  20  of  the  tape  recordings  and 
to  go  and  listen  to  the  tape  recordings  all  afternoon  that  day. 
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And  the  President — it  is  explicable  perhaps  of  the  President  to 
call  in  some  independent  person  to  listen  to  the  tapes  and  to  test  and 
see  what  exactly  was  said  on  those  tapes  so  the  President  could  re- 
view his  recollection.  This  is  the  25th  of  April.  This  is  the  25th  of 
April,  and  on  that  day  Mr.  Haldeman  listened  to  the  tapes  and  made 
detailed  notes  for  3  hours  that  afternoon,  and  then  he  reported  back 
to  the  President  and  talked  to  him  for  another  hour  after  that. 

And  then  the  President's  chief  law  enforcement  officer,  the  man 
charged  with  investigating  this  matter,  comes  in  and  sees  the  President 
for  1  hour  and  20  minutes. 

Does  the  President  tell  Mr.  Petersen  that  I  have  a  tape  recording 
system  that  will  assist  you  and  assist  you  in  getting  to  the  bottom  of 
this?  Does  the  President  tell  his  Attorney  General,  his  chief  law 
enforcement  officer  that  Mr.  Haldeman  has  been  listening  to  the  tapes, 
the  man  Mr.  Petersen  says  is  a  suspect,  the  subject  of  this  investiga- 
tion ?  He  does  not. 

Mr.  Petersen  and  he  discuss  generally,  and  maybe  on  that  occasion, 
certainly  on  an  occasion  the  day  before  or  the  day  after,  the  Presi- 
dent gives  Mr.  Petersen  his  view  of  what  he  and  John  Dean  talked 
about  on  the  21st  about  the  payment  of  the  money  and  how  he  had 
told  John  Dean  after  drawing  him  out,  in  a  series  of  questions,  as 
was  his  custom,  that  that  was  wrong. 

I  find  that  also  inexplicable  within  the  logic  of  Mr.  St.  Clair's 
argument. 

A  third  example,  and  as  I  say,  these  are  just  examples  that  I  just 
touch  on  briefly,  a  third  example  is  the  events  of  the  20th  of  June 
1972.  On  the  2bth  of  June  1972,  it  was  3  days  after  the  Watergate 
break-in.  You  remember  when  the  Watergate  break-in  occurred  there 
were  three  centers  of  government  at  that  time  or  political  activity  at 
the  direction  of  the  President. 

The  President  and  his  party,  that  is,  Haldeman  and  Ziegler,  were 
at  Key  Biscayne.  John  Ehrlichman  and  Gordon  Strachan  and  Higby 
were  in  Washington.  John  Mitchell,  Mardian,  LaKue,  Magruder  were 
in  Los  Angeles.  We  will  develop  for  you  the  events  and  the  activities 
of  each  of  these  groups  between  the  17th  and  the  20th  of  June.  For 
now  I  want  to  only  mention  just  briefly  the  20th. 

On  the  morning  of  the  20th,  Mr.  Haldeman,  and  you  have  got  this 
all  in  the  books,  the  logs  and  everywhere.  Mr.  Haldeman  meets  with 
Ehrlichman  and  INIitchell  at  9  o'clock  in  the  morning.  Dean  and 
Kleindienst  join  that  meeting,  and  they  meet  from  9  to  10  o'clock. 
This  is  the  first  day  that  the  President  has  come  back  faced  with 
a  possibility  of  certainly  a  very  serious  scandal  within  his 
administration. 

What  does  the  President  do  while  his  people,  his  key  ad\dsers  are 
discussing  this  matter?  The  President  is  alone  in  his  oMce,  except  for 
a  3-minute  talk  with  Mr.  Butterfield  during  that  morning  until  John 
Ehrlichman  comes  in  and  talks  to  him  about  10 :30.  He  does  not  par- 
ticipate, does  not  inquire,  does  not  question,  does  not  search  out  for 
facts  from  John  Mitcliell,  or  Eichard  Kleinclienst,  his  Attorney  Gen- 
eral, or  Mr.  Ehrlichman  who  had  been  assigned  to  the  case  the  day 
before  to  make  an  investigation,  or  2  days  before,  or  from  John  Dean 
who  had  been  called  back  to  get  into  it. 
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It  is  not  until,  it  is  not  until  11 :20  this  morning  that  he  has  liis 
first  discussion,  because  there  was  no  discussion  with  John  Ehrlich- 
man  on  the  tape  that  the  Special  Prosecutor  requested  that  went  to 
court,  and  Judge  Sirica  found  that  there  was  no  discussion  of  Water- 
gate on  that  tape,  so  the  President  has  no  discussion  with  anybody 
until  he  has  this  discussion  with  Haldeman  at  11 :20  that  morning. 
And  he  has  an  181^-minute  discussion  with  Mr.  Haldeman.  We  know 
that  it  was  about  Watergate,  and  then  a  year  and  one-half  later  that 
tape  has  been  erased. 

Those  three  things,  plus  one  more  that  I  want  to  mention  to  you, 
and  that  is  that  when  you  look  into  this,  and  think  about  this,  and 
look  at  what  everyone  of  the  officials  knew  you  ask  yourself  why 
wasn't  Gordon  Liddy  fired?  Why  wasn't  Gordon  Liddy  fired?  It's 
just  inexplicable  within  the  logic  of  Mr.  St.  Clair's  argument. 

Now,  I  want  to  turn  to  the  outline  of  this  brief,  and  I  want  to  call 
your  attention  to  what  President  Nixon  said  on  April  30,  1973.  And 
it's  in  the  introduction  to  the  Watergate  section  of  the  brief.  He  said : 

In  recent  months,  members  of  my  administration  and  officials  of  the  Com- 
mittee for  the  Re-Election  of  the  President — including  some  of  my  closest  friends 
and  most  trusted  aides — have  been  charged  with  involvement  in  what  has  come 
to  be  known  as  the  Watergate  affair.  These  include  charges  of  illegal  activities 
during  and  preceding  the  1972  Presidential  election  and  the  charges  that  re- 
sponsible officials  participated  in  efforts  to  cover  up  that  illegal  activity. 

Last  June  17,  while  I  was  in  Florida  trying  to  get  a  few  days  rest  after 
my  visit  to  Moscow,  I  first  learned  from  news  reports  of  the  Watergate  break-in 
I  immediately  ordered  an  investigation  by  appropriate  government  authorities. 
On  September  15,  as  you  will  recall,  indictments  were  brought  against  seven 
defendants  in  the  case. 

As  tlie  investigations  went  forward,  I  repeatedly  asked  those  conducting  the 
investigation  whether  there  was  any  reason  to  believe  that  members  of  my 
administration  were  in  any  way  involved.  I  received  repeated  assurances  that 
there  were  not.  Because  of  these  continuing  reassurances,  because  I  believe  the 
reports  I  was  getting,  because  I  had  faith  in  the  persons  from  whom  I  was 
getting  them.  I  discounted  the  stories  in  the  press  that  appeared  to  implicate 
members  of  my  administration  or  other  officials  of  the  Campaign  Committee. 

Until  March  of  this  year,  I  remained  convinced  that  the  denials  were  true  and 
that  the  charges  of  involvement  by  members  of  the  White  House  staff  were  false. 
However,  new  information  then  came  to  me  which  persuaded  me  that  there 
was  a  real  possibility  that  some  of  these  charges  were  true,  and  suggesting 
further  that  there  had  been  an  effort  to  conceal  the  facts  both  from  the  public, 
from  you  and  from  me. 

President  Nixon,  before  entering  on  the  execution  of  his  office  has 
twice  taken,  as  required  by  article  II,  section  1,  clause  7,  of  the  Con- 
stitution the  following  oath : 

I  do  solemnly  swear  that  I  will  faithfully  execute  the  Office  of  the  President 
of  the  United  States,  and  will  to  the  best  of  my  ability,  preserve,  protect  and 
defend  the  Constitution  of  the  United  States. 

Article  II,  section  3  in  article  II  of  the  Constitution  requires  that 
the  President  "shall  take  care  that  the  laws  be  faithfully  executed." 
Under  the  Constitution,  the  executive  power  is  vested  in  the  President. 
Rut.  of  necessity,  the  President  must  rely  on  subordinates  to  carry 
out  his  instructions  in  the  execution  of  his  office. 

In  his  statement  of  April  30,  President  Nixon  told  the  American 
people  that  he  had  been  deceived  by  subordinates  into  believing  that 
none  of  them  were  implicated  and  that  none  had  participated  in  the 
efforts  to  cover  up.  The  President  said  he  recently  received  new  in- 
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formation  that  persuaded  him  that  there  was  a  real  possibility  that 
some  of  the  charges  were  true  and  he  declared  his  determination  to 
''get  to  the  bottom  of  the  matter." 

Fifteen  and  one-half  months  later  this  committee  is  now  faced  with 
the  responsibility  of  making  recommendations  whether  or  not  the 
House  of  Representatives  should  exercise  its  constitutional  power  of 
impeachment. 

And  the  critical  question  in  the  Watergate  matter,  it  seems  to  me, 
what  the  committee  must  decide,  is  whether  the  President  was  duped 
by  his  closest  political  associates  or  whether,  in  fact,  they  were  carry- 
iiig  out  his  policies  and  his  decisions.  I  think  this  question  must  be 
decided  one  way  or  the  other. 

In  short,  the  committee  has  to  decide  whether  in  his  statement  of 
April  30,  the  President  was  telling  the  truth  to  the  American  people 
or  whether  that  statement  was  part  of  a  pattern  of  conduct  designed 
not  to  take  care  that  the  laws  were  faithfully  executed  but  rather  to 
impede  their  faithful  execution  in  the  President's  personal  interest  and 
in  his  behalf. 

This  committee  has  found  that  much  of  the  evidence  pertinent  to  this 
question  and  other  questions  is  within  the  custody  and  control  of  the 
President.  In  defiance  of  subpenas  legally  authorized,  issued  and 
served  by  the  committee,  President  Xixon  has  denied  the  connnittee 
access  to  this  evidence.  Nevertheless,  the  committee  has  considered  evi- 
dence that  is  substantial,  and  this  report  summarizes  that  evidence. 

Now,  when  we  consider  this  evidence,  we  must  proceed  with  caution. 
We  must  not  find  the  President  responsible  for  ofi^enses  of  others.  But 
likewise,  we  must  not  forget  that  we  are  dealing  with  an  awesome 
crime,  a  constitutional  crime  of  high  crimes  and  misdemeanors. 

Now,  I  would  like  to  talk  just  a  minute  about  conspiracy.  You  know 
the  crime  of  conspiracy  consists  of  several  distinct  elements. 
Mr.  Butler.  Are  you  referring  to  any  part  of  the  book  ? 
INIr.  DoAR.  No,  these  are  just  my  notes.  That  will  be  in  the  material 
you  will  get  this  noon.  It  hasn't  yet  been  printed, 
Mr.  Butler.  Thank  you.  Excuse  the  interruption. 
IVIr.  DoAR.  There  must  be  a  combination  of  two  or  more  persons  to 
constitute  a  conspiracy.  The  person  may  plot  or  plan  alone,  but  he  can- 
not conspire  alone. 

The  second  element  is  that  there  must  be  a  real  agreement  or  a  con- 
federation with  a  coimnon  design.  Mere  knowledge,  or  negative  or 
passive  acquiescence  is  not  enough.  The  agreement  need  not  be  in  writ- 
ing. It  usually  is  not.  Most  often  in  these  kinds  of  cases,  as  you  all 
know,  it  is  a  matter  of  inferences  deducted  from  the  actions  of  the 
conspirators. 

The  third  element  is  the  existence  of  an  unlawful  purpose.  Anyone 
who  takes  part  in  any  part  of  the  conspiracy  is  liable  as  a  conspirator. 
Wliat  that  means  is  that  if  four  or  five  individuals  join  together  for  an 
unlawful  purpose,  that  if  a  sixth  iiidividual  comes  along  later  on,  and 
casts  his  lot,  as  the  court  cases  say,  joins  with  the  conspirators,  he  is  as 
much  responsible  for  the  acts  of  the  conspiracy  and  the  subject  of 
criminal  liability  as  are  the  other  five. 

I  am  sure  that  this  is  all  very,  very  clear  to  all  of  you  as  lawyers. 

The  point  I  want  to  make,  however,  is  that  in  this  case,  as  I  view 

it,  this  is  not  a  conspiracy  case.  This  is  not  a  conspiracy  case.  I  don't 
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believe  that  it  is  possible  to  have  a  conspiracy  involving  the  Presi- 
dent of  the  United  States,  The  President  of  the  United  States  is  dili'er- 
ent.  He  is  supreme  because  of  his  awesome  power  granted  to  him  under 
the  Constitution.  Those  that  work  for  liim  as  subordinates  are  more 
extensions  of  him  than  co-conspirators  if  there  is  a  crime.  I  make  that 
distinction,  because  I  think  it  is  an  important  one  as  we  review  the 
evidence. 

This  is  not  to  suggest  that  the  matters,  the  seriousness  or  the  wrong- 
ness  of  the  conduct  that  occurred  is  not  similar  to  that  which  occurs 
in  a  criminal  conspiracy.  But,  you  just  don't  have  co-participation. 
You  don't  have  co-equals  when  you  are  dealing  with  the  President  of 
the  United  States.  There  is  just  one  President,  and  one  man  when  he 
is  using  his  official,  or  performing  his  official  duties,  that  is  in  charge 
and  directs  the  operation.  And  the  other  people  that  ser\'e  him  as  sub- 
ordinates and  associates,  as  I  say,  are  extensions  of  that  one  man. 

We  all  know  that  in  cases  of  this  kind  that  the  patterns  are  the 
same  whether  it  involves  the  question  of  impeachment  of  the  Presi- 
dent for  abuse  of  power  or  whether  it  involves  the  question  of  co-con- 
spiracy, that  there  is  much  circumstantial  evidence  that  you  have  to 
look  for.  It  is  understandable  that  crimes  of  impeachment,  at  least 
the  ones  that  we  are  considering  today,  must  be  proved  in  that  way 
because  the  essence  of  the  crime  is  concealment,  duplicity,  dissem- 
bling, pre-requisites  to  the  success  of  the  unconstitutional  venture.' 

Now,  there  is  another  part  of  this  proof  that  I  think  is  important 
and  that  is  that  we  have  to  distinguish  as  we  go  through  the  facts  the 
ditterence  between  decisions  and  executions  of  the  decisions. 

The  President  can  establish  a  policy,  can  lay  out  a  broad  plan  that 
there  will  be  a  certain  cover-up. 

Then  in  executing  that  cover-up,  the  means  used,  the  execution  of 
tJiat,  will  be  carried  out  by  subordinates. 

And  one  of  the  difficulties  that  we  have,  in  analyzing  this  case  it 
seems  to  me,  is  that  we  first  have  not  looked  at  the  Presidential  deci- 
sions, but  we  have  looked  at  the  means  for  carrying  out  those  decisions. 

We  have  gotten  into  such  questions  as  payments  and  perjury  and 
interference  with  official  investigations,  all  means  of  carrying  out  this 
plan  rather  than  analyzing  whether,  in  fact,  the  President  established 
the  plan.  When  you  get  into  the  proof  and  try  to  find  the  proof 
of  the  means,  you  find  yourself  down  in  the  labyrinth  of  the  White 
House  in  that  Byzantine  Empire  where  "yes"  meant  "no"  and  "go" 
was  "stop"  and  "maybe"  meant  "certainly,"  and  it  is  confusing,  per- 
plexing and  puzzling  and  difficult  for  any  group  of  people  to  sort  out. 
But,  that  is  just  the  very  nature  of  the  crime,  that  in  executing  the 
means,  everything  will  be  done  to  confuse  and  to  fool,  to  misconstrue 
so  that  the  purpose  of  the  decision  is  concealed. 

Mr.  Wiggins.  INIr.  Chairman.  Mr.  Chairman,  may  I  ask  a  word  of 
clarification  only? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  For  my  uncferstanding  only,  Mr.  Doar. 

When  you  use  the  word  crime,  are  you  using  it  in  the  sense  of  a 
statutory  crime,  or  are  we  talking  about  a  constitutional  crime? 

Mr.  DoAR.  I  am  talking  about  a  constitutional  crime,  but  I  am 
emphasizing,  by  using  the  word  "seriousness,"  that  it  is  similar  in 
gravity,  it  has  the  quality  of  conduct  that  is  in  the  judgment  of  the 
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vast  nmjority  of  the  people  now,  and  since  this  country  was  founded, 
wrong,  bad  and  improper. 

Now,  as  I  say,  we  are  going  to  go  o\er  a  great  deal  and  try  to  help 
to  put  together  and  fit  together  the  circumstantial  evidence.  Two  of 
the  young — not  young,  but  two  of  the  best  people  we  have,  or  three  of 
the  best  people  we  have,  Mr.  Gates,  Mr.  Davis,  Mr.  Garrison,  will  be 
talking  about  circumstantial  evidence  and  its  meaning  to  you  as  we 
go  through  this  proceeding.  But,  what  I  want  to  talk  about  first  is 
direct  evidence  liecause  yesterday,  Mr.  St.  Clair  said  there  was  no 
direct  testimony  that  the  President  directed  this  plan  of  the  coverup. 
And  I  want  to  state  my  thesis,  my  conviction,  my  judgment  now. 

My  judgment  is  that  the  facts  are  overwhelming  in  this  case  that  the 
President  of  the  United  States  authorized  a  broad,  general  plan  of 
illegal  electronic  surveillance,  and  that  that  plan  was  put  into  opera- 
tion by  his  subordinates. 

Of  course,  he  did  not  know  of  the  actual  facts  that  the  Watergate 
had  been  broken  in  on  the  17th  of  Jmie.  There  is  no  proof  that  he  even 
knew  that  there  had  been  a  bugging  operation  going  on  there,  no 
clear  and  convincing  proof,  although  there  is  some  reference  in  the 
transcript  that  he  had  some  knowledge  that  information  was  coming 
from  an  intelligence  operation.  But,  with  respect  to  the  plan,  with 
respect  to  the  plan,  I  say  that  decision  came  direct  from  the  President, 
implemented  through  his  two  closest  associates,  Haldeman  and 
Mitchell.  Following  that,  I  say  that  he  directed,  made  the  decision, 
the  President  made  the  decision  to  cover  np  this  shortly  after  the 
break-in  on  June  17  and  he's  been  in  charge  of  the  coverup  from  that 
day  forward. 

Now.  what  is  direct 

Mr.  Latta.  Mr.  Chairman,  point  of  clarification. 

The  Chairman.  Mr.  Latta. 

Mr.  Latta.  As  you  go  along  on  tliis  direct  evidence,  would  von  cite 
the  authority  if  you  have  it  ? 

Mr.  DoAR.  Yes,  I  would. 

Mr.  Latta.  I  think  this  is  pretty  important  on  this  direct  evi("!once. 

Mr.  CoNYERS.  Mr.  Chairman,  can't  Mr.  Doar  proceed  without  inter- 
ruption in  the  same  wav  that  we  permitted  Mr.  St.  Clair,  in  fairness? 

The  Chairman.  Well.  I  think  that  this  is  important,  and  I  think 
it  will  be  helpful  to  all  of  us. 

Mr.  CoNTERS.  "What  I  am  saying,  Mr.  Chairman,  is  perhaps  we  ought 
to  waive  points  of  clarification  until  after  the  gentleman  has  made  his 
presentation.  We  didn't  raise  clarification  yesterday. 

Mr.  Doar.  On  the  morning  of  March  21,  1973,  just  before  the  meet- 
ing ended — it  is  on  page  129  of  the  book  of  transcripts — and  the  Presi- 
dent is  speaking  and  he  says,  and  Haldeman  and  Dean  are  there,  and 
he  says : 

All  right.  Fine.  And,  uli,  my  point  is  that,  iih,  we  can,  uh,  you  may  well  come — 
I  think  it  is  good,  frankly,  to  consider  these  various  options.  And  then,  once  you, 
once  you  decide  on  the  plan — .John — and  you  had  the  right  plan,  let  nie  say,  I 
have  no  doubts  about  the  right  plan  before  the  election.  And  you  handled  it  just 
right.  You  contained  it.  Now,  after  the  election,  we've  got  to  have  another  plan, 
because  we  can't  have,  for  four  years,  we  can't  have  this  thing — you  are  going 
to  be  eaten  away.  We  can't  do  it. 

Now,  during  that  same  conversation  and  in  a  number  of  other  con- 
versations, the  President  refers  several  times  to  the  containment,  the 
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containment.  Containment  was  the  plan,  containment  was  tlie  decision. 
Containment  was  the  decision  that  was  made  early  on,  shortly  after  the 
break-in. 

On  the  21st  of  March,  he  talks  about  having  John  Mitchell  come 
down  the  next  day.  It's  urgent  he  come  down.  Why  does  he  want  him 
to  come  down  ?  He  wants  him  to  come  down  so  that  they  can  have  a 
new  strategy,  not  to  develop  for  the  first  time  a  strategy,  but  to  have 
a  new  strategy.  All  of  that  is  direct  evidence  that  the  President 
directed  and  made  the  decision  to  cover  up  back  shortly  after  the 
break-in. 

Now  you  move  back  to  the  September  15  conversation,  and  I  won't 
go  into  that,  but  I  say  to  you,  anyone  reading  that  as  a  whole,  and 
taking  into  consideration  what  the  President  knew  at  that  time,  can 
only  conclude  that  that  too  is  direct  evidence  that  the  President  made 
the  decision  to  have  a  plan  of  containment  or  cover-up  shortly  after 
the  break-in. 

You  remember  that  when  John  Dean  comes  into  the  room,  he  says : 
'"Well,  you  have  had  quite  a  time,  John,  you  have  finally  got  Watergate 
on  the  w^ay."  And  he  says,  John  Dean  says :  "Quite  a  three  months." 

In  the  President's  transcript,  the  quote  "quite  a  three  months"  which 
happens  to  go  right  back  almost  to  the  17th  of  June,  it's  not  there.  And 
then  you  read  the  June  30  excerpt  of  the  transcript  and  you  see  the 
discussion  between  Haldeman  and  Mitchell  and  the  President.  And  if 
that  isn't  direct  evidence  of  a  Presidential  decision  to  cover  up,  then  I 
am  badly  mistaken. 

So,  tliose  are  direct  evidence,  proof  of  what  I  say  is  the  matter  that 
you  liave  to  consider,  and  weigh  and  decide  in  connection  with  the 
Watergate  part  of  this  case. 

Xow,  to  briefly  outline  to  you  the  summary  of  this  that  I  have  made, 
if  you  wnll  look  at  the  outline 

Mr.  HoGAN.  Mr.  Chairman,  I  hate,  I  really  hate  to  slow  it  down,  Imt, 
Mr.  Doar,  if  you  could  give  us  the  citation  similar  to  these  you  just 
gave  us  for  the  statement  where  you  say 

\lv.  CoNYERS.  Mr.  Cliairman.  I  wish  to  register  an  objection. 

]Mi'.  HoGAN  [continuing].  Facts  overwhelming  that  the  President 
autliorized  the  overall  plan  of  electronic  surveillance,  could  you  give 
us  the  citation  of  that  ? 

Mr.  CoNYERs.  Mr.  Chairman  ? 

Tlie  Chairman.  I  believe  that  Mr.  Doar  should  make  his  presenta- 
tion and  I  think  tliat  the  citations  will  all  be  presented  in  due  course. 

Mr.  Doar.  The  citation  of  that  is  set  forth  in  the  second  section  of 
tlie  brief  called  Approval  of  Political  Intelligence  Plan  Including  the 
ITse  of  Electronic  Surveillance.  That's  circumstantial  evidence,  Mr. 
Hogan.  I  don't  purport  and  I  didn't  mean  to  suggest  there  was  direct 
evidence  of  that.  There  is  not,  but  if  you  look  at  that  evidence,  I  believe 
it  to  be  clear  and  convincing. 

At  any  rate,  with  res]")ect  to  the  contents  of  the  outline,  if  you  look 
at  the  very  beginning  of  the  book,  the  first  material  deals  with  Water- 
gate. 

Mr.  Smith.  Mr.  Doar,  which  book  ? 

Mr.  Doar.  I  am  on  the  Summary  of  Information  the  first  page.  And 
if  you  look  there,  you  will  see  that  section  1  is  the  Watergate  A 
through  J.  Among  the  points  that  I  want  to  call  your  attention  par- 
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ticularly  to  is  Section  I.  The  President's  Contacts  with  the  Department 
of  Justice,  March  21  through  April  30,  and  also  the  Section  E,  Con- 
tainment— July  1, 1972,  to  the  Election. 

The  reason  that  1  set  those  forth  and  mention  those  is  that  as  we 
have  presented  tliis  to  you,  as  we  have  understood  our  responsibility 
and  our  assignment,  we  have  not  given  you  any  help  in  analyzing  the 
Presidential  transcripts,  either  the  ones  that  we  have  recordings  in 
this  book  of  or  in  the  blue  book.  "We  took  it— ;Mr.  Jenner  and  I  took  it 
to  be  our  instructions  that  you  wanted  to  have  no  filtering  of  that 
information  between  you  and  the  words  that  the  President  actually 
spoke  with  his  associates.  You  will  remember  that  we  did  not  char- 
acterize those  conversations,  did  not  suggest  to  you  what  they  proved 
or  did  not  prove.  And  tliat  is  one  of  the  reasons  why  it  has  been  so 
difficult  for  you  to  work  through  the  material  which  we  have  given 
to  you  because  this  and  this  book  are  essential  to  your  understanding 
of  tliis  case.  And  w^hat  we  have  tried  to  do,  in  the  best  way  we  can 
in  this  book,  is  to  pull  that  together  in  an  orderly  way  for  your  con- 
sideration and  to  summarize,  to  quote,  to  cite,  to  pull  togetlier  fairly, 
objectively,  forcefully  if  we  believe  that  force  is  required,  in  a  way 
that  would  be  helpful  to  you  in  making  your  decision. 

Now,  I  will  summarize  with  just  one  more  observation. 

1  realize  that  most  people  would  understand  an  effort  to  conceal  a 
mistake.  But  this  was  not  done  by  a  private  citizen,  and  the  people  who 
are  working  for  President  Nixon  are  not  private  citizens. 

This  was  the  President  of  the  ITnited  States.  What  he  decided  shoidd 
be  done  following  the  Watergate  break-in  caused  action  not  only  by 
his  own  servants,  but  by  the  agencies  of  the  United  States,  including 
the  Department  of  Justice,  the  FPT.  the  CIA,  and  the  Secret  Service. 

It  required  perjury,  destruction  of  evidence,  obstruction  of  justice, 
all  crimes.  But.  most  important,  it  required  deliberate,  contrived,  con- 
tinued, and  continuing  deception  of  the  American  people. 

It  is  that  evidence,  that  evidence,  that  we  want  to  present  to  you  in 
detail  and  to  help  and  reason  with  you,  and  this  summary  of  informa- 
tion is  the  basis,  or  a  work  product,  to  help  you. 

I  appreciate  your  giving  me  the  opportunity  to  express  these  views. 
And,  Mr.  Chairman,  that  concludes  my  statement. 

The  Chairman.  ]Mr.  Jenner. 

Mr.  Jexxer.  Thank  you,  Mr.  Chairman,  and  thank  you  ladies  and 
gentlemen. 

I  had  an  evidentiary  commentary  to  make  today  and  I  have  decided 
not  to  make  it.  I  am  going  to  talk  about  this  matter,  but  not  make  the 
presentation  that  I  had  prepared  the  last  couple  of  days.  The  reason 
for  that  is  that  T  do  not  want  my  junior,  Mr.  Garrison,  to  be  influenced 
by  his  senior  in  his  senior's  comments  in  summation  of  the  evidence. 
I  ask  your  leave,  Mr.  Chairman,  and  members  of  the  committee,  to 
permit  me  to  defer  the  statement  that  I  had  in  mind  until  that  fine 
young  lawyer.  Mr.  Garrison,  lias  completed  his  presentation,  unin- 
flneiiced  by  me.  I  do  not  know  one  woi'd  of  what  he  is  going  to  say  and 
I  advised  him  that  I  did  not  wish  to  know. 

Nor,  as  the  responsible  lawver  that  he  is,  has  he  asked  me,  as  he 
said  to  his  great  credit  when  the  assignment  was  given  to  him  to  pre- 
pare a  pro  and  con  presentation,  that  he  had  better  not  loQk  at  the 
staff  presentation  so  that  he  would  not,  in  turn,  be  influenced  by  it. 
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But,  there  are  some  things  I  wish  to  say  in  connection  with  this 
particular  matter.  These  are  not  prepared  comments.  They  will  be 
ad  lib.  They  are  only  thoughts  that  have  come  to  me  as  Mr.  Doar  was 
speaking.  They  will  relate  in  large  part  to  Mr.  Doar's  presentation. 

First,  I  wish  to  say  to  all  of  you  that  what  Mr.  Doar  has  said  he  has 
spoken  not  only  for  himself  but  for  me  as  well,  not  only  a  member 
of  the  staff  but  as  Albert  E.  Jenner,  Jr.,  a  member  of  the  bar  of  this 
country. 

I  wish  to  emphasize  with  you  that  the  staff  has  been  an  organized, 
single  unit,  including  Mr.  Garrison,  who  worked  willingly  and  exer- 
cised fine  leadership  primarily  by  way  of  administration,  which  I 
could  not  undertake. 

The  surnmary  evidentiary  presentation  to  be  made  to  you  in  the  next 
few  days  is  a  staff  presentation,  nothing  partisan  about  it  whatsoever. 

Each  of  you,  when  admitted  to  the  bar  of  this  country  and  when 
you  became  a  Member  of  Congress,  took  the  same  oath  that  Richard 
M.  Nixon  took  when  lie  became  President  of  the  United  States.  You 
swore,  as  did  he,  to  preserve,  protect,  and  defend  the  Constitution  of 
the  United  States.  You  are  presently  engaged  in  the  discharge  of  that 
responsibility.  You  are  inquiring  as  to  whether  the  President  has  been 
true  to  the  oath. 

We  are  all  imbued  witli  the  awesomeness  of  this,  not  awesomeness 
in  the  sense  of  fear  and  misgivings,  but  the  kind  of  awesomeness  that 
was  present  in  1787  in  a  small  gathering  of  dedicated  men  who  were 
creating  a  new  Nation  from  scratch.  They  were  wrestling  witli  all  of 
the  problems  that  were  brought  to  your  attention  by  the  staff's  pres- 
entation originally  as  to  impeachable  offenses.  From  "The  Federalist 
Papers"  and  the  notes  of  Madison,  sincerity  and  dedication  character- 
ize every  moment,  every  line  of  the  Nation-creating  Convention  of 
1787.  But  you  need  not  stop  there.  There  was  also  brought  to  your  at- 
tention by  staff  the  debates  in  the  ratification  conventions  of  the  13 
States  respecting  the  proposed  Constitution  as  well  as  the  Bill  of 
Rights.  "Wliat  is  more,  ladies  and  gentlemen,  the  members  of  the  First 
Congress  of  the  United  States,  your  first  counterparts,  also  played  a 
part  in  creating  this  country.  They  met  in  1789  and  promulgated  the 
Bill  of  Rights  for  action  by  the  States.  What  is  before  you  is  whether 
that  country  and  that  Constitution  have  been  seriously  endangered; 
wliether  institutions  of  our  free  and  open  society  have  been  adversely 
affected  by  conduct  of  the  President  of  the  United  States. 

In  recent  days  and  recent  weeks  I  have  detected  more  and  more 
concern  on  your  part,  as  good  lawyers  as  well  as  responsible  INIembers 
of  Congress  of  the  United  States,  respecting  the  220  million  people 
you  represent;  their  liberties,  their  constitutional  rights  and  privileges 
and  those  as  well  of  Richard  jSI.  Nixon,  both  as  President  and  as  a 
citizen.  I  have  no  animus  toward  him.  In  the  1960  campaign,  I  was 
cochairman,  as  I  recall,  of  Mr.  Nixon's  Lawyer's  Committee  for 
Illinois,  and  in  the  1964,  1968,  and  1972  campaigns  I  was  a  member 
of  Nixon's  Lawyer's  Committee  for  Illinois  working  for  his  election 
and  reelection  as  President  of  the  United  States.  So,  I  have  no 
animus. 

May  I  say  that  it  has  been  a  tremendous  honor  to  me,  to  have  been 
selected  to  assist  you,  just  to  bring  to  Ijear  the  few  skills  I  have  to  aid 
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you  to  discover  the  truth  and  to  reach  your  ukimate  judgment  in 
this  matter. 

Tliis  is  history  in  the  happening.  It  is  not  the  Nation-creating 
historj'  of  1787  when  that  band  of  dedicated  men  drafted  our  Consti- 
tution, or  the  2  years  that  followed  during  which  the  State  ratifying 
conventions  met  to  debate,  ratify  and  adopt  that  work,  or  1789  when 
the  First  Congress  convened  and  adopted  the  Rill  of  Rights  as  the 
first  10  amendments  to  the  Constitution  to  be  submitted  to  the  States 
for  ratification.  These  three  courses  of  events  created  this  Country. 
"\^^iat  is  before  you  is  whether  that  country  shall  persevere.  I  have 
no  fear  but  that  each  of  you  will  discharge  that  obligation. 

I  am  not  a  politician.  I  do  recognize,  however,  that  there  are 
political  considerations  involved  in  the  process,  and  I  mean  political 
with  a  big  P  not  a  little  P.  Big  P  politics  is  the  science  of  govern- 
ment, political  science.  Government  is  something  created  by  the  people 
themselves,  and  only  the  people,  to  assure  to  the  extent  ])ractical3le 
their  living  together  in  a  free  and  open  but  ordered  and  stable  society 
with  accommodation  to  all  others  wlio  seek  the  same  ends,  liberty  and 
life  and  the  pursuit  of  happiness.  That  is  what  a  constitution  is.  But 
as  Abraham  Lincoln  said,  as  all  of  you  remember,  that  as  soon  as  you 
create  a  goA^ernment,  you  must  turn  at  once  to  working  and  sla^ang 
and  being  vigilant  to  preserve  and  protect  that  government  and  that 
Constitution  so  they  do  not  become  subverted  and  destroyed  or  sen- 
ously  eroded,  and  thus  result  in  impairment  of  that  for  which  the 
government  was  created  in  the  first  instance.  You  are  engaged  in 
that  task  as  representatives  of  the  people. 

I  turn  now  to  evidentiary  principles  and  rules.  This  committee  last 
year  considered  the  Proposed  Federal  Rules  of  Evidence  submitted 
to  it  by  the  subcommittee  of  this  committee  chaired  by  the  distin- 
guisheci  gentleman  from  Missouri,  Mr.  Hungate.  I  suggest  that  in 
your  consideration  and  weighing  of  the  evidence  before  you,  you  give 
attention  to  certain  provisions  of  the  Rules  of  Evidence  contained 
in  your  bill  which  is  now  pending  before  the  Senate  Committee  on 
the  Judiciary. 

In  section  102  of  that  bill,  it  says :  "these  rules  shall  be  construed 
to  secure  fairness  in  administration,  elimination  of  unjustifiable  ex- 
pense and  delay  and  promotion  of  growth  and  development  of  the 
law  of  evidence  to  the  end  that  the  truth  may  be  ascertained  and  pro- 
ceedings justly  determined."  It  is  that  truth  finding  process  in  which 
vou  are  now  engaged.  You  are  functioning  as  triers  of  the  facts  in  this 
matter.  Your  rule  102  is  a  sound  principle  by  which  to  be  guided.  It  is 
the  rule  that  the  Hungate  committee  approved  and  you  in  committee 
and  on  the  House  floor  voted  for. 

There  is  another  sound  rule  of  evidence,  which  you  included  in 
your  Federal  Rules  of  Evidence  bill,  by  which  you  would  well  be 
guided.  It  is  rule  401 ,  entitled,  "Definition  of  Relevant  Evidence."  This 
rule  is  your  judgment — and  a  very  sound  judgment  it  is: 

Relevant  evidence  means  evidence  having  any  tendency  to  make  the  existence  of 
any  fact  that  is  of  consequence  to  the  determination  of  the  action  more  probable 
or  less  probable  than  it  would  be  without  the  evidence. 

That  test  of  relevancy  goes  to  admissibility.  You  are  the  judge  of 
the  weight  to  be  given  to  the  evidence  once  admitted.  You  are  expe- 
rienced lawvers.  You  know  the  distinction  between  admission  of  evi- 
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deuce  on  the  one  hand  and,  once  admitted,  the  weight  to  be  given  to 
that  evidence  on  the  other.  Yon  give  consideration  not  only  to  its 
weight,  but  how  it  fits  into  the  warp  and  woof  of  the  entire  body  of  the 
evidence  with  relation  to  the  ultimate  issue  or  issues  that  you  are  going 
to  have  to  determine. 

Now.  one  more  pertinent  Eule  of  Evidence  you  adopted  to  which 
I  wish  to  call  your  attention.  It  has  a  direct  bearing  upon  an  issue  of 
fact  which  you  must  resolve.  Little  did  you  know  when  you  adopted 
those  Federal  Rules  of  Evidence  that  one  or  more  of  them  Avould 
come  into  play  in  this  awesome  endeavor  of  yours.  The  rule  is  No.  401, 
entitled :  "Habit  and  Eoutine  Practice".  It  reads : 

Evidence  of  the  habit  of  a  person  or  of  the  routine  practice  of  an  organiza- 
tion, whether  corroborated  or  not  and  regardless  of  the  presence  of  eyewitnesses, 
is  relevant  to  prove  that  the  conduct  of  the  person  or  organization  on  a  particu- 
lar occasion  was  in  conformity  with  the  habit  or  the  routine  practice. 

Now.  as  Mr.  Doar  said  to  you,  it  is  very  difficult  for  any  man  or 
woman  to  put  himself  or  herself  in  the  shoes  of  another.  Especially 
is  this  so  as  respects  a  President  of  the  United  States.  But,  in  part, 
there  must  be  an  effort  on  your  part  to  do  that.  You  will  instinctively 
do  this  in  order  to  gain  a  feel  of  the  President's  perspective.  Under- 
standably, this  will  be  difficult.  But  you  are  all  professionals  who  have 
been  trained  throughout  your  professional  lives  to  do  your  level  best 
to  take  an  objective  viewpoint.  That  is  a  primary  reason  for  the  exist- 
ence of  the  Bar,  the  people  expect  and  demand  that  detachment.  Law- 
yers are  truly  the  privileged  few  of  this  Nation.  The  people  of  the 
Nation  rely  on  members  of  the  Bar,  lawyers,  to  represent  them  per- 
sonally but  more  importantly  to  preserve  and  protect  their  Consti- 
tution, their  government,  their  liberties,  their  society,  from  erosion, 
from  abuse,  all  according  to  the  oath  lawyers  take  to  preserve,  protect 
and  defend  the  Constitution  of  the  United  States  and  thus  to  protect, 
defend  and  preserve  the  liberties  of  the  people. 

May  I  make  one  personal  reference?  I  have  been  here  now  since 
January  7.  I  have  been  through  all  of  these  evidentiary  materials,  I 
have  read  those  edited  transcripts,  I  have  listened  to  the  tapes.  And 
ladies  and  gentlemen,  I  have  never  heard  the  President  of  the  United 
States  or  any  of  his  aides  ever  say,  as  Mr.  St.  Clair  is  wont  to  say,  by 
any  manner  or  words,  written  or  oral.  "This  is  my  country."  "This  is 
the  Constitution  of  the  United  States."  "These  are  my  constitutional 
duties  and  responsibilities."  "It  is  my  duty  to  preserve,  protect  and 
defend  the  Constitution,  to  see  that  the  laws  are  faithfully  executed." 
"The  ]-)eople  of  the  Nation  will  be  affected  one  way  or  the  other  by 
what  I  do  or  fail  to  do  with  respect  to  that  which  I  have  been  or 
should  have  been  alerted."  I  haven't  heard  or  seen  any  of  that.  There 
isn't  a  word.  There  isn't  a  phrase,  there  isn't  an  inference  to  be  drawn 
from  which  that  may  be  found  in  the  record. 

I  turn  now  to  another  subject.  We  are  talking  not  about  Mr.  Nixon 
per  se.  We  are  talking  about  the  Office  of  the  President  of  the  Ignited 
States.  This  in  an  office  that  all  lawyers  of  the  Nation  represent  in  a 
very  real  sense.  Tlie  people  of  this  Nation  revere  the  Office  of  the 
Presidency  of  the  United  States.  We  are  sworn  to  preserve,  protect 
and  defend  that  office.  The  individuals  who  have  been  elected  to  the 
Office  of  the  Presidency  become  to  the  people  of  this  country  almost 
deities.  The  people  expect,  and  rightfully  so.  that  the  individual 
occupying  the  Office  will  at  all  times  have  in  mind  the  oath  of  office, 
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to  preserve,  protect  and  defend  the  Constitution,  to  take  care  that 
the  laws  are  faithfully  executed  and  that  the  Office  of  President 
will  also  be  faithfully  executed,  all  to  the  end  that  their  liberties, 
properties,  freedom,  their  free  and  open  society,  and  all  other  things 
the  people  hold  dear  will  be  preserved,  protected  and  assured  by 
whomever  occupies  the  Office  of  the  Presidency  of  the  United  States. 

As  I  say,  you  take  the  same  oath,  not  only  as  lawyers,  but  as  Mem- 
bers of  Congress  when  you  are  inducted  into  that  high  office  as  does 
the  President  when  he  is  inducted  into  his. 

And  I  have  been  thinking  of  something  else.  Constantly,  throughout 
these  proceedings,  I  have  said  to  myself,  yes,  the  President  of  the 
United  States  is  elected  in  a  general  election  throughout  the  country 
by  some  220  million  people.  Did  they  know  then  what  we  all  know 
now  ^  There  is  also  the  Congress  of  the  United  States  whose  Members 
are  elected  by  the  same  220  million  people  concentrated,  however,  in 
voting  districts.  Because  of  that  those  who  elect  you  are  closer  to  you 
than  they  are  to  the  President. 

We  learn  as  children  in  grammar  school  that  the  House  of  Repre- 
sentatives is  one  of  the  three  co-ordinate  and  equal,  and  I  emphasize 
the  word  ''equal,"  branches  of  government  that  is  so  precious  to  all  the 
people.  We  know  that  the  Members  of  the  House  are  the  immediate 
and  closest  representatives  of  the  people.  You  as  those  representatives 
are  learning  of  unknown  serious  matters. 

Those  wise  men,  the  drafters  of  our  Constitution,  realized  what 
Abraham  Lincoln  said  later,  and  perhaps  others  before  him — Montes- 
quieu, perhaps — that  once  you  create  government,  you  must  take  care, 
you  must  be  diligent,  to  see  tliat  the  government  does  not  become  a 
monster  and  destroy  that  for  which  the  people  whom  you  represent 
created  their  government  in  the  first  place. 

The  House  of  Representatives  was  granted  the  awesome  power  and 
responsibility  of  Impeachment  to  protect  the  people's  government 
against  misuse;  evasion;  and  even  destruction;  it  is  the  sword  and 
sliield  against  executive  tyranny.  The  power  was  granted  to  keep  the 
Presidency  strong  and  healthy.  The  purpose  of  Impeachment,  in  the 
eyes  of  the  framers  and  of  the  people  who  ratified  the  Constitution, 
was  not  to  punish  a  bad  leader,  but  rather  to  protect  the  Nation,  the 
Constitution,  the  people.  Regardless  of  what  your  ultimate  decision, 
majority  decision,  may  be  either  in  this  committee,  or  on  the  floor  of 
the  House,  impeach  or  not  impeach,  the  exercise  of  that  constitutional 
function  fairly  and  responsibly  as  you  hsLxe  been  doing  will 
strengthen,  not  weaken,  the  Office  of  the  Presidency  of  the  United 
States  and  the  executive  dex3artment.  Preservation  and  protection  of 
the  Constitution  and  the  Nation  will  have  been  accomplished,  all  in 
the  interests  of  the  people,  and  just  as  the  framers  and  the  people 
intended.  In  a  very  real  sense  j^ou  are  today  the  guardians  of  the 
Republic.  The  Nation  must  be  protected  from  a  failure  to  charge  the 
President  when  there  are  serious  grounds  to  accuse  him.  On  the  other 
hand,  both  the  Nation  and  the  President  must  be  protected  from 
groundless  accusations. 

I  wish  to  join  with  Mr.  Doar — I  join  with  him  in  all  the  remarks 
he  has  made,  his  analysis  of  tlie  evidence,  his  recommendations,  but  I 
wisli  to  emphasize  the  aspect  of  conspiracy  and  concealment  and  con- 
tainment. And,  in  this  regard  may  I  make  a  personal  reference  ?  When 
I  was  senior  counsel  to  the  Warren  Commission,  back  just  10  years 
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ago  this  year,  my  first  major  assignment  was  to  investigate  whether 
there  was  a  conspiracy  of  persons  operating  with  Mr.  Oswald  to  bring 
about  the  assassination  of  John  Fitzgerald  Kennedy,  then  the  Presi- 
dent of  the  United  States  of  America.  My  team  of  fine  young  lawyers 
worked  with  me  through  a  virtual  mountain  of  evidence.  We  had 
all  the  resources  of  this  Nation  working  with  us.  I  did  not  see,  nor  did 
my  team,  nor  did  the  other  senior  counsel,  among  them  Joe  Ball — 
known  to  the  Californians  as  a  great  trial  lawyer  and  investigator — 
any  evidence  indicating  the  existence  of  a  planned  pattern  involving 
others,  and  no  secrecy  or  cover-up  typical  of  conspiracy.  And  the  con- 
clusion was,  if  you  have  read  the  conspiracy  chapter  of  the  Warren 
Commission  Report,  as  I  am  sure  you  have,  that  there  was  no  con- 
spiracy. It  starts  out  by  emphasizing  the  fact  that  Oswald's  course  of 
conduct  was  attended  by  accident,  disorganization,  spontaneous, 
erratic,  bizarre,  and  irrational  decisions.  There  was  an  absence  of 
co-conspirators.  There  was  no  organized,  consistent  plan;  there  was  no 
flow,  there  did  not  seem  to  be  any  co-conspirators,  that  is,  second  or 
third  persons,  around  except  Marina,  who  was  experiencing  personal 
difficulty  with  her  husband  all  the  time  and  resisting  what  he  was 
doing.  He  was  an  erratic  loner.  The  footprints  of  a  conspiracy  were 
absent.  In  the  case  of  a  conspiracy,  you  lawyers,  and  I  know  many  of 
you  have  been  able  trial  lawyers  in  civil  and  criminal  cases  and  con- 
spiracy cases,  you  know  that  central  to  a  case  of  conspiracy  is  secrecy, 
concealment,  planning  and  consistent  policy  and  objective. 

The  facts  and  circumstances  here  have  a  cast  quite  different  from 
those  present  with  respect  to  Oswald.  You  must  resort  to  the  drawing 
of  inferences  from  the  evidence.  You  don't  find  the  conspirator  with 
his  hand  in  the  cookie  jar  when  you  open  the  door  suddenly,  but  you 
can  see  the  pieces  of  the  cookie,  the  crumbs,  perhaps,  off  in  the  corner 
of  the  room  when  you  suddenly  open  the  door. 

Now,  in  the  light  of  all  that,  and  with  your  permission  again,  Mr. 
Chairman,  I  emphasize  that  this  is  history.  You  are  not  recreating  the 
Constitution;  you  are  preserving  it;  you  are  strengthening  it,  and 
irrespective — and  that  is  the  way  I  wish  to  conclude  these  comments — 
irrespective  of  what  your  ultimate  decision  may  be,  as  lawyers  and 
IMembers  of  Congress  of  objectivity,  experience,  responsibility  and 
dedication,  you  will  have  made  the  Constitution  work  as  its  framers 
and  those  who  ratified  it  intended  and  the  people  expect.  In  doing 
so  you  will  have  honored  and  adhered  to  the  constitutional  tenets  of 
the  highest  privilege  in  the  people's  gift  and  furthermore,  you  will 
have  restored  honor  to  and  confidence  in  the  legal  profession,  and 
maintained  the  honor  of  the  Congress. 

Thank  you,  Mr.  Chairman.  Thank  you,  ladies  and  gentlemen. 

[Note.— The  material  referred  to  above  may  be  found  in  a  previ- 
ously published  publication  entitled  "Summary  of  Information"  re- 
leased by  tJie  House  Judiciary  Committee  in  July  1974.] 

The  CiiAiRiNiAN.  Thank  you.  ]Mr.  Jenner.  Mr.  Doar. 

Mr.  DoAR.  Mr.  Chairman,  the  first  section  of  the  Watergate  matter 
deals  with  organization  of  the  Wliite  House  in  its  relationship  to 
CRP.  I  only  want  to  call  the  committee's  attention  to  two  matters  in 
that  for  now  before  going  on  to  the  facts  respecting  the  development 
of  the  so-called  electronic  surveillance  book.  On  page  4,  there  is  an 
exchange  between  Congressman  Thornton  and  Mr.  Mitchell.  Page  4, 
there,  where  Congressman  Thornton  and  Mr.  Mitchell  talked  about 
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Mr.  Haldeman's  relationship  to  the  President.  I  would  hope  that  you 
would  mark  that  and  reread  tliat  section  with  respect  to  how  it  corrob- 
orates tlie  general  outline  of  Mr.  Butterfield's  testimony.  Please  keep 
that  in  mind  as  I  think  it  is  important  for  you  to  understand  how  the 
Wliite  House  worked.  In  the  same  respect,  Mr.  Jenner  calls  my  at- 
tention that  you  should  keep  in  mind  Mr.  Kalmbach's  testimony  with 
respect  to  the  operation  of  the  White  House. 

Second,  I  tliink  you  should  keep  in  mind  that  in  April  1972, 
President  Nixon  and  his  chief  political  adviser,  John  Mitchell,  be- 
lieved that  they  were  going  to  be  in  for  a  hard  election.  This  was  in 
April.  If  you  remember  the  transcript  that  the  White  House  furnished 
to  you,  for  the  April  4  tape  in  response  to  the  ITT  subpena,  it  is 
largely  a  discussion  of  political  plans  and  problems. 

I  believe  there  that  you  will  find  on  pao-e  7  that  Mr.  Mitchell  and  the 
President  discussed  the  Wisconsin  primary,  prospects  of  various 
Democratic  Presidential  hopefuls,  and  the  problems  and  possibilities 
for  the  President's  reelection  campaign  in  Wisconsin,  California, 
Illinois,  Ohio,  Pennsylvania,  New  York,  New  Jersey,  Texas,  Ohio, 
Michigan,  Minnesota,  Massachusetts,  and  Vermont. 

What  I  am  saying  to  you  is  that  I  think  the  evidence  is  clear  that  as 
of  April  4,  1972,  there  was  no  indication  and  no  idea  in  the  minds  of 
■either  President  Nixon  or  John  Mitchell  that  President  Nixon  would 
have  the  easy,  overwhelming  time  that  in  fact  he  did  have  in  No^■em- 
ber. 

Turning  now  to  the  discussion  of  the  approval  of  the  political  in- 
telligence plan  including  the  use  of  electronic  surveillance,  I  would 
like  Mr.  Evan  Davis  to  summarize  the  proof  on  that  subject. 

Mr.  Davis.  I  will  just  quickly  go  over  the  key  pieces  of  the  circum- 
stantial evidence  that  Mr.  Doar  referred  to  earlier.  The  first  piece  of 
such  evidence  is,  of  course,  the  relationship  between  Mr.  Haldeman 
and  the  President  set  out  in  the  first  section.  Distributed  to  you  today 
was  this  complete  collection  of  the  political  matters  memoranda.  These 
are  the  memoranda  that  Gordan  Strachan  prepared  for  Mr.  Haldeman 
which  Mr.  Haldeman  reviewed,  according  to  Mr.  Butterfield's  testi- 
mony, discussed  with  the  President,  wrote  instructions  on  the  memos, 
and  returned  to  Mr.  Strachan  to  be  implemented. 

These  memos  have  to  be  studied  and  looked  at  in  their  entirely  to 
see,  first  of  all,  the  extent  of  Mr.  Haldeman's  control  over  the  activities 
of  the  Committee  for  the  Re-Election  of  the  President;  the  kind  of 
detailed  knowledge  and  his  detailed  role  in  campaign  decisionmaking. 
The  memos  here  cover  all  of  the  issues  involved  in  running  a  campaign 
and,  as  you  can  see,  Mr.  Haldeman's  writing  and  instructions  right 
on  these  memos  to  Mr.  Strachan,  his  participation  in  the  decision  of 
all  those  issues  involved  in  running  a  campaign. 

Turning  now  to  the  political  intelligence  aspect  of  that  activity, 
these  memos,  a  number  of  these  memos  trace  the  development  of  the 
political  intelligence  proposals  and  Mr.  Haldeman's  role  therein.  The 
first  one  we  mention  is  the  memo  on  August  10,  in  which  Mr.  Strachan 
reports — excuse  me,  August  13 — where  Mr.  Strachan  reports  that  he 
has  com])liod  witli  Mr.  Haldeman's  instructions  to  have  a  meeting  on 
political  intelligence.  The  citations,  unfortunately,  were  prepared 
prior  to  the  printing  of  the  book,  so  it  doesn't  conform  at  this  point. 
But  if  you  will  look  at  the  index  in  front,  you  can  find  the  August  13 
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memo,  and  it  is  page  2  of  that  memo,  so  presmnably,  it  is  page  2  of 
this  book. 

Yes.  If  you  look  at  page  2,  you  will  find  the  particular  memo  I  am 
talking  about.  Under  item  6,  the  second  paragraph,  "Pursuant  to  your 
request  on  Tuesday,  Buchanan,  Chapin,  Walker,  and  I  met  on 
Wednesday  and  developed  our  oral  recommendations  for  political 
intelligence  and  covert  activities." 

Mr.  Butler.  Excuse  me,  I  would  just  like  to  get  this  one 
straightened  out.  I  am  on  page  2. 

Mr.  Davis.  That  is  right,  and  if  you  see  item  6  just  above  the  middle 
of  the  page,  it  is  labeled  "Buchanan."  Then  if  you  look  at  the  second 
paragraph  of  item  6 

Ml'.  Butler.  Thank  you  very  much. 

Mr.  Davis.  OK.  This  is  the  first  indication  we  have  of  the  origin  of 
the  desire  for  the  covert  activities  political  intelligence  program.  W© 
discuss  the  reasonableness  of  the  inference  that  Haldeman  was  imple- 
menting the  President's  desires  with  respect  to  initiating  discussion  of 
covert  political  activities  and  asking  that  oral  recommendations  be 
prepared. 

Mr.  Latta.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Latta. 

Mr.  Latta.  May  I  inquire,  at  this  point,  what  is  the  plan  about 
procedure?  Are  we  supposed  to  sit  here  and  not  ask  questions,  or 
are  we  permitted  to  ask  questions  ? 

The  Chairman.  I  would  think  if  the  presentation  is  made,  if  there 
is  any  point  of  clarification,  I  think  that  at  this  time,  the  purpose  of  it 
is  really  to  get  the  members  to  be  able  to  inquire.  But  I  think  in  order 
for  it  to  be  orderly,  maybe  he  should  go  through  that  section  at  least. 

Mr.  Davis.  I  will  try  to  move  through  it  quickly. 

After  this  Operation  Sandwedge  was  developed — this  is  covered 
extensively 

The  Chairman.  Excuse  me,  Mr.  Davis,  how  long  will  it  take? 

Mr.  Davis.  About  5  minutes. 

This  was  covered  in  detail  in  the  political  matters  memoranda. 
Haldeman  was  informed  that  Operation  Sandwedge  was  being  con- 
sidered. You  have  seen,  there  was  submitted  to  you  the  memoranda 
concerning  Operation  Sandwedge.  It  included  black  bag  and  elec- 
tronic surveillance  capability.  In  November,  Haldeman  met  with 
Mitchell  to  discuss  Operation  Sandwedge.  We  have  included  in  the 
book  the  talking  paper  for  that  meeting.  It  asked  if  Dean  is  playing  an 
active  enough  role  in  the  development  of  Operation  Sandwedge.  It 
asked  who  should  we  develop — who  should  we  assign  to  increase  the 
surveillance  of  EMK  from  periodic  to  constant? 

It  notes  that  Operation  Sandwedge  has  received  an  initial  $50,000 
and  is  it  doing  enough  to  accomplish  our  objective?  It  notes  that 
Haldeman — Strachan  writes  for  Haldeman  there  the  comment  that, 
"I  need  $800  to  $300,000  for  surveillance." 

All  of  those  comment  are  contained  in  that  memo. 

On  December  2,  Haldeman  was  informed  that  Strachan — excuse 
me,  that  Liddy  was  going  to  go  over  to  CRP  to  work  on  political 
intelligence  and  also  to  work  with  Dean  on  political  enemies  project. 
Following  this,  the  meetings  toolc  place  which  we  presented  to  you 
earlier,  first  in  Mitchell's  office  at  the  Department  of  Justice  and  then 
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at   Key   Biscayne,   in   which   a    specific   intelligence   program   was 
approved. 

Mr.  Dennis.  Mr.  Chairman,  a  matter  of  clarification. 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  Am  I  correct  that  Operation  Sanclwedge  was  an  opera- 
tion which  was  never  implemented? 

Mr.  Davis.  The  political  matters  memoranda  of  December  2  states 
that  instead  of  putting  into  effect  Operation  Sandwedge,  Liddy  will 
handle  political  intelligence  at  CRP. 

Mr.  Dennis.  So  you  are  talking  about  a  discussion  of  something 
which  actually  never  took  place  as  far  as  Operation  Sandwedge  is 
concerned.  That  is  the  way  I  recall  it. 

Mr.  Davis.  Well,  the  conversations  that  !Mr.  Haldeman  has  with  the 
President  in  April  discussing  Operation  Sandwedge  indicate  that  it 
was  not  put  into  effect  because  they  didn't  like  the  people  associated 
with  it.  That  was  Mr.  Caulfield,  you  will  remember. 

Mr.  Dennis.  Well,  I  iust  raised  the  question.  We  have  got  plenty 
before  us  without  going  too  much  into  things  that  were  never 
implemented. 

Mr.  Fish.  Mr.  Chairman,  could  I  ask  with  reference  to  that  Decem- 
ber 2  memorandum  ? 

Mr.  Davis.  In  that  conversation  I  just  referred  to,  Mr.  Haldeman 
told  the  President  that  Operation  Sandwedge  was  the  grandfather  of 
the  Liddy  plan,  that  he  had  discussed  it  with  Mitchell  and  that  the 
Liddy  plan  was  put  forward  because  they  weren't  satisfied  with  the 
people  associated  with  Operation  Sandwedge. 

Mr.  Fish.  Where  will  I  find  that  memorandum  ? 

Mr.  Davis.  The  memorandum  for  the  meeting — page  201. 

Turning  to  page  4.  On  March  31,  Mitchell  met  with  LaEue  and 
Magruder  at  Key  Biscayne.  They  discussed  the  intelligence  proposal. 
Magruder  testified  that  Mitchell  approved  it.  This  testimony  is 
corroborated  by  Reiser's  testimony  that  Magruder  told  him  shortly 
thereafter  to  tell  Liddy  his  plans  were  approved ;  by  Strachan's  testi- 
mony that  Magruder  reported  the  approval  of  a  sophisticated  intelli- 
gence-gathering system. 

Strachan  has  testified  that  he  included  this  information  in  a  memo- 
randum he  prepared  for  Mr.  Haldeman  and  which  he  sent  to 
Mr.  Haldeman  and  which  after  the  17th  of  June,  Mr.  Haldeman 
instructed  him  to  destroy. 

Strachan  has  also  testified  that  following  the  approval  of  the  Liddy 
plan  on  March  31,  Mr.  Haldeman  called  him  up  and  told  him  to  instruct 
Mr.  Liddy  to  change  his  capabilities  from  the  candidacy  of  Senator 
Muskie  to  the  candidacy  of  Senator  McGovern. 

In  addition,  there  is  testimony  that  following  the  discussion  of  the 
Liddy  plans  in  Mr.  Mitchell's  office  at  the  Department  of  Justice,  Mr. 
Dean  went  to  INIr.  Haldeman,  told  him  what  was  being  discussed  over 
there,  said  that  Mr.  Dean  was  opposed  to  it,  and  Mr.  Haldeman  said 
that  the  "\Vliite  House  should  have  nothing  to  do  with  this.  He  did  not 
turn  the  proposal  off. 

The  final  point  with  regard  to  the  implementation  of  the  plan 
regards  the  financing.  The  testimony  which  has  been  presented  to  you 
shows  that  when  Liddv  came  to  Sloan,  treasurer  of  CRP,  to  ask  for 
$250,000,  the  right  to  di-aw  $250,000  in  cash,  Sloan  pursued  Liddy's 
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authorization  to  make  this  withdrawal  and  it  was  confirmed  by 
Mitchell  to  Mr.  Stans.  Tliat  Magruder  did  have  authority  to  authorize 
Liddy  to  withdraw  or  to  draw  these  substantial  amounts  of  cash. 

]Mr.  DoAR.  The  one  other  matter  of  circumstantial  evidence  with 
respect  to  the  authorization  is  the  conduct  of  the  President  following 
learning  of  the  plan  and  the  fact  that  no  one  connected  with  the  plan 
was  discharged  for  their  participation  or  the  fact  that  it  had  been 
carried  out. 

Turning  now  to 

Mr.  ^McClory.  Mr.  Chairman? 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  Mr.  Chairman,  I  just  want  a  question  on  the  matter 
of  procedure.  I  was  just  conferring  there  with  Mr.  Garrison.  I  expected 
tliat  our  briefing  session  here  would  present  pro  and  con  a  discussion 
of  the  various  points.  I  understand  that  Mr.  Garrison's  paper,  his 
report,  will  not  be  ready  until  Sunday.  However,  I  would  think  it 
would  be  fair  if  at  the  end  of  each  section — and  I  just  conferred 
privately  witli  Mr.  Garrison — if  at  the  end  of  each  section,  if  there  is 
some  comment  he  would  like  to  make  with  reference  to  this,  he  might 
make  such  a  comment. 

There  is  no  objection  to  that  ? 

The  Chairjvian.  I  don't  believe  so.  I  think  that  this  is  the  only  way 
to  proceed,  but  I  think  that  we  ought  to  get  at  least  with  section,  at 
least,  by  section. 

Mr.  McClory.  We  are  at  the  end  of  one  section.  That  is  why  I  raised 
it  at  this  time.  I  don't  know  whether  he  has  any  comment  or  not. 

Mr.  Doar.  We  are  not  at  the  break-in  point. 

Mr.  Garrison.  Mr.  Chairman,  in  light  of  ISIr.  McClory's 
suggestion 


The  Chairman.  Of  course,  you  will  recall,  Mr.  Garrison,  that  we 
won't  have  before  you  as  we  do  have  in  this  the  references  that  you  will 
be  making  to  any  argument  that  may  be  a  contra-argument  which  you 
may  readily  refer  to.  So  I  would  hope  that  you  would  enlighten  us 
as  to  that. 

Mr.  Sandman.  May  I  ask  a  question,  Mr.  Chairman,  on  procedure? 

It  is  my  miderstanding  that  Mr.  Garrison  s  part  of  this  thing  was 
only  approved  about  2  days  ago,  but  without  him  being;  in  this  thing 
as  it  is  now,  is  there  anything  in  any  of  these  books  that  shows  the 
other  side  of  the  story,  the  explanation  of  why  various 

The  Chairman.  There  is  only  one  side,  Mr.  Sandman,  the  facts. 
This  is  what  are  being  presented. 

Mr.  Sandman.  Well,  there  are  facts  that  can  show  the  other  side 
or  shed  some  light  on  why  something  was  done. 

The  Chairman.  Those  are  facts,  too. 

Mr.  Sandman.  Well,  I  am  thinking — I  did  not  get  a  chance,  for 
example,  to  look  in  the  section  on  Internal  Revenue,  but  I  am  sure — 
is  the  memo  in  this  book  which  the  IRS  put  together,  for  example,  and 
said  that  there  is  no  finding  of  active  wrongdoing  on  the  part  of  the 
President  so  that  he  could  be  held  for  fraud  ?  Is  that  memo  in  here  ? 

INIr.  DoAR.  I  am  sure  it  is.  Yes,  it  is. 

Mr.  Sandman.  That  is  the  type  of  information  I  am  looking  for. 
Are  we  getting  the  benefit  of  both  sides  of  the  story  ? 
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Mr.  DoAR.  Yes,  you  are  getting  the  benefit  of  all  the  facts  that  we 
think  are  pertinent  to  the  particular  matter.  We  are  not  just  writing 
just  all  of  the  facts,  all  of  the  facts  we  presented  to  you  in  the  books. 
This  is  not  the  same  kind  of  a  summary  of  the  information  as  was  the 
statement  of  information.  But,  for  example,  if  we  say  that  there  is  a 
plan  go-ahead  and  Mr.  Mitchell  denied  that  he  approved  the  plan,  the 
statement  is  there  that  Mr.  Mitchell  denied  it. 

]Mr.  Sandman.  Now,  one  last  question.  Is  there  anything  in  this 
book  that  is  not  in  the  books  that  we  have  had  ? 

]Mr.  DoAR.  No,  sir. 

Mr.  Sandman.  So  this  is  only  a  summary  of  what  we  already  have. 

Mr.  DoAR.  Oh,  the  testimony  of  the  witnesses — John  Ehrlichman's 
notes,  some  of  the  political  matters  memoranda,  and  those  things. 

INIr.  McClory.  Mr.  Chairman,  I  wonder  if  we  might  recess  for  1 
hour  or  so  ?  I  think  it  would  be  helpful  to  our  side  to  ^et  together.  My 
suggestion  doesn't  seem  to  have  general  support  on  this  side  and  there 
may  be  a  more  logical,  more  expeditious  procedure. 

Mr.  Rangel.  Would  the  gentleman  yield  before  we  consider  this 
recess  ? 

The  Chairman.  Mr.  Rangel. 

Mr.  Rangel.  There  were  two  items  that  came  up  yesterday  and 
I  would  like  to  have  some  clarification  from  counsel,  if  we  do  in  fact 
recess,  whether  they  will  be  made  available  to  the  committee.  One 
is  the  transcript  which  the  President's  counsel  attempted  to  offer 
to  us  yesterday.  Do  we  have  the  transcript? 

The  Chairman.  Yes,  that  was 

Mr.  Rangel.  The  members,  I  am  talking  about. 

Mr.  DoAR.  No,  we  don't  have  that. 

Mr.  Rangel.  I  am  asking  whether  the  members  can  have  the  tran- 
scripts; and,  two,  the  so-called  Ehrlichman  notes,  which  I  under- 
stand were  made  a  part  of  the  record. 

Mr.  DoAR.  The  chairman  asks  that  I  draft  for  him  a  letter  in  reply 
to  Mr.  St.  Clair  and  attach  that  letter  to  the  transcripts  when  they 
were  circulated  to  the  members,  and  that  letter  is  over  at  the  building 
and  we  will  distribute  that  right  after  lunch  when  the  chairman 
signs  the  letter. 

Some  of  the  members  did  ask  for  the  transcripts,  and  I  gave  them 
out  with  the  chairman's  permission,  right  then  and  there.  But  I 
thought  that  getting  them  out  to  everybody,  we  would  attach  the 
letter  and  the  chairman's  replies  and  the  transcripts. 

The  Chairman.  Yes. 

Mr.  DoAR.  The  second  thing  is  we  are  preparing  this  summary. 
We  have  now  four  or  five  copies  of  the  complete  thing.  We  are 
preparing  a  summary  of  that  and  then  some  samples  for  all  of  the 
members  to  have. 

]Mr.  HoGAN.  Mr.  Cliairman  ? 

Mr.  Rangel.  I  thank  the  gentleman  for  yielding. 

The  Chairman.  Mr.  Hogan. 

Mr.  Hogan.  I  have  two  questions.  One,  when  will  we  get  Mr.  St. 
Clair's  presentation,  the  book,  so-called  book  he  had  said  would  be 
ready  today  ?  'When  will  we  get  it  ?  Mr.  Chairman  ? 

The  Chairman.  I'm  sorry. 
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Mr.  HoGAN.  When  will  we  get  Mr.  St.  Clair's  book?  That  is  my 
first  question. 

The  Chairman.  Is  that  the  advocate's  brief  he  was  talking  about  ? 

Mr.  HoGAN.  Yes. 

The  Chairman.  He  was  going  to  make  it  available. 

Mr.  TIoGAN.  We  have  not  received  it  yet  ? 

The  Chairman.  No,  we  have  not.  I  think  he  said  it  would  be  avail- 
able sometime  tonight. 

Mr.  HoGAN.  My  second  question  is  Mr.  McClory  had  stated  Mr. 
Garrison  would  not  have  completed  his  stuff  until  Sunday.  What 
does  that  do  to  our  schedule?  As  I  understand  it,  we  will  not  meet 
again  until  Wednesday.  Will  we  have  to  wait  until  Wednesday  for 
Mr.  Garrison's  presentation  ? 

The  Chairman.  No,  I  would  certainly  hope  that  we  would  dis- 
pose of  that  when  Mr.  Garrison  is  ready. 

Mr.  HoGAN.  On  Sunday  ? 

The  Chairman.  Well,  not  Sunday,  but  on  Monday. 

Mr.  Hogan.  So  now  we  can  anticipate  that  we  will  meet  Monday 
on • 

The  Chairman.  I  would  have  hoped  that  it  would  have  been  before 
then,  but  in  the  light  of  the  fact  that  Mr.  Garrison  is  not  ready  and 
doesn't  have  it — very  frankly,  that  was  the  reason  why  I  directed 
that  question  to  Mr.  Garrison.  I  think  he  would  be  under  a  terrible 
handicap  to  make  reference  to  something  that  he  doesn't  have  ready. 

Mr.  Hogan.  Well,  we  will  now  meet  Monday,  is  that  so? 

Mr.  McClory.  Will  the  gentleman  yield  ? 

Mr.  Hogan.  Yes. 

Mr.  McClory.  I  did  confer  with  the  chairman  and  with  members 
on  this  side,  and  I  think  it  is  preferable,  if  this  is  acceptable  to  the 
chairman — I  think  it  is  acceptable  on  our  side — that  we  defer  any 
presentation  at  the  end  of  each  session  by  Mr.  Garrison  at  this  time 
and  let  Mr.  Garrison  make  a  presentation  on  Monday  after  he  has 
completed  his  report.  I  think  that  is  agreeable  on  our  side. 

The  Chairman.  I  am  sure  that  the  members  are  interested  in  hear- 
ing both  sides. 

Mr.  Cohen.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Cohen. 

Mr.  Cohen.  In  view  of  the  fact  that  you  indicated  we  will  have  a 
meeting  on  Monday,  would  you  tell  us  what  the  schedule  is  for 
tomorrow  ? 

The  Chairman.  We  are  going  to  meet  tomorrow,  because  this 
presentation  is  going  to  be  for  the  benefit  of  the  members.  I  think 
that  this  presentation  is  vital  in  that  reference  is  made  here  to  a  dis- 
tillation of  facts  that  I  think  are  very  pertinent  which  call  attention 
without  attempting  within  a  period  of  1  hour  to  say  what  all  the 
facts  are  that  are  supportive  of  any  proposed  articles. 

Mr.  Eailsback.  Mr.  Chairman  ? 

Mr.  Seiberling.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  Mr.  Chairman,  in  connection  with  the  point  about 
the  distillation  of  facts,  I  don't  know  about  the  other  members,  but 
I  find  it  absolutely  dizzying  to  just  listen  to  a  very  rapid  presentation 
of  a  lot  of  facts  such  as  Mr.  Davis  gave.  I  understood  that  we  were 
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going  to  have  the  theory  of  what  these  add  up  to  presented  and  not 
just  a  lot  of  isolated  facts.  I  wonder  if  it  is  possible  for  staff  in 
presentinu'  these,  to  tell  us  the  significance  they  think— not  just  give 
us  a  whole  lot  of  dates  and  occurrences. 

Mr.  DoAR.  Well,  the  significance  of  the  facts 

The  Chairman.  Tluit  will  happen  during  the  course  of 

Mr.  DoAR.  Yes,  we  will  do  that, 

Mr.  Seiberltng.  I  think  that  is  really  what  we  need.  We  can  read 
this  stuff  here,  but  wc  need  to  be  told  what  to  look  for  and  what  does 
this  mean  ? 

Mr.  DoAR.  May  I  just  say  the  significance 

Mr.  Eailsback.  Mr.  Chairman  ? 

The  Chairman.  Let  Mr.  Doar  answer  that  question  first. 

Mr.  Eailsback.  Yes, 

Mr.  Doar.  The  significance  of  the  facts  with  respect  to  the  events 
prior  to  the  break-in  on  the  I7th  of  June  is  that  President  Nixon  au- 
thorized a  broad  plan  of  illegal  electronics  surveillance  and  the  proof 
of  that  is  from  circumstantial  evidence  of  how  his  key  aides  and  associ- 
ates set  this  up. 

INIr,  Seiberling.  I  understand  that  is  the  ultimate  significance,  but 
I  do  think  it  would  be  helpful  if  it  could  be  described  a  little  bit  more 
with  a  little  less  just  regurgitating  of  isolated  facts. 

The  Chairman.  Mr.  Seiberling,  the  plan  is  that  following  this,  there 
will  be  for  the  further  benefit  of  the  members  what  may  be  called  a 
summary  of  all- — not  just  of  facts  but  what  would  be  leased  on  these 
facts.  There  will  be  this  other  further  memorandum  or  summary, 
which  I  think  will  be  useful  and  helpful  to  the  members. 

Now,  I  thought  that  this  was  a  briefing  which  would  focus  on  the 
most  important  elements,  the  facts,  that  really  pertain.  All  we  have 
had  up  until  now  is  a  lot  of  detailed  information  which  was  relevant 
to  the  inquiry.  Now,  you  know,  we  have  got  to  do  some  of  this  back 
and  forth,  I  think,  in  discussing  it  and  in  asking  questions  of  the  coun- 
sel, and  then  I  think,  following  that,  that  summary. 

Mr.  Railsback.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Chairman,  I  wonder  if — I  think  some  of  us  feel 
that  right  at  this  particular  point  in  time,  we  need  some  time.  I  am 
wondering,  for  instance — I  don't  think  I  can  be  here  tomorrow.  If  I 
go  through  this  myself  carefully,  with  the  references  to  these  memos, 
am  I  going  to  really  get  the  same  thing  if  I  go  through  it  real  carefully  ? 

Mr.  Doar.  Yes. 

Mr.  Railsback.  I  don't  know  why  we  don't  do  that,  then. 

Mr.  Rangel.  Mr,  Chairman  ? 

Mr.  Railsback,  I  yield  to  the  gentleman, 

Mr.  Rangel,  I  would  like  to  agree,  I  agreed  with  the  procedure  by 
this  committee  and  no  matter  what  procedure  we  ultimately  decided 
upon,  there  would  have  been  some  handicaps.  One  of  the  handicaps 
I  think  we  have  had  is  as  the  information  has  been  presented  to  us,  we 
as  lawyers  and  Congress  people  were  reading  with  j^ou.  Never  have 
we  had  the  opportunity  to  individually  read  the  information 

Mr.  Railsback.  Right. 

Mr.  Rangel.  And  then  perhaps  listen.  I  am  just  saying  that  now 
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that  we  are  reaching  this  conclusion,  there  may  be  some  things  that 
strike  different  members  in  a  different  way,  so  I  w^ould  like  to  join 
in  with  my  colleague,  Mr.  Chairman.  If  w^e  could  just  have  an  oppor- 
tunity to  digest  and  to  read  on  our  own — most  of  us  were  trying  to  do 
it  in  the  early  morning  and  late  evening. 

Mr.  Eailsback.  Mr.  Chairman,  if  I  could  just  pursue  that.  There 
are  some  areas  that  I  know  that  I  am  particularly  interested  in,  too. 
I  am  going  to  read  everything.  I  will  read  everything.  But  there  are 
some  areas  that  I  am  very  much  concerned  about  and  I  want  to  go  over 
them  particularly  carefully.  I  think  it  is  kind  of  a  waste  of  time  if  we 
methodically  go  through  everything  and  not  really 

The  Chairman.  Well,  I  agree  with  that.  I  don't  think  it  is  the  plan 
to  read  every  word  here,  as  we  have  done  in  the  detailed  information. 
I  think  the  plan  was  to  try  to  make  reference,  highlight,  to  show  what 
supports  the  various  theories  that  will  be  presented,  and  then,  as  a 
result,  to  be  able  to  inquire  of  the  counsel  whether  or  not,  on  the  basis 
of  other  information  that  is  in  your  possession,  whether  or  not  it  fits 
in  with  the  theory  that  you  have  in  mind. 

Mr.  Eailsback.  Mr.  Chairman,  if  it  is  all  here,  like  they  said — and 
they  are  both  nodding  their  heads — if  it  is  all  here,  I  will  just  tell  you, 
and  I  can  tell  a  lot  of  members  feel  the  same  way,  I  just  think  we  would 
be  much  better  off  if  we  do  it  on  our  own  and  then,  if  we  have  questions, 
be  permitted  to  ask  them  at  a  later  time. 

Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  Chairman,  I  would  respectfully  disagree.  I  think  if  you  dis- 
tribute this  with  the  assumption  that  everybody  is  going  to  read  it,  I 
think  it  is  a  lot  of  wishful  thinking,  because  it  just  doesn't  happen. 

Mr.  Railsback.  Then  you  are  talking  about  a  kindergarten  class. 

Mr.  McClory.  No,  you  are  talking  about  adults  and  you  are  talking 
about  adults  because  adults  require  briefings,  they  require  speeches, 
they  require  oral  explanations  in  addition  to  oral  reading.  When  it 
comes  to  legislation,  we  orally  read  the  bill,  we  orally  read  amend- 
ments. I  think  this  is  an  extremely  important  part.  If  you  want  to 
read  this  stuff  in  addition,  this  is  OK,  but  to  assume  that  everybody 
is  going  to  read  everything  and  not  have  it  presented  here  orally  to  us, 
I  think  it  would  be  very  unfortunate. 

Mr,  Garrison.  Mr.  Chairman,  may  I  say  something  ? 

The  Chairman.  Mr.  Garrison  has  asked  to  say  something. 

Mr.  Garrison.  Mr.  Chairman,  ladies  and  gentlemen  of  the  commit- 
tee, I  just  want  to  offer  one  comment  in  explanation  for  the  manner 
in  which  the  minority  memorandum  is  being  prepared.  It  was,  frankly, 
predicated  upon  the  concept  that  Mr.  Railsback  and  Mr.  Rangel  ex- 
pressed, that  having  had  an  opportunity  to  read  and  think  about  the 
facts  and  theories  that  appear  from  the  facts  in  the  majority  memoran- 
dum, perhaps  at  that  time,  it  would  be  useful  then  to  read  and  ponder 
what  is  said  in  the  other  memorandum,  and  that  at  this  stage  of  the 
inquiry,  the  role  as  trier  of  fact  for  purposes  of  deciding  whether  to 
impeach  or  not  devolved  not  upon  the  staff  of  the  committee  but  upon 
the  committee  members,  and  that  we  can  best  assist  you  by  giving  you 
a  written  explanation  of  the  facts  and  the  arguments  thereon. 

Mr,  Hungate.  Mr.  Chairman  ? 

Mr.  Wiggins.  Mr.  Chairman  ? 

Mr,  Rangel.  Mr.  Chairman  ? 
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The  Chairman.  Mr.  Rangel. 

Mr.  Rangel,  I  -would  ask  Mr.  McClory  to  consider  this.  If  we  could 
just  have  perhaps  this  afternoon  to  read  what  has  been  presented  to 
us  again  in  a  summary,  and  perhaps  to  get  together  and  go  back  over 
our  books,  or  to  do  anything,  and  then  when  we  come  back  tomorrow, 
for  those  who  didn't  read,  they  didn't  read  it,  but  for  most  of  us  who 
are  very  anxious  to  digest  it,  it  would  give  us  time  to  do  it. 

Now,  if  the  Chair  intends  to  let  us  off  at  a  reasonable  time  this 
evening,  then  my  question  is  moot.  Perhaps  I  should  ask  the  Chair, 
what  j3rocedure  do  you  intend  to  establish  as  far  as  this  evening  is 
concerned  ? 

Mr.  ]\IcClory.  If  the  gentleman  would  yield,  I  would  not  disagree 
with  that.  As  a  matter  of  fact,  I  thought  we  should  have  had  these  for 
a  long  period  of  time  to  prepare  us  so  we  would  be  prepared  for  this 
experience  here,  but  we  have  not  had  them  until  this  morning,  and 
I  think  this  process  is  essential. 

Now,  I  didn't  have  any  objection  to  our  having  an  afternoon  or 
evening  to  read  them  and  perhaps  come  back  and  go  through  this 
process.  It  might  accelerate  it  this  way. 

Mr.  Wiggins.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  Thank  you,  Mr.  Chairman,  for  jdelding.  I  believe  I 
am  not  speaking  only  for  myself  when  I  say  that  the  most  precious 
commodity  in  my  life  right  now  is  time.  There  is  an  enormous  amount 
of  work  to  be  done  by  all  of  us  and  very,  very  little  time  in  which  to 
do  it.  Briefings  are  helpful,  but  admittedly,  they  encroach  upon  that 
limited  amount  of  time.  So  long  as  the  staff  has  indicated  that  it  has 
collated  the  evidentiary  materials  which  it  believes  bear  upon  par- 
ticular issues,  that  is  helpful  to  me.  But  it  is  not  helpful  to  me  in  view 
of  the  time  demands  to  which  we  are  all  subjected  to  have  that  spoon- 
fed over  a  24-hour  period.  I  can  use  my  time  more  efficiently  and  more 
productively,  and  I  hope,  Mr.  Chairman,  that  after  this  fair  oppor- 
tmiity  for  the  staff  to  make  a  general  summary  of  the  evidence  as 
they  see  it  and  handing  to  us  a  booklet,  that  we  are  released, 
Mr.  Chairman,  to  go  to  work  on  this  and  not  to  sit  here  hour  after 
hour  after  hour  when  there  is  so  much  to  be  done. 

Mr.  Sarbanes.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sarbanes. 

Mr.  Sarbanes.  I  would  like  to  suggest  that  there  is  a  process  which 
is  not  inconsistent  with  perhaps  both  approaches  to  this  thing.  It 
seems  to  me  there  would  be  some  benefit  to  be  gained,  striking  out  the 
hour  after  hour  after  hour  concept,  for  Mr.  Doar  and  Mr.  jenner  to 
have  a  chance  to,  in  effect,  run  through  this  thing  in  a  fairly  brief 
period  of  time  after  lunch.  I  appreciate  the  need  to  take  it  away  and 
to  go  over  it,  but  I  do  think  that  we  ought  not  to  at  this  point — not 
having  brushed  through  it,  so  to  speak — walk  away  from  it  and  I 
think  we  ought  to  have  an  opportunity  to  do  that  in  a  fairly  limited 
period  of  time  this  afternoon,  and  then  walk  out  and  take  it  and  then 
come  back  on  tomorrow  with  the  opportunity,  then,  to  start  asking 
questions  and  pressing  and  probing  to  see  what  is  hard  and  what  is 
soft  and  to  try  to  get  it 

Mr.  Railsback.  Would  you  yield  ? 

]\Ir.  Sarbanes.  Yes,  surely. 
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Mr.  Railsback.  I  wonder  if  we  wouldn't  be  better — I  don't  object 
to  doing  what  you  are  suggesting,  but  I  wonder  whether  we  wouldn't 
be  better  off  to  have  the  weekend  to  go  through  it  carefully  ourselves. 
In  other  words,  instead  of  coming  back  tomorrow,  I  think  I  would 
like  a  couple  of  daj^s  to  study  the  stuff. 

Mr.  Sarbanes.  I  think  we  have  got  to  come  back  and ■ 

Mr.  Seiberling.  Will  the  gentleman  yield  ? 

Mr.  Sarbanes.  I  have  the  time.  I  want  to  respond. 

I  think  we  need  the  time  to  come  back  and  start  this  sort  of 
exchange.  I  think  that  overnight — I  mean  this  is  not  more  material 
than  one  can  work  through  overnight  and  be  prepared  to  respond  to, 
I  don't  think  we  ought  to  sit  here  until  8  or  9  o'clock  tonight  going 
through  a  process ;  I  agree  with  that.  But  I  do  think  we  ought  to  have 
a  chance  to  hear  a  kind  of  touching  of  what  is  here  and  what  the  high 
points  are  and  then  take  it  away  and  read  it  and  think  about  it,  and 
then  come  back  and  start  this  process  of  probing  and  exchanging  and 
questioning. 

In  the  end,  we  are  all  going  to  have  to,  you  know,  be  able  to  respond 
to  the  points  that  are  made. 

Mr.  Railsback.  If  you  will  yield,  I  just  really  believe  at  this  point — 
we  are  going  to  start  debate  pretty  quick.  It  just  seems  to  me  that  we 
would  be  well  advised — we  have  worked  hard,  now.  We  have  been 
working  hard.  We  have  had  briefings.  It  seems  to  me  we  would  be 
well  advised  to  really  familiarize  ourselves  with  this  material  which 
they  say  is  everything  they  are  going  to  present  anyway.  I  just  think 
if  it  takes — what  is  the  matter  with  a  couple  of  days  instead  of  trying 
to  force  everything  ? 

Mr.  Seiberling.  Will  the  gentleman  yield  to  me,  Mr.  Sarbanes  ? 

Mr.  Sarbanes.  I  yield  back. 

Mr.  Seiberling.  If  I  may  be  recognized  on  this,  Mr.  Chairman. 

The  Chairman.  Mr.  Seiberling. 

Mr.  Seiberling.  All  of  us  experienced  in  law  school,  I  assume,  have 
had  the  experience  that  we  got  a  lot  more  out  of  a  lecture  if  we  read 
the  cases  first.  I  just  think  that  I  am  getting  absolutely  nothing  out  of 
Mr.  Davis'  rapid  flashing  of  facts  in  front  of  my  eyes — absolutely 
nothing.  My  mind,  and  maybe  other  people  don't  have  this  problem, 
but  my  mind  can't  take  them  in  and  relate  them  that  fast.  It  is  like 
having  a  bunch  of  pictures  flash  faster  than  T  can  take  them  in. 

I  think  if  we  can  read  this  stuff  and  then  listen  to  his  outline  of  the 
facts,  we  would  get  far,  far  more  out  of  the  presentation.  That  is  all  I 
am  saying.  I  agree  with  the  gentleman  from  Illinois. 

Mr.  Butler.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Butler. 

Mr.  Butler.  I  would  just  like  to  associate  myself  with  the  remarks 
and  the  line  of  reasoning  that  it  is  more  important  to  read  this  before 
we  come  here  and  discuss  it.  T  was  searching  throuffh  my  not^s  on  last 
evening  and  I  find  many  references  and  many  inquiries  of  Mr.  Doar 
as  to  when  we  were  going  to  get  the  information  we  have  today.  I  have 
pleaded  with  him  to  cret  it  to  us  on  time. 

I  am  not  particularlv  critical,  but  on  Julv  9.  T  noticed  a  particular 
reference  in  which  he  promised  it  to  us  within  the  week.  This  sort  of 
thing  has  been  sfoine  on  for  a  loncf  time  and  T  have  coiitinuously  pro- 
tested that  my  mind  is  even  slower  than  Mr.  Seiherling's.  I  have  got  to 
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have  this,  I  have  got  to  go  through  it  before  I  can  think.  And  this 
whole  process  bothers  me  from  the  point  of  view  tliat  I  may  be  rushed 
into  a  decision — as  1  have  on  many  subpenas.  Unfortunately,  I  think 
it  was  just  sloppy.  Luckily,  it  can'ie  out  all  right;  I  think  it  was  the 
right  decision. 

Jiut  this  is  the  big  question,  now.  I  would  like,  Mr.  Chairman,  for  an 
opportunity  to  consider  this  thing  maturely  and  carefully  over  the 
weekend,  so  that  if  tlieie  are  things  that  really  trouble  me,  I  can  come 
back  and  ask  counsel  about  them.  So  I  would  like  to  associate  myself 
with  the  people  who  think  that  maybe  the  more  appropriate  time 
would  be  to  come  back  on  Monday. 

Mr.  HuNGATE.  Mr.  Chairman  i 

The  Chairman.  Mr.  I  [ungate. 

Mr.  HuNGATE.  I  am  in  general  sympathy  with  the  views.  I  have 
maturely  and  carefully  cancelled  four  appointments  and  rearranged 
with  a  U.S.  Senator  to  be  here  tomorrow.  I  will  be  greatly  chagriiied, 
after  having  relied  on  the  schedule  and  the  fact  that  we  are  needing 
to  use  our  time,  if  now  I  can  go  back  and  announce  to  everybody  that 
I  have  lost  my  mind  and  I  didn't  need  to  do  that. 

I  think  there  needs  to  be  some  stability  in  the  scheduling.  I  would 
hope  we  might  work  out  some  middle  gi'ovuid  whereby  we  either  leave 
early  this  afternoon  and  study  this  in  ])re))aration  for  tomorrow,  or 
perhaps  meet  all  afternoon.  But  as  has  been  indicated  by  counsel  for 
all  parties,  there  are  politics  involved  in  this  and  the  lives  of  all  of  us, 
and  it  is  rather  a  matter  of  chagrin  when  you  tell  people  one  thing 
and  it  doesn't  come  out  that  way. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

Mr.  HuNGATE.  I  yield  to  the  gentlewoman  from  Nevv-  York. 

The  CiiAiRMAisr.  I  recognize  Mr.  ]Mann. 

Mr.  Mann.  Mr.  Chairman,  I  join  with  Mr.  Ilungate  in  stating  that 
I  was  utterly  delighted  when  I  found  we  were  going  to  meet  tomorrow 
because  I  have  been  agonizing  over  what  Mr.  Butler  has  said,  that 
we  are  going  to  be  rushed  into  a  decision  without  the  opportunity  for 
proper  reflez-tion  and  discussion. 

Now,  Mr.  IJailsback  has  just  finished  saying  that  we  are  confronted 
with  debate.  We  are  confronted  with  debate  before  the  television 
camera  that  is  going  to  be  nonproductive  as  far  as  our  reaching  a 
decision  is  concerned.  Xow,  for  that  reason,  time  is  so  precious  to  us  or 
we  need  to  reconsider  the  deadlines  that  are  confronting  us  in  order  to 
have  the  discussion,  tlie  exchange  of  ideas,  the  devil's  advocacy,  the 
probing  that  we  need. 

Now,  let's  not  kid  ourselves.  There  are  some  people  here  who  still 
need  some  input.  Now,  I  can  agree  that  this  process  perhaps  can  be 
shortened  and  that  we  can  in  a  couple  of  hours,  or  an  hour,  after  lunch 
take  the  dose  and  take  it  home  with  us.  But  as  I  saw  in  the  last  few 
days,  our  being  confronted  with  a  Monday  or  a  Tuesday  television 
debate,  which  I  say  again- — who  are  we  going  to  be  persuading  in  that 
debate  ?  If  there  are  any  facts  to  be  decided,  any  personal  decisions  to 
be  made,  they  are  going  to  be  made  as  a  result  of  ])rivate  reflection 
on  the  exchange  of  ideas  with  my  colleaaues  on  this  committee.  And  I 
would  like  to  have  that  opportunity.  Tlierefore,  T  cherished  the  possi- 
bility that  we  were  going  to  meet  tomorrow  and  I  had  hoped  that  we 
were  going  to  meet  Mondav,  though  it  hadn't  been  announced,  and 
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Tuesday,  and  I  was  going  to  use  every  device  to  see  that  that  came 
about. 

Mr.  Dennis.  Will  the  gentleman  yield  ? 

Mr.  Mann.  I  will  yield. 

Mr.  Dennis.  Would  it  not  be  better  studying  this  and  then  doing 
what  you  suggest  on  Monda}'  and  Tuesday  ? 

The  Chairman.  Why  can't  I  oHer  a  suggestion  as  a  compromise? 
Why  can't  we,  in  the  light  of  the  fact  that  some  members  feel  that  we 
should  have  this  time  for  discussion  and  some  presentation,  why  don't 
we  adjourn  this  afternoon  and  meet  tomorrow  morning  and  have  an 
opportunity  to  go  over  these  matters  that  have  been  presented  to  us, 
and  there  may  be  other  matters,  as  well,  tomorow  that  I  think  are 
important  insofar  as  procedures  go  that  I  think  we  can  also  discuss. 

I  think  that — frankly,  let  me  say  this,  that,  you  know,  the  staff 
would  welcome  this  opportunity  to  have  some  time  to  be  able  to  put 
together  some  of  the  things  that  are  being  asked  for,  I  must  say  to 
Mr.  Butler  and  I  must  say  to  all  of  those  who,  while  they  say  that 
they  are  not  being  overly  critical  of  the  staff,  I  have  got  to  state  that 
as  one  who  has  followed  this  staff — and  this  is  no  defense  or  apology 
but  a  statement  of  fact — as  one  who  has  followed  this  staff,  that  there 
has  been  preoccupation  every  moment  until  2  and  3  o'clock  in  the 
morning  with  the  presentation  and  a  compilation  of  materials  that 
would  be  helpful.  So  I  would  hope  that  members  would  refrain,  even 
as  kindly  as  they  try  to  be,  from  trying  to  impress  upon  the  staff  that 
they  have  teen  somehow  delinquent.  It  has  just  been  physically 
impossible. 

Mr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  I  am  offering  that  as  a  compromise,  that  we  do 
adjourn  and  meet  tomorrow  morning. 

Mr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Brooks. 

]Mr.  Brooks.  I  would  say  I  think  that  is  an  excellent  compromise. 
It  probably  will  meet  the  needs  of  the  members  best.  I  would  like  to 
spend  this  afternoon  Avorking.  I  have  refrained  from  getting  into  that. 
I  think  that  tomorrow  morning,  it  would  be  helpful  if  we  could  think 
of  a  schedule,  in  accordance  with  your  suggestion,  that  we  come  in  at 
9  o'clock,  maybe  hear  whatever  Mr.  Doar's  staff  might  want  to  present, 
and  then  ask  questions;  if  we  have  any  procedural  matters  to  discuss 
informally,  we  could  discuss  them  and  anticipate  concluding,  say,  at 
1  o'clock  without  a  break.  If  we  will  work  from  9  to  1  o'clock,  we 
can  get  a  lot  done,  and  those  members  that  want  to  work  on  this  over 
the  weekend  can  proceed  toward  that  effort  starting  at  1  o'clock, 
without  just  sitting  here  and  acting  like  we  are  working  when  some 
members  will  have  to  be  gone.  Wliy  put  them  to  the  embarrassment  ? 

I  am  going  to  be  here.  I  can  work  Sunday.  Some  of  them  are  com- 
mitted to  go  home  Saturday  night.  So  let's  just  face  that.  I  think  it 
is  a  fine  suggestion. 

Mr.  McClory.  Mr.  Chairman,  I  would  want  to  indicate  my  con- 
currence in  your  suggestion,  go  over  until  tomorrow  at  whatever  hour 
you  set,  9  or  10  o'clock. 

I  would  suggest  to  the  members  on  my  side,  those  that  are  available 
meet  in  my  office  at  2  o'clock  in  order  that  we  might  have  a  discussion 
of  the  procedures  for  next  week.  I  think  that  is  extremely  important. 
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Mr.  DoAR.  Mr.  Chairman? 

Tlie  Chairman.  Mr.  Doar. 

Mr.  Doar.  I  want  to  be  sure  that  all  the  members  understand  this. 
That  is  that  in  our  presentation,  we  have  not  yet  touched  on  the 
theories  of  abuse  of  power,  the  matter  with  respect  to  noncompliance 
with  the  committee's  subpenas,  matters  with  respect  to  the  personal 
finances  of  the  President.  The  matter  with  respect  to  personal  finances 
of  the  President  and  noncompliance  with  the  subpenas  is  in  the  book, 
but  the  abuse  of  power  section  we  will  deliver  to  each  of  your  offices  to 
insert  in  the  book  if  we  don't  come  back  after  lunch,  almost  immedi- 
atel;^.  We  will  take  personal  responsibility  to  see  that  each  of  you 
get  it,  individually.  But  I  wouldn't  want  any  member  to  go  off  and 
think  that  because  we  only  spoke  about  Watergate  here,  we  hadn't  an 
overall  summary  on  those  other  areas. 

I  hope  that  is  clear  to  everyone. 

The  Chairman.  The  Chair  would  like  to  state  that  when  we  do 
break  from  here,  since  this  is  just  an  informal  briefing  and  not  a 
meeting,  an  official  meeting,  that  the  Chair  is  going  to,  on  Monday, 
set  a  time,  too,  for  consideration  of  the  release  of  some  of  the  materials 
that  have  not  been  considered  as  materials  that  were  released  for  pub- 
lication when  we  adopted  the  resolution  for  releasing  and  publication 
of  materials.  Those  matters  still  have  to  com^e  before  us.  The  Chair 
intends  to  set  a  meeting  for  that  time. 

I  would  also  like  to  state  that  outside.  I  have  just  been  advised 
that  there  are  a  couple  of  thousand — I  don't  know — well,  in  the  halls 
or  someplace,  there  are  those  who  are  demonstrating  on  the  question 
of  impeachment,  I  guess  the  committee  in  fairness  to  the  presidency. 
I  would  just  like  you  to  be  aware  of  it. 

Mr.  Dennis.  Mr.  Chairman,  when  are  we  meeting  now? 

INIr.  Rangel.  Mr.  Chairman  ? 

Mr.  Owens.  Mr.  Chairman,  point  of  clarification. 

The  Chairman.  Mr.  Owens. 

Mr.  Owens.  At  what  point  will  the  committee  meet  to  set  down  the 
procedures  for  the  formal  debate  next  week  ?  Will  that  be 

The  Chairman.  We  are  going  to  discuss  those  tomorrow  again  and 
then  set  the  time  on  Monday — 9 :30  tomorrow  morning. 

Mr.  Rangel.  Mr.  Chairman? 

The  Chairman.  Mr.  Rangel. 

Mr.  Rangel.  Before  we  adjourn,  not  too  long  ago,  this  committee 
agreed  to  allow  the  senior  members  to  have  counsel  attend  certain 
parts  of  the  presentation.  Now  that  we  are  reaching  this  conclusion, 
T  suppose  some  of  the  more  junior  members  would  like  to  have  the 
assistance  of  one  of  their  staff  members  to  work  with  us.  We  are  going 
to  have  to  carry  this  on  the  floor.  We  won't  have,  you  know — I  was 
wondering  at  what  point  could  we  have  one  member  of  our  staff 
come  in  ? 

The  Chairman.  I  have  already  indicated  that  that  is  the  case  and 
all  that  there  was  in  the  various  assignments,  all  that  had  to  be  done, 
that  had  to  be  cleared  with  Mr.  Zeifman. 

Mr.  Rangel.  I  mean  for  our  briefings?  I  am  talking  about  our 
briefing  sessions. 

The  Chairman.  I  think  if  there  is  no  objection,  there  ought  to  be 
permitted  the  opportunity  for  some  member  of  the  personal  otaff  to 
come  in.  T  don't  see  any  reason  why  not. 
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Mr.  Rangel.  Thank  3^011. 

The  Chairman.  Mr.  Danielson,  you  had  a  question. 

Mr.  Danielson.  Mv.  Doar  has  answered  most  of  it. 

My  answer,  then,  is  that  we  will  receive  this  afternoon  in  our  offices 
the  portions  not  yet  distributed.  Is  that  correct? 

Mr.  DoAR.  That  is  correct. 

Mr.  Danielson.  The  other  part  is  I  know  we  have  gone  through  a 
great  deal  of  discussion.  My  understanding  is  that  we  will  meet  again 
tomorrow  morning  at  9  o'clock  ? 

The  Chairman.  At  9 :30,  and  let  me  state  that  in  light  of  the  fact 
that  we  don't  need  a  quorum,  the  Chair  is  going  to  start  at  9 :30. 

[Whereupon,  at  12  :55  p.m.,  the  committee  was  recessed,  to  reconvene 
at  9 :30  a.m.,  Saturday,  July  20, 1974.] 
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Washington^  D.C. 

The  committee  met,  pursuant  to  recess,  at  9 :30  a.m.,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presidino-. 

Present :  Representatives  Rodino  (presiding),  Brooks,  Kastenmeier, 
Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Flowers,  Mann, 
Sarbanes,  Seiberling,  Danielson,  Drinan,  Kangel,  Jordan,  Thornton, 
Holtzman,  Owens,  Mezvinsky,  Hutchinson,  McClory,  Smith,  Rails- 
back,  Dennis,  Fish,  Hogan,  Butler,  Cohen,  Froehlich,  and  Moorhead. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Samuel  Garrison  III,  special  counsel  to  the  minority;  Albert  E. 
Jenner,  Jr.,  senior  associate  special  counsel:  Richard  Cates,  senior 
associate  special  counsel;  Bernard  W.  Nussbaum,  senior  associate 
special  counsel:  Evan  A.  Davis,  counsel:  Richard  H.  Gill,  counsel. 

Committee  staff  present:  Jerome  M.  Zeifman.  general  counsel; 
Garner  J.  Cline,  associate  general  counsel ;  William  P.  Dixon,  counsel ; 
and  Franklin  G.  Polk,  associate  counsel. 

Also  present, :  James  D.  St.  Clair,  special  counsel  to  the  President ; 
John  A.  McCahill,  assistant  special  counsel;  and  Malcolm  J.  Howard, 
assistant  special  counsel. 

The  Chairman.  The  record  will  show  that  I  banged  the  gavel  at 
9  :.'^0  and  commenced  the  meeting  at  9  :30. 

Mr.  Hutchinson.  A  quorum  not  being  present 

The  Chairman.  A  quorum  not  being  present,  we  recess  the  meeting. 

[Recess.] 

The  Chairman.  The  Chair  would  like  to  announce  that  we  com- 
menced at  9 :30  this  morning  with  myself  and  Mr.  Hutchinson  and 
Mr.  Froehlich  present. 

Just  for  the  record,  the  meeting  did  start  at  9 :30  and  we  recessed  at 
30  seconds  after  9 :30. 

This  morning,  we  have 

Mr.  Seiberling.  May  it  appear  in  the  record,  Mr.  Chairman,  that 
the  front  bench  is  all  present. 

The  Chairman.  Mr.  Doar,  I  understood  that  we  would  have  a 
presentation  by  you  and  Mr.  Jenner  which  will  take,  I  think,  all  told, 
about  1  hour.  Is  that  so  ? 

Mr.  Doar.  That  is  right,  Mr.  Chairman. 

(1957) 
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The  Chairman.  With  some  breaks  in  between  so  that  there  would 
be  some  references  to  some  specific  details. 

Mr.  DoAR.  Well,  it  might  be,  Mr.  Chairman,  more  preferable  to 
going  through  just  from  beginning  to  end  for  a  short  period  and  then 
have  the  discussion  with  members  of  the  staff  and  go  into  more  detail 
where  the  committee  is  interested  in  having  explanations  in  some 
detail. 

The  Chairman.  All  right,  then. 

I  would  like  to  announce  that  it  is  the  Chair's  intention  to  break 
at  about  12 :30  until  1 :30,  and  we  intend  to  go  until  about  4  o'clock 
this  afternoon. 

Mr.  Doar,  let  us  proceed  so  we  can  make  the  most  of  this  time. 

Mr.  D<iAR.  Mr.  Chairman,  it  seems  to  me  that  we  can  be  most  help- 
ful to  the  members  this  morning  if,  for  maybe  20  or  30  minutes,  I 
briefly  ran  tlirough  some  of  the  matters  in  Watergate  that  I  think 
the  committee  ought  to  give  their  consideration  to  and  then,  follow- 
ing that,  Mr.  Jenner  speak  for  perhaps  30  minutes  on  the  section  on 
abuse  of  power,  and  Mr.  Nussbaum  maybe  5  minutes  on  the  subpenas 
and  5  minutes  on  the  income  tax.  Then  thereafter,  the  members  could 
ask  us,  any  of  us,  to  explain  some  detail. 

Xow,  obviously,  in  going  through  this  in  20  minutes,  just  to  give 
you  one  example,  I  am  not  going  to  be  able  to  explain  to  you  and 
summarize  for  you  some  of  the  complicated  intricacies  of  the  evi- 
dence with  respect  to  the  coverup.  The  one  example  I  would  use  would 
be  the  Mexican  money. 

I  would  say  to  you,  however,  that  after  the  discussion,  if  the  Mex- 
ican money  and  the  Dahlberg  money  is  not  clear  to  you,  that  we 
are  prepared,  eitlier  Mr.  Cates  or  INIr.  Davis  or  myself,  to  make  a  full 
explanation  and  trace  that  Mexican  transaction  for  you,  and  take 
such  time  as  you  wish. 

I  am  sure  that  there  are  many  other  examples  like  that  that  you 
would  like  to  have  elaboration  on  and  we  are  prepared  to  do  that. 

Now,  briefly,  starting  with  the  l7th  of  June  and  keeping,  just  as 
an  example,  to  the  first  proposed  article  in  section  1  of  the  book  of 
draft  articles,  selecting;  that  not  because  it  has  any  particular  merit  or 
lack  of  merit  but  solely  because  it  is  there,  with  respect  to  the  cover- 
up,  it  states  that  tlie  President  immediately  after  the  burglai-y  made 
it  his  policy  to  cover  up  and  conceal  responsibility  for  the  burolary 
and  the  identity  of  other  participants  and  the  existence  and  scope  of 
related  covert  activities. 

What  we  are  saying  there  is  that  the  President  made  a  decision 
to  cover  up. 

The  second  point  in  this  article  is  that  the  means  of  implementing 
that  decision  inchide  perjury,  the  payment  of  hush  money,  obstruc- 
tion of  justice,  destruction  of  evidence,  improper  and  unlawful  inter- 
ference with  the  conduct  of  an  investigation,  improper  and  unlaw- 
ful misuse  of  other  agencies,  including  the  CIA,  the  release  of  false 
and  misleading  statements.  We  say  in  this  article  that  the  President 
is  personally  and  directly  responsible  for  all  this. 

That  is,  then,  what  you,  it  seems  to  us,  have  to  look  at  and  examine, 
examine  the  evidence  to  see  whether  or  not  there  is  clear  and  con- 
vincing evidence  that  the  President  made  the  decision  and  that  these 
means  were  used  continuously  thereafter  to  carry  out  his  decision. 
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Now,  in  thinking  about  that,  I  have  learned,  and  principally  I  have 
learned  this  from  Dick  Gates,  and  will  expand  on  it,  will  expand  on 
it  considerably  later  on,  that  you  might  take  what  we  might  call  three 
R's,  three  R's  and  one  D.  The  three  R's  would  be  the  risks,  the  report- 
ing, and  the  response  and  the  D  is  the  Presidential  decision. 

If  you  look  at  the  situation  after  Watergate — and  there  is  one  thing 
that  you  have  to  keep  in  mind,  what  the  people,  what  the  principals 
at  the  White  House  knew  about  the  Watergate  and  Avliat  the  investiga- 
tors knew.  They  knew,  the  people  at  the  White  House  knew  more 
than  the  investigators  did,  but  they  were  responding  not  to  what  the 
investigators  knew,  but  to  the  risks,  to  what  the  investigators  might 
know. 

With  respect  to  solving  the  crime  of  the  Watergate  break-in, 
the  case  against  McCord  was  made  on  the  17th  of  June.  The  case 
against  Hunt  vras  not  made  until  after  the  5th  of  July,  when  Mv. 
Baldwin — I  believe  it  was — Mr.  Baldwin  came  forward  and  identified 
Mr.  Hunt  as  being  part  of  the  Watergate  burglary. 

The  case  against  CRP  and  the  fact  that  the  money  was  CRP  money 
was  not  really  made  until  some  time  after  the  5th  of  Jidy,  and  the  case 
against  Mr.  Liddy  was  not  made  until  some  time  after  the  5th  of  July. 
That  is  the  chronology  of  the  police  solution  to  this  burglary. 

On  the  other  hand,  with  respect  to  the  risks  as  the  men  in  the  "V^Hiite 
House  appraised  them,  it  was  clear  from  the  I7th  of  June  that  not  only 
Mr.  ]McCord  was  involved,  he  was  an  employee  of  the  committee,  but  it 
was  clear  on  the  17th  of  June  that  Mr.  Hunt  was  involved,  that  he  was 
an  employee  of  the  committee. 

So  from  the  standpoint  and  the  viewpoint  of  the  White  House  and 
the  men  in  the  "Wliite  House,  Mr.  Hunt  was  guilty  of  that  crime  of 
burglary,  or  had  committed  that  crime  of  burglary.  They  knew  that  on 
the  17th  of  June,  whereas  the  police  did  not  know  it  until  the  5th 
of  July. 

With  respect  to  the  money,  the  men  in  the  White  House  knew  that 
there  was  money  that  was  traceable  to  CRP  on  the  20th  of  June, 
whereas  the  police  did  not  figure  this  out,  the  FBI  did  not  figure  this 
out  until  some  time  in  July. 

Now,  when  you  look  at  the  reports,  the  reporting  of  that  informa- 
tion, those  risks  with  respect  to  McCord,  it  went  to  IMitchell  in  Los 
Angeles,  and  the  first  thing  Mitchell  did  ^^'as  issue  a  false  statement 
about  McCord's  employment.  Wlien  it  was  learned  that  Hunt  was  an 
employee  and  was  involved,  Mr.  Colson,  on  the  18th,  advised  the 
President  in  a  telephone  call  and  said  that  they  were  holding  meetings 
to  decide  what  to  do. 

Both  Mr.  Ehrlichman  and  Mr.  Haldeman  were  advised  about  Hunt 
almost  immediately. 

Now,  what  decisions  did  the  President  make  during  that  period? 
On  the  18th,  the  President  placed  Mr.  Ehrlichman  in  charge.  On  the 
19th,  at  a  time  when  Mitchell,  Magruder,  Mardian,  LaRue,  Haldeman, 
and  Ehrlichman  and  Dean  all  knew  that  the  DNC  breakin  was  a  Liddy 
operation.  No  decision  was  made  to  fire  him. 

On  the  20th  all  of  these  key  officials  met,  the  President  was  not  pres- 
ent at  this  meeting  although  he  was  in  his  office  alone  for  that  hour 
and  20  minutes  while  all  of  these  facts  were  discussed. 

On  the  20th,  the  President  met  with  Haldeman  and  made  decisions 
with  respect  to  the  response  to  the  DNC  breakin. 
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On  the  21st,  ho  made  a  decision  that  Ehrlichiiian  and  Dean  would 
have  specific  assignments  to  follow  through,  and  on  the  23d,  he  decided 
that  Haldeman  and  Ehrlichman  would  meet  with  the  CIA  because  of 
the  risk — we  believe  the  evidence  shows — that  there  would  be  an  expo- 
sure of  the  Mexican  money  and  they  wanted  to  seal  off  the  tracing  of 
the  Mexican  money  back  to  CRP. 

Then  on  the  28th,  Mr.  Haldeman  and  Mr.  Ehrlirhman  picked  Mr. 
Kalmbach  to  pass  money  on  to  the  defendants. 

The  responses  that  were  made  during  that  period  were  on  the  17th. 
Mr.  Mitchell  made  a  false  statement  in  TjOS  Angeles  and  there  was 
also  a  decision  made  in  the  beginning,  and  tho  implementation  of  the 
decision,  to  throttle  down  the  FBI  investigation,  to  narrow  the  inves- 
tigation, to  see  if  the  CIA  could  interfere  with  the  investigation.  And 
there  were  decisions  made  by  Mr.  Haldeman  and  the  people  at  Creep 
to  destroy  records. 

On  the  20th,  Mr.  Mitchell  issued  another  false  statement  with  respect 
to  the  implications  or  the  responsibility  of  CRP.  On  the  22d.  the 
President  issued  a  statement  ratifying  Mr.  Ziegler's  and  Mr.  Mitchell's 
false  statements. 

On  the  23d,  Mr.  Stans  met  with  Mr.  Dahlberg  about  the  $25,000 
check  that  had  been  traced  to  this  burglary.  And  let  me  say  that  at  that 
time,  the  FBI  was  not  being  able  to  locate  Mr.  Dahlberg,  but  at  the 
same  time  Mr.  Dahlberg  was  being  brought  to  Washington  by  Mr. 
Stans  for  conversations  about  that  money. 

I  will  only  say  this  parenthetically — the  money  getting  into  the 
hands  of  the  burglars  was  pure  happei^stance. 

Mr.  Liddy,  in  addition  to  his  job  running  the  intelligence  operation 
over  at  CRP,  also  was  the  general  counsel,  and  general  counsel  to  the 
Finance  Committee.  So  checks  had  come  in  and  they  came  in  just 
on  or  about  or  im.mediately  after  the  April  7  reporting  date. 

The  committee  Avanted  to  convert  that  money  to  cash  so  that  they 
could  get  green  bills  in  their  hands  ratjier  than  checks,  and  they  gave 
the  money  to  Mr.  Liddy  to  cash  and  bring  back  the  money.  And  just 
coincidentally,  he  took  the  money  down  to  the  Miami  bank  and  had 
Barker,  who  was  one  of  the  persons  involved  in  the  DNC  break-in, 
cash  this  money  for  him.  So  he  brought  back  $89,000  in  cash  and  $25,- 
000  in  cash  and  it  went  into  Sloan's  till — I  suppose  in  a  box  along  with 
a  lot  of  other  cash. 

Then  when  Liddy  came  along  and  wanted  money  for  his  intelligence 
operation  to  buy  equipment.  Sloan  took  out  money  and  he  happened  to 
take  out  the  same  bills.  He  takes  out  the  same  bills  and  gives  it  to  Liddy 
during  April  and  May,  and  that  is  just  the  happenstance  that  per- 
mitted the  Bureau  and  the  investigators,  once  they  started  on  to  trace 
it  back,  to  find  that  that  money  rested  initially  in  the  cash  box  of 
the  CRP. 

ISIr.  Dennis.  Mr.  Doar,  where  do  we  find  all  that  in  our  material? 

Mr.  DoAR.  It  is  in  the  section  entitled  "Initial  response,"  Mr.  Dennis. 

Mr.  Dennis.  You  mean  in  this  book  here  ? 

]Mr.  DoAR.  Yes.  I  know  that  is  complicated  and 

]\Ir.  Railsback.  The  President's  response? 

Mr.  DoAR.  The  President's  response,  yes. 

I  know  that  is  complicated  and  I  would  say  that  after  we  finish  this, 
if  you  would  permit  Mr.  Cates  and  Mr.  Davis  to  just  elaborate  on 
that  and  go  through  it  again,  I  think  it  would  be  useful  for  the  com- 


1961 

mittee,  because  I  think  it  is  somewhat  difficult  to  follow  and  I  am  sure 
my  explanation  is  probaJbly  not  as  clear  as  it  might  be. 

'Mr.  Denxis.  I  thought  your  explanation  was  all  right  and  I  under- 
stood il ,  but  I  hadn't  heard  it  before  in  any  detail  and  I  know  we  have 
not  gotten  anything  from  Mr.  Liddy  and  I  was  just  wondering  where 
we  pieced  it  together. 

Mr.  DoAR.  Well,  it  is  in  here  and  then  it  is  also  in  the  tabs  and  you 
can  piece  it  together  from  phone  records  and  from  Mr,  Sloan's  testi- 
mony and  from  reports  of  the  FBI  when  they  started  to  get  wind  of 
the  money. 

As  soon  as  tliey  got  wind  of  the  money  problem,  then  they  told  Dean 
and  that  was  on  the  night  of  the  22d,  and  Dean  reported  it  to  Mr. 
Haldeman  on  either  the  night  of  the  22d  or  the  morning  of  the  23d. 
Then  the  President  called  and  had  Mr.  Helms  and  Mr.  Walters  came 
over. 

One  significant  thing  about  that  meeting  was  that  even  before  the 
meeting  was  over  between  Mr.  Helms  and  Mr.  Walters  and  the  Presi- 
dent, Jolin  Dean  had  made  a  phone  call  to  Pat  Gray  during  the  meet- 
ing and  said,  "Mr.  Walters  will  be  over  to  see  you."  So  that  the  plan 
to  have  Walters  go  over  to  the  FBI  to  talk  to  Gra^  was  initiated,  was 
conceived  even  before  the  meeting  that  the  President  had  with  Mr. 
Helms  and  Walters,  because  otherwise,  how  could  Jolin  Dean,  who  was 
not  in  the  meeting,  make  a  phone  call  to  Mr.  Gray  to  say  that  Mr. 
Walters  would  be  over. 

Excuse  me,  not  that  the  President  had  with  Helms  and  Walters,  but 
that  Mr.  Haldeman  had  with  Helms  and  Walters. 

Now,  you  will  remember  on  the  28th  of  June  with  respect  to  the  nar- 
rowing of  the  FBI  investigation  when  the  CIA  began  to  be  a  little 
reluctant  about  telling  the  FBI  not  to  interview  people  involved  in  the 
Ogarrio  or  Dahlberg  checks.  Dean  placed  a  call  to  Mr.  Gray  and  had 
that  investigation  still  held  up. 

Now,  bear  in  mind,  on  the  28th  of  June,  the  case  was  not  solved.  It 
was  only  solved  against  McCord  and  the  people  that  were  found  within 
the  DNC.  It  was  not  solved  at  that  time  against  Hunt  and  Liddy. 

Then  on  the  28th,  Ehrlichman  and  Dean  passed  part  of  the  contents 
of  the  safe,  of  Hunt's  safe,  to  Mr.  Gray,  except  and  apart  from  what 
they  gave  to  the  FBI.  Now,  all  of  you  know,  I  am  sure,  that  when  the 
FBI  receives  any  documents  in  the  course  of  an  investigation— and 
this  was  a  special  one — the  special  agents  in  charge  of  special  investi- 
gations such  as  this  really  are  awfully  competent  investigators  and  if 
they  have  a  free  hand  they  can  move.  This  crime  was  not  that  compli- 
cated that  it  would  have  been  possible  for  the  Bureau  to  have  really 
moved  through  this,  in  my  judgment,  rather  quickly. 

When  they  get  documents  from  a  witness  or  when  they  pick  up  docu- 
ments which  give  them  leads,  as  we  all  know  as  lawyers,  they  make  very 
careful  inventories  of  those  documents.  And,  of  course,  when  they 
made  the  inventory  of  Himt's  safe,  they  only  made  the  inventory  of 
part  of  Hunt's  safe  because  Mr.  Dean  and  Mr.  Ehrlichman  did  not 
deliver  all  the  papers,  which  would  have  caused  the  Bureau  or  given 
the  Bureau  additional  leads  to  solve  this  particular  crime. 

Now,  turning  next  to  the  decision,  as  I  say,  this  all  led  up  to  the 
June  30  conference  with  Mr.  Mitchell  or  Mr.  Haldeman  and  the  Presi- 
dent, and  Mr.  Mitchell  talked  about  this,  and  it  seems,  in  our  judgment, 
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that  there  is  evidence  there  that  the  President  has  knowledge  of  what 
is  going  on.  Implicit  in  the  conversation  is  a  direction  that  the  cover- 
up  should  proceed. 

Again,  bear  in  mind  that  the  President  does  not  know,  nor  does  he 
appreciate  the  extent  of  what  has  to  be  done  to  cover  up,  because 
again,  Hunt  is  not  identified  at  that  time ;  Liddy  is  not  identified  at 
that  time.  The  problem  at  that  time  was — and  the  money  was  not  solved 
at  that  time.  The  problem  at  that  time  was  ]\IcCord.  The  decision 
was  made  to  contain  that  coverup  until  the  election,  and  this  was 
carried  out. 

Next,  we  come  to  the  means.  The  means  of  containing  it  was  to  as- 
sign to  Dean  and  Kalmbach  responsibilities  for  particular  things  to 
do. 

Dean  was  to  throttle,  to  narrow,  to  limit,  to  hamper,  to  restrict  the 
FBI  investigation.  Kalmbach  was  to  pay  money  to  the  defendants  to 
hire  attorneys  so  that  the  attorneys  could  put  up  a  good  defense  and 
for  support,  all  for  the  purpose  of,  it  seems  to  us  it  is  clear  from  the 
evidence,  to  keep  them  from  talking  to  the  authorities. 

Mr.  Dennis.  Mr.  Doar,  just  one  question. 

Are  ^ou  suggesting  that  the  President  was  present  at  a  meeting 
where  it  was  discussed  that  Kalmbach  should  raise  money  for  this 
purpose  ? 

Mr.  DoAR.  No ;  I  am  not.  It  was  Mr.  Haldeman  and  Mr.  Ehrlichman 
on  the  28th. 

Mr.  Dennis.  All  right. 

Mr.  Fish.  Could  you  go  a  little  slower,  Mr.  Doar? 

Mr.  Doar.  Surely. 

Then  we  have  the  next  thing  with  respect  to  the  President.  It  was 
on  the  6th  of  July  when  his  FBI  Director  called  him  and  told  him, 
blurted  out  to  him,  to  the  President,  that  there  were  people  in  the 
White  House  who  were  trying  to  mortally  wound  liim. 

The  President,  after  a  moment's  pause,  said,  "Just  continue  to  make 
the  same  kind  of  a  thorough  investigation  that  you  are  already  mak- 
ing." Well,  he  had  not  been  making  a  thorough  investigation  up  to 
that  time,  because  the  CIA  and  the  White  House  had  been  restrict- 
ing him,  asking  him  not  to  proceed  with  this  and  that. 

The  President  asked  for  no  facts,  asked  for  no  details,  did  not  fol- 
low up,  following  that  call,  with  Mr.  Gray  to  see  just  who  it  was  and 
what  was  and  how  it  was  that  people  close  to  him  were  throttling 
the  investigation. 

Then  on  the  6th  or  7th  of  July,  the  President  and  John  Ehrlich- 
man have  a  discussion  about  clemency.  Now,  this  again  is  relevant 
evidence  on  the  question  of  Presidential  knowledge,  ^^^ly  else  would 
the  President  discuss  clemency  unless  he  had  laiowledge  at  that  time 
that  Hunt  and  Liddy,  who  were  "^Yliite  House  people,  were  involved 
in  this?  According  to  Ehrlichman  the  President  made  it  clear  that 
there  could  not  be  any  discussions  of  clemency  within  the  White 
House. 

Then  we  move  to  the  29th  of  August,  when  the  President  made  a 
public  statement  that  Jolin  Dean  had  made  a  careful  investigation. 
Well,  the  fact  of  the  matter  is  that  John  Dean  had  not  made  any 
iuA^estigation  at  all. 

Then  we  turn  to  the  conversation  on  the  15th  of  September,  where 
the  President  discusses  with  John  Dean  thoroughly  all  of  the  prob- 
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lems,  tliis  can  of  worms,  that  this  break-in  had  caused.  And  there  was 
this  detailed  discussion  of  what  should  be  done  with  respect  to  the 
Patman  hearings. 

Then  I  want  to  call  your  attention  to  pages  15  and  16  of  the  tran- 
script, the  top  of  16  of  the  transcript  of  the  conversation  on  the  15th  of 
September,  where  the  President  says,  "I  think  maybe  that's  the  thing 
to  do ;  this  is,  this  is  big,  big  play.  I  am  getting  into  this  thing.  So  that 
he — he's  got  to  Iniow  it  comes  from  the  top." 

Then  a  little  later  down  the  line,  INIr.  Haldeman  says,  "Yeah." 

Then  the  President  says,  "That's  what  he's  got  to  know." 

And  Dean  says,  "Right." 

And  tlien  he  said,  "I  can't  talk  to  him  myself  *  *  *  but  we  can " 

And  then  Dean  says,  "Well,  if  we  let  that  slide  up  there,  it  would 
just  be  a  tragedy  to  let  Patman  have  a  field  day." 

And  the  President  says,  "What  is  the  first  move?" 

Mr.  Eailsback.  Where  are  you  now? 

Mr.  DoAR.  That  is  on  the  top  of  page  18  of  the  transcript,  again 
showing  Presidential  direction  of  the  coverup,  direct  evidence  as  set 
f  oith  in  this  Presidential  conversation. 

Now,  the  third  means  of  coverup  were  the  payments  after  the 
election. 

After  the  election  occurred,  as  you  can  see  from  the  conversation 
between  Mr.  Hmit  and  Mr.  Colson,  the  price  of  silence  went  up.  The 
PresideiU  had  won  an  overwhelming  election  and  Hunt  was  beginning 
to  put  increased  pressure  for  additional  money  for  silence. 

You  can't  read  the  conversation  between  Hunt  and  Colson  of  Novem- 
ber 15  and  reach  any  other  conclusion. 

Prior  to  the  election,  Hunt  had  already  gotten  $200,000  and  money 
was  getting  short  and  Dean  took  this  tape  and  went  up  and  played 
it  for  Haldeman  and  Ehrlichman. 

Haldeman  and  Ehrlichman  cannot  remember  that  that  occurred. 
Pie  then  went  to  New  York  and  played  it  for  Mitchell.  Mitchell 
acknowledges  that  it  was  played  for  him. 

Then  you  have  the  use  of,  the  development,  or  the  release  by  Mr. 
Haldeman  of  the  $350,000  White  House  fund  to  supplement  the  money 
that  was  being  paid  to  the  defendants.  And  you  trace  through  that 

Mr.  Cohen.  Mr.  Doar,  could  I  interrupt  you  ? 

I  think  you  said  prior  to  the  election.  Hunt  got  $200,000  ? 

Mr.  DoAR.  That  is  about  right,  yes. 

Mr.  Cohen.  All  that  money  did  not  go  to  Hunt  himself,  did  it? 

Mr.  DoAR.  No,  no,  I  meant  for  Hunt  and  the  other  defendants.  I  did 
not  mean  to  suggest  that. 

Mr.  INIcCahill.  Who  was  the  conversation  between  on  the  15th  ? 

Mr.  Doar.  The  conversation  on  November  15  was  between  Colson 
and  Mr.  Hunt,  on  November  15. 

I  suggest  to  the  members  of  the  committee  that  that  is  a  conversa- 
tion that  the  committee  may  wish  to  read  in  full,  as  well  as  a  later 
memo  that  IMr.  Shapiro  wrote  follov/ing  a  conversation  with  Hunt  on 
the  16t]i  of  March,  stating  that  Hunt  was  making  demands  and  threats 
to  secure  money  if  he  and  his  associates  were  going  to  continue  to 
remain  silent. 

Then  we  come  to  March  21.  There  there  are  two  problems.  I  think 
it  is  helpful  if  you  accept  the  problems  in  a^in.Vzing  what  was  dis- 
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cussed  at  that  meeting.  There  is  the  short-term  problem  of  Hunt — 
buying  time  for  Hunt  now  to  give  the  President  and  the  other  people 
an  opportunity  to  figure  out  what  to  do.  Then  there  is  the  long-term 
problem  of  continued  payments  to  Hunt,  the  million  dollar  business, 
which  the  President  figured  would  not  work,  it  is  not  practical,  because 
the  fellows  will  still  be  in  jail  and  there  was  no  way  that  the  President 
could  provide  clemency. 

But  you  have  got  to  distinguish  between  the  immediate  problem, 
the  short-term  payment  so  that  the  President  and  his  men  can  decide 
how  to  handle  this  with  the  minimum  of  risk,  minimum  amount  of 
loss,  and  the  long-term  problem  of  continuing  payment  to  these  peo- 
ple while  they  remain  in  jail. 

Then  you  come  to  page  119  that  I  want  to  direct  your  attention  to, 
if  I  may,  of  the  transcript.  This  is  in  the  middle  of  the  page,  where  we 
are  talking  about  these  payments,  and  the  President  says — this  is  the 
middle  of  the  page,  page  119,  talking  to  Dean — you  don't  have  the 
transcript?  "As  far  as  what  has  happened  up  to  this  time,  our  cover 
there  is  just  going  to  be  the  Cuban  Committee  did  this  for  them  up 
through  the  election." 

Dean  says,  "Well,  yeah,  we  can  put  tliat  together.  That  isn't,  of 
course,  quite  the  way  it  happened,  but,  uh," 

Then  the  President  says,  "I  know,  but  it  is  the  way  it's  going  to  have 
to  happen." 

Dean  says,  "That  isn't,  of  course,  quite  the  way  it  happened." 

And  the  President  says,  "I  know,  but  it  is  the  way  it  is  going  to 
have  to  happen." 

And  Dean  responds,  "It's  going  to  have  to  happen,"  and  laughs. 

Now,  the  next  means  that  was  used  was  clemenc3\  and  the  question 
of  clemency  for  the  defendants.  The  question  of  clemency  is  really, 
up  to  April,  a  very,  very  obscure  matter.  I  mean  if  people  talk  about 
clemency,  they  are  not  going  to  talk  frequently  openly  or  forthrightly ; 
they  are  going  to  talk  elliptically.  All  of  us  are  lawyers.  We  under- 
stand that.  They  are  going  to  talk  in  ways  that  convey  the  message 
without  using  the  word.  But  one  puzzle  that  I  think  probably  many 
of  you  are  bothered  about,  and  I  am  bothered  about  it.  too.  is  the 
Hermes  notebooks.  I  just  want  to  say  something  about  the  Hermes 
notebooks  and  the  clemency.  That  is  that  you  remember  that  Dean 
did  not  turn  over  to  the  FBI  the  Hermes  notebooks  that  belonged  to 
Hunt. 

Dean's  testimony  was  that  he  did  not  realize  that  they  had  not  been 
turned  over,  that  they  were  in  the  bottom  of  his  safe  in  a  brown  folder, 
and  that  he  did  not  realize  that  they  were  there  until  some  time  in 
January,  when  he  found  them  and  looked  at  them  and  shredded 
them. 

You  remember  that  Bittman  had  made  a  motion  to  suppress.  Bitt- 
man — you  saw  Bittman  here.  He  is  a  tough,  aggressive  litigator.  He 
manned  the  ramparts  for  the  coverup  all  through  the  summer  and  fall 
of  1972.  He  was  vigorously  filing  motions  this  way  and  that  way  in 
the  civil  cases,  he  was  defending  Hunt,  and  he  filed  this  veiy  serious 
motion  to  suppress  evidence 

Mr.  CoHEN".  Would  you  clarify  that  statement,  "manned  the 
ramparts  for  the  coverup  ?" 

Mr.  DoAR.  Yes;  I  will,  I  mean  the  most  effective  way  to  have  the 
coverup  continue  during  the  siunmer  of  1972  was  if  the  lawyers  were 
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really  tough,  contentious  litigators  all  through  the  summer  and  delayed 
the  development  of  the  crimmal  cases  and  the  civil  cases  that  were 
pending  against  the  CRP.  Bittman  also  testified  here  that  he  was 
used — they  were  his  own  words,  "I  was  used.'"  And  he  was  used.  He 
worked  up  to  2,500  hours  during  that  time  in  defending  Hunt  and 
working  with  the  CRP  to  defend  those  cases  against  disclosure  in 
pretrial  discovery  and  at  the  same  time  by  aggressive  discovery  mo- 
tions before  trial. 

Mr.  Cohen.  Isn't  that  just  as  consistent  with  being  hard,  tough,  ag- 
gressive representation  of  your  client  to  delay,  file  motions,  in  any 
criminal  case? 

Mr.  DoAR.  I  am  not  saying  that  it  is  not.  I  am  not  arguing  that.  I 
am  not  suggesting  what  was  Bittman's  purpose,  I  am  not  talking 
about  Bittman's  purpose.  My  purpose  is  not  to  try  Bittman  here.  I 
am  saying  that  the  purpose  of  those  that  planned  the  coverup  were 
to  use  Bittman. 

Mr.  Cohen.  I  understand  it,  but  the  impression  you  gave  to  me  was 
that  Bittman  was  part  of  this 

Mr.  DoAR.  No ;  I  don't  mean  that.  I  don't  suggest  that.  I  don't  mean 
to  suggest  that  one  way  or  the  other. 

But  anyway,  Bittman  files  this  motion  to  suppress  the  evidence  and 
it  is  pending  in  the  middle  of  December.  From  the  standpoint  of  the 
prosecutors,  this  is  a  really  difficult  problem  for  them  with  regpect 
to  Hunt.  So  the  prosecutors  get  Dean  in  that  office  on  the  22d  of 
December  and  they  get  Kehrli  in  there  and  they  get  Howard  in  there, 
and  they  say,  well,  what  about  these  Hermes  notebooks  ?  And  nobody 
knows  anything  about  them. 

Finally,  Dean  steps  out  of  the  room  with  Petersen,  and  says  to 
Petersen,  I  might  lie  for  the  President,  but  I  won't  lie  for  Ehrlichman 
and  I  want  to  tell  you  that  part  of  this  material  went  to  the  Director 
of  the  FBI  and  part  went  to  the  agency.  And  Petersen  says,  well,  you 
are  going  to  have  to  tell  the  truth  if  you  get  on  the  stand  about  that. 

Then  Petersen  goes  off  for — it  is  the  last  day  before  the  Christmas 
vacation  and  he  takes  a  week  off  and  on  the  5th  of — 3d,  4th,  and  5th  of 
January 

Mr.  Flowers.  Could  I  ask  a  question  for  clarification? 

Mr.  Doar,  when,  if  you  know,  did  Mr.  Bittman  file  the  motion  to 
suppress  ? 

Mr.  DoAR.  I  think  it  was  sometime  in  October. 

Mr.  Flowers.  Sometime  in  October. 

That  in  and  of  itself  would  indicate  that  he  was  not  in  concert  in 
this  thing,  because  that  is  one  of  the  difficult  problems  they  had  to 
contend  with,  wasn't  it  ? 

Mr.  Doar.  I  am  not  suggesting  Mr.  Bittman  was  in  concert. 

Mr.  Hungate.  Mr.  Chairman. 

On  that  same  point,  I  thought  when  Mr.  Cohen  raised  the  question, 
there  seems  to  be  conflicting  evidence.  In  the  newspapers  it  is  reported 
that  Mr.  Bittman  is  an  unindicted  coconspirator,  although  he  said 
here  he  did  not  know  he  was.  If  he  is,  that  would  throw  him  in  a 
different  light  on  manning  the  ramparts,  I  think. 

Mr.  DoAR.  My  point  is  he  would  be  on  the  ramparts  whether  he 
knew  it  or  not — whether  he  was  or  was  not  an  unindicted  coconspirator. 

He  said  he  was  used.  I  am  not  suggesting  that — I  don't  know  the 
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facts.  I  don't  know  ^YhetheI•  it  is  true  or  it  is  not  that  he  is  an  nnindicted 
coconspirator. 

I  don't  mean  to  suggest  that.  But  I  am  just  saying,  look  at  what 
Mr.  Bittman  did. 

Anyway,  we  have  the  motion  to  suppress,  we  have  the 

Mr.  HoGAN.  Mr.  Chairman,  maybe  counsel  would  like  to  amend  the 
statement  he  made,  which  was  highly  defamatory  and  not  supported 
by  the  record  that  "Bittman  manned  the  ramparts  for  the  coverup." 

I  don't  think  that  is  supported  by  the  record  and  it  is  very  defama- 
tory of  Mr.  Bittman. 

Mr.  DoAR.  I  had  hoped  I  had  explained  that,  Mv.  Hogan.  I  did  not — 
I  didn't  intend  it  to  be  highly  defamatory  of  Mr.  Bittman. 

On  the  other  hand,  I  am  not  here  advocating,  representing  or  defend- 
ing Mr.  Bittman,  either.  I  am  just  not  passing  judgment  on  Mr. 
Bittman. 

Mr.  EAIT.SBACK.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  At  the  time  that  John  Dean  mentioned  that  certain 
things  had  been  turned  over  to  Mr.  Gray  and  also  to  the  agents,  he 
did  not  mention,  I  take  it,  that  he  had  some  things  himself  ? 

Mr.  Doar.  No ;  he  did  not. 

His  testimony  is  he  did  not  realize  he  had  some  things  himself. 

Mr.  RAn.sBACK.  He  said  he  wasn't  going  to  lie  to  the — he  said  he 
wasn't  going  to  lie 

The  Chairman.  For  Ehrlichman. 

Mr.  Railsback.  Yes,  for  Ehrlichman.  He  was  interested  in  the 
President,  he  wasn't  going  to  lie  for  Ehrlichman.  But  here  is  an- 
other instance  where  he  didn't  mention  that  he  had  certain  things  in 
his  iDOSsession,  which  I  guess  he  claimed  that  he  didn't 

Mr.  DoAR.  Realize. 

Mr.  Railsback.  Yes,  but 

The  Chairman.  Mr.  Cohen. 

Mr.  Cohen.  Perhaps  we  could  place  some  of  this  in  perspective, 
because  I  have  been  bothered  by  the  phrase  you  used,  manned  the 
ramparts,  and  I  think  the  word  "unwittingly"  perhaps  is  proper. 
But  it  could  be  said  that  perhaps  the  members  of  the  Patman  com- 
mittee were  also  manning  the  ramparts  in  that  sense  of  the  word  and 
that  those  people  who  voted  not  to  have  the  investigation  were  also 
used  in  that  sense  as  part  of  the  coverup,  and  that  is  the  only  way 
you  are  referring  to  Bittman,  in  that  context  that  their  actions  in 
protecting  the  civil  rights  of  defendants,  if  that  was  the  argument  that 
they  accepted,  Bittman,  in  pursuing  the  defense  of  his  client,  was  un- 
wittingly used  in  that  connection  ? 

Mr.  Doar.  I  think  that  is  true.  I  will  amend  my  statement,  Mv. 
Hogan.  so  that  there  is  no  misunderstanding  about  it.  I  regret  that  it 
was  made  and  caused  a  misunderstanding. 

But  anyway  just  to  go  over  the  facts  again  the  motion  to  suppress 
is  filed  in'  October.  The  meeting  about  the  Hermes  notebooks  is  the 
22d  of  December. 

We  have  those  three  meetings  between  Ehrlichman,  Dean,  and 
Colson,  and  Colson  and  Hunt,  and  then  a  discussion  with  Cplson  and 
tlie  l^resident  around  the  3d,  4th,  and  5th  of  January. 
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On  the  8th  of  January,  Hunt  withdraws  his  motion  to  suppress. 
Then  on  the  11th,  Hunt  pleads  guilty. 

That  is  the  chronolo^'  and  at  that  time,  sometime  in  there.  Dean 
destroys  the  notebooks. 

Now,  I  don't  really  say  to  you  that  I  think  that  that  is  clear  and 
convincing  evidence  of,  standing  alone,  of  anything  very  much.  But 
it  at  least  gives  you  the  beginning  of  some  idea  of  just  what  the  chron- 
ology of  that  particular  matter  was. 

And  later,  in  April,  tlie  President  does  express  his  concern  about 
the  fact  that  he  does  not  want  Hunt  to  think  that  there  has  been  any 
withdrawal  of  any  kind  of  understandings  that  have  therefore  been 
made  to  him. 

But  then,  when  we  get  into  April 

Mr.  Dennis.  Mr.  Doar,  you  have  absolutely  no  evidence  as  to  what 
was  in  those  notebooks,  is  that  correct  ?  I  mean  I  asked  Dean  when  he 
was  here,  of  course,  and  he  absolutely  said  that  he  did  not  even  read 
them. 

Mr-.  DoAR.  He  said  there  were  names  and  addresses 

Mr.  Dennis.  He  said  names  and  addresses,  that  was  all :  names  and 
addresses  and  they  looked  kind  of  old.  He  flipped  through  them,  did 
not  really  read  it,  and  threw  them  away.  That  is  what  he  testified  to. 

Now,  does  anybody  know  any  more  than  that  at  all  ? 

Mr.  DoAR.  Not  that  I  know  of. 

Mr.  Dennis.  I  asked  him  even  if  he  remembered  any  names  and 
addresses  and  he  said  no 

Mr.  DoAR.  He  said  he  did  not. 

Mr.  Dennis.  Now,  Hunt  may  well  be  lying,  but  if  you  take  his  word 
one  place,  I  suppose  maybe  you  ought  to  take  it  another,  I  do  not  know. 
But  anyway,  there  is  nothing  to  show  what  was  in  those  books. 

Mr.  DoAR.  That  is  correct. 

Mr.  Drinan.  Mr.  Chairman,  a  point  of  clarification. 

Mr.  Doar,  you  were  going  to  say  something  about  January  3,  4,  and 
5,  and  then  a  motion  came.  Could  you  clarify  that?  What  happened 
between  December  22  and  January  8,  when  Hunt  withdrew  his 
motion  ? 

Mr.  DoAR.  Well,  there  were  these  discussions  between  Mr.  Colson, 
Mr.  Ehrlichman,  and  Mr.  Dean  about  Hunt.  There  was  a  discussion 
between  Mr.  Colson  and  Mr.  Bittman  about  Hunt,  and  I  believe  there 
was  a  convei-sation  between  Mr.  Colson  and  the  President  about  Hunt. 

Mr.  Drinan.  Wliat  day  was  that  ? 

Mr.  Doar.  That  Colson  and  President  conversation,  I  believe,  was 
on  the  5th  of  January.  I  think  we  subpenaed  those  recordings,  but 
they  were  not  produced. 

Mr.  Drinan.  Thank  you. 

Mr.  Doar.  But  then  in  April,  and  I  just  summarized  this  briefly 
because  I  want  to  hurry  through  this.  In  April,  and  I  think  that  the 
members  will  want  to  look  at  the  statements  that  the  President  made 
to  Mr.  Ehrlichman  and  Mr.  Haldeman  about  contacts  or  promises  to 
Mr.  Magnider,  Mr.  Mitchell,  and  Mr.  Dean. 

Mr.  Waldie.  Mr.  Doar,  before  you  go  into  that  aspect,  would  you 
resolve  to  the  extent  it  can  be  resolved  that  item  of  evidence  that  was 
introduced  on  the  last  day  of  our  hearings  by  Mr.  St.  Clair  relative 
to  the  March  22  position  of  the  President  on  the  payments  ? 


1968 

I  do  not  fully  understand ;  No.  1,  what  he  sought  to  provide  by  the 
introduction  of  that  evidence.  I  presume  he  thought  it  was  exculpa- 
tory. But  No.  2,  I  would  like  some  explanation  of  the  latest  revela- 
tion in  the  paper,  the  conflict  of  the  dates 

The  Chairman.  If  the  gentleman  would  defer,  I  think  that  we  are 
in  no  position  to  comment  upon  that  now,  since  that  is  a  matter  that 
the  committee  will  have  to  examine.  It  has  just  come  to  our  attention 
and  the  committee  staff  has  been  inquiring  into  it. 

Mr.  Seiberling.  Mr.  Chairman,  all  of  us  have  questions  as  Mr. 
Doar  goes  along,  but  we  lose  the  thread  when  we  keep  interrupting. 
We  almost  lost  the  significant  point  about  the  discussion  between 
Colson  and  the  President  on  clemency  if  Mr.  Drinan  had  not  brought 
it  up.  I  think  we  lose  something  if  we  keep  interrupting. 

Mr.  Waldie.  I  am  sorry  for  interrupting. 

Mr.  Doar.  I  do  want  to  call  one  thing  to  the  committee's  attention 
here. 

On  page  10  of  our  brief,  under  the  clemency  section,  they  are  discuss- 
ing this  meeting.  Father  Drinan,  in  early  January,  during  the  dis- 
cussions with  Mr.  Colson  and  ]\Ir.  Ehrlicliman.  If  you  follow  that 
down  to  the  first  place  where  Dean  speaks  and  then  the  President 
speaks,  then  Dean  speaks,  then  the  President  speaks.  Then — this  is 
on  page  10  of  the  section  on  clemency.  Then  the  President  says: 
"Ehrlichman  and  who?"  And  Dean  says  "Ehrlicliman  and  Colson, 
and  I  set  up  there  and  Colson  presented  his  story  to  Ehrlichman." 

Then  the  President  said  "I  know." 

Now,  that  "I  know"  was  omitted  from  the  White  House  transcripts 
which  were  furnished  to  the  Special  Prosecutor  prior  to  the  time  that 
they  were  furnished  to  us. 

Then  I  would  like  to  call  your  attention  to  the  previous  page  9  of 
the  same  section  on  clemency  and  ask  you  to  mark  the  last  reply  of 
the  President  there,  it  is  on  the  evening  of  the  14th  of  April. 

The  President  has  telephoned  John  Ehrlichman  and  they  are  dis- 
cussing how  Ehrlichman  might  divert  Dean  from  implicating  Halde- 
man  and  Ehrlichman,  and  Ehrlichman  said,  "I  am  going  to  see  John 
Dean  next."  The  President  asked  what  he  was  going  to  say  to  him. 

He  said,  "I  am  going  to  try  to  get  him  around  a  bit,  it  is  going  to 
be  a  delicate — "  then  they  continue  to  discuss  this  and  the  President 
says  "John,  that  is  not  going  to  help  you" — ^this  is  on  page  9 : 

Look,  lie  has  to  look  down  the  road  to  one  point,  that  there  is  only  one  man 
who  can  restore  him  to  the  ability  to  practice  law  in  case  things  go  wrong.  He  has 
got  to  have  that  in  the  back  of  his  mind.  He  has  got  to  know  that  will  happen.  You 
don't  tell  him  but  you  know  and  I  know  with  him  and  Mitchell,  there  isn't  going 
to  be  any  damn  question,  because  they  got  a  bad  rap. 

Finally,  then,  on  the  section  on  deception  and  concealment,  there  the 
three  significant  things,  I  think,  to  consider:  the  three  reports — the 
August  29  report  of  John  Dean,  which  in  fact  was  not  a  report,  there 
was  no  report  at  all.  And  if  you  look  at  page  88  of  the  transcripts, 
you  will  see  that  the  President — Dean  tells  the  President — this  is  on 
page  88,  and  Dean  says  to  the  President  on  March  21,  "I  was  under 
pretty  clear  instructions" — then  he  laughs — "not  to  really  investigate 
this,  that  this  was  something  that  just  could  have  been  disastrous  on 
the  election  if  it  had — all  hell  had  broken  loose,  and  I  worked  on  a 
theory  of  containment."  And  the  President  said,  "Sure." 
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Then  in  the  March  report,  there  is  one  exchange  about  the  Dean 
report  in  March  and  a  discussion  of  what  kind  of  report  was  made, 
and  there  is  one  statement  there,  the  President  said  to  him,  "You 
make  a  complete  report  but  make  it  very  incomplete." 

Then  the  third  report 

Mr.  Fish.  Are  you  on  page  7  ? 

Mr.  DoAR.  Pardon  ? 

Mr.  Fish.  What  page  are  you  on  ? 

Mr.  DoAR.  That  is  on  page  7  of  the  section  on  deception  and  con- 
cealment in  the  summary  of  information.  They  are  talking  about  the 
Dean  report  in  the  Dean  report  in  March,  at  the  very  bottom  of  the 
page,  and  there  is  this  long  statement  about  it,  the  President  says,  "But 
if  you  say  no,  we  are  willing  to  cooperate,  and  you  have  made  a  com- 
plete statement,  but  make  it  very  incomplete." 

Then  we  come  to  the  Ehrlichman  report  on  April.  That  is  the  third 
report.  The  reference  is,  time  and  time  again  in  the  April  transcripts 
about  that  being  a  scenario  for  Haldeman  and  Ehrlichman  to  get  their 
stories  together.  It  was  not  a  situation  based,  I  think,  on  all  the  evi- 
dence, that  Ehrlichman  was  making  an  investigation,  but  rather,  he 
was — if  you  look  at  what  Ehrlichman  was  doing,  what  he  did,  you  will 
see  that  he  was  just  developing  and  setting  up  this  scenario. 

I  think  that  at  the  back  end  of  that  section  on  the  Ehrlichman  report, 
which  starts  at  page  10  and  runs  on  through  page  18,  you  get  a  sum- 
mary of  the  things  that  Mr.  Ehrlichman  did.  He  had  that  interview 
with  Paul  O'Brien — this  is  on  page  18 — with  Kalmbach,  with 
Strachan,  with  Dean,  with  Colson,  and  if  you  review  just  what  was 
said  and  done  following  each  of  those  meetings,  you  will  see  that  in 
fact  Mr.  Ehrlichman — you  will  be  able  to  be  in  a  position  to  make  a 
judgment  of  just  exactly  what  was  the  purpose  of  Mr.  Ehrlichman's 
report. 

Then  finally,  in  this  section,  we  discuss  false  and  misleading  state- 
ments. We  divide  those  into  two  time  periods,  those  before  the  election 
and  those  after  the  election.  In  those  after  the  election,  you  will  see 
time  and  time  again  in  the  material  of  the  book  where  the  President  is 
issuing  instructions  to  Haldeman  and  Ehrlichman  as  to  the  kind  of 
statements  that  Mr.  Magruder,  Mr.  Strachan,  Mr.  Haldeman,  Mr. 
Ehrlichman,  and  Mr.  Colson  should  make  in  connection  with  their 
responses  to  the  investigation. 

Finally,  we  come  to  the  last  section 

Mr.  Fish.  Where  is  this  ? 

Mr.  HoGAN.  Where  are  you  ? 

Mr.  DoAR.  They  are  all  in  the  section,  page  19  and  the  pages  that 
follow. 

Mr.  Owens.  Page  19,  concealment  ? 

Mr.  DoAR.  Yes,  and  the  following  pages. 

As  Mr.  Gates  would  point  out,  at  that  time  the  President  was  faced 
with  four  threats  to  the  exposure  of  the  coverup.  He  was  faced  with 
the  threat  from  Howard  Hunt,  he  was  faced  with  the  threat  because 
of  the  McCord  letter  that  was  released  on  the  23d  of  March,  he  was 
faced  with  the  threat  of  further  disclosures  by  some  of  his  men,  prin- 
cipally Magruder  and  Dean,  and  he  was  faced  in  the  middle  of  April 
with  Howard  Hunt  again  changing  his  mind  and  making  additional 
disclosures. 
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Mr.  HoGAN.  "What  date  is  this  point  in  time? 

Mr.  DoAR.  This  was  following  March  21,  running  through  the  middle 
of  April. 

Mr.  Railsback.  ]\Ir.  Doar,  what  you  are  saying  to  ns  is  that  the 
Ehrlichman  report,  based  on  the  interviews  that  you  cite,  shows  that 
it  was  not  really  meant  to  be  any  kind  of  a  report  at  all,  but  more 
or  less  strategy  sessions  in  which  ]\Ir.  Ehrlichman,  in  some  cases 
anyway,  discussed  what  strategy  should  take  place. 

Is  tliat  what  you  are  suggesting  ?  And  should  we  check 

Mv.  Doar.  What  I  am  suggesting  is  that  the  committee  members 
should  look  at  that  testimony,  look  at  those  facts,  and  that  that  is  a 
decision  the  committee  members  have  to  make. 

Mr.  Railsback.  Each  individual  interview  where  we  have  notes  or 
memoranda  where  Mr.  Ehrlichman  discussed  with  each  one  of  these 
individuals  and  then  used  that  as  a  basis  to  show  that  he  had  con- 
ducted an  investigation  ? 

Mr.  Doar.  I  would  do  three  things — I  think  you  have  to  look  at 
each  interview  that  Mr.  Ehrlichman  conducted — what  reports  he  made 
to  the  President,  what  reports  he  made  to  the  Department  of  Justice 
with  respect  to  that  information,  and  what  steps  he  took  in  response  to 
tlie  reports  to  the  President  with  respect  to  the  information  he  gave  to 
the  President. 

Mr.  Railsback.  Would  you  say  that  again  slower  ? 

Mr.  Doar.  First,  when  interviews  he  conducted  and  what  notes  he 
took ;  second,  what  reports  he  made  to  the  President  with  respect  to 
the  things  he  learned  in  the  investigation;  third,  what  information 
was  passed  to  the  duly  authorized  law  enforcement  agencies  of  the 
Federal  Government — that  is,  the  Department  of  Justice  and  the  FBI, 
either  by  the  President  or  by  Mr.  Ehrlichman  at  the  direction  of  the 
President;  and  fourth,  what  other  responses  or  steps  did  the  Presi- 
dent and  Mr.  Ehrlichman  take  based  on  the  information  that  INIr. 
Ehrlichman  secured. 

I  sa}^  when  you  look  at  all  those  four  things — you  have  to  decide 
whether  or  not  this  was  a  good-faith  investigation  to  get  at  the  truth 
and  to  determine  who  was  responsible  for  or  w^ho  was  involved  in 
this  coverup  or  whether  or  not  this  was  a  scenario  to  continue  to  con- 
ceal and  deceive,  protect  those  who  were  responsible  for  the  coverup. 

Mr.  Dennis.  Mr.  Doar? 

Mr.  Doar.  Yes. 

Mr.  Dennis.  With  reference  to  the  fourth  reference,  it  seems  to  me 
whatever  Magruder  and  Dean  knew  is  on  the  record  now.  ISIcCord,  as 
far  as  I  have  been  able  to  tell  from  the  record,  couldn't  tie  anything 
to  the  President.  He  doesn't  seem  to  have  done  so,  despite  complete 
good  will  and  intent,  if  he  could  do  it.  That  leaves  Hunt. 

Now,  I  am  not  all  clear  that  Hunt  could  tie  anything  to  the  Presi- 
dent either.  He  was  fairly  down  the  line.  But  we  haven't  heard  from 
Hunt.  T  suggest  ajrain  he  Avould  be  an  awfully  good  man  to  hear  from 
in  this  invest] fjation  if  there's  any  possibility  of  doing  it. 

Mr.  Doar.  Well.  Hunt,  of  course,  we  would  have  been  able  to,  to  tell 
about  the  seamy  things  he  had  done  for  John  Ehrlichman. 

Mr.  Dennis.  For  Ehrlichman. 

Mr.  Doar.  And  as  he  told  Mr.  Shapiro,  you  know,  that  he  couldn't 
involve  other  people,  and  it  seems  clear  from  the  transcripts  that  the 
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President  was  determined,  that  there  be  no  criminal  liability  on  any  of 
his  key  men.  I  mean,  he  said  that  several  times.  The  President  said : 
"We  don't  want,  I  am  not  going  to  have  any  criminal  liability.  We 
can't  afford  that.  We  can't  even  afford  indictments  against  them,  and 
we  are  not  going  to  have  that." 

Mr.  Dennis.  I  realize  that. 

Mr.  DoAR.  And  that  was  the  thread.  I  don't  suggest  that  Mr.  Hunt 
was  going  to  say  that  the  President  authorized  and  advanced  the 
break-in  or  the  President  had  an}^  knowledge  of  the  fact  that  actually 
they  were  going  to  go  into  the  Democi-atic  National  Committee  on 
those  two  nights  that  they  went  in.  I  think,  Mr.  Dennis,  and  I  am 
just  not  sure  of  this,  so  I  want  to  be  careful,  but  there  is,  in  these 
Ehrlichman  notes  I  believe  with  his  conversations  with  the  President 
in  early  July  1971,  some  notation  of  the  fact  that  Mr.  Ehrlichman  and 
the  President  discussed  Howard  Hunt  and  some  book  he  was  writing 
or  something  like  that,  so  there  is  some  additional  evidence  that  the 
President  was  acquainted  with  Mr.  Hunt. 

But  beyond  that,  I  don't  suggest 

Mr.  Dennis.  Well,  if  there's  anything  there  in  those  notes  that  is 
significant,  I  would  be  very  happy  to  have  it  called  to  our  attention. 

Mr.  DoAR.  Well,  Mr.  Jenner  and  I  looked  at  those  notes  last  night 
in  getting  them  ready  for  you,  and  what  we  are  trying  to  do,  and  will 
try  to  do  over  the  weekend,  is  try  to  get  them  in  a  way  that's  useful 
for  the  members  to  analyze.  And  as  I  say,  there's  350  pages  of  tliis 
material,  and  imtil  we  get  it  so  you  can  look  at  it,  I  think  if  we  don't  get 
it  for  you  until  Mondav,  it  will  just  save  you  time. 

Mr.  Rangel.  Will  Mr.  Dennis  yield  % 

Mr.  Dennis.  One  more  question,  and  I  don't  want  to  take  up  the 
time,  but  Hunt's  the  man  who  has  always  said  there  are  commitments 
to  him.  Has  anyone  got  any  idea  who  he  claims  made  those  commit- 
ments ? 

Did  you  ever  try  to  interview  him,  for  instance  ? 

Mr.  DoAR.  Yes;  we  tried  to  interview  him  but  we  were  not  successful 
in  getting  information  from  him. 

Mr.  Rangel.  INIr.  Dennis,  would  you  yield  for  a  moment  ? 

INIr.  Dennis.  One  moment,  Mr.  Rangle,  and  I  will  be  very  happy  to. 

Did  he  indicate  he  would  take  the  fifth  if  he  were  called? 

Mr.  Doar,  No  ;  he  wanted  immunity. 

Mr.  Dennis.  Well,  that's  what  he  told  you  or  his  lawyer  told  you? 

Mr.  Doar.  That's  what  his  lawyer  told  us. 

Mr.  Rangei^.  Mr.  Dennis,  will  you  yield  ? 

Mr.  Dennis.  We  didn't  take  that  up  any  further  here  in  the  commit- 
tee, however  ? 

Mr.  Doar.  No ;  we  did  not. 

Mr.  Dennis.  And  we  know  nothing  about  what  he  meant  by  who 
gave  him  commitments,  in  spite  of  the  fact  that  he  repeatedly  said 
that,  apparently,  is  that  right? 

Mr.  Doar.  We  don't  know  who  was  the  specific  person  who  made 
the  commitments.  We  do  know,  we  do  know  who  he  knew  in  the  White 
House,  who  he  dealt  with  in  the  White  House. 

Mr.  Dennis.  Well,  that's  Ehrlichman,  I  assume.  That's  all  we 
know? 

The  Chairman.  And  his  sponsor  was  Colson. 
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Mr.  Dennis.  Of  course,  we  had  Colson  here  and  he  doesn't  claim 
he  gave  him  any  commitments  at  all. 

Well,  if  I  have  any  time  I  will  be  glad  to  yield  to  my  friend,  Mr. 
Rangel. 

Mr.  Rangel.  Mr.  Dennis,  I  just  wanted  to  direct  your  attention  to 
page  11  after  the  indictment  of  the  five  people  there,  and  the  Presi- 
dent and  the  conversation 

Mr.  Dennis.  This  is  in  wliich  section,  now  ? 

Mr.  Rangel.  In  the  blue  book. 

Mr.  Dennis.  Yes ;  I  know. 

Mr.  Rangel.  There  is  a  conversation  of  September  15  of  which 
excerpts  are  here  in  the  section  dealing  with  containment  where  the 
President  refers  to  Liddy  and  Hunt  as  White  House  aides. 

Mr.  Hutchinson.  Mr.  Doar,  did  you  say  that  you  were  going  to 
deliver  over  to  the  committee  on  Monday  Ehrlichman's  notes  ? 

Mr.  Doar.  With  an  analysis  or  an  explanation,  yes. 

Mr.  Hutchinson.  Will  you  let  Mr.  Garrison  go  over  them  before  you 
do  so  that  he  will  be  familiar  with  it  ? 

Mr.  Doar.  Oh,  yes.  I  think  they  have  been  available  to  him  already. 
There  is  no  question  about  that. 

Mr.  Hutchinson.  All  right.  Thank  you. 

_Mr.  Doar.  Now,  just  briefly  with  respect  to  the  President's  contacts 
with  the  Department  of  Justice,  I  think  that  the  record  is  clear  that 
the  purpose  of  bringing 

The  Chairman.  Mr.  Doar,  I  would  just  like  to  remind  you,  I  know 
that  you  have  been  interrupted  many  times  by  many  questions  and,  of 
course,  the  members,  I  am  sure,  are  anxious,  but  it  is  already  an  hour 
and  you  stated  that  you  would  take  35  or  40  minutes. 

Mr.  Doar.  I  know  I  did,  and  I  have  about  2  minutes  left  to  go,  so 
that  with  respect  to  the  President's  contacts  with  the  Department  of 
Justice,  I  think  the  record  is  clear  that  the  President  wanted  John 
Mitchell  to  come  down  to  Washington  to  discuss  a  new  strategy.  I 
mentioned  yesterday  that  after  all  of  these  disclosures  on  the  21st,  I 
mentioned  what  I  thought  the  significance  of  all  that  was,  the  sig- 
nificance of  the  call  to  the  Attorney  General  on  the  22d,  and  the  signifi- 
cance of  the  call  to  the  FBI  Director  on  the  23d. 

I  have  mentioned  the  significance  of  the  10-day  period  between 
April  15  and  25  when  Mr.  Petersen  dealt  with  the  President  about  this 
investigation,  and  the  fact  that  on  the  25th,  Mr.  Haldeman  was  listen- 
ing to  the  tapes  of  recorded  conversation  all  through  the  month  of 
March  and  early  April  and  finally,  I  have  mentioned  the  things  that 
Mr.  Petersen  was  reporting  to  the  President  and  what  the  President 
was  doing  with  that  information  that  Mr.  Petersen  was  reporting. 

I  think  that  the  issue  there  was  not  whether  it  was  grand  jury 
information  or  not  grand  jury  information.  I  think  the  question  is  how 
did  the  President  use  the  material. 

The  Chairman.  Mr.  Doar,  I  would  like  to  ask  just  one  question. 

In  my  recollection  of  the  presentation  and  the  conversations  that 
took  place  between  the  President  and  Mr.  Petersen,  was  there  at  any 
time  any  offer  by  the  President  to  Mr.  Petersen,  who  was  then  re- 
quested to  inquire,  that  he  be  permitted,  or  that  he  would  look  at  or 
hear  any  of  the  taped  conversations  ? 
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Mr.  DoAR.  There  was  no  request,  there  was  no  disclosure  of  the 
fact  that  the  taped  conversations  existed. 

The  Chairman.  At  that  time  ? 

Mr.  DoAR.  At  that  time. 

The  Chairman.  And  when  was  the  time,  when  was  the  date  that  the 
President  asked  Mr.  Haldeman,  however,  to  listen  to  the  taped  con- 
versations ? 

Mr.  DoAR.  The  25th  and  26th  of  April. 

The  Chairman.  And  that  was  only  a  few,  or  that  was  within  the 
time  frame  that  he  had  been  talking  to  Mr.  Petersen  ? 

Mr.  DoAR.  Yes,  it  was. 

I  only  have  two  more  dates  to  mention  to  the  committee  before  con- 
cluding. That  is  the  June  4  conversation  of  the  President  and  Mr. 
Ziegler  and  Mr.  Haig  when  he  listened  to  the  tapes  of  the  March  21 
conversation  and  the  other  conversations,  and  where  he  indicated  that 
he  thought  Mr.  Haldeman  could  handle  the  March  21  conversation. 
I  would  think  the  committee  members  would  want  to  reread  that 
transcript.  It  is  in  the  book.  It  is  not  in  this  little  book,  but  it  is  in  the 
printed  book  of  the  transcripts,  in  the  printed  volume,  which  is  the 
Special  Prosecutor  volume,  volume  9.  Volume  9  is  a  better  transcript. 
It  is  clear  and  it  is  a  better  transcription  than  the  one  that  was  pre- 
sented to  you  at  the  time  of  the  hearing.  You  may  well  want  to  listen 
to  that  tape  as  well.  The  date  is  June  4,  and  the  June  4  tape  is  the 
one  that  we  haven't  talked  a  great  deal  about,  but  I  think  it  is  very, 
very  significant  on  motive,  purpose  of  the  President. 

And  finally,  I  remind  you 

Mr.  Dennis.  Mr.  Doar,  is  that  volume  9  you  mentioned  of  our  big 
book? 

Mr.  DoAR.  Volume  9  in  the  books,  in  the  printed  books,  volume  9. 

Mr.  Dennis.  In  the  printed  ones  that  we  have  recently  gotten? 

Mr.  Doar.  Yes. 

Mr.  Dennis.  OK,  thank  you. 

Mr.  DoAR,  And  just  to  say  one  more  thing,  Mr.  Chairman,  that  I 
also  want  to  direct  your  attention  to  what  the  President  said  at  that 
time  about  the  March  17  conversation,  and  the  fact  that  the  President, 
when  they  gave  us  the  March  17  conversation,  only  gave  us  2  or  3  pages 
of  that  conversation  relating  just  to  the  EUsberg  break-in.  You 
may  consider  this  as  circumstantial  evidence  of  purpose,  motive  in 
arriving  at  whether  or  not  there  is  clear  and  convincing  evidence  that 
the  President  directed  the  coverup  all  through  this  period  and  con- 
tinuing on  right  up  to  the  present  time. 

Mr.  HoGAN.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Hogan. 

Mr.  HoGAN.  Mr.  Doar,  do  we  have  access  to  the  White  House  tapes 
that  we  have  in  our  possession?  The  reason  for  my  question,  all 
throughout  our  briefing  book  there  are  footnotes  which  indicate 
certain  words  were  left  out  of  the  White  House  transcripts. 

Mr.  DoAR.  Transcripts,  yes. 

Mr.  HoGAN.  White  House  transcripts. 

Now,  the  reason  I  ask  whether  or  not  we  have  access  to  listen  to  the 
White  House  tapes  is  so  that  we  can  assess  whether  or  not  they  were 
inaudible  or  whether  or  not  they  were  intentionally  left  out  of  the 
transcript  that  was  made  public. 
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Mr.  DoAR.  No,  no.  We  have  some  of  the  tapes.  We  don't  haA-e  all  of 
them.  But,  I  think  you  do  make  a  good  point. 

The  first  February  28  tape  that  we  got  from  the  White  House,  you 
couldn't  hear  a  thing,  not  a  thing,  and  it  was  only  by  going  down  and 
making  a  rerecording  of  that  with  our  equipment  you  were  able  to 
hear  the  conversation.  And  it  may  well  be  that  on  some  of  these  other 
tapes  that  the  White  House  produced,  that  you  won't  hear  some  of 
the  things  that  are  on  our  tapes. 

Mr.  HoGAN.  Well,  this  is  one  of  the  things  that  troubles  me,  because 
I  recall  Mr.  Jenner  having  explained  that  we  had  superior  electronic 
equipment  to  the  White  House  and  that  our  technicians  went  through 
and  highlighted  the  frequency  at  which  each  participant  in  the  con- 
versation spoke  and  made  a  composite  out  of  that  so  we  had  more 
audible  conversation  than  the  White  House  when  they  were  typing 
their  transcripts. 

And  yet  I  think  the  implication  made  by  us  and  by  our  continual 
reference  to  the  edited  transcripts  of  the  White  House,  and  the  press' 
indication  that  there  were  substantive  differences  in  their  transcripts 
and  ours,  there  is  a  very  clear  implication  in  the  mind  of  the  American 
people  that  the  "^^Tiite  House  intentionally  distorted  that  when  that 
may  or  may  not  be  the  fact. 

Mr.  DoAR.  I  think  this  is  something  you  have  to  decide. 
_  Mr.  HoGAN.  This  is  why  I  would  like  to  have  access  to  the  tapes,  to 
listen  and  to  tell  for  myself  whether  or  not,  whether  the  typists  who 
were  typing  would  have  heard  what  we  had  on  our  transcript  or  not 
have  heard  it. 

]Mr.  Seiberltng.  Would  the  gentleman  yield  on  that  ? 

Mr.  HoGAN.  Yes ;  I  yield  to  the  gentleman  from  Ohio. 

Mr.  Setberling.  Has  any  analysis  been  made  by  staff  as  to  the  extent 
to  which  the  omissions  that  we  subsequently  picked  up  were  incrimi- 
nating? In  other  words,  not  incriminating,  but  imfavorable  to  the 
President's  position  ? 

Mr.  HoGAN.  If  I  might 

Mr.  Seiberling.  Was  that  often  the  case  ? 

Mr.  HoGAN.  If  I  might  respond  to  the  gentleman  from  my  own  ob- 
seravtions,  because  this  is  something  I  looked  very  carefully  at,  many 
times  our  transcripts  put  the  President  in  a  more  favorable  light  than 
his  own,  and  that  happens  in  a  number  of  instances.  In  most  instances, 
it  is  totally  immaterial,  it  is  just  words  that  we  got  that  they  didn't 
get,  but  I  do  think  it  is  important,  because  the  American  people  have 
the  impression  that  there  has  been  an  intentional  effort  to  keep  certain 
information  from  the  public.  And  maybe  that  is  the  case. 

Mr.  Setberling.  An  analysis  of  the  proportions  might  be  enlight- 
ening. 

The  Chairman.  But  Mr.  Doar,  is  it  not  a  fact,  however,  that  when 
the  first  tape  was  turned  over  to  us,  the  first  tape  that  the  White  House 
produced,  that  that  was  completely  inaudible  and  you  requested  that 
we  be  premitted  to  reproduce  our  own  ? 

Mr.  Doar.  One  of  the  first  tapes  that  was  turned  over  to  us.  But, 
Mr.  Hogan,  Mr.  Davis,  and  Mr.  Nussbaum  make  the  point  that  we 
don't  know  whether  the  tape  that  was  turned  over  to  us  is  the  tape 
that  the  secretaries  listened  to  when  they  transcribed  it.  If  they  lis- 
tened to  the  original  tape,  then  it  was  presumably  very,  very  clear 
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and  there  are  some  notes  in  the  testimony  during  the  hearing  down 
at  Judge  Sirica  by  Mr.  Bull  and  Rose  Mary  Woods  with  respect  to 
the  February  28  tape,  notes  in  their  own  handwriting  that  the  audi- 
bility is  very  good,  that  the  words  are  very  clear  and  so  that  you  really 
can't — I  think  your  point  is  sound,  but  I  don't  think  you  can  verify 
it  from  the  material  that  we  have. 
Mr.  HoGAN.  Now,  was  Mr.  Jenner's  statement  accurate  that  our  copy 

is  superior  to  the  original  because  we  use 

Mr.  DoAR.  No. 

Mr.  HoGAN  [continuing].  The  better  electronic  equipment. 
Mr.  DoAR.  No.  There  is  no  way  to  get  a  copy  superior  to  the  original. 
But,  our  copy  was  far  less  inferior  to  the  original  than  the  copies  we 
received  from  the  White  House  because  of  our  superior  equipment. 

And  then  we  played  the  copy  on  equipment  that  had  the  ability  to 
move  the  high  and  low  tones  around  so  that  you  could  first  kind  of 
focus — it's  like  a  camera.  You  focus  on  one  voice  and  you  listen  and 
listen  and  listen  and  you  get  all  the  words  of  that  voice,  and  then  you 
focus  on  another  voice  by  moving  the  dials.  There  are  about  20  dials. 
By  listening  first  focused  on  one  and  then  on  another  voice  you  get  a 
better  transcription. 

Mr.  HoGAN,  So  to  summarize  it,  the  stenographer  at  the  White  House 
may  or  may  not  have  an  inferior  tape  than  the  ones  that  our  people 
worked  from,  but  there's  no  way  for  us,  the  members  of  the  commit- 
tee, to  go  there  and  try  to  ascertain  that  matter  for  ourselves  by  listen- 
ing to  the  tapes  ? 
Mr.  DoAR.  Well,  there  is  no  way  within  our  power  for  you  to  do  that. 
Mr.  HoGAN.  Thank  you. 
Mr.  Sarbanes.  Mr.  Chairman  ? 
The  Chairman.  Mr.  Sarbanes. 
Mr.  Sarbanes.  The  conversation  of  March  17  lasted  for  how  long? 

That  is,  between  the  President  and  Dean,  and  I  understood  it 

Mr.  DoAR.  My  recollection  was  55  minutes. 

Mr.  Sarbanes.  And  we  were  given  a  4-page  transcript  for  that  55 
minute  conversation  ? 

Mr.  DoAR.  Now,  it  may  have  been  35  minutes. 

Mr.  Sarbanes.  And  then  later  we  got  the  tape  of  the  President's 
comments  on  June  4  ? 
Mr.  DoAR.  That's  right. 

Mr.  Sarbanes.  In  which  he  spoke  about  what  was  in  the  March  17 
tape,  to  which  he  had  listened,  is  that  correct  ? 
Mr.  DoAR.  Right. 

Mr.  Sarbanes.  And  that  indicated  that  that  conversation  touched 
on  many  other  matters  that  were  pertinent  to  the  inquiry  but  had 
not  been  furnished  to  us  in  an  edited  transcript,  is  that  correct? 

Mr.  DoAR.  There  was  a  reference,  I  think  there  was  a  reference, 
that  he  didn't  need  to  have  Mr.  Bull  bring  him  the  April  15  tape. 
Then  there  was  discussions  of  other  conversations  with  Mr.  Dean  dur- 
ing the  month  of  March.  It's  45  minutes. 

Again,  that's  an  illustration  on  that  June  4  tape,  the  making  of 
a  superior  copy  on  superior  equipment  which  can  draw  out  a  lot  of 
inaudible  words  than  we  had  on  the  first  transcription. 
Well,  Mr.  Chairman 
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Ms.  HoLTZMAN.  Mr.  Doar,  just  to  clarify  the  record,  our  copy  is 
better  than  tlie  White  House  copy,  but  it  is  not  better  than  the  Wliite 
House  original  ?  Is  that  the  point  you  are  making  ? 

Mr.  Doar.  That's  the  point.  There  is  no  way  that  you  can  have 
that. 

Ms.  PIoLTZMAN.  Thank  you. 

Mr.  Owens.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Owens. 

Mr.  Owens.  Now  that  Mr.  Doar  has  concluded  his  presentation,  I 
iust  wanted  to  ask,  can  the  staff  make  available  to  us,  just  as  soon  as 
it  is  available,  and  maybe  on  an  expedited  basis,  the  transcript  of  these 
remarks  of  yesterday  of  Mr.  Doar  and  Mr.  Jenner  and  the  explanation 
that  they  have  been  giving  us  today. 

Sometimes  one  passes  over  or  misses  a  great  deal  of  the  rapid 
fire  presentation,  and  it  would  be  extremely  helpful  if  we  could  have 
that  as  early  next  week  as  possible.  Can  that  be  made  available  to 
us,  Mr.  Doar? 

Mr.  Doar.  Well,  I  would  think  that,  Mr.  Chairman,  that  we 
might  take  Mr.  St.  Clair's  remarks  last  week,  and  the  remarks  dur- 
ing this  thing,  and  put  them  all  together  in  a  document,  and  make 
them  available  for  internal  committee  use. 

Mr,  Owens.  And  Mr.  Garrison's  remarks? 

Mr.  Doar.  And  Mr.  Garrison's  remarks. 

Mr.  Owens.  But  give  them  to  us  piecemeal  as  soon  as  you  can  get 
them. 

The  Chairman,  They  are  not  going  to  be  available  until  they  have 
been  properly  transcribed. 

Mr.  Owens.  But  just  as  soon  as  they  are  available.  That  is  the  re- 
quest that  I  was  making. 

Will  they  be  available  to  the  committee  members? 

The  Chairman.  They  are  being  made  available  as  they  are  being 
transcribed  and  as  the  transcriptions  have  become  ready. 

Mr.  Dennis.  INIr.  Chairman?  Mr.  Chairman?  I  think  it's  a  very 
sound  idea,  but  I  might  point  out  that  we  have  got  the  essence  of 
Mr.  Doar's  view  in  this  very  useful  book.  And  the  first  thing  given  was 
Mr.  St.  Clair's,  which  ought  to  be  transcribed  by  now,  and  I  would 
like  to  get  that  as  soon  as  I  could  so  I  would  have  something  on  both 
sides  here  to  look  at. 

INIr.  Doar.  And  I  wonder  if  you  received  yesterday 

INIr.  Dennis.  I  got  his  brief. 

Mr.  Doar.  We  sent  out  two  briefs  to  the  committee  members  from 
Mr.  St.  Clair. 

Mr.  Dennis.  I  would  like  his  oral  argument  to  go  with  his  book. 

The  Chairman.  Well,  have  they  been  prepared  yet?  Are  they 
ready  ? 

Mr.  Doar.  They  have  been  transcribed,  yes.  We  can  do  that. 

Mr.  Dennis.  I  think  it  would  be  very  nice  to  have  those. 

The  Chairman.  Well,  if  counsel  would  make  those  available. 

Mr.  Dennis.  Like  the  President  says,  like  in  about  10  minutes. 

Mr.  Doar.  Well,  in  conclusion.  Mr.  Chairman,  it  is  these  events 
that  I  have  gone  over  very  rapidly,  most  of  them  which  are  undis- 
puted, that  T  think  the  committee  meml>ers  have  to  look  at  individually 
and  in  totality  to  determine  whether  or  not  there  is  any  explanation 
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for  them  except  that  there  was,  in  fact,  a  coverup  of  this  burglary 
and  the  other  related  consequences  of  the  disclosure  of  that  burglary 
directed  by  the  President  and  carried  out  through  the  means  that  I 
have  outlined  for  you  this  morning. 

The  Chairman.  Well,  I  would  like  to  state  again,  Mr.  Doar,  I 
instructed  you  before,  but  I  would  like  to  instruct  you  in  the  presence 
of  the  members  of  the  committee,  that  regarding  that  reported  accoimt 
that  appears  in  the  Washington  Post  that  purports  to  develop  some 
new  information  which  we  have  no  knowledge  of  concerning  the 
transcription  that  was  provided  for  us  by  Mr.  St.  Clair  on  the  March  22 
conversation  that  occurred  between  Mr.  Haldeman  and  the  President 
at  9 :11  to  9 :35,  I  would  ask  you  to  please  have  your  staff  examine 
that  closely  and  develop  whatever  pertinent  information  we  may 
have,  and  if  necessary,  to  communicate  with  Mr.  St.  Clair  regarding 
that,  because  I  believe  that  that  is  a  matter  of  very  serious  import  so 
that  we  not  draw  any  conclusion  one  way  or  another  until  we  have  had 
a  full  opportunity  to  have  had  that  examined.  I  think  it  is  a  matter 
that  this  cormnittee  would  have  to  seriously  consider.  Mr.  Jenner, 

Mr.  Jenner.  Thank  you,  Mr.  Chairman.  Thank  you,  ladies  and 
gentlemen. 

I  will  cover  primarily  from  the  standpoint  of  principle,  and  as 
quickly  as  I  can  in  view  of  the  hour,  and  the  matters  that  Mr.  Doar 
related  to  you  required  a  consideration  of  following  a  thread  over  a 
long  period  of  time,  and  drawing  your  attention  to  the  various  bench- 
marks that  you  will  want  to  consider,  and  the  section  I  will  cover  is 
abuse  of  power  which  is  the  white  tab  that  you  will  find  toward  the 
back  of  the  book.  I  think  it  is  the  last  one,  and  you  received  it  sometime 
yesterday  afternoon. 

I  will  use  the  word  evidence  as  I  go  through,  and  will  all  of  you, 
please  keep  in  mind  that  when  I  say  there  is  evidence  of  this,  or  evi- 
dence of  that,  I  am  saying  no  more  than  that.  It  is  for  you  to  judge 
whether  the  accumulation  of  evidence  is  clear  and  convincing  ulti- 
mately with  respect  to  the  ultimate  fact.  I  am  confident  that  no  refer- 
ence that  I  make  will  be  to  something  to  which  there  is  no  evidence, 
and  in  all  of  these  areas,  including  that  covered  by  Mr.  Doar  and 
others  that  we  will  cover  during  the  course  of  today  and  on  Monday, 
there  is  a  greater  or  a  lesser  degree  of  conflict  of  evidence,  which  as 
learned  lawyers  you  will  resolve,  having  in  mind  all  the  factors,  one 
way  or  the  other,  to  reach  your  conclusion,  professionally  and  con- 
scientiously, whether  the  evidence  is  clear  and  convincing. 

This  section  gets  into,  or  does  cover,  fundamental  constitutional 
issues,  that  is  abuse,  possible  abuse,  by  the  President  of  the  United 
States  of  powers  granted  him  under  the  Constitution  illegally  and 
improperly,  not  necessarily  by  any  means.  We  do  not  mean  to  suggest 
the  commission  of  a  crime  per  se,  other  than  in  terms  of  the  constitu- 
tional tones  of  high  crimes  and  misdemeanors. 

As  you  know  from  considering  the  debates  in  the  1787  Convention, 
the  First  Congress  when  the  Bill  of  Eights  was  adopted  and  the 
State  conventions,  and  going  back  to  English  history,  the  term  "high 
crimes  and  misdemeanors"  referred  and  had  a  context  and  denotation 
over  those  400  years  of  crimes — offenses  rather,  I  won't  say  crimes — 
of  offenses  that  were  serious  against  or  respecting  the  Government  it- 
self. And  that  is  what  we  are  dealing  with  here. 
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I  don't  mean  to  suggest — that  isn't  so  as  to  all  of  the  remainder  of 
the  presentation  that  has  been  made  to  you  for  you  to  weigh  and  for 
you  to  judge  in  reaching  your  ultimate  decision. 

Because  in  the  abuse  of  power  area  there  are  a  number  of  separate 
matters,  the  flow  and  thread  that  does  appear  in  the  case  of  Watergate 
and  what  followed  June  17,  and  respecting  what  preceded  it,  I  will 
have  to  jump  to  divisions  rather  than  follow  a  flow. 

Now,  there  is  evidence  in  the  abuse  of  power  area,  and  in  the  nature 
of  it  stated  to  you  I  don't  want  to  be  accused  of  provoking  or  using 
inflammatory  language,  and  that's  why  I  made  this  preliminary  state- 
ment to  you,  there  is  evidence  before  you  from  which  you  may  con- 
clude, depending  on  how  you  judge  the  weight  of  that  evidence,  that 
the  President  used  his  powers  of  his  office  illegally  and  improperly  for 
his  personal  and  his  political  benefit. 

Now,  this  covers  several  areas.  Intelligence  gathering,  whether  that 
demonstrates  a  continuing  pattern  of  conduct,  which  I  will  touch  on 
lightly  as  I  turn  back  to  the  beginning  of  the  section.  That  began 
shortly  after  the  President  first  took  office.  Did  he  use  the  FBI  ?  That  is 
in  this  area  of  abuse  of  power.  It  is  the  question  of  abuse  of  agencies 
of  the  Govermnent,  institutions  of  the  Government,  the  CIA,  the 
Secret  Service,  and  did  he  use  the  White  House  aides  and  agents  to 
undertake  surveillance  activities,  unauthorized  by  law  and  in  violation 
of  the  constitutional  rights  of  citizens. 

As  I  said  yesterday,  the  citizens  are  those  for  whom  the  Constitu- 
tion was  promulgated  initially. 

Now,  those  areas,  this  seriatim,  not  that  they  occurred  in  this  order, 
but  I  will  discuss  them  in  this  order. 

Intelligence  gathering,  including  the  1969  and  1971 — 17  wiretaps 
which  were  authorized  by  the  President  quite  clearly  on  this  evidence, 
and  they  were  conducted  by  the  FBI.  The  wiretap  and  FBI  surveil- 
lance of  Joseph  Kraft. 

Here  you  have  freedom  of  the  press  involved  and  under  the  first 
amendment  of  the  Constitution.  The  Huston  plan,  what  happened  to  it, 
watered  down  as  the  case  might  be  and  what  flowed  from  the  considera- 
tion of  it  in  the  first  instance. 

The  Secret  Service  wiretap  of  the  President's  brother.  There  you 
consider  the  fact  that  the  Secret  Service  has  no  authority  to  conduct 
wiretaps.  It  is  an  agency  which  you,  and  those  who  have  preceded  you 
in  the  Congress  over  a  good  many  years  created  to  protect  the  Presi- 
dent, but  it  is  the  FBI  on  domestic  surveillance  that  has  the  wiretap 
authority.  And  in  other  respects,  the  CIA  outside  domestic  surveillance. 

Mr.  Brooks  [presiding].  Would  the  counsel  desist?  Mr.  Cohen? 

Mr.  Cohen.  Just  on  your  opening  statement  concerning  the  wiretap 
of  Joseph  Kraft,  you  mentioned  the  first  amendment.  Are  we  to  infer 
that  you  suggest  that  we  balance  or  are  getting  to  a  balancing  process 
of  the  legalitA^  of  the  wiretaps,  the  authorization  versus  the  right  of  the 
press  to  publish  any  information  that  might  have  dealt  with  the  SALT 
talks,  or  anything  else? 

Is  that  an  element  that  you  are  introducting  for  the  first  time  for 
our  consideration? 

Mr.  Jenner.  No :  I  wasn't.  Congressman  Cohen,  I  was  introducing, 
I  was  saying  that  here  is  starkly  an  illustration  of  a  possible  violation 
of  the  first  amendment,  of  chilling,  as  we  lawyers  know  in  this  area. 
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the  exercise  of  the  first  amendment  rights  and  other  rights  under  the 
Bill  of  Rights  that  one  of  the  ways  that  the  offense  and  quite  often  the 
offense  occurs  by  a  process  of  chilling  the  right  of  free  speech. 

For  example,  efforts  to  chill  the  right  of  the  exercise  of  the  press  of 
freedom  of  speech,  and  one  example  that  is  present  here,  and  give  it 
what  weight  that  you  see  to  give  it,  is  the  reference  to  the  Washington 
Post  in  the  transcripts  that  have  been  read  to  you. 

Now,  I  just  want  to  say  I  am  not  saying  the  weight.  The  weight  is 
for  you  to  judge.  But  here  in  this  abuse  of  power  area  you  do  reach 
in  a  very  material  respect  right  into  the  Constitution  and  right  into 
the  Bill  of  Rights. 

Mr.  HuNGATE.  Mr.  Chairman  ?  Mr.  Chairman  ?  Will  the  gentleman 
yield  for  a  moment  '^  That's  all  right,  Mr.  Chairman,  may  I  be  recog- 
nized briefly  ? 

Mr.  Brooks.  Certainly. 

Mr.  HuNGATE.  As  I  recall  it,  counsel,  we  have  a  book  somewhere,  a 
procedural  book  about  impeachment,  and  two  or  three  of  the  judicial 
impeachment  trials  directly  involved  attacks  on  the  press  by  the  court. 
So,  I  think  you  are  dealing  in  that  as  a  possible  impeachable  offense 
and  it  has  been  used  as  such  in  judicial  cases. 

Mr.  Jenner.  The  gentleman  is  correct.  There  is  a  paper  that  has 
heretofore  been  supplied  to  the  committee. 

Another  freedom  of  the  press,  and,  of  course,  fused  with  that  is 
freedom  of  speech  on  the  part  of  a  newspaper  reporter,  is  the  FBI  in- 
vestigation of  Daniel  Schorr. 

Then  you  have  the  investigating  unit  known  as  the  Plumbers  that 
was  organized  ostensibly,  for  you  to  judge  whether  it  is  strictly  osten- 
sibly, and  there  is  evidence  from  which  you  may  reach  a  judgment  that 
the  announced  purpose  of  the  Plumbers  unit  was  not,  in  fact,  the  ac- 
tual purpose,  or  maybe  there  was  a  combination  of  purpose;  that  is, 
as  stimulated  by  the  publication  in  the  first  instance  of  the  Pentagon 
Papers,  but  as  it  moved  along,  the  thrust  changed. 

When  I  say  it  changed,  I  do  want  to  keep  saying  it  is  for  you  to 
judge,  and  now  I  am  saying  there  is  evidence  along  this  pattern  that  it 
did  change.  And  I  will  discuss  that.  I  have  just  been  giving  you  some 
background  at  the  moment. 

Mr.  Brooks.  Mr.  McClory  ? 

!Mr.  jMcClory.  Counsel,  now  you  are  insisting  that  you  are  not  say- 
ing, but  you  are  saying.  I  would  admonish  you  not  to  say  what  you  say 
you  are  not  saying,  because  it  is  clearly  implied  in  what  you  are  saying 
that  things  that  I  don't  know  that  are  in  the  evidence,  and  if  they  are, 
I  would  like  to  have  them. 

I  don't  have  any  evidence  that  the  Plumbers  was  created  for  any- 
thing except  to  trv  to  close  up  leaks,  and  if  it  is  true,  we  will  judge 
the  evidence,  but  I  would  rather  not  have  you  interpret  it. 

Mr.  Setberling.  Would  the  gentleman  yield  ? 

Mr.  Fish.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Seiberling,  a  distinguished  member  of  the  commit- 
tee. 

Mr.  Seiberling.  Mr.  Chairman,  the  whole  purpose  of  this  session  is 
to  get  what  counsel  thinks  the  evidence  adds  up  to. 
Mr.  Brooks.  Mr.  Fish. 
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Mr.  Fish.  Mr.  Chairman,  I  thiiik  counsel  is  going  out  of  his  way  to 
repeat  after  every  sentence  that  this  is  a  matter  that  we  will  have  to 
judge  ourselves.  I  would  like  to  ask  one  question  for  clarification. 

In  this  section  in  our  book  in  front  us  here  that  he  is  addressing 
himself  to,  does  it  go  into  the  purposes  of  the  Plumbers  and  the  alter- 
native purposes,  et  cetera,  and  the  change  in  the  purpose  ? 

Mr.  Jenner.  Yes,  it  does.  Congressman  Fish. 

Mr.  Fish.  So  that  evidence  is  before  us  ? 

Mr,  Jennek.  That's  right,  sir. 

Mr.  Fish.  Thank  you  very  much. 

Mr.  Brooks.  Counsel  will  proceed. 

Mr.  Jenner.  And  that  is  the  second  tab,  the  tan  tab  under  this  sec- 
tion and  it's  entitled  "Special  Investigations  Unit." 

Mr.  Fish.  Thank  you. 

Mr.  Jexner.  Was  there  concealment  of  intelligence-gathering  ac- 
tivities, including  concealment  of  the  1969-71 — 17  wiretap  reports  re- 
ceived from  the  FBI  ? 

Was  there  concealment  also  of  the  Fielding  break-in  materials  ? 

And  then  you  have  the  next  issue  for  you  to  consider,  which  is  the 
part  if  any,  that  the  offer  of  the  FBI  directorship  to  Judge  Byrne 
plaj^ed  in  any  effort  to  continue  to  conceal  or  to  induce  a  decision  or 
a  judgment  or  a  result  that  would  continue  to  keep  the  activities  of  the 
Plumbers  in  this  area  from  becoming  disclosed. 

And  the  next  area  is  the  endeavor,  if  any,  to  use  the  Internal  Rev- 
enue Service  for  political  benefit  of  the  President  himself.  Each  of 
these  that  I  mention  to  you  is  a  tab' under  this  abuse  of  power  sec- 
tion in  which  the  references  to  the  record  are  set  forth  in  some  detail. 

When  I  say  record,  it  is  the  printed  materials  that  you  have  already 
received,  plus  additional  matters  to  which  we  call  your  attention. 

Xext,  the  appointment  of  Mr.  Kleindienst,  and  the  nature  and 
character,  as  you  may  judge  it,  of  his  testimony  before  the  Senate 
Committee  on  the  Judiciary  during  the  course  of  his  confirmation 
hearings,  both  the  first  phase  and  the  second  phase. 

The  consideration  by  the  President  as  brought  to  your  attention 
by  Mr.  Colson  and  others  and  proof  of  a  change,  possible  change  of 
attitude,  with  respect  to  the  confirmation  of  Mr.  Kleindienst  and 
whether  that  ought  to  be  withdrawn  in  your  judgment,  then  as  to 
what  you  would  reach  because  of  that  subtle  change  for  a  time.  There 
was  an  ultimate  resolution  of  it  to  go  ahead  with  the  confirmation. 

]\Ir.  Drinan.  Mr.  Chairman,  point  of  inquiry  ? 

Mr.  Brooks.  Father  Drinan. 

Mr.  Drinan.  Point  of  information,  counsel,  that  when  we  took  up 
the  Kleindienst  matter  before  the  staff  issued  or  had  several  copies  of 
documented  evidence  of  the  press  during  that  entire  period.  I  take 
it  that  that  was  not  given  to  us.  that  extensive  material  released  to  the 
press,  but  I  wonder  if  you  could  sum  up  what  the  thrust  of  that  docu- 
ment would  be  in  relation  to  the  Kleindienst  appointment.  In  other 
words,  is  there  direct  or  indirect  evidence  that  the  President,  in  fact 
did  know  of  the  untruthful  statements  of  Mr  Kleindienst? 

Mr.  Jenner.  We  have  in  that  tab,  and  I  intended  to  turn  to  that. 
Father  Drinan  in  due  course,  but  I  am  just  making  a  preliminary 
presentation  at  the  moment. 

Mr.  Drinan.  All  right.  Thank  vou. 
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Mr.  Jenner.  I  am  really  indicating  to  you,  ladies  and  gentlemen,  as 
best  I  can  and  as  neutrally  as  I  can  do  it,  truly  as  neutrally  as  I  can 
do  it,  and  that's  what  I  intended  to  be  doing  here,  what  the  divisions 
are  under  the  abuse  of  power,  and  to  give  you  some  references,  some 
highlighting  to  which  you  will  want  to  give  attention  as  you  will  move 
tiirough  these  tabs  under  the  abuse  of  power  section. 

You  have  the  1971  milk  price  support  decision.  Is  there  sufficient 
evidence  in  your  minds  or  from  which  you  can  conclude  that  the  ulti- 
mate change  in  the  decision  of  Secretary  Hardin  with  respect  to  the 
price  support  decision,  whether  that  was  brought  about  by  the  Presi- 
dent himself,  who  has  no  authority  under  legislation  enacted  by  you 
to  make  that  decision. 

Now,  I  don't  wish  to  go  so  far  as  to  say  he  has  no  authority  to  dis- 
cuss the  matter  with  the  Secretary,  but  the  statute  provides  expressly 
that  the  Secretary  will  make  the  decision. 

It  is  his  and  his  alone  to  make.  And,  of  course,  the  decision  was  made 
to  fix  that  price  support  level  at  an  x  figure,  low,  and  there  was  very 
vigorous  political  activity  on  the  part  of  the  milk  producers  brought 
to  bear  upon  you,  brought  to  bear  upon  others,  representatives  of  our 
system  of  government,  including  the  executive  department,  and  was 
the  change  the  result  of  a  political  decision  rather  than  hardheaded 
judgment  as  to  the  economics  of  the  situation  as  contemplated  by  you 
in  the  statute  enacted. 

Now,  the  last  of  these 

]\Ir.  Butler.  Counsel  ? 

Mr.  Jenner.  Yes ;  excuse  me. 

JNIr.  Butler.  On  the  milk 

Mr.  Brooks.  Mr.  Butler. 

Mr.  Butler.  Mr.  Chairman,  may  I  inquire  of  counsel  for  clarifica- 
tion? 

Mr.  Brooks.  Mr.  Butler. 

Mr.  Butler.  The  President's  refusal  to  comply  with  the  committee's 
subpena  has  left  the  evidence  incomplete  as  to  whether  the  milk  pro- 
ducers cooperative  contributions  were  made  with  the  intent  to  influence 
the  President's  official  acts,  and  I  am  reading  from  page  4  of  that  tab. 
To  what  subpena  are  we  referring  there  ? 

Now,  I  think  there  was  a  3-minute  gap  following  the  discussion  or 
the  conference  there  in  the  President's  office  with  Connally  and  those 
people  and  there  was  3  minutes  which  were  said  not  to  be  relevant. 

Do  you  have  reference  to  that  ?  I  am  sure  you  do.  Do  you  have  refer- 
ence to  any  other  subpena  ? 

Mr.  Jenner.  I  don't  know  of  those  subpenas  and  I  will  make  a  note, 
if  I  may. 

Mr.  Butler.  Maybe  Mr.  Nussbaum  can  help  ? 

Mr.  Jenner,  Mr.  Nussbaum  says  he  has  the  subpena  and  may  he 
respond  ? 

Mr.  Butler.  Yes,  sir,  I'm  sorry  to  interrupt.  I  just  want  to  get  this 
point  on  the  record. 

Mr.  Jenner.  That's  right. 

Mr.  Butler.  I  understand  that,  counsel,  and  don't  worry. 

Mr.  Jenner.  I  appreciate  interruptions  on  that  score. 

Mr.  Brooks.  Mr.  Jenner,  please  don't  welcome  then,  because  you 
know  this  is  Saturday. 


1982 

Mr.  NussBAUM.  Congressman  Butler,  on  June  24,  a  subpena  was 
issued  by  this  committee  with  respect  to  the  dairy  matter  wliich  re- 
quested a  number  of  conversations  concerning  that  matter.  It  re- 
cjuested  18  conversations  between  the  President  and  various  people, 
including  the  President  and  ]Mr.  Ehrliclmian. 

Mr.  Butler.  So,  we  have  reference  to  that  whole 

Mr.  NussBAUM.  Yes,  sir.  Yes;  there  were  18  conversations  which 
were  requested,  not  one  of  which  was  produced  and  that's  what  that 
has  reference  to. 

Mr.  Butler.  That  is  all  right.  That  is  what  I  wanted  to  get  clear 
in  my  own  mind. 

JNIr.  Seiberlixg.  ISIr.  Jenner  ?  Mr.  Chairman  ? 

Mr.  Brooks.  JNIr.  Seiberling. 

Mr.  Seiberling.  Mr.  Jenner,  I  notice  in  the  written  presentation 
and  in  your  statement  there  is  no  reference  to  what  seems  to  me  to  be 
the  key  to  this  whole  issue  about  the  milk  fund  and  that  is  that  im- 
mediately after  the  President's  decision  there  was  a  statement  in  the 
transcript,  as  I  recall,  by  Connally  saying  to  Colson  or  somebody, 
and  I  forget  who,  now  you  fellows  have  to  get  out  and  do  your  job, 
implying  that  now  was  the  time  to  go  out  and  get  those  pledges  nailed 
down.  And  then  following  that,  we  have  the  meeting  between  Choti- 
ner  and  Kalmbach  and  Nelson  and  I  don't  see  any  reference  to  that 
in  here. 

I  wonder  if  you  could  comment  on  that,  and  is  that  not  perhaps  the 
most  significant  feature  of  all  of  this  evidence  ? 

Mr.  Jennt:r.  It  is  a  significant  feature.  I  don't,  if  you  don't  mind, 
Congressman  Seiberling,  I  don't  want  to  adopt  the  language  that  it 
is  the  most  significant  feature.  I  thought  when  I  studied  this  yester- 
day afternoon  and  last  night  that  we  had  reference  to  Connally.  Yes; 
during  the  President's  afternoon  meeting  on  March  23,  we  refer  to 
Secretary  Connally  there  on  page  3  under  the  tab,  the  milk  tab,  that 
during  the  President's  afternoon  meeting  on  March  23  when  the  de- 
cision was  reached  that  Treasury  Secretary  Connally  and  the  Presi- 
dent discussed  in  detail  with  concerned  officials  the  politics  of  the 
decision,  and  I  draw  your  attention  to  book  6,  pages  630  and  631. 

Mr.  Seiberling.  Am  I  correct  that  Mr.  Connally  made  some  kind 
of  remarks  that  now  you  fellows  have  to  get  out  and  do  your  followup 
or  something  to  that  effect  ? 

Mr.  Jenner.  That  is  correct. 

Mr.  Seiberling.  And,  in  fact,  there  was  a  followup  then  by  Mr. 
Kalmbach,  Chotiner,  and  Nelson  ? 

Mr.  Jenner.  If  you  mean  the  followup  of  the  evening  preceding  the 
price  announcement  ? 

Mr.  Seiberling.  Right,  yes. 

Ms.  HoLTzMAN.  Mr.  Chairman  ? 

Mr.  Jenner.  Mr.  Chairman,  may  I  say  one  more  thing  in  response 
to  Mr.  Seiberling? 

That  is,  the  book  references  that  are  contained  in  this,  what  we  tried 
to  do  is  shorten  up,  and  you  will  find  things,  I  am  sure.  Congressman 
Seiberling,  to  which  you  had  reference. 

Mr.  Brooks.  Would  counsel  proceed. 

Mr.  Jenner.  Thank  you  very  much,  Mr.  Chairman. 
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Now,  the  last  of  these  is  expenditures  by  the  General  Services  Ad- 
ministration on  the  President's  properties  at  Key  Biscayne  and  San 
Clemente.  If  you  have  not  yet  received  this  morning,  you  will  cer- 
tainly have  this  afternoon  the  staff's  full  report  on  the  subject  matter 
of  San  Clemente. 

It  is  not  my  intention  to  comment  on  the  San  Clemente  matter. 

And  if  I  may  be  permitted,  Mr.  Chairman,  to  make  a  personal  com- 
ment in  that  respect,  it  is  my  personal  view  that  that  is  an  area  that 
it  just  doesn't  offend  me,  and  I  am  sure  it  does  not  offend  many  of  the 
citizens  of  this  Nation.  It  is  included  in  this  reference  because  it  is 
just  something  for  you  to  consider  and  give  weight  to  it,  and  I  am  still 
stating  my  personal  view  here,  with  the  permission  of  the  chairman, 
that  it  doesn't  quite  rise — or  maybe  I  will  strike  the  word  quite — rise 
to  a  level  at  which  an  article  of  impeachment  may  be  predicated.  It 
does  bear  upon  the  man,  but  more  importantly  what  it  does  bear  upon 
for  all  of  you  in  your  consideration  is  how  the  "\Vliite  House  operated, 
how  instiTictions  came  from  the  President  to  Mr.  Haldeman,  to  others, 
and  in  this  instant  largely  to  ^Ir.  Kalmbach  or  from  the  President  to 
Mr.  Ehrlichman  and  from  Mr.  Ehrlichman  to  Mr.  Kalmbach. 

And  the  President's  personal  and  deep  examination  and  participa- 
tion in  great  detail  on  these  various  things. 

So — but  for  the  purpose  of  abuse  of  power,  and  this  concludes  my 
personal  statement  you  have  permitted  me  to  make,  Mr.  Chairman,  I 
just  don't  conceive  of  that  as  an  abuse  of  power.  But,  it  does  have 
relevancy.  It  is  something,  it  is  a  factor  of  this  whole  warp  and  woof 
f  oi-  you  to  have  in  mind. 

Now,  Mr.  Chairman,  may  I  suggest  that  with  the  permission  of  you 
and  your  colleagues  on  the  committee  that  I  have  talked  now  almost 
a  half  an  hour  and  I  could  go  into  each  one  of  these  tabs,  especially 
the  illegal  intelligence  gathering  and  the  Plumbei'S  and  the  conce.al- 
ment  of  evidence  of  intelligence  gathering  activities  and  it  would  take 
some  time.  And  also  misuse  of  the  IRS,  for  example. 

And  with  your  permission  I  will  just  turn  to  that  tab,  that  is  tab 
No.  4  in  the  abuse  of  power  section  and  the  evidence  is  there,  and  I 
think  it  is  well  in  your  minds  and  it  is  not  complicated.  And  may  I  just 
cover  that  as  illustrative  of  the  items  under  this  section. 

Now,  was  the  power  of  the  Office  of  the  President  used  to  obtain 
confidential  tax  return  information  from  the  Internal  Revenue  Service, 
and  was  that  power  used  also  to  initiate  IRS  investigations  of  tax- 
payers, the  whole  subject  area  in  which  citizens,  about  which  citizens 
are  most  sensitive  and  most  alarmed  all  the  time. 

Now,  the  first  of  those  items  is  the  Governor  Wallace  tax  investiga- 
tion. Back  in  early  1970,  Mr.  Haldeman  directed  Clark  Mollenhoff, 
then  special  counsel  to  the  President,  to  obtain  a  report  from  the  IRS 
respecting  its  investigations  of  George  Wallace,  the  Governor  of  the 
State  of  Alabama  and  his  brother,  Gerald  Wallace.  The  assurance 
to  the  IRS  by  Mr.  Mollenhoff  was  that  the  report  was  for  the  Presi- 
dent, and  you  have  direct  evidence  as  to  that. 

He  requested  the  report  of  the  Commissioner  himself.  Randy 
Thrower,  and  I  call  him  Randy  because  we  have  been  friends  for 
many  years  and  I  admire  him  tremendously,  a  splendid  lawyer.  That 
was  given  to  Haldeman,  that  material  thereafter  was  transmitted  to 
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Jack  Anderson  who  published  an  article  about  the  IRS  investigation 
of  Governor  Wallace  and  his  brother  on  April  13,  1970. 

Not  only  that,  but  it  was  done  during  Mr.  Wallace's  gubernatorial 
primary  campaign.  It  is  for  you  to  judge  as  to  whether  the  evidence 
is  clear  and  convincing  as  to  the  intent  for  making  that  public  for 
a  political  purpose,  if  it  was  to  affect  negatively  Governor  Wallace's 
candidacy  in  the  primary. 

I  am  not  a  student  of  Southern  politics  but  as  I  understand  it,  the 
Democratic  primary,  at  least  in  Alabama  is  virtually  an  election 
campaign. 

Mr.  Sarbanes.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Sarbanes. 

Mr.  Sarbanes.  Mr.  Jenner,  do  we  know  the  date  of  that  primary  ? 

Mr.  Jenner.  Well,  this  was  early  1970,  and  perhaps  Congressman 
Flowers,  it  was  1970,  was  it  not  ? 

Mr.  Floavers.  Mr.  Chairman,  am  I  under  oath?  It  would  be  the 
Tuesday  after  the  first  Monday  in  May.  Now  the  date  May  7,  it  was 
May  7  this  year. 

Mr.  Jenner.  A  fellow  Alambamian  who  is  sitting  beside  me,  a 
member  of  the  staff,  has  fixed  the  primary  date  as  May  7,  1970,  and 
the  publication  in  Jack  Anderson's  column  was  in  April  preceding 
the  primary. 

Mr.  Sarbanes.  Was  this  also  the  election  in  which  Mr.  Kalmbach 
testified  when  he  was  here  that  $400,000  was  sent  to  Governor  Wal- 
lace's opponent  in  that  primary  in  this  same  election  ? 

Mr.  Jenner.  I  don't  want  to  misspeak.  The  answer  to  the  question 
is  yes. 

Mr.  Sarbanes.  Thank  you. 

Mr.  Brooks.  Would  you  proceed,  counsel  ? 

Mr.  Jenner.  Thank  you. 

Next  is  the  list  of  McGovern  supporters.  Now,  the  evidence  is  that 
during  1971  and  1972  there  was  the  political  opponents  or  enemies 
list  that  was  circulated  around  the  White  House.  You  have  heard 
testimony  of  Mr.  Colson  that  it  wasn't  an  enemies  list,  that  the  news- 
papers placed  that  name  on  it,  and  you  have  heard  all  of  that  pro 
and  con  evidence  which  you  will  have  in  mind  and  which  you  will 
study. 

Wlien  I  use  the  term  enemies  list,  I  am  using  it  only  in  the  sense  of 
identification  of  that  particular  political  list. 

In  September  1972,  at  the  direction  of  Mr.  Ehrlichman,  Mr.  Dean 
prepared  these  lists,  a  list  of  McGovern  campaign  staff  and  contrib- 
utors and  Commissioner  Walters  was  asked  that  the  IRS  investigate 
and  develop  information  about  the  people  on  the  list,  necessarily  for 
use  for  political  purpose.  But  Mr.  Walters  resisted  successfully,  say- 
ing that  it  would  be  disastrous  to  involve  the  IRS  in  assembling  tax 
information  on  that  broad  a  scale,  and  so  he  declined. 

Mr.  Edwards.  Mr.  Jenner,  do  you  have  any  indication  that  the  Pres- 
ident was  involved  in  that  request  to  his  staff? 

Mv.  Jenner.  None  other  than  the  fact  that — well,  I  think  I  had 
better  answer  your  question  no.  We  have  no  direct,  hard  evidence  of 
that,  other  than  the  functioning  and  the  ordinary  functioning  of  the 
White  House. 
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Mr.  Edwards.  In  the  Wallace  case,  though,  we  have  the  testimony 
that  he  requested  it. 

Mr.  Jennee.  That's  right. 

Mr.  Edwards.  And  in  this  case,  we  do  not  have  it  ? 

Mr.  Jenner.  That's  correct.  We  have  no  direct  evidence  here. 

Now,  1972,  in  the  midst  of  the  campaign  to  reelect,  Mr.  Haldeman 
informed  the  President  himself  that  Dean  was,  and  I  quote,  "moving 
ruthlessly  on  the  investigation  of  McGovern  people,  Kennedy,  Ken- 
nedy stuff,  and  all  of  that  too." 

He  didn't  know,  Haldeman  didn't  know,  how  much  progress  Dean 
was  making  and  the  President  interrupted,  and  this  is  from  the  trans- 
cripts, and  the  President  interrupted  to  say,  "The  problem  is  that's 
kind  of  hard  to  find." 

And  Mr.  Haldeman  told  the  President  that  Mr.  Colson  had  "worked 
on  the  list,"  and  that  Dean  was  working  "the  thing  through  IKS." 
You  will  find  that  in  the  book  of  transcripts  at  page  1. 

Mr.  Dean  then  joined  the  meeting,  and  there  was  a  discussion  of 
using  Federal  agencies  to  attack  those  who  had  been  causing  prob- 
lems for  the  White  House.  And  you  will  find  that  at  pages  10  and  11 
and  at  page  15  of  the  printed  transcript  booklet  from  which  Mr.  Doar 
was  reading  this  morning.  And  I  do  not  want  to  take  the  time  to  read 
that  which  you  have  before  you  in  that  connection,  other  than  to  call 
this  to  your  attention. 

Now,  the  reluctance  of  the  IRS  was  discussed,  the  reluctance  of 
the  IRS  being  these  fine  commissioners  worrying  about  the  use  of 
IRS  and  that  was  discussed  and  you  will  find  this  in  book  8  at  page 
333.  And  you  will  find  there  that  Mr.  Dean  informed  the  President 
of  his  difficulties,  difficulties  in  requesting  Johnnie  Walters,  the  Com- 
missioner, to  commence  audits  on  these  people.  The  President  became 
annoyed  and  said  that  after  the  election  there  would  be  changes  made 
so  that  the  IRS  would  be  more  responsive  to  White  House  require- 
ments. 

The  President  complained  that  Secretary  Shultz  had  not  been  suffi- 
ciently aggressive  in  making  the  IRS  responsive  to  Wliite  House 
requests  and  Dean  testified  on  the  11th  of  July  before  you  as  another 
citation. 

Now,  following  that  conversation  with  the  President,  Dean  returned 
to  the  IRS  and  persisted.  Commissioner  Walters  continued  to  resist. 

Now,  on  the  O'Brien  investigation,  which  I  am  sure  must  very  well 
be  in  your  mind 

Mr.  Brooks.  Mr.  Fish.  Pardon  me,  counsel. 

Mr.  Fish.  Mr.  Chairman,  before  we  leave  this  episode,  I  gather  we 
are  just  about  to  leave  it. 

Mr.  Brooks.  Yes. 

Mr.  Fish.  Could  it  be  clarified  for  my  purposes,  doesn't  this  issue 
remain  in  limbo  because  of  a  portion  of  the  conversation  on  the  15th 
of  September  that  is  in  the  possession  of  Judge  Sirica  that  we  do  not 
have,  that  Mr.  Dean  said  would  illustrate  the  fact  that  he  had  discussed 
with  the  President  the  difficulties  with  IRS  and  Mr.  Walters  ? 

Mr.  Jenner.  Congressman  Fish,  thank  you.  There  is  that  trouble- 
some problem  and  as  you  will  recall,  because  I  did,  for  you  on  behalf 
of  the  staff  handle  all  matters  before  U.S.  district  court  judges  in  con- 
nection with  matters  that  were  of  interest  and  need  to  you,  and  I  have 
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described  to  you  that  in  the  hearing  before  Judge  Sirica,  to  which  he 
invited  us  to  attend  and  comment,  that  lie  stated  in  open  court  that  he 
had  reexamined  that  portion  of  the  tape  to  which  Congressman  Fish 
refers  to  determine  whether  tliere  was  refei'ence  in  there  with  respect 
to  abuse  of  the  lES  and  he  found  that  tliere  was  material  in  that  1714 
minutes  dealing  with  that  subject  matter.  He  had  not  reported  that 
theretofore,  because  under  the  mandate  of  the  court  of  appeals,  he  was 
directed  to  examine  that  particular  tape  for  the  purpose  only  of 
reporting  as  to  whether  there  was  anything  relevant  as  to  Watergate. 

And  he  had  redetermined,  on  request  of  the  special  prosecutor  sub- 
sequently, that  he  ought  to  look  at  the  tape  again,  and  since  in  the 
proceedings  then  developed  before  him  the  IRS  was  arising  he  should 
reexamine  and  look  at  it,  and  we  reported  he  had  done  so  and  there  was 
that  material.  He  asked  me  to  comment,  as  I  reported  to  you,  and  I 
rose  and  requested  the  court  on  your  behalf  to  permit  us  to  listen  to 
the  tape.  I  did  not  ask  at  that  juncture  for  a  copy  of  the  tape,  but  only 
that  we  might  be  able  to  listen  to  it  to  determine  whether  the  material 
on  the  tape  respecting  alleged  abuse  of  the  IRS  is  sufficiently  relevant 
and  a  probative  force  for  you  to  consider. 

Judge  Sirica  said  his  personal  disposition  was  to  do  that  and  he  has 
been  very  cooperative,  as  you  know,  but  he  felt  that  in  reading  the 
mandate  of  the  court  of  appeals  to  him  in  that  case  limited  him  in  his 
affording  access  to  the  section  of  the  tape  only  to  the  special  prosecutor. 
And  in  the  absence  of  having  that  mandate  modified,  he  regretted  he 
could  not  do  so,  could  not  do  anything  about  it. 

But.  you  do  have  that  much  of  an  open  hearing  in  open  court  and 
the  transcript  of  what  Judge  Sirica  said. 

Ms.  HoLTZMAisr.  Mr.  Chairman? 

Mr.  Brooks.  Ms.  Holtzman. 

Ms.  Holtzman.  Mr.  Jenner,  aren't  Mr.  Haldeman's  note's  of  that  por- 
tion of  the  convei-sation  probative  with  respect  to  a  discussion  of  this 
matter  ? 

Mr.  Jenner.  Yes;  they  are. 

Ms.  HoLTziMAN.  How  do  they  bear  on  the  conclusion  that  there  was 
an  intention  to  obtain  IRS  materials  to  be  used  with  respect  to  political 
enemies? 

Mr.  Jenner.  Congresslady  Holtzman,  that  is  so,  and  that  is  for  you 
to  judge. 

Mr.  Sarbanes.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Sarbanes. 

Mr.  Sarbanes.  Mr.  Jenner,  as  T  understand  it:  Judge  Sirica  then 
indicated  he  would  turn  over  that  portion  of  the  tape  to  the  special 
prof^cutors  and  then  Mr.  St.  Clair  took  an  appeal  from  that  ruling. 

Mr.  Jenner.  That  is  correct. 

Mr.  Sarbanes.  Where  is  that  matter  at  the  moment  ? 

Mr.  Jenner.  Tliat  is  pending  under  advisement  on  briefs  and  oral 
arginnent  in  the  court  of  appeals  and  the  court  has  not  handed  down  its 
opinion. 

I  should  add  there,  as  I  reported  before,  and  forgive  me,  I  had  for- 
gotten it  at  the  moment,  that  Judge  Sirica  handed  a  transcript  of  the 
1714  minutes  to  Mr.  St.  Clair  in  open  court,,  directed  him  to  study  it  at 
the  side  table.  He  adjourned  court,  recessed  court  for  half  an  hour, 
advising  Mr.  St.  Clair  that  when  he  returned  he  would  like  Mr.  St. 
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Clair  to  respond  whether  there  was  any  objection  on  the  part  of  the 
President  to  the  surrender  of  that  tape  and  its  examination  by  the  spe- 
cial prosecutor  and  this  committee. 

Mr.  St.  Clair  read  that  material.  He  did  not  respond  that  it  was 
irrelevant.  He  did  state  that  he  must,  as  he  has  always  done  quite 
faithfully  here,  that  the  decision  has  to  be  one  by  the  President,  and 
he  would  consult  the  President. 

The  following  week,  and  this  was  on  a  Friday,  the  following  week, 
as  a  matter  of  fact,  1  week  from  that  particular  date,  he  reported  to 
Judge  Sirica  that  the  President's  decision  was  that  the  tape  not  be 
surrendered  to  the  special  prosecutor  or  anybody  else.  And  Judge 
Sirica  then  entered  his  order  directing  that  that  be  done,  and  that  order 
was  then  appealed  on  behalf  of  the  President  by  Mr.  St.  Clair  to  the 
court  of  appeals  where  the  matter  is  pending. 

Mr.  Butler.  In  that  regard,  is  the  decision  imminent  at  all  in  that 
area  ? 

Mr.  Jenner.  I  hope  so. 

Mr.  Butler.  Has  it  been  argued  in  the  court  of  appeals? 

Mr.  Jenner.  It  is  on  briefs  and  oral  argument,  taken  on  advisement 
on  oral  argument. 

Mr,  Butler.  In  other  words,  the  next  action  is  to  be  taken  by  the 
court  itself? 

Mr.  Jenner.  That  is  correct,  sir. 

Mr.  Butler.  Thank  you  very  much. 

Mr.  Jenner.  Now,  the  O'Brien  investigation. 

The  evidence  is  that  Mr.  Ehrlichman  received  an  IRS  report  con- 
cerning investigation  of  Howard  Hughes'  interests  that  included  in- 
formation on  Mr.  O'Brien,  Democratic  National  Committee  Chair- 
man, with  respect  to  his  finances  from  a  tax  standpoint,  and  otherwise 
as  well. 

Now,  something  new  that  came  to  us,  as  you  will  notice  on  page  3 
of  this  tab  that  Mr.  Ehrlichman  told  Mr.  Shultz — excuse  me,  that  Mr. 
Ehrlichman  later,  after  receiving  that  report,  obtained  information 
from  Stans  to  the  Commissioner,  Roger  Barth,  about  Mr.  O'Brien's  tax 
returns. 

Now  that  is  Senate  select  committee  executive  session  of  June  5, 1974, 
and  it  came  to  us,  unfortunately,  after  the  presentation  we  had  made 
to  you.  But  it  is  a — we  will  check  if  we  have  not  actually  delivered 
it  to  you  in  hand,  we  will  see  that  it  is  done  this  afternoon. 

It  is  my  impression,  and  I  wish  to  emphasize  it  is  only  my  impression, 
that  it  has  been  delivered  to  you,  but  we  will  make  sure  of  it,  because 
it  is  of  some  evidentiarv  importance,  at  least. 

Now,  what  occurred  here,  it  is  true,  as  you  learned  from  the  evi- 
dence, that  the  IRS  was  conducting  an  investigation  with  respect  to 
Mr.  O'Brien's  taxes,  but  the  result  of  the  request  and  the  telephone 
calls  and  whatnot  from  INIr.  Ehrlichman,  and  his  actual  demand  accel- 
erated that  audit  materially. 

You  will  recall  the  affidavit  of  Mr.  Walters  and  Randolph  Thrower 
that  it  was  the  policy  in  this  year — that  is,  then  the  policy  of  the  IRS 
that  during  an  election  year,  audits  and  investigations  with  respect 
to  politicians — and  I  am  using  this  with  a  big  "P"— that  is,  people 
engaged  in  campaigns  and  running  for  office — be  deferred  if  there 
was  no  danger  of  the  statute  of  limitations  running  out,  be  deferred 
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until  after  the  election  so  that — and  it  was  a  sensible  thing  to  do — 
so  as  not  to  fake  the  election,  the  electoral  process.  But  this  was  speeded 
up  and  was  at  least  an  offense  of  that  process. 

Now,  there  is  evidence  here,  the  weight  of  which  you  are  to  judge, 
that  about  September  5,  1972,  Commissioner  Walters  gave  Secretary 
Shultz  figures  concerning  Mr.  O'Brien's  tax  returns,  which  he  was 
to  give  to  Mr.  Ehrlichman — that  is,  the  Secretary.  And  you  will  find 
that  notation  on  page  4,  footnote  1,  SSC  interview,  on  June  14,  1974. 

Here  again,  this  was  something  that  came  to  us  after  the  formal 
presentation.  We  will  check  it  out  to  make  sure  that  you  have  it  and  if 
we  find  that  you  do  not  have  it  or  we  have  any  doubt  about  it,  we  w^ill 
be  sure  that  you  get  it. 

Now,  what  followed  ? 

You  heard  Mr.  Kalmbach  testify  that  early  in  September  10,  fol- 
lowing 5  days  after  the  O'Brien  tax  information  had  been  given  to 
Secretary  Shultz  and  then  passed  on  to  Mr.  Ehrlichman,  that  Mr.  Ehr- 
lichman telephoned  Mr.  Kalmbach  at  his  country  club  in  Los  Angeles, 
or  Newport  Beach — I  have  forgotten  which  it  was.  I  will  not  go 
through  that  because  you  heard  it  so  freshly  and  so  recently  that  you 
have  it  well  in  mind. 

ISIr.  Butler.  Well,  wait  a  minute.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Butler. 

Mr.  Butler.  Mr.  Jenner,  are  we  now  told  that  the  figures  that  Mr. 
Ehrlichman  gave  to  Mr.  Kalmbach  with  reference  to  Mr.  Green- 
baum — and  that  is  what  we  are  talking  about,  is  it  not? — excuse  me, 
the  press,  that  they  were  going  to  was  Mr.  Greenbaum 

Mr.  Cohen.  Mr.  Greenspun. 

Mr.  Butler.  Anyway,  the  figures  came  from  Shultz.  And  that  is 
new  information  to  us  ? 

Mr.  Jenner.  That  is  new  information. 

Mr.  Butler.  Thank  you. 

Mr.  Jenner.  There  are  two  factors  of  information  here:  one,  a 
financial  report,  general  financial  report;  and  two,  Mr.  O'Brien's  tax 
return  information  which  came  September  5  from  Mr.  Ehrlichman. 

Mr.  Butler.  Tliank  you.  I  think  I  understand  that,  but  I  did  not 
realize  the  transmission  of  information  before. 

Mr.  Seiberling.  Mr.  Chairman,  may  I  ask  one  further  question  ? 

Mr.  Brooks.  Mr.  Seiberling. 

Mr.  Setberijng.  Was  there  not  testimony  in  Mr.  Ehrlichman's  trial 
or  somewhere  that  he  was  determined  to  get  Mr.  O'Brien  convicted 
before  the  election  ? 

Mr.  Jenner.  Yes,  there  was. 

Mr.  Seiberling.  Should  that  not  be  in  here,  or  reference  to  it  ? 

Mr.  Jenner.  I  have  the  virtual  certainty  that  the  transcript  refer- 
ences that  are  given  to  you  in  this  will  make  reference  to  that,  Mr. 
Seiberling,  but  I  will  check  it  out  for  you. 

Mr.  Edwards.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Edwards. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman. 

Your  Presidential  connection  here  with  the  O'Brien  information 
is  that  they  are  in  the  transcripts,  or  were? 

I^Ir.  Jenner.  Well,  on  September  15,  sir,  during  the  meeting  among 
the  President,  Haldeman,  and  Dean,  the  IRS  investigation  of  O'Brien 
w^is  discussed,  pages  337-339.  And  you  will  notice  the  footnote: 
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This  discussion,  like  the  discussion  about  the  IRS  lack  of  responsiveness  re- 
ferred to  in  the  previous  footnote,  page  3,  is  not  reflected  in  the  tape  recording 
of  a  portion  of  the  conversation  that  was  furnished  by  the  President  to  the 
committee. 

It  has  not  been  furnished  to  iis. 

Mr.  Brooks.  How  do  we  know  it?  Mr.  Jenner? 

Mr.  Jenner.  We  are  about  to  make  that  answer.  We  want  to  be 
certain  of  our  facts. 

Mr.  DoAR.  Mr.  Chairman,  you  will  remember  when  Mr.  Buzhardt 
called  Mr.  Thompson  of  the  Senate  select  committee,  the  minority- 
counsel,  and  gave  him  a  resume  of  the  things  that  John  Dean  had 
talked  to  the  President  about,  in  that  resume  of  the  September  15 
conversation  there  is  a  reference  to  the  fact  that  they  discussed  Mr. 
O'Brien's  tax  return.  So  that  it  came  from  that  source,  the  proof  that 
on  that  15th  of  September  conversation,  presumably  on  the  17  min- 
utes tliat  we  did  not  receive,  that  matter  was  discussed. 

]Mr.  Cohen.  Mr.  Chairman? 

Mr.  Brooks.  Mr.  Cohen. 

Mr.  Cohen.  Was  there  also  a  question  raised  about  Mr.  Dean  in 
reference  to  Mr.  Shultz  in  terms  of  his  "being  a  candyass"  as  I  recall 
and  not  pursuing  this  matter  vigorously?  Is  that  with  reference  to 
Mr.  O'Brien  or  to  the  political  enemies  list,  do  you  recall? 

Mr.  Brooks.  Mr.  Davis? 

Mr.  Davis.  As  I  recall  Mr.  Dean's  testimony  here  before  this  com- 
mittee, that  was  in  general  reference  to  Mr.  Shultz'  unwillingness  to 
cooperate  with  the  effort  to  get  information. 

Mr.  Cohen.  I  believe  Mr.  Dean  also  indicated  that  that  conversation 
did  not  appear  in  our  transcripts,  which  was  discussed 

Mr.  Davis.  Yes,  he  indicated  that  that  was  discussed  at  the  conclu- 
sion of  the  September  15  meeting. 

Mr.  Brooks.  Mr.  Jenner  will  proceed. 

Mr.  Jenner.  We  will  close  this  up  as  quickly  as  possible,  in  not 
more  than  5  minutes,  Mr.  Chairman,  the  last  division,  tax  information. 

I  have  made  these  promises  before,  I  think,  and  have  failed  100  per- 
cent of  the  time. 

ITnder  subdivision  "d"  of  this  tab,  commencing  on  page  4,  you  will 
find  a  running  account  of  other  efforts  on  the  part  of  Mr.  Dean  in  1971 
and  1972,  persisting  with  pressures  on  or  requests  to,  vigorous  requests 
to  IKS  to  supply  tax  data  and  to,  in  some  instances  in  1971  and  1972, 
which  we  will  find  in  book  8,  pages  166-170,  176,  and  182,  endeavor- 
ing to  have  tax  audits  made  of  certain  persons,  always  political  in 
character. 

Now,  on  March  13,  1973,  during  a  conversation  between  the  Presi- 
dent, Haldeman,  and  Dean,  they  discussed  campaign  contributions  to 
the  McGovern  campaign,  and  the  President  asked  Dean  if  he  needed 
"any  IRS  stuff."  Dean  responded  he  did  not  at  that  time. 

Dean  said,  "We  have  a  couple  of  sources  over  there  that  I  can  go  to. 
I  do  not  have  to  fool  around  with  Johnnie  Walters" — that  is  the  Com- 
missioner-— "or  anybody,  we  can  get  right  in  and  get  what  we  need." 

You  will  find  that  at  page  50  of  the  printed  taped  conversations. 

Now,  you  consider  this  in  the  light  of  the  fact  of  the  possible  abuse 
of  the  power  granted  to  the  President  by  the  Constitution  to  super- 
intend the  agencies  and  institutions  of  Government. 
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Now,  in  fact,  it  also  is  a  crime,  by  statute  enacted  by  you  to  interfere 
witli  the  administration  of  the  Internal  Revenue  laws  and  to  divulge 
confidential  information. 

Now,  one  last  comment.  If  it  is  a  misuse  of  power,  as  the  evidence 
would  seem  to  indicate — whether  it  is  clear  and  convincing,  it  is  up 
to  you — it  is  a  challenge  to  the  integrity  of  the  tax  system,  which  re- 
quires taxpayers  to  disclose  substantial  amounts  of  sensitive  personal 
information. 

That  Mr.  Chairman,  is  my  summary,  at  least,  of  a  couple  of  sections 
of  this  very  long  and  extremely  important  phase  of  your  constitution- 
al investigation. 

Mr.  JNIezvinsky.  Mr.  Jenner,  thei'e  is  a  point  I  want  to  raise  about 
the  tax  matter.  It  is  our  understanding  that  the  Joint  Committee  on 
Internal  Revenue  Taxation  has  continued  their  investigation  into  the 
politicalization  of  IRS  and  3^ou  did  not  make  any  comment  on  that. 

As  I  understand,  they  have  also  requested  certain  audits  to  be  re- 
opened regarding  friends  of  the  President  rather  than  enemies. 

Are  we  privy  to  that  information,  and  would  either  you  or  Mr. 
Doar  care  to  make  a  comment  on  that? 

Mr.  DoAR.  My  information,  and  I  do  not  know  that  it  is  complete, 
is  that  the  Joint  Committee  was  looking  into  the  use  of  the  audit 
section  of  the  IRS  to  have  information  passed  out  of  IRS  to  the 
"Wliite  House  or  to  sources  outside  of  the  IRS. 

The  other  side  of  the  investigation  I  do  not  have  any  knowledge  on, 
whether  that  is  continuing  or  not,  nor  do  I  loiow  the  exact  status  of 
the  present  investigation  with  respect  to  the  first  half  of  that  question 
3^ou  asked. 

I  do  know  that  they  are  investigating. 

Mr.  Mezvinsky.  If  they  are  doing  anything  further  or  if  they  have 
any  reports,  I  presume  that  we  are  in  close  communication,  and  we 
can  get  that  information,  can  receive  it — 

Mr.  DoAR.  Yes. 

We  will  check  again,  but  as  I  say,  the  last  time  I  checked,  which 
was  several  weeks  ago,  my  understanding  was  that  the  investigation 
was  concentrating  on  the  passage  of  the  information  out  through  the 
audit  section,  internal  audit  section  of  the  IRS. 

Mr.  Mezvinsky.  The  other  point  would  be,  and  this  may  not  be 
proper  to  raise  at  this  time,  but  will  we  have  a  discussion  as  to  the 
problem  of  IRS  regarding  the  matters  that  were  raised  with  the 
Hughes-Rebozo  contributions  ? 

Would  that  be  a  separate  item  or  not  regarding  fmids  that  were 
revealed  by  Mr.  Kalmbach  in  his  interviews  that  we  have  and  he  testi- 
fied to  last  week  ?  Is  it  proper  to  go  into  that  ? 

Then  the  other  item  would  be  the  gift  tax  consequences,  supposedly, 
of  the  large  contributions.  Is  that  totally  separate,  or  will  that  even 
be  touched  on  ? 

Mr.  Doar.  Well,  that  is  totally  separate.  I  do  not  laiow  that  we  can 
touch  on  it  for  the  members  of  the  committee. 

Mr.  Mezvinsky.  Well,  what  about  Hughes-Rebozo  and  the  money 
there  and  the  questions  that  are  raised  as  to  the  funds  that  may  have 
been  channeled  and  that  would  have  tax  consequences  as  well  as  the 
IRS? 

Will  we  discuss  that  or  will  that  be  presented  ? 
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I  don't  want  to  raise  and  belabor  the  point  now,  I  just  raise  the 
point  whether  or  not  that  will  all  be  broached  and  discussed  during 
the  presentation. 

Mr.  DoAR.  Well,  there  are  questions  raised  and  there  is  some  evi- 
dence that  would  warrant  investigation.  But  in  our  judgment,  we 
camiot  say  what  is  the  result  of  that.  We  have  the  Senate  select  com- 
mittee's report  and  we  have  analyzed  it  and  we  have  followed  it  and 
picked  up,  assembled  some  additional  information  ourselves.  But  all 
we  felt  that  we  were  able  to  present  to  the  committee,  if  anything  at 
all,  would  be  just  a  status  report  on  the  progress  of  that  investigation. 
And  without  being  in  a  position  to  reach  a  conclusion. 

Mr.  IVIezvinsky.  Will  we  get  that  status  report  ? 

You  laiow,  we  said  way  back  when  you  went  through  the  items, 
included  in  there  was  the  $100,000  contribution.  Will  we  receive 
a  status  report  for  the  committee  on  the  investigation  regarding  the 
Hughes-Rebozo  $100,000  which  was  included,  I  think,  in  February  or 
March,  in  the  initial  presentation  of  items  that  would  be  considered 
by  the  committee  ? 

Will  we  receive  that  report  ?  Is  that  coming  ? 

Mr.  DoAR.  Well,  we  have  that  report  prepared  in  draft  form.  What 
I  am  saying  is  that  we  have  not,  we  do  not  believe  that  the  investigation 
is  completed. 

Mr.  Mezvinsky.  Well,  can  we  at  least  have 

Mr.  DoAR.  And  it  is  available  for  the  members  to  examine.  What- 
ever the  members  wish,  we  would  make  it  available  to  the  members. 
But  I  would  say  to  you  that  neither  Mr.  Jenner  nor  I  believe  that  the 
investigation  is  completed. 

Mr.  Jenner.  That  is  correct. 

Ms.  HoLTZMAN.  Would  the  gentleman  yield  ? 

Mr.  Mezvinsky.  Sure.  I  will  be  glad  to  yield. 

Ms.  HoLTZMAN.  I  am  a  little  puzzled,  Mr.  Doar,  by  your  answer.  I 
know  that  the  Senate  committee  investigation  is  concluded,  but  when 
you  say  the  investigation  is  not  complete,  are  we  conducting  a  separate 
investigation  into  this  matter  which  has  not  been  financed  ?  Or  is  your 
statement  that  the  Senate  committee  investigation  is  not  a  complete 
investigation  ? 

Mr.  DoAR.  I  am  saying  that  the  Senate  investii'-jifion  is  not  m  >-or\:- 
plete  investigation,  furthermore  we  have  not  had  the  time  to  look  at 
all  the  supporting  data  for  the  materials  that  are  in  the  Senate 
select  committee  materials.  There  is  considerable  accounting  data, 
there  is  a  considerable  tracing  of  funds  that  this  staff  has  not  had  a 
chance  to  verify  for  itself.  And  I  just  think  that  the  investigation  is 
still  incomplete. 

I  am  not  intending  to  criticize  the  investigation.  It  is  a  very  com- 
plicated matter. 

Ms.  HoLTZMAN.  Well,  do  you  intend,  if  I  may  just  finish  that,  do 
you  intend  to  analyze  for  us  the  implications  of  Mr.  Kalmbach's  testi- 
mony regarding  his  conversation  with  Mr.  Rebozo? 

Mr.  Jenner.  It  is  our  intention  to  draw  that,  redraw  that,  to  your 
attention  and  give  you  our  judgment  analysis  of  it  during  the  course 
of  the  discussions. 

Mr.  Ranoel.  Mr.  Chairman  ? 
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Mr.  HoGAN.  Mr.  Chairman,  I  know  it  isn't  pleasing  to  the  Chair  to 
be  critical  of  the  staff,  but  I  cannot  resist  making  a  few  comments 
abont  the  book  presented  to  us  yesterday. 

I  think  it  might  have  been  more  appropriate  for  the  staff  to  under- 
state things  than  overstate  them  with  things  that  are  not  supported 
by  the  record  and  which  are,  in  fact,  deceptive. 

For  example,  I  direct  your  attention  to  page  2  of  the  tab  entitled 
"Approval  of  Political  Intelligence  Plan." 

It  states,  "The  President  has  stated  his  belief  that  in  politics,  'every- 
body bugs  everybody  else.' " 

I  think  in  the  interest  of  fairness,  the  staff  should  have  pointed  out 
that  the  President  was  quoting  Senator  Goldwater  with  that  quote, 
rather  than  using  his  own  words. 

I  direct  you  to  page  4  of  our  transcript  for  the  accuracy  of  my 
criticism. 

Second,  I  direct  your  attention  to  page  9  of  the  tab  entitled  "Con- 
tainment July  1  to  Election." 

Page  8  and  9  set  forth  some  statements  of  the  President  and  they 
are  followed  by  an  editorial  comment  by  the  staff  which  says,  "These 
statements  were  untrue." 

Clearly,  all  of  the  statements  made  were  not  untrue.  Some  of  them 
are,  some  of  them  are  not. 

It  indicates  that  Mr.  Dean  conducted  no  independent  investiga- 
gation.  I  do  not  think  that  is  supported  in  the  record. 

He  conducted  an  inquiry — it  says  he  interviewed  no  witnesses.  His 
own  words  state  that  he  talked  to  all  the  people  at  the  Wliite  House 
trying  to  ascertain  their  involvement;  he  talked  to  Petersen,  he  talked 
to  Gray ;  he  talked  to  a  number  of  participants  in  the  "Watergate  mat- 
ter. So  I  think  whether  or  not — we  have  not,  as  far  as  I  Imow.  in  any 
of  this  record  defined  what  the  word  "investigation"  means.  And  un- 
less we  have  done  so,  I  do  not  think  we  can  make  a  categoric  statement 
that  he  conducted  no  investigation. 

In  addition,  we  have  made  a  great  deal  out  of  the  fact  that  he  never 
wrote  any  report  and  he  never  had  any  intention  of  writing  a  report. 
That,  too,  is  not  supported  by  the  record. 

In  the  transcripts,  INIr.  Dean  states  on  page — in  the  ]March  2'2  con- 
versation, page  158  of  our  transcripts  and  1557,  Dean  says,  "T  think 
the  proof  is  in  the  pudding,  so  to  speak.  It  is  how  the  document  is  writ- 
ten. And  until  I  sit  down  and  write  that  doc—"  and  he  interrupts  him- 
self, and  he  says,  "I  have  done  part  B.  I  have  done  the  Segretti  part." 

So  he  obviously  has  written  a  report,  by  his  own  words. 

Now,  I  do  not  quarrel  with  the  staff's  overall  assessment  of  tlie  evi- 
dence as  indicating  a  concerted  effort,  to  cover  up  the  matter,  but  what 
I  do  take  vei-y  serious  issue  with  are  the  overstatements  in  tlie  analysis 
of  the  evidence  which  are  not  supported  by  the  facts.  And  I  think  that 
the  staff  does  a  disservice  to  themselves,  the  committee,  and  the  seri- 
ousness of  this  entire  matter  by  not  being  zealously  careful  to  insure 
that  every  word  we  use  can  be  backed  up  by  the  record. 

Mr.  SErBERLiNCx.  Mr.  Chairman,  will  the  gentleman  yield  on  that  ? 

Mr.  HuNGATE.  Mr.  Chairman,  I  am  two  interruptions  behind. 

Mr.  HoGAN.  I  yield  to  the  gentleman  from  Ohio. 

Mr.  Seiberling.  I  would  just  like  to  ask  if  this  is  not  the  kind  of 
thing,  the  argument  of  what  these  things  are,  that  were  going  to 
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have  Mr.  Garrison  do,  and  then  after  that,  we  can  debate  what  this 
means.  But  I  think  at  this  point,  we  are  trying  to  get  what  the  staff 
thinks  is  the  significance  of  the  evidence. 

Mr.  HoGAN.  Well,  I  would  say  to  the  gentleman  that  I  would  hope 
that  if  Mr.  Garrison  is  going  to  put  quotes  in  the  mouth  of  a  witness 
or  the  President,  he  would  indicate  that  it  was  attributed  to  another 
third  person  and  not  the  President  himself. 

Mr.  SaplBanes.  I  think,  if  the  gentleman  will  yield  on  that  point 

Mr.  Brooks.  The  Chair  yields  to  the  gentleman  from  Missouri,  Mr. 
Hmigate. 

Mr.  HuNGATE.  I  thank  the  chairman.  I  appreciate  the  point  of  the 
gentleman  from  Maryland.  However — and  the  staff  needs  no  defense 
from  me. 

But  I  do  think  at  page  4  of  the  transcript,  referring  to  the  bugging 
quote,  the  President  says,  "Goldwater  put  it  in  context.  He  said,  'Well, 
for  Christ's  sake,  everybody  bugs  everybody  else.  We  know  that.' " 

Dean  says,  that  was  priceless. 

"Mr.  Haldeman.  Yes,  I  bugged " 

The  President,  "Well,  it  is  true,  it  happens  to  be  totally  true." 

What  I  am  saying  is  I  think  while  it  is  a  quote  of  a  Goldwater 
statement,  it  is  a  quote  with  approbation.  I  think  that  is  not  an  uncom- 
mon method. 

Mr.  Colson  referred  to  the  frequent  reference  to  please  read  "Six 
Crises,"  read  that.  He  said  he  had  read  it  14  times. 

Now,  in  there,  and  I  take  it  he  does  not  discount  things  that  he  may 
not  have  said,  but  he  quotes  with  approbation.  He  quotes  a  member 
with  approbation. 

You  show  me  a  good  police  force,  and  I  will  show  you  the  stool  pigeon  who 
turned  them  in.  We  have  to  have  i)eople  like  Chambers  to  come  in  and  tell  us. 
I  am  not  giving  Mr.  Chambers  any  great  credit  for  his  previous  life.  I  am  trying 
to  find  out  if  he  is  reformed.  Some  of  the  greatest  saints  in  history  were  pretty 
bad  before  they  were  saints.  Are  you  going  to  take  their  sainthood  away  because 
of  their  previous  lives?  Are  you  not  going  to  believe  them  after  they  have 
reformed  ? 

I  don't  care  who  gives  the  facts  to  me,  whether  a  confessed  liar,  thief,  or 
murder — if  it  is  facts,  that  is  all  I  am  interested  in. 

I  think  a  quote  that  is  a  quote  of  approbation  is  appropriate  enough. 

Mr.  Hogan.  Mr.  Chairman  ? 

Mr.  Brooks.  Let  Mr.  Hogan  conclude  and  we  will  proceed. 

Mr.  Hogan.  Thank  you,  Mr.  Chairman. 

I  do  not  disagree  with  Mr.  Hungate's  statement  that  in  reading 
the  whole  context  of  this,  one  did  certainly  draw  the  conclusion  that 
the  President  is  indicating  the  veracity  of  the  Goldwater  quote,  but 
I  am  saying  it  should  have  been  indicated  as  a  Goldwater  quote,  not 
a  Nixon  quote. 

Also,  I  think  where  we  are  indicating  all  these  statements  of  the 
President  as  untrue,  one  of  them  being  that  there  is  no  involvement 
of  the  White  House  people,  I  direct  your  attention  to  the  April  16 
transcript  at  page  192  of  our  transcripts  at  the  bottom  of  the  page, 
where  the  President  and  Dean  are  talking,  and  the  President  says, 
"But  you  remember  when  you  came  in,  I  asked  you  the  specific  ques- 
tion, 'Is  anybody  on  the  White  House  staff  involved?'  You  told  me 
'no.' "  Dean  says,  "That  is  right.  And  I  have  no  knowledge."  And 
the  President  says,  "You  still  believe  that  ?" 


1994 

And  Dean  says,  "Yes,  sir,  I  do." 

So  I  mean  the  President  did  hear  from  Dean  that  there  was  no 
White  House  involvement.  And  I  do  not  thi)ik  that  we  are  on  sound 
ground  wlien  we  say  that  these  statements  are  not  true.  "V^Hiether  or 
not  they  were  actually  involved  is  another  question,  but  Dean  did, 
by  his  own  words,  and  the  President's  report  to  him  that  no  ^Miite 
House  people  were  involved. 

Mr.  Brooks.  The  irentleman  will  proceed. 

i\Ir.  DoAR.  Mr.  Chairman,  we  have  now  just  a  short  presentation 
of  the  material  on  subpenas  and  the  income  tax  from  Mr.  Nussbaum, 
summarizing  that  material  in  the  book. 

Mr.  Dennis.  Mr.  Chairman,  before  we  go  on  with  that 

Mr.  Brooks.  Mr.  Dennis. 

Mr.  Dennis  [continuing].  Very  briefly,  I  would  like  to  get  back 
to  the  matter  raised  by  some  other  members  here,  Ms.  Holtzman  or 
someone  else. 

This  Rebozo  money,  I  do  not  feel  a  bit  critical  that  you  have  not 
done  more  about  it,  because  it  has  just  come  up,  pretty  much,  and  the 
only  evidence  we  have  is  what  INIr.  Kalmbach  said  here  the  other 
day. 

But  I  am  wondering  whether  we  ought  to  be  expected  to  vote  on 
this  matter  before  that  is  explored  and  determined.  It  seems  to  me 
it  could  be  a  fairly  important  facet  of  the  investigation. 

In  the  same  connection,  we  are  also  hoping  for  a  court  opinion  and 
I  cannot  see  that  there  would  be  too  much  harm  in  investigating  this 
while  we  are  waiting  on  the  court.  We  might  be  a  little  wiser  both 
places.  I  just  suggest  that.  Our  resolution  says,  after  all,  a  thorough 
investigation. 

You  have  had  no  opportunity  to  do  it  on  this  matter.  I  am  not 
critical  of  that  at  all.  But  I  do  not  know  whether  we  ought  to  rush 
ahead. 

Mr.  Brooks.  I  want  to  thank  the  gentleman. 

Mr.  Dennis.  I  appreciate  the  thanks. 

Mr.  Brooks.  I  want  to  say  that  Mr.  Doar — it  is  12 :20  now.  We  had 
agreed  to  adjourn  at  12 :30  for  lunch.  Do  you  anticipate  that  Mr.  Nuss- 
baum  can  complete  this  in  10  minutes  ?  If  not,  I  would  want  to  put 
it  over,  because  I  do  not  want  it  to  be  interrupted  by  more  questions 
and  lunch.  Counsel  ? 

Mr.  DoAR.  I  would  think  you  could  complete  the  material  on  the 
subpenas.  summarize  that,  because  it  is  all  laid  out  in  the  book  for 
you.  Is  that  right  ? 

Mr.  NrssHAUM.  Yes.  I  hope  I  can. 

]\Ir.  Brooks.  If  the  gentleman  will  proceed,  we  will  operate  on  that 
basis. 

The  members  will  understand  that  we  will  proceed  on  that  basis. 
Mr.  Nuspbaum. 

Mr.  XussBAUM.  Thank  you,  Mr.  Chairman. 

As  the  committee  knows,  in  early  February,  the  House  passed  a 
resolution  authorizing  this  inquiry  and  authorizing  this  committee 
also  to  cojupel  the  production  of  all  papers  and  things  necessary  for 
this  committee  to  conduct  the  inquiry.  That  was  in  early  February 
1974. 

On  Fcbi-uary  25,  1974,  Mr.  Doar,  under  the  authority  of  Chairman 
Rodino,  and  Mr.  Hutchinson,  wrote  a  letter  to  Mr.  St.  Clair  making 
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the  first  formal  written  request  for  materials,  for  papers  and  things. 

Essentially,  Mr.  Doar  requested  two  categories  of  items :  One,  he 
requested  materials  previously  furnished  to  the  Special  Prosecutor, 
tapes  and  certain  listed  documents.  Secondly,  Mr.  Doar  requested 
certain  additional  conversations,  recordings  and  materials  relating  to 
additional  conversations  which  was  not  in  the  Special  Prosecutor's 
possession. 

Now,  this  was  done  on  February  25, 1974. 

On  March  1,  197-1,  the  grand  jury  and  Judge  Sirica's  court  an- 
nounced that  it  was  handing  down  indictments  in  the  case  of  United 
States  v.  Mitchell  and  also  announced  that  it  was  submitting  to  the 
court  for  transfer  to  the  House  Judiciary  Committee  a  grand  jury 
report  and  presentation  and  submission. 

On  March  6,  1974,  5  daj's  after  the  grand  jury  made  this  announce- 
ment. Mr.  St.  Clair  announced  in  open  court,  and  also  by  letter  in 
response  to  Mr.  Doar's  letter,  that  the  President  would  turn  over  to 
the  committee  all  tapes  and  documents  previously  given  to  the  Special 
Prosecutor. 

Now,  as  you  all  know,  these  tapes  and  documents  were  given  to  the 
Special  Prosecutor  at  an  earlier  time,  shortly  after  the  firing  of  Mr. 
Cox,  in  response  to  great  public  pressure.  But  in  any  event,  Mr.  St. 
Clair  said  these  same  materials  which  had  previously  been  given  to 
the  Special  Prosecutor  would  now  be  given  to  the  House  Judiciary- 
Committee.  He  also  stated  in  his  letter  that  at  that  point  in  time,  he 
was  not  willing  to  turn  over  anything  else  but  was  willing  to  enter 
into  discussions  with  respect  to  this  matter. 

Novs-,  in  fact,  when  Mr.  St.  Clair  wrote  this  letter  and  made  this 
statement — I  am  trying  to  go  fast. 

Mr.  Fish.  What  page  are  you  on  ? 

Mr.  NussBAUM.  I  am  not  on  any  page.  The  section  of  the  report  to 
which  I  am  making  reference  is  entitled  "Refusal  to  Comply."  Every- 
thing I  am  saying,  of  course,  is  in  our  record,  or  is  supported  by 
letters  which  Mr.  Doar  has  and  which  are  in  our  files. 

Now,  it  is  important  to  know  that  when  Mr.  St.  Clair  and  the  Presi- 
dent agreed  on  March  6,  1974,  to  turn  over  all  tapes  and  documents 
given  to  the  Special  Prosecutor,  at  that  time,  it  was  already  known 
that  there  was  a  grand  jury  report  and  a  grand  jury  submission. 
And  in  fact,  12  of  the  tapes,  12  of  the  critical  Watergate  tapes  were 
part  of  that  grand  jury  submission.  So  regardless  of  what  the  Presi- 
dent did  or  did  not  do  with  respect  to  the  tapes — and  he  did  agree 
to  turn  those  over  voluntarily — they  would  have  come  to  the  Judi- 
ciary Committee  in  any  event.  And  they  were  on  their  way  with  the 
grand  I'urv  report  and  they  were  received  by  the  committee  in  late 
March  1974. 

Now,  since  the  production  of  the  materials  which  have  been  de- 
livered to  the  Special  Prosecutor  in  March  1974,  this  committee  has 
issued  eight  subpenas  for  certain  materials.  Now,  what  has  this 
committee  requested  in  those  ei  a'ht  subpenas  ? 

First,  it  has  sought  recordings  of  147  conversations  totalino-  ap- 
proximately— this  is  approximately — less  than  100  hours  of  conver- 
sations. Two-thirds  of  those  conversations,  approximately  two- 
thirds — 98 — were  in  the  Watergate  area  and  a  number  of  those  were 
in  the  early  period — June  20  relating  to  the  CIA — rather,  June  20, 
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wliich  was  the  first  day  the  President  came  back  and  on  which  there 
is  the  181/4-minute  gap;  June  23  reh^tino-  to  the  CIA;  Xovember  15 
reLating  to" discussions  about  Mr.  Hunt's  demands  between  Mr.  Colson. 
Mr.  Ilakleman,  and  Mr.  Dean;  after  Decem])er  8  relating  to  clem- 
ency; January  5  relating  to  clemency;  Fel)i-nary  13  and  14  relat- 
ing'to  discussions  between  Mr.  Colson  and  ]\Ir.  Mitchell. 

What  I  am  just  pointing  out  to  you  is  there  were  a  number  of  pre- 
!March  21  conversations  requested  among  the  number  of  conversa- 
tions sought  by  this  committee. 

In  addition  to  the  98  Watergate  conversations,  the  committee  sought 
18  conversations  in  the  dairy  area,  19  conversations  in  the  ITT  area, 
10  conversations  in  the  domestic  surveillance  area,  and  two  conver- 
sations in  the  abuse  of  IRS  area,  147  conversations  in  total. 

Second,  the  committee  subpena  sought  a  list  of  Presidential  meet- 
ings and  calls  for  certain  specified  periods.  These  are  known  as  the 
President's  daily  diaries. 

Third,  the  committee  sought  documents  from  the  files  of  the  White 
House  employees,  such  as  Mr.  Haldeman,  ]\Ir.  Ehrlichman.  Mr.  Krogh. 
people  like  that;  relating,  specifically  relating  to  the  Watergate  mat- 
ter and  to  the  Plumbers  matter. 

Lastly,  the  committee  sought  certain  daily  news  summaries  with 
respect  to  the  ITT  matter  for  a  specified  period  of  time,  copies  of  the 
summaries  which  contained  the  President's  notations.  That  is  what 
the  committee  sought. 

What  has  the  committee  received  in  response  to  its  subj^enas,  its 
eight  subpenas?  It  has  received,  first,  edited  transcripts  of  all  or  part 
of  33  subpenaed  conversations,  plus  8  conversations  which  were  not 
subpenaed.  It  received,  second,  the  notes — this  is  very  recent — of  John 
Ehrlichman  which  have  been  turned  over  to  the  Special  Prosecutor  in 
the  course  of  the  United  States  v.  Ehrliehman  trial  and  to  ]\Ir.  Ehrlich- 
man, notes  which  were  extensively  edited  and,  according  to  Mr.  St. 
Clair,  were  edited  by  mistake. 

Lastly,  it  received  certain  news  summaries  which  were  prepared  dur- 
ing the  period  of  the  ITT  matter,  but  without  Presidential  notation. 
These  are  not  the  actual  copies  which  the  President  Avrote  on. 

This  is  the  total  of  the  material  the  committee  received  in  response 
to  its  eight  subpenas,  which  were  issued  over  a  2-  to  3-month  period. 

What  did  the  committee  not  receive  ? 

IVIr.  Waldie.  Mr.  Chairman  ? 

]Mr.  Brooks.  Mr.  Waldie. 

Mr.  Waldie.  At  the  risk  of  breaking  a  train  of  thought,  let  me 
interrupt  just  to  ask  a  question  about  Mr.  St.  Clair's  representations 
about  the  edited  Ehrlichman  notes.  I  gather  you  said  Mr.  St.  Clair 
said  that  was  a  mistake. 

Are  you  referring  only  to  the  description  of  that  incident  which 
took  place  in  this  room  ? 

Mr.  NussBAUM.  Yes. 

Mr.  Waldie.  Or  have  there  been  other  conversations  ? 

Mr.  NussBAuM.  No. 

!Mr.  Waldie.  So  the  total  laiowledge  of  that  we  have  is  what  took 
place  in  this  room  ? 

Mr.  DoAR.  Xo,  he  explained  that  to  me  at  the  counsel  table  here 
informally. 
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Mr.  Waldie.  I  understand  it  is  a  mistake  how  we  got  tliem,  but  did  he 
say  it  is  a  mistake  that  they  were  edited  or  just  a  mistake  that  we  got 
an  unedited  group  of  them  ? 

Where  was  the  mistake  ? 

The  mistake  was  that  we  got  the  unedited  pack  of  notes  from  the 
Special  Prosecutor,  or  was  the  mistake  that  they  were  edited  ? 

Mr,  DoAR.  The  materials  were  turned  over  to  Mr.  Ehrlichman,  a 
copy  of  Avliich  was  given  to  the  Special  Prosecutor.  It  was  a  mistake 
that  we  got  another  set  that  had  further  editing. 

Mr.  Waldie.  Yes,  but  did  he  explain  how  the  editing  occurred, 
which  is  the  critical  question  ? 

Mr.  Doar.  He  did  explain  it,  as  I  understand  it,  that  it  had  some 
connection  with  the  fact  that  two  different  people  handled  the  notes 
at  two  different  times. 

Mr.  Waldie.  AVhat  has  that  to  do  with  editing  the  notes  ? 

Mr.  Doar.  Well,  I  am  giving  you  the  explanation  that  he  gave 
tome. 

Mr.  Waldie.  OK.  All  right. 

Mr.  NussBAUM.  I  have  indicated  what  the  committee  requested.  I 
have  also  indicated  what  the  committee  received. 

I  would  like  to  just  touch  upon  quickly  what  the  committee  did  not 
receive  in  response  to  its  subpenas. 

One,  the  committee,  in  response  to  its  subpenas,  did  not  receive 
a  single  tape  recording.  It  did  receive,  to  be  sure,  15  minutes  of  addi- 
tional conversation  on  the  September  15,  1972,  tape  recording,  but 
that  was  not  a  response  to  its  subpenas,  that  was  an  accident  which  was 
caused  when  the  staff  went  down  to  the  White  House  to  make  a 
re-recording  of  the  September  15  conversation.  But  it  did  not  receive 
a  single  tape  recording  in  response  to  any  of  its  subpenas. 

The  committee  also  did  not  receive  a  single  document  in  the  files  of 
the  White  House  employees  relating  to  Watergate  and  tlie  Plumbers, 
as  requested  by  its  subpenas.  It  did  receive  documents  from  the  White 
House  which  had  previously  been  given  to  the  Special  Prosecutor  ])rior 
to  the  issuance  or  our  subpenas,  but  in  respect  to  the  things,  to  the  docu- 
ments requested  by  the  subpenas,  the  committee  did  not  receive  a 
single  document. 

As  requested  by  the  subpenas,  the  committee  also  did  not  receive 
a  single  daily  diary  in  response  to  its  subpenas. 

Thus,  in  sum,  the  bulk  of  what  the  committee  received  from  the 
President — especially  in  the  area  of  tapes  which,  as  you  all  know.  I 
gather,  is  the  heart  of  some  of  the  evidence,  at  least — is  merely  a 
duplicate  of  what  the  Special  Prosecutor  had  received  months  earlier 
in  October  1973,  after  litigation  and  after  the  firing  of  Special  Prosecu- 
tor Cox. 

In  response  to  its  own  subpenas  for  other  material,  other  tapes, 
other  documents,  the  committee  received  certain  edited  transcripts, 
certain  edited  notes,  and  some  news  summaries. 

Now  I  do  not  intend,  and  I  am  sore  ^'^ou  do  not  even  want  me  to.  to 
deal  with  such  issues  as  the  reliability  of  the  edited  transcripts.  The 
committee  itself  can  make  that  judgment  in  view  of  the  comparisons. 
That  is  general  or  specific. 

The  March  17  edited  transcript  has  been  discussed  here  today.  Tlie 
fact  that  it  is  only  a  small  portion  of  a  larger  conversation  which  deals 
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with  "Watergate,  as  indicated  by  the  memorandum  or  the  information 
Mr.  Buzhardt  gave  Mr.  Thompson  of  tlie  Senate  select  committee,  I 
am  not  going  to  deal  with  that  particular  issue  now.  The  committee 
will  have  to  judge  for  itself  the  reliability  of  the  edited  transcripts. 
I  will  just  touch  upon  the  last  item  of  concern  to  this  committee, 
which  is  discussed  in  the  report  of  the  summary  of  information,  which 
has  been  directed  to  the  question  that  ^'ou  have  to  consider,  whether 
this  failure  to  comply  is  an  impeachable  offense. 

The  precedents  are' set  forth  in  the  summary  report.  The  precedents 
indicate  that  of  69  previous  impeachment  inquiries — that  is  including 
judges  and  one  Presidential  impeachment  inquiry — in  only  one  case  in 
which  the  plea  of  self-incrimination  was  put  forth  was  there  ever  any 
challenge,  any  challenge  to  subpenas  or  requests  seeking  production 
of  materials  "and  other  documents.  This,  of  course,  includes  the  im- 
peachment inquiry  involving  Andrew  Johnson. 

I  am  not  going  to  refer  to — they  are  referred  to  in  our  report — 
the  statements  of  Presidents — Washington,  Buchanan,  Polk — about 
the  power  of  the  President  with  respect  to  production  of  evidence. 

Mr.  Dennis.  ]\Iay  I  inquire  as  a  matter  of  information,  were  sub- 
penas for  documents  issued  in  Atidreio  Johnsons  case  against  the 
President  or  not  ? 

Mr.  NussBAUM.  Yes,  requests  were  made. 

To  answer  your  specific  questions,  I  do  not  know  of  any  specific 
subpenas  issued  in  the  Andrew  Johnson  case.  I  do  know  requests  were 
made  and  requests  were  complied  with. 

Mr.  Dennis.  Such  requests  as  were  made,  he  complied  with,  right? 

Mr.  N"ussBAUM.  That  is  correct. 

Mr.  Dennis.  But  there  was  no  testing  of  subpenas  or  anything  like 
that? 

Mr.  Nfssbatjm.  Correct. 

I  am  also  not  going  to  discuss,  although  I  am  going  to  bring  it  to 
your  attention  and  you  will  have  to  make  this  judgment  yourself, 
whether  or  not  the  President's  actions  in  response  to  the  committee's 
subpenas  might  be  in  violation  of  such  statutes  as  title  2,  United 
States  Code  192,  which  makes  it  a  misdemeanor  not  to  comply  with 
a  congressional  siibpena — which  makes  it  a  misdemeanor  to  be  in  con- 
tempt of  Congress  in  that  respect,  or  title  18,  United  States  Code,  sec- 
tion 1505,  which  involves  obstruction  of  a  lawful  inquiry. 

I  gather,  and  this  is  general,  that  on  the  most  fundamental  issue, 
and  this  is  alluded  to  in  what  we  have  submitted  to  you,  and  the  thing 
you  have  to  deal  with,  I  gather,  is  really  logic  and  common  sense  in 
how  you  approach  this  issue — if  the  power  of  impeachment  is  to  have 
any  A^tality,  it  is  up  to  you  to  find  whether  or  not  it  encompasses  the 
power  to  conduct  a  full  and  thorough  investigavion  and  whether  that 
in  turn  means  the  right  to  secure  papers  and  things  and  other  things 
from  the  subject  of  that  inquiry,  from  the  President,  especially  when 
the  inquiry  is  being  fairly  conducted,  especially  when  the  issues 
posed — I  am  talking  about  the  substantive  issues — Watergate,  ITT, 
and  other  things — are  substantial  issues,  not  frivolous  issues,  and  espe- 
cially when  the  subpenas  are  limited,  precisely  drawn,  and  fully 
justified  before  they  are  issued. 

That  was  the  situation,  I  think  you  can  find,  in  this  case,  but  again 
it  is  for  you  to  find. 
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Thus  in  considering— I  think  you  can  also  consider  whether  the 
President's  conduct  is  an  impeachable  offense,  m  try  nig  to  determme 
whether  it  transgresses  the  Constitution  of  the  United  States,  the  con- 
duct that  he  has  exhibited  toward  the  committee ;  you  can  ask  yourselt 
the  consequences  of  the  President's  action  in  failing  to  comply. 

I  think  you  can  ask  yourself,  and  you  should  ask  yourselt  the  con- 
sequences of  the  President's  actions  in  failing  to  comply  with  the  com- 
mittee's subpenas  if  those  actions  are  not  remedied. 

Mv.  McCloky.  Mr.  Chairman  ?  Have  you  finished  ?  , 

Mr.  NussBAUM.  No,  I  have  just  5  more  minutes,  2  more  minutes,  i 
am  racing  through. 

Mr.  HoGAN.  That  is  the  big  problem.  We  are  not  that  hungry. 

Mr.  Dennis.  Mr.  Chairman? 

Mr.  McClory.  I  have  a  question,  but  I  am  going  to  save  it. 

The  Chairman  [presiding].  You  complete  your  statement. 

Mr.  NussBAUM.  I  think  you  should  ask  yourself,  after  this  is  over, 
what  kind  of  vitality  will  be  left  to  the  impeachment  power,  what  kind 
of  vitality  will  be  left  in  our  process  if,  in  fact,  a  failure  to  comply 
with  subpenas  is  not  remedied  in  some  fashion  or  another. 

I  think  you  can  ask  yourself,  after  this  is  over,  after  this  inquiry 
is  over,  what  kind  of  role  will  be  left  to  the  House  of  Representatives 
as  a  check  on  improper  Presidential  conduct,  if  such  conduct  exists 
with  respect  to  any  President. 

All  I  am  posing  is,  really,  questions  that  you  can  ask  yourself  or 
should  ask  yourself  in  considering  this  issue.  The  answer  to  those 
questions  are  answers  that  you  must  provide,  not  we. 

What  it  comes  down  to  is  this,  and  we  say  this  in  our  memorandum, 
but  again  we  say  this  subject  to  your  consideration,  that  3^011  can  find 
that  in  refusing  to  comply  with  limited  narrowly  drawn  subpenas 
wliich  seek  only  materials  necessary  to  conduct  a  full  and  complete 
inquiry  into  the  existence  of  possible  impeachable  offenses,  that  you 
can  find  that  the  President  has  undermined  the  ability  of  the  House  to 
act  as  the  grand  inquest  of  the  Nation. 

You  can  find — it  is  up  to  you — that  his  actions  threaten  the  very 
integrity  of  the  impeaclrment  process  itself,  that  it  would  render  nuga- 
tory the  power  of  the  legislature  as  the  representative  of  the  people 
to  act  as  the  check  on  Presidential  conduct. 

For  this  fundamental  reason,  the  staff  states  in  its  presentation, 
you  can  find,  I  repeat  as  Mr.  Jenner  repeats,  that  the  choice  is  yours. 
You  can  find  that  the  President's  refusal  to  comply  with  the  commit- 
tee's subpenas  is  itself  grounds  for  impeachment.  Thank  you. 

Mr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  jNIr.  McClory. 

Mr.  McClory.  Mr.  Chairman,  this  is  a  very  impressive  section  that 
has  been  provided  for  us.  I  just  have  one  question. 

I  was  interested  at  an  earlier  stage  in  presenting  a  resolution  of  in- 
quiry or  considering  the  subject  of  contempt  or  censure  or  something 
like  that  as  a  result  of  the  President's  failure  or  refusal.  Is  the  failure 
of  our  committee  to  have  taken  such  action,  does  that  decrease,  dimin- 
ish this  as  an  impeachable  offense  ? 

INIr.  NussBAUM.  This  is  also  discussed  to  some  extent  in  the  summary 
of  information  and  it  is  the  staff's  belief  that  it  does  not  diminish.. 
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I  tliink  the  most  powerful  reason  Avliy  it  should  not  diminish  is 
))ecanse,  in  "svei^jhing  wliat  kind  of  consequence  you  should  jrive  to  the 
President's  compliance  or  noncompliance  with  suljpenas,  in  weiirhing 
that  YOU  also  have  to  consider  the  suhstance  of  the  inquiry  generally. 

Is  "it  a  reasonable  inquiry?  Are  there  sul)stantial  issues?  And  you 
really  cannot  do  that  until  you  reach  this  stage  of  the  inquiry  at  this 
])articular  point,  when  you  see  all  the  evidence  on  "Watergate,  on 
ITT,  on  milk,  on  abuse  of  poAver — only  then.  It  is  no  longer  a  sort  of 
issue  considered  in  a  vacuum.  It  is  an  issue  considered  in  the  context 
of  the  total  case.  Only  then  can  this  committee  reach  a  decision  as  to 
how  to  respond  to  the  President's  failure  to  comply  with  the  subpenas. 

So  that  is  why  my  answer  to  your  question,  Congressman  INIcCloiy, 
is  that  the  failure  of  the  committee  earlier,  before  the  evidence  is  pre- 
sented, to  act  on  the  question  of  contempt  or  noncompliance  does  not 
proliibit  the  committee  from  actino;  in  this  issue  now. 

Mr.  CoiiEX.  Mr.  Chairman,  is  this  an  advocate's  position? 

The  CiiAiR^vrAN.  He  said  you  can  find.  [Lauijhter.] 

jNIr.  Sarbanes.  You  should  see  him  when  he  is  reallv  advocating. 

The  CiiAiRiiAN.  Before  we  recess,  I  would  merely  like  to  state  that 
as  soon  as  we  resTune,  we  will  hear  from  Mr.  Cates  and  he  has  some 
pertinent  references  to  make  regarding  the  questions  that  have  l)een 
asked  on  the  money  situation  and  payment  between  the  President  and 
Hunt,  a  question  that  I  tliink  has  been  asked  by  any  nmnber  of  us,  and 
I  think  that  Mr.  Cates  will  be  able  to  bear  upon  that.  I  will  ask  him  to 
make  the  first  presentation  on  that  this  afternoon. 

Mr.  Raxgel.  Mr.  Chairman,  may  I  make  an  inquiry  of  staff? 

The  Chairman.  Yes. 

Mr.  Raxgel.  I  would  like  to  ask  for  the  record  wdiether  or  not  staff 
has  completed  an  investigation  of  the  facts  and  circumstances  sur- 
rounding the  airplane  crash  on  which  Mrs.  Hunt  was  a  victim? 

Mr.  DoAR.  Xo,  we  have  not,  I  mean  in  the  sense  that  I  do  not  know 
of  any  basis  that  woidd  suggest  or  anv  substantial  basis  that  there  was 
anv  further  lead  to  follow  in  connection  with  that  matter. 

Mr.  Raxgel.  Well,  I  had  turned  over  to  the  committee  information 
that  I  had  received  that  reached  a  different  conclusion,  and  I  just  hope 
that  I  might  get  something  officially  from  staff  indicating  that  a  review 
of  the  facts  did  not  warrant  a  conclusion  that  there  was  some  wrong- 
doina"  involved. 

Mr.  DoAR.  We  can  do  th.at. 

The  CiiATR^rAX.  "We  will  recess  until  1  -A-)  p.m. 

[Wliereupon,  at  12:40  p.m..  the  committee  recessed,  to  reconvene  at 
1  :4r)  p.m.,  this  same  day.] 

AETERXOOX    SESSIOX 

The  Ctiatrimax.  Before  the  committee  proceeds,  ]Mr.  Brooks  has  a 
question,  I  believe,  to  direct  to  counsel. 

Mr.  Brooks.  I  wanted  to  point  out  that  it  was  my  understanding 
that  Mr.  .Tenner,  in  his  A'ery  interesting  dissertation  before  the  com- 
mittee, observed  that  as  a  personal  opinion  he  did  not  think  that  the 
activities  of  the  Pi-esident  in  Key  Biscavne  and  San  Clemente  were 
the  best  of  tliose  items  that  mi.oht  be,  about  which  miffht  be  drawn 
an  article  of  impeachment.  And  I  Avould  like  to  observe,  just  briefly. 
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to  the  committee  members  that  they  do  liave  a  copy  of  the  expenditure 
of  Federal  funds  in  support  of  the  Presidential  properties  which  Avas 
a  rather  severe  evaluation  of  that  expenditure  of  some  $17  million 
of  Federal  tax  funds  on  and  in  support  of  those  Presidential 
properties. 

It  was  endorsed  by  the  Government  Operations  Committee,  30  to  0 
Avith  substantial  support  from  Republicans  and  Democrats.  It  reflected 
that  $92,000  of  personal  income  was  allocated  to  the  President's  income 
by  the  Joint  Committee  on  Internal  Revenue  when  they  evaluated  this 
material.  The  Internal  Revenue  Service  of  the  United  States  made 
that  same  evaluation. 

I  think  it  was  a  rather  conservative  evaluation  of  the  amount  of 
money  spent  for  personal,  not  profit,  but  personal  account  on  the 
President's  three  houses  and  on  that  facility  in  the  Grand  Bahamas. 
And  I  would  point  out  that  they  did  seem  to  reflect  that  there  was 
a  capital  gain  of  some  $117,000  of  the  transfer  of  a  part  of  that  San 
Clemente  property. 

I  would  submit  to  the  members  that  to  permit  the  unauthorized 
expenditure  of  such  funds,  illejral  expenditure  of  such  funds  which 
were  not  only  permitted,  authorized,  encouraged  by  the  President  and 
his  chief  assistants,  and  Mr.  Kalmbach  wrote  numerous  letters  exhort - 
ino'  the  GSA  and  the  Secret  Service  to  put  in  installations  for  the  sole 
convenience  of  the  President  without  any  relationship  to  security,  I 
would  submit  that  these  illegal  expenditures  are  pretty  well  sub- 
stantiated by  a  finding  of  the  Joint  Committee  of  the  IRS  and  by  the 
United  States  IRS  and  would  make  an  excellent  basis  for  an  article 
of  impeachment,  if  we  believe  there  is  anything  wrong  with  spending 
Government  money  for  i:>ersonal  gain. 

The  Chairman".  ISIr.  Doar,  I  understand  that  we  have  a  presentation 
on  taxes. 

]Mr.  Doar.  That  is  a  short  presentation  that  iSIr,  Nussbaum  will 
finish. 

The  Chairman.  Then  we  will  hear  from  Mr.  Gates. 
Mr.  Doar.  Yes. 

The  Chairman.  ]\[r.  Xussbaum. 

Mr.  XussBAtm.  Thank  you,  I  will  try  to  make  this  fast. 
rChorus  of  "noes."] 

The  Chairman.  You  don't  have  to  try  to  make  it  fast. 
^h\  HoGAN.  You  can  make  it  l:)rief .  but  not  fast. 
Mr.  Nussbaum.  Thank  you.  Congressman  Hogan. 
With  respect  to  the  income  tax  matter,  the  basic  findings  have 
been  set  forth  in  the  book,  statement  of  information,  we  initially 
presented  to  the  committee,  and  some  of  these  facts  are  reviewed  in  a 
summary  of  information  which  we  recently  handed  to  the  committee. 
I  just  wanted  to  touch  on  certain  of  the  highlights,  and  perliaps 
certain  of  the  questions  that  the  committee  should  look  to  and  ask 
itself. 

The  first  thing  I  want  to  do  is  set  forth  a  number  of  what  must  be 
considered  undisputed  facts.  One,  the  President's  1969  income  tax 
return,  which  he  siirned.  contained  a  deduction  for  a  gift  of  papers 
of  a  value  of  $576,000,  which  gift  was  stated  in  the  income  tax  return 
to  he  made  on  March  27. 1969. 

Now,  there  is  no  question  that  the  IRS  and  the  Joint  Committee 
have  determined  as  a  matter  of  fact,  as  a  question  of  fact,  that  no 
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gift  was  made  on  that  date  or  at  any  time  before  the  deadline  whicli 
was  July  25, 1969. 

Second,  the  $576,000  gift  of  papers  vas  purported  to  be  made  by  a 
deed,  signed  by  a  junior  member  of  a  White  House  staff,  an  attorney 
named  Mr.  INlorgan,  and  on  its  face  was  purported  to  be  executed  on 
April  21,  1969.  There  is  no  longer  any  question,  and  no  one  disputes 
that  it  has  been  determined,  that  the  paj^ers  constituting  the  gift  were 
not  finally  selected  until  March  1970  and  the  deed  itself,  this  piece  of 
paper,  which  is  dated  April  21,  1969,  was,  in  fact,  contrary  to  the 
notarization,  not  executed  until  April  10, 1970. 

It  was  also  claimed  that  there  was  a  1969  deed,  but  that  has  never 
been  found,  it  has  never  been  produced.  And  as  the  committee  heard 
testimony  from  Mr.  Kalmbach,  that  while  he  was  present  when  the 
individufils  involved  in  the  alleged  execution  of  that  deed  on  April  21, 
1969,  he  did  not  see  the  deed  executed,  did  not  hear  it  being  discussed, 
did  not  hear  a  gift  of  papers  being  discussed  on  that  date  of  April  21, 
1969. 

]\Ii'.  Kalmbach  also  stated,  to  be  fair,  that  it  could  have  been 
executed  outside  of  his  presence,  and  he  also  stated  if  his  partner. 
Mr.  DeMarco,  said  that  it  was  executed  on  that  date,  it  is  his  opinion 
that  his  partner  is  an  honest  and  fair  man  who  would  not  lie. 

Third,  the  fact  which  is  uncontradicted  is  that  the  donee  of  the 
gift,  the  person  getting  the  gift,  the  United  States,  the  Archives,  did 
not  believe  as  of  the  end  of  1969  that  any  gift  had  been  made. 

Fourth,  the  appraisor,  Mr.  Newman,  who  was  more  than  the 
appraisor  in  a  sense,  because  it  was  his  duty  to  select  the  papers  that 
constituted  the  gift,  he  did  not  believe  at  the  end  of  1969  that  a  gift 
had  been  made. 

Fifth,  there  is  also  undisputed,  and  this  is  set  forth  in  our  state- 
ment of  information  after  the  investigation  began  of  this  matter  in 
1973,  stories  began  to  change  bj^  Mr.  DelVIarco,  ]\Ir.  Xewman,  and  ]Mr. 
]Morgan.  Stories  began  to  conflict  with  each  other,  especially  ]Mr. 
Xewman  and  Mr.  DeMarco.  Documents  proved  to  be  erroneous,  in- 
cluded in  the  affidavit  which  was  contained  in  the  tax  return  itself; 
the  affidavit  of  Mr.  Newman  is  erroneous  because  he  said  he  looked 
at  the  papers  in  April  1969  wdien  he  now  acknowledges  that  he  didn't. 
And  also,  documents  turned  out  to  be  missing,  such  as  the  1969  deed, 
and  the  notes  of  the  accountant,  Mr.  Blech,  Avitli  respect  to  the  con- 
versations in  May  1969. 

And  the  final  set  of  uncontradicted  facts  is  that  presently  a  grand 
jury  investigation  is  being  conducted  by  the  Special  Prosecutor  into 
whether  any  fraud  was  committed  by  Mr.  DelMarco.  Mr.  ISIorgan.  and 
]Mr.  Newman  in  connection  with  the  preparation  and  execution  of  the 
President's  tax  returns. 

No;  those  facts  really  cannot  be  disputed.  The  fundamental  ques- 
tion to  this  committee,  it  can  be  stated  in  this  way.  or  one  way  to 
state  it,  is  whether  reasonable  men  could  reasonably  believe  that  the 
President  of  the  United  States,  when  he  signed  these  income  tax  re- 
turns on  April  10,  1970,  knew  that  he  did  not  make  a  gift  of  papers 
of  over  a  half  a  million  dollars  prior  to  July  25,  1969. 

Now,  the  initial  task  and  the  basic  task.  I  gather,  for  this  com- 
mittee, is  to  look  to  proof  of  the  President's  involvement  or  lack  of 
involvement  with  resj^ect  to  his  own  tax  matters.  Now,  in  this  regard, 
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the  record  before  you  shows  the  following,  and  these  are  also  uncon- 
tradicted facts. 

Mr.  Flowers.  Mr.  Chairman? 

The  Chairman.  Yes,  Mr.  Flowers. 

Mr.  Flowers.  I  have  got  to  take  issue  with  the  uncontradicted  as- 
pect of  what  Mr.  Nussbaum  is  saying  and  I  don't  know  when  the 
appropriate  time  is.  I  think  there  is  some  contradiction  on  whether 
or  not  the  donee  thought  a  gift  had  been  made. 

Mr.  NusscAUM.  No,  sir,  there  is  no  contradiction  as  to  whether  the 
donee  thought.  There  are  memorandums,  which  we  pointed  out  to 
you. 

Mr.  Flowers.  Why  is  it  that  the  donee  still  claims  the  papers  ? 

Mr.  Nussbaum.  Because  there  is  no  question,  Congressman,  that  a 
gift  has  been  made  as  of  this  date.  By  April  10,  1970,  a  deed  was  exe- 
cuted. It's  been  delivered  to  the  Archives,  so  there  is  a  deed  now. 

Mr.  Flowers.  Dated  what  ? 

Mr.  Nussbaum.  The  deed  is  dated  March  27,  1969.  It  was  executed 
on  April  10,  1970.  It  has  now  been  given  to  the  Archives.  The  gift 
has  been  made. 

The  IRS  and  the  Joint  Committee  did  not  say.  Congressman,  that 
the  gift  has  never  been  made.  The  issue  is  whether  a  gift  was  made 
prior  to  July  25,  1969.  That's  w^hy  the  President  is  not  getting  his 
papers  back.  He  made  the  gift.  The  gift  was  clearly  made,  at  least  by 
April  of  1970.  The  deed  was  signed  on  that  date.  The  deed  was  deliv- 
ered to  the  Archives. 

The  issue  is  whether  the  gift  was  made  prior  to  July  25,  1969,  as 
stated  on  his  income  tax  return. 

Mr.  McClory.  Will  the  gentleman  yield  ? 

Mr.  Flowers.  Yes,  sir. 

I  think  this  is  very  important,  and  I  just  could  not  let  it  pass  with- 
out saying  this.  I  am  not  convinced  frankly,  sir,  because  I  think  the 
matter  of  a  gift  is  a  matter  of  intent,  particularly  in  this  case  where 
you  have  the  execution  of  this  deed  and  that  the  emphasis  is  being 
placed  on  by  a  junior  assistant.  The  matter  of  the  Presidential  intent 
is  when  the  gift  was  made  in  my  judgment,  and  I  think  there  is  some 
contradiction  here,  and  I  think  it  ought  to  be  noted. 

Mr.  ^IcClory.  I  thank  the  gentleman  for  yielding.  And  I  think  it  is 
true  that  you  do  not  need  a  deed,  that  you  do  not  need  a  sheet  of  paper 
in  order  to  constitute  a  gift.  And  while  there  is  some  controversy  as  to 
whether  or  not  the  property  was  separated  from  that  standpoint,  there 
was  deliverv  and  it  was  in  the  possession  of  the  Archives  at  this  earlier 
date. 

And  the  controversy  as  to  Mr.  Newman,  who  swore  originally  an 
affidavit  and  then  repudiated  his  affidavit,  still  leaves  this  controversy, 
it  would  seem  to  me,  as  to  the  question  as  to  whether  or  not 

Mr.  Flqavers.  I  do  not  take  issue  with  the  fact  tliat  you  can  argue 
what  you  are  saying. 

]\Ir.  Nussbaum.  Yes,  sir. 

Mr.  Floa^t:rs.  That  you  can  argue  it,  but  I  only  take  issue  with  the 
uncontroverted  aspect  of  it,  because  it  is  controverted,  in  my  own 
mind.  I  know. 

Mr.  Nussbaum.  You  have  to  pardon  me,  Congressman,  because  I  was 
a  bit  unclear.  I  was  not  saying,  and  I  did  not  intend  to  say,  that  it  was 
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uncoiitiadicted  that  a  gift  was  made  prior  to  the  date.  All  I  was  say- 
ino;.  and  I  was  running  too  fast,  is  that  it  is  uncontradicted  that  the 
Internal  Revenue  Service  and  the  Joint  Connnittee  have  found  that  a 
gift  was  not  made  prior  to  July  25, 1969. 

Xow,  I  am  suggesting,  Congresesman.  tiiat  you  are  not  necessarily 
bound  by  that  finding,  that  you  can  go  liehind  tliat  finding,  you  can 
look  at  the  matter  itself 

3fr.  Edw^ards.  Mr,, Chairman,  may  I  ask  a  question  too  ? 

Mr,  XiJSSBAiiM,  And  you  can  determine,  if  you  so  desire,  that  the 
IRS  and  the  Joint  Committee  are  wrong. 

I  would  also  want  to  add  one  more  thing  to  what  I  say.  Whether  or 
not  a  gift  is  made  does  not  solely  depend  on  intent.  To  make  a  gift 
you  need  intent,  you  need  delivery,  as  Congressman  McClory  noted, 
and  you  also  need  relinquishment  of  dominion  and  control,  and  this  is 
according  to  the  Joint  Committee's  analysis,  and  there  is  also  an  issue 
of  whether  yon  need  acce]itance  by  the  donee,  so  it  is  not  only  a  ques- 
tion of  intent.  You  need  relinquishment  of  doininion  and  control, 

Mr.  Flowers.  You  don't  need  accej^tance  if  there's  a  beneficial  gift, 
and  there's  no  question  about  that.  I  don't  think.  I  don't  intend  to 
argue  about  it.  I  just 

Mr.  XussBAUM.  No:  and  I  don't,  and  I  hope  I'm  not  sounding  like 
I  am  arguing  about  it,  because  I  don't  intend  to  either, 

Mr.  Edwards,  Mr.  Nussbaum,  in  judging  the  seriousness  of  what  the 
President  did  or  did  not  do  in  this  instance,  don't  we  get  back  to 
whether  or  not  it  was  negligence  or  fraudulent,  and  his  state  of  mind 
at  the  time? 

Mr.  Xt'SSbafm,  Yes;  I  think  that  is  a  fundamental  question,  and 
what  I  intended  to  do  now  is  really  to  turn  to  the  proof  in  the  record 
before  you  with  respect  to  the  President's  action  or  lack  of  action, 
with  respect  to  his  tax  matters,  because  this  bears  on  the  questions 
knowledge  or  lack  of  knowledge  on  this  subject. 

The  first  thing  you  can  look  to  Avith  respect- 

Mr.  Sarbaxes.  Mr.  Chairman? 

The  Chairmax,  Mr.  Sarbanes. 

yiv.  Sarbaxes.  I  just  want  to  be  clear  on  this  other  point. 

In  effect,  what  you  have  said  is  that  both  the  Joint  Committee  and 
the  Internal  Revenue  Service  have  made  a  finding,  as  far  as  they  are 
concerned,  a  finding  of  fact  that  no  cift  was  made  prior  to  Julv  2.5, 
1969? 

]\[r.  XiTSSBAFM.  Correct. 

!Mr.  Sarbaxes.  Therefore,  there  Avas  no  entitlement  to  deduction 
on  the  President's  income  tax  return. 

yir.  XussBAUM,  Correct. 

]\rr.  Sarbaxes.  Xow,  a  gift  may  have  been  made  after  that  date, 
which  would  entitle  the  Archives  to  hold  on  to  the  papers? 

Mr.  XussBAUM.  That's  riaht. 

Mr.  Sarbaxes.  But  the  fact  that  a  gift  may  have  been  made  after 
that  date  is  irrelevant  to  the  question  of  the  propriety  of  taking  a  tax 
deduction,  is  that  correct  ? 

]\rr.  Xt'ssbat^i.  That's  right, 

]\rr.  Flowers.  "Would  the  gentleman  yield  ? 

Mr.  Sarbaxes.  Surely. 

Mv.  Flowers.  But  the  Joint  Committee  and  the  IRS  don't  make 
the  finding  that  a  cift  was  made  after  that  date.  Xo  one  has  made  a 
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finding  that  a  gift  was  made  after  that  date.  We  only  know  that  the 
Archives  claim  that  a  gift  was  made.  Isn't  that  correct,  sir? 
Mr.  NussBAUM.  Because  the  Archives 


Mr.  Flowers.  They  don't  say  when  it  \^'as  made,  they  say  a  gift  was 
made,  and  we  hold  on  to  what  we  have,  because  it's  ours  ? 

Mr.  NussBAUM.  Because  the  Archives  haA'e  received  a  deed  which 
has  not  been  repudiated  by  the  donor  of  the  gift. 

Mr.  Flowers.  That's  dated  what  ? 

Mr.  NussBAUM.  It's  dated  March  27.  1969.  It's  purported  to  be 
executed  as  of  April  21,  1969.  In  effect,  it  was  executed  on  April  10, 
1970,  but  they  do  have  a  deed. 

Mr.  Flowers.  And  they  are  claiming  under  that  deed  ? 

Mr.  XussBAUM.  That's  correct,  that's  correct. 

That  deed  is  the  basis,  that  deed  is  the  bagis  of  tlieir  claim  that  a  gift 
]ias  been  made.  The  issue  as  to  when  it  was  made  has  been  determined 
by  the  IRS  and  the  Joint  Committee,  and  also  is  an  issue  for  joii  to 
determine. 

Mr.  Mezvixsky.  Mr.  Chainnan,  would  tlie  gentleman  yield  ? 

I  mean,  the  point  we  really  have  to  decide  is  the  tax  question  of 
whether  or  not  this  was  a  legitimate  gift  and  whether  the  President 
was  involved,  and  I  think  on  the  tax  question,  what  Mr.  Nussbaum  was 
trying  to  say  is  that  on  the  tax  matter,  as  to  a  legitimate  deduction, 
both  the  Internal  Revenue  Sei'vice  and  the  Joint  Committee  have  made 
a  ruling  that  it  would  not  be  allowed  and  that  for  tax  purposes,  for  the 
deduction  of  over  $500,000  that  it  would  not  be  allowed. 

As  to  the  question  of  whether  or  not  it  is  a  legitimate  gift,  that  is 
a  separate  item.  But,  the  point  that  is  in  question  is  whether  we.  on  the 
tax  matter  alone,  view  that  as  acts  b}'  the  President  that  could  result 
in 

Mr.  Sarbaxes.  Except  the  handling  of  the  deed  paper  becomes  pei'ti- 
nent  because  j^ou  have  a  deed  that's  dated  in  1969,  and  purportedly 
made  then,  which  was  placed  on  paper,  which  indicates  from  the 
Xerox  marks  that  that  paper  was  only  available  to  you  in  1970,  and 
contains  on  Xeroxed  paper  the  original  signature,  clearly  indicating 
that  that  paper  was  signed  not  in  1969  but  in  1970. 

Mr.  Mezvixsky.  That's  right. 

Mr.  Sarbaxes.  The  deed  that  was  supposedly  signed  in  1969  has 
never  been  found. 

The  Chairmax.  Why  don't  we  just  wait,  because  that's  what  I  think 
Mr.  Xussbaum  is  going  to  be  commenting  on. 

Mr.  Nussbaum.  Yes,  fine. 

The  Chairmax.  He's  going  to  be  developing  the  motivation  and  th.e 
actions  which  bear  on  this  question,  so  I  think  if  we  would  defer  ask- 
ing questions,  we  would  probably  get  some  of  the  answers  we  are  look- 
ing for.  whether  we  accept  them  or  not. 

Mr.  Brooks.  Will  the  Chairman  yield  for  a  very  brief  observation, 
not  a  question  ? 

And  the  observation.  Mr.  Nussbaum.  is  that  I  find  your  analogy 
very,  very  similar  to  the  same  type  of  thinking  exhibited  by  this  Mr. 
DeMarco  who  was  the  President's  laAvyer  in  California  when  he  sold 
the  land  to  Abplanalp  and  Rebozo.  They  set  up  the  deed  as  of  Decem- 
ber or  November  of  one  year,  they  all  said  that's  when  the  deed  took 
place  and  was  signed.  It  was  not  surveyed  until  after  the  Christmas 
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of  that  year,  a  month  later,  and  it  was  not  actually  signed  until  Janu- 
ary of  the  next  year.  They  later  admitted,  after  denying  it  and  saying 
that  I  -was  misleading  them  and  misrepresenting  the  facts,  they  later 
admitted,  his  lawyers,  that  they  had  just  changed  it,  they  had  just 
backdated  it.  it  was  just  pro  forma. 

But.  they  had  that  deed  signed  and  were  swearing  and  saying  that 
this  was  the  deed  signed  in  December  before,  and  citing  tlie  meets  and 
bounds  description  of  that  propert}'  that  he  later  sold  that  had  not 
been  located  by  the  surveyor  until  after  Christmas  of  that  year. 

So.  this  is  just  the  pattern  of  announcing  the  date  of  something 
and  not  having  done  it  until  much  later. 

]Mr.  Floweks.  Surely  the  gentleman  is  not 

]Mr.  Brooks.  And  it's  not  directly  related,  but  it  indi<"ates  a  pattern 
of  De]\Iarco's  opei'ations.  He  doesn't  think  there's  anything  wrong 

Mr.  Flowers.  But  there's  all  the  ditTerence  in  the  world  between 
personal  property  and  real  estate  and  I  don't  think  we  can  mix  those 
apples  and  oranges. 

Mr.  Brooks.  And  I  want  you  to  understand  Mr.  De]Marco  is  not 
above  saying  we  signed  it  on  one  claj^  when  the  meets  a7id  bounds 
had  not  been  detei-mined  for  30  days. 

jNIs.  PIoltzman".  Mr.  Chairman.  I  just  have  one  question. 

Then  the  issue  of  tax  liability  is  a  different  question  from  the  issue 
of  fraud  we  are  considering,  isn't  that  really  what  you  are  trj'ing  to 
get  at,  Mr.  Nussbaum?  Because  on  the  issue  of  tax  liabilitv.  the  Pres- 
ident has,  in  essence,  conceded  the  lES  finding  that  no  gift  was  made 
by  paying  the  tax  for  that  period  of  time  and  not  protesting  that  in 
tax  court,  isn't  that  correct  ? 

Mr.  Nussbaum.  Well,  yes,  but  really  I  think  Congressman  Flowers 
is  correct.  There  are  two  fundamental  issues  and  he  is  saying  that 
you  have  to  deal  with  both  of  them,  and  I  agree  you  have  to  agree 
with  both  of  them. 

The  first  issue  is,  the  first  issue  is  was  a  gift  made  before  July  25, 
1969.  The  IRS  and  the  Joint  Committee  say  no.  but  Congressman 
Flowers  says,  and  I  think  he's  saying,  in  effect,  it's  your  obligation, 
you  know,  to  make  your  own  judgment  on  that.  And  I  would  agree 
with  that.  It  is  your  obligation. 

And  a  second  question  is  if  you  conclude  as  the  IRS  cojicluded  and 
the  Joint  Committee  concluded  that  a  gift  was  not  made  prior  to  July 
25,  1969,  then  the  second  question  is  what  did  the  President  know  or 
not  know  with  respect  to  that  particular  question,  and  that's  really 
what  I  am  discussing  now.  But  I  don't  mean  to  say  that  the  committee 
is  precluded  from  looking  beliind  the  Joint  Committee  and  the  IRS 
finding.  I  am  not  discussing  that  at  length  right  now.  I  am  really 
discussing  of  the  President's  knowledge  or  lack  ox  knovdedge,  involve- 
ment or  lack  of  in^'olvement,  and  factoi'S  which  bear  on  that  issue. 

Ms.  Hoi>TZMAX.  But  the  question,  and  I  am  not  sure  you  answered, 
the  President  has.  in  essence,  conceded  the  fiiiding  of  the  IRS  with 
respect  to  the  tax  liability  on  that.  He  has  paid  the  tax  and  he  has 
not  protested  in  the  courts. 

Mr.  XussBAUM.  But  if  you  consider  this  analagous  to  a  criminal 
fraud  proceeding,  the  President  has  not  and  cannot  be,  has  not  taken 
the  position — he  has  not  conceded  that  gift  was  not  made  by  July  25, 
1969.  Yet,  for  the  purposes  of  paying  his  taxes — well,  no,  what  he  has 
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said  is  I  don't  agi"ee  with  j'ou  to  the  IRS,  I  don't  agree  tliat  tlie  gift 
hasn't  been  made  prior  to  July  25,  1969,  but  I  am  paying  my  taxes, 
and  he  paid  his  taxes  for  3  years  with  respect  to  that. 

Now,  with  respect  to  this  issue,  with  respect  to  this  issue  of  the 
President's  knowledge  or  lack  of  knowledge,  involvement  or  lack  of 
involvement,  what  I  want  to  do  is  really  point  your  attention  to  cer- 
tain things  in  your  record  which  pretty  much  directly  bear  on  what 
the  President's  activities  were  in  connection  with  the  gift  of  papers 
and  matters  related  to  taxes. 

Mr.  PIuxGATE.  Pardon  me,  Mr.  jSTussbaum.  You  said  the  President 
paid  his  taxes  on  this  issue  ? 

Mr.  NussBAUM.  He  paid  his  taxes,  the  state  of  the  record  is  he  paid. 
his  taxes  for  the  years  1970,  1971,  and  1972.  He  has  paid  for  those' 
3  3^ears.  He  has  not  paid  taxes,  as  far  as  we  know,  for  the  year  1969y 
with  respect,  as  of  the  present  date  at  least,  with  respect  to  thi?  matter.. 

Now,  let  me  deal  now  with  the  question  of  the  evidence  pointing  to^ 
direct  evidence,  involving  the  President  w^ith  respect  to  this  matter. 

First,  I  would  suggest  one  of  the  things  you  might  look  at  is  the- 
President's  involvement,  and  I  might  add  that  j^ou  can  find  that  it  was 
a  detailed  involvement  with  the  gift  of  papers  which  was  made  in 
1968.  Now,  in  1968,  the  record  is  clear  that  the  President  met  with 
Lyndon  Johnson  to  discuss  the  gift  of  papers.  The  President  received 
a  memorandum  with  respect  to  gifts  of  papers  from  his  attorney,  Mr. 
Ritzel.  The  President  received  alternate  deeds  with  respect  to  making 
a  gift  of  papers,  deeds  containing  restrictions  and  some  deeds  contain- 
ing no  restrictions. 

The  President  examined  these  deeds.  The  President  had  extensive 
phone  conversations  with  attorneys,  Mr.  Ritzel,  to  discuss  the  deeds,  to 
discuss  the  memorandum  and  the  President,  in  effect,  in  fact,  signed 
the  deed  with  respect  to  the  1968  papers  which  amounted,  which  totaled 
a  value  of  approximately  $80,000.  These  are  all  things  that  the  Presi- 
dent did  personally  with  respect  to  his  1968  gift  of  papers. 

And  one  question  you  have  to  ask  yourself,  and  it  is  a  question  for 
you  to  answer,  is  would  he  make  a  gift  3  months  later  of  papers  worth 
six  times  as  much,  or  seven  times  as  much,  without  doing  one  or  more 
of  these  things,  and  that's  something  for  you  to  look  at. 

Now  I  have  dealt  with  the  activities  of  1968.  Let  me  touch  on  some 
things  in  1969  which  are  in  our  record. 

We  know,  we  know  that  in  1969  the  President  in  early  1969  received 
a  memorandum  from  his  counsel,  at  the  time,  John  Ehrlichman,  the 
subject  of  which  was  charitable  contributions  and  deductions  and  that 
memorandum  discussed  possible  gifts  of  papers  and  it  said  in  the 
memorandum  that  it  was  suggested  that  the  President  should  take  a 
full  30-percent  charitable  deduction  for  1969,  one-third  of  which 
would  be  made  up  by  a  gift  of  papers  and  two-thirds  of  which  would 
be  made  up  of  other  charitable  contributions,  such  as  contributions 
resulting  from  the  assignments  of  writing  to  particular  charities. 

We  also  know  that  in  this  memorandum,  the  President  wrote  "good" 
in  his  own  handwriting  as  well  as  he  made  other  comments  on  the 
memorandum. 

Now,  this  proposal  by  Mr.  Ehrlichman  is  inconsistent  with  the 
President  and  what  he  is  alleged  to  have  done  a  month  later;  namely, 
to  make  a  gift  of  papers  of  $576,000,  which  not  only  cats  up  his  en- 
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tire  oO-percont  charitable  deduction  for  1969,  but  it  eats  it  up  also 
for  the  4  succeedino;  years,  so  you  can  look  to  that  memorandum. 

You  can  also  look  at  a  memorandum,  and  I  am  talking  about  how 
tliis  bears  on  the  knowledge  of  the  President's  interest  and  involve- 
ment in  his  tax  matters,  there  is  another  memorandum  dated  June  16, 
1969.  This  is  2  months  after  the  President.  2  months  after  the  Presi- 
dent signed  his  1968  return,  but,  of  course,  it  is  before  the  1969  re- 
turn has  to  be  signed. 

This  is  a  memorandum  from  John  Ehrlichman  to  Mr.  INIorgan,  and 
in  this  memorandum,  Elirlichman  really  discusses  certain  Presidential 
concerns  with  respect  to  his  tax  matters. 

In  fact,  he  says  things  like  the  President  wants  to  be  sure  that  his 
business  deductions  include  all  allowable  items,  and  then  he  says  the 
President  has  in  mind — and  I  am  paraphrasing,  I  am  not  quoting  exact 
language — that  there  is  some  kind  of  a  $25  limitation  on  some  such 
expenses. 

Now,  all  I  am  doing,  and  also,  by  the  Avay,  there  is  a  discussion  in 
tlie  memorandum  of  charitable  deductions,  and  it  says  would  you 
please  see.  would  you  please  have  someone  carefully  check  his  salary 
withholding  to  see  if  it  takes  into  account  that  he  will  be  making  a  full 
30-percent  charitable  deduction. 

Now,  wdiy  I  point  to  this  memorandum,  one  of  the  reasons  I  point  to 
it  and  one  of  the  reasons  that  you  can  consider  it,  and  it  is  up  to  you 
to  give  it  whatever  weight  you  think  it  is  worth,  is  that  it  does,  j^ou  find 
it  shows  an  interest  in  his  tax  matters  and  an  interest  in  certain  very 
small  details  with  respect  to  his  tax  matters. 

Now.  nothing  I  am  pointing  to  right  now  is  determinative  one  way 
01-  the  other.  No  one  factor  can  really,  you  know,  be  the  thing  that  real- 
ly requires  you  to  make  a  judgment.  You  have  to  weigh  all  of  the  fac- 
tors, and  you  have  to  determine  what  they  all  add  up  to. 

Now,  the  next  thing  is  in  1969,  the  President  receives  from  his  ap- 
praiser. ]Mr.  Newman,  a  preliminary  appraisal  of  his  1969  papers.  Now^, 
this  was  the  first  appraisal  that  was  made  of  those  papers.  This  ap- 
praisal was  made  9  months  or  maybe  6  or  7  months  after  the  gift  is 
alleged  to  have  been  made.  Mr.  Newman  sends  this  appraisal  directly 
to  the  President  and  the  appraisal  says  the  papers  are  worth  over  $2 
million.  That's  all  the  papers  that  were  delivered  to  the  Archives, 
not  merely  the  portion  eventually  deeded  to  the  Archives. 

The  President  receives  this  appraisal,  and  the  President  then  1 
week  later  meets  with  ]Mr.  Newman  at  a  breakfast  in  the  White  House 
and  the  President  remarks  to  Mr.  Newman  that  he's  surprised  that 
the  appraisal  is  so  high.  This  again  shows  a  Presidential  attention 
with  respect  to  some  detail,  at  least  respecting  his  papers  and  it  is 
something  else  you  can  consider. 

Now  we  will  go  to  1970.  In  1970  you  have  the  fact,  of  course,  the 
President  signed  his  income  tax  return  and  you  have  also  the  evidence 
before  you  contained  in  our  summary  of  information  and  also  con- 
tained in  the  testimony  of  Mr.  Kalmbach  that  the  President  did  go 
over  the  return  page  by  page,  10  to  15  minutes  to  be  sure,  and  there 
is  a  discussion,  a  specific  discussion  with  respect  to  the  gift  of  papers. 

x\nd  as  ]Mr.  Kalmbach  testified,  and  as  Mr.  St.  Clair  pointed  out 
to  you,  that  it  was  agreed  by  the  President  and  Mr.  DeMarco  that 
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this  did  provide  a  nice  tax  shelter  for  that  year  and  tlie  4  succeeding 
years.  So  you  have  that. 

You  have  the  President's  discussion  of  the  gift  of  j)apers  on  April 
10, 1970. 

Now,  there  were  a  number  of  other  circumstances  that  you  should 
also  look  to  or  can  also  look  to  with  respect  to  Presidential  involve- 
ment or  lack  of  involvement  in  this  matter.  First,  one  of  the  things 
you  should  ask  yourself,  and  this  is  somewhat  complicated,  and  I 
don't  want  to  really  deal  with  it  very  long,  but  nevertheless,  it  is 
contained  in  the  Joint  Committee  report  and  alluded  to  in  our  state- 
ment of  information. 

Is  it  rational  tax  planning,  is  it  logical  for  somebody  to  give  a  gift 
of  papers  the  way  the  President  did  in  March  or  April  1969  i 

Xow  the  Joint  Committee  notes  with  respect  to  this,  it  says  in 
early  1969 — and  I  am  reading  from  page  53  of  the  Joint  Committee 
report : 

It  would  have  been  difficult  to  make  an  accurate  projection  of  the  Presi- 
dent's income  for  that  year  as  the  staff  was  told  had  been  done,  because  several 
issues  had  not  yet  been  settled,  including  the  tax  consequences  of  the  sale  of 
his  New  York  apartment,  the  sale  of  his  stock  in  Fisher's  Island,  Inc.  and  the 
distribution  resulting  from  the  termination  of  his  interest  in  a  law  partner- 
ship. Also,  the  President  had  certain  income  from  some  of  his  writings  which 
he  wanted  to  assign  to  charity.  From  the  standpoint  of  rational  tax  planning. 
it  would  have  made  more  sense  to  wait  toward  the  end  of  the  year  when  the 
I'resident's  income  from  10Gi>  and  his  other  charitable  contributions  were 
known  before  making  a  gift  of  papers  to  take  up  the  balance  of 
rhe  maximum  charitable  deduction  available.  This  was  the  course  followed 
in  all  of  President  Johnson's  gift  of  papers  and  in  President  Nixon's  1968  gift 
of  papers. 

In  other  words,  in  all  of  these  other  instances,  they  waited  until 
the  end  of  the  year. 

Mr.  CoHEN".  Mr.  Chairman,  could  I  inquire  here  ? 

The  Chairman.  Mr.  Cohen. 

Mr.  CoHEisr.  Mr.  Nussbaum,  as  I  recall,  there  were  matters  being 
considered  by  the  Congress  about  that  time. 

Mr.  Nussbaum.  Yes,  sir. 

]Mr.  Cohen.  Which  might  alter  the  rationality  of  that  tax  planning. 

]Mr.  Nussbaum.  Correct.  I  was  just  about  to  get  to  that,  Congress- 
man Cohen. 

It  would  be  rational  to  make  a  gift  in  April  1969  if  you  know  that 
there  is  going  to  be  a  July  25,  1969  cutoff  dat^.  But,  the  evidence 
Ijefore  you  is,  or  so  you  can  find,  it  is  for  you  to  find,  is  that  there  was 
never  any  discussion,  never  any  thought  of  the  cutoff  date  or  even  of 
the  cutting  off  of  a  deduction  at  the  time  the  President  is  alleged  to 
have  made  his  gift. 

The  first  time  that  was  raised,  the  first  time  that  was  raised  was 
May  27,  1969.  The  President  himself  submitted  a  tax  reform  bill  to 
Congress  on  April  21,  1969,  but  that  bill  contained  no  provisions  pro- 
viding for  a  cutoff  of  a  gift  of  papers. 

Secondly,  the  first  time  there  was  an  indication,  as  I  indicated,  that 
there  might  be  an  eventual  limitation  of  making  gifts  of  papers  was 
on  ]\Iay  27,  1969,  when  the  House  committee  issued  a  press  release  in- 
dicating that  it  was  considering  such  a  cutoff.  But,  even  then,  Con- 
gressman Cohen,  nobod}^  considered  what  the  cutoff  date  would  have 
been. 
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Mr.  Cohen.  Let  me  just  inquire  here,  did  your  staff  do  any  research 
to  iind  out  when  the  dates  of  the  bills  -were  filed  to  eliminate  this 
particular  deduction? 

Mr.  NussBAUM.  Yes.  They  are  mentioned  in  our  statement  of  in- 
formation, and  partly  mentioned  in  your  summary  of  information. 

Mr.  Cohen.  The  only  other  comment  I  would  make,  many  times 
once  bills  j:;et  into  Congress,  and  I  am  sure  that  this  is  as  well  known 
to  the  White  House  as  it  is  to  us,  the  effective  date  can  be  attempted  to 
be  made  retroactive,  much  as  we  had  in  the  proposal  to  go  back  and 
eliminate  the  oil  depletion  allowance  for  this  year,  for  example.  So,  I 
think  there  are  other  countervailing  inferences  that  can  be  drawn. 

Mr.  NussBAUM.  That  is  correct.  But,  I  think  I  should  stat-e,  I  think 
I  should  state,  to  be  complete  about  the  matter,  that  the  date  this  gift 
is  alleged  to  have  been  made,  March  27,  1969,  and  the  date  that  the 
bill,  or  the  deed  was  signed,  April  21,  1969.  that  at  that  point,  there 
was  no  public  announcement  by  anybody  that  anybody  was  consider- 
ing eliminating  the  deduction  for  the  gift  of  papers. 

Xow,  what  you  say,  if  in  fact,  if  in  fact  there  had  been  such  an  an- 
nouncement and  then  the  gift  of  papers  was  made,  then  I  think  the 
argument  would  be  a  sti-ong  one  that  well,  even  though  there  was  no 
discussion  of  the  cutoif  date,  everybody  knows  that  there  is  a  pos- 
sibility of  a  retroactive  cutoff  date,  but  at  the  time  the  gift  was  made 
there  was  no  bill  put  forth,  nobody  made  any  announcement  and  the 
President's  own  tax  bill  said  nothing  about  a  cutoff  or  a  limitation 
with  respect  to  a  gift. 

Mr.  Cohen.  What  was  the  date  of  the  bill  ? 

]Mr.  NussBAUisr.  The  bill  was  reported  out  July  25 

]Mr.  Cohen.  When  was  the  bill  filed  or  introduced  ? 

Mr.  XussBAUM.  May  1969. 

The  House  Ways  and  Means  Committee  did  not  announce  until 
May  27, 1969,  that  it  was  considering  the  elimination  of  the  deduction 
for  such  gift.  It  is  on  July  25,  1969,  that  the  Ways  and  Means  Com- 
mittee announced  that  it  had  decided  to  recommend  this  action  to  the 
House.  The  bill  was  then  reported  out  on  August  2,  1969,  passed  by 
the  House  on  August  7, 1969, 

Mr.  Cohen.  Do  you  have  any  record 

Mr.  Hungate,  What  effective  date,  Mr.  Xussbaum,  in  the  House 
bill  ? 

Mr.  McKeithen.  Congressman,  if  you  are  concerned  about  the  filing 
of  the  bill,  the  Joint  Committee  which  serves  as  counsel  to  both  the 
House  Ways  and  Means  Committee  and  the  Senate  Finance  Commit- 
tee in  tax  matters  told  us  that  they  had  given  no  consideration  what- 
soever, and  they  knew  of  no  consideration  being  given  by  any  Con- 
gressman prior  to  the  appearance  on  Mav  22,  1969,  of  an  article  in  the 
Wall  Street  Journal  which  concerned  gifts  of  papers  by  certain  promi- 
nent private  as  well  as  public  citizens. 

At  that  time,  after  the  appearance  of  the  Wall  Street  Journal 
article,  they  were  requested,  the  Joint  Committee  staff  was  requested 
to  do  some  draftincf  which  might  affect  this  sort  of  tax  deduction. 

Mr.  HuNOATE.  Mr.  Chairman  ? 

Mr.  Xussbaum,  what  date  was  this  first  House  bill  to  accomplish 
this  purpose  introduced?  What  date  was  it  passed,  and  what' was  the 
effective  date  on  <rif ts  in  the  House  bill  ? 
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Mr.  NussBAUM.  The  House,  effective  date  in  the  House  bill — the 
cutoff  date  of  the  House  bill,  the  effective  date,  the  last  date  a  gift 
of  papers  could  have  been  made  was  December  31, 1969. 

Mr.  HuNGATE.  In  other  words,  in  the  House  bill,  there  was  nothing 
to  alarm  you  about  worrying  to  the  end  of  the  year  i 

Mr.  NussBAUM.  Correct. 

The  first  bill  that  was  passed,  which  indicated  that  perhaps  you 
had  to  make  a  gift  sometime  before  December  31,  1969,  was  the  bill 
passed  by  the  Senate  Finance  Committee  on  November  21,  1969,  and 
that  bill  indicated  that  the  cutoff'  date  would  be  December  31,  1968. 
This  was  the  first  indication  that  an  individual  might  not  have  until 
the  end  of  1969  to  make  a  final  gift  of  papers. 

The  ultimate  cutoff  date  was  resolved  by  a  conference  in  late  Decem- 
ber 1969  and  it  made  the  date  July  25,  1969,  Avhich  was  the  date  that 
the  House  Ways  and  Means  Committee  first  reported  out  in  its  bill. 

The  point  is  that  in  March  or  in  April  1970,  absolutely  no,  there 
was  no,  or  1969,  there  was  no  consideration,  no  publication,  no 
announcement  that  there  would  be  an  elimination  of  the  gift  of  papers, 
and  it  was  after,  of  course,  obviously,  and  there  was  no  discussion 
as  to  the  cutoff  date. 

Mr.  HuNGATE.  And,  Mr.  Nussbaum,  there  was  nothing  in  the  House 
bill,  j\Ir.  Nussbaum,  that  indicated  a  cutoff  date  prior  to  the  end  of  that 
3'ear,  is  that  correct  ? 

Mr.  Nussbaum.  That  is  correct. 

Mr.  HuxGATE.  There  was  nothing,  no  bill  passed  by  the  House,  is 
that  correct  ? 

Mr.  Nussbaum.  Correct. 

Mr.  Hungate.  Mr.  Chairman,  when  did  the  President  have  his  con- 
versation with  President  Johnson  at  which  time  President  Johnson 
urged  him  to  donate  his  Vice-Presidential  papers,  and  what  relevance 
does  that  have  in  this  date  ? 

Mr.  Nussbaum.  Well,  it  doesn't  have  any  relevance  with  respect  to 
this  date.  The  conversation  was  had  in  November  1968,  late  November 
1968,  after  President  Nixon  was  elected  President  but  before  lie  be- 
came President,  while  he  was  President-elect. 

It  has  no  relevance  with  respect  to  this  date,  because  at  that  particu- 
lar time,  nobody  ever  considered  that  this  gift  of  papers  or  this  possi- 
bility of  making  gifts  of  papers  would  ever  be  eliminated. 

Mr.  HoGAN.  But  at  that  point,  at  least  he  made,  at  least  the  tentative 
decision  that  he  would  donate  his  papers  ? 

Mr.  Nussbaum.  Yes,  he  did,  and  he  did  donate  papers  between  the 
conversation  with  President  Johnson  and  the  end  of  1968.  He  donated 
and  he  signed  a  deed  and  donated  $80,000  worth  of  papers  in  late  1968. 
And  as  Mr.  Doar  points  out,  it  is  also  fair  to  assume  that  as  a  result 
of  his  conversation  with  President  Johnson,  he  would  also  have  made 
gifts  in  subsequent  years. 

I  mean  nobody  claims  he  only  intended  to  make  a  one-shot  gift  of 
$80,000  in  1968. 

The  Chairman.  There  was  no  question  raised  as  to  that  gift  of 
papers  ? 

Mr.  Nussbaum.  No. 

The  Chairman.  In  any  way  whatsoever  ? 

Mr.  Nussbaum.  Well,  actually  there  is  a  question  raised,  but  not  the 
same  kind  of  question.  There  is  a  tax  question  raised  because  that  gift, 
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as  tlio  1969  gift,  contained  restrictions  in  tlie  deed,  restrictions  which 
caused  the  Joint  Committee  to  say  that  it  wasn't  deductible. 

In  other  words,  in  order  for  a  fjift  to  be  deductible  it  has  to  be  ofiven 
free  and  clear  without  restrictions.  That's  a  2:enerality,  but  that's  basi- 
cally so,  and  there  were  restrictions,  so  there  was  a  question  raised  as  to 
wliether  or  not  that  (jift  was  properly  deductible. 

But.  it  is  not  the  same  kind  of  question  that  this  committee  is  dealing 
with  with  respect  to  the  1969  orift  of  papei's,  which  is  a  more  funda- 
mental question  as  to  whether  the  President  knew  that  he  made, 
wliether  he  knew  or  didn't  know  as  to  whether  or  not  a  gift  was  made 
prior  to  July  25, 1969. 

Mr.  Danielson.  Mr.  Chairman? 

The  Chairman,  ]Mr.  Danielson. 

i\Ir.  Daxielson".  I  trust  that  the  gentleman  will  tell  us  when  the 
papers  were  physically  delivered  to  the  GSA  and  when  the  gift  papers 
were  segregated  or  designated  ? 

Mr.  NussBAUM.  Yes. 

The  ])apers  were  physically  deliA^ered  to  the  GSA,  and  this,  of 
course,  is  the  basis,  as  Congressman  Flowers  has  pointed  out,  one  of 
the  bases  of  the  Presideut's  argiunent  that  a  gift  was  made  before 
July  25,  1969,  the  papers  were  delivered  on  March  26  and  March 
27,  1969. 

Now,  when  I  say  the  papers  were  delivered  I  want  to  be  clear,  the 
papers  which  ultimately  were  determined  to  constitute  the  1969  gift 
were  part  of  a  much  larger  group  of  papers.  They  were  all  delivered 
at  once. 

Mr.  Danielsois',  This  is  known  as  courtesy  storage,  or  something 
like  that. 

Mr.  NussBAtnsr.  The  record  would  support  such  a  conclusion  by  this 
committee  that  the  papers  were  delivered  at  the  request  of  the  Ar- 
chives for  the  purposes  of  storage  and  sorting. 

]\f r.  jVIcClory.  Could  I  ask  this  question  ? 

Are  the  Archives  claiming,  or  the  GSA  claiming,  the  gift  of  all  of 
the  papers  or  only 

j\fr.  NussBAUM.  No,  sir,  only  the  ones  that  were  attached  to  the  deed. 
Only  the  ones  that  were  ultimately  segregated  in  November  1969  and 
IMai-ch  1970  and  were  included  on  the  schedule  of  the  deed  signed  on 
April  10,  1970. 

Mr.  McCi/)RY.  Do  we  have  any  excuse  or  any  reason,  I  know  we 
don't  charge  Ralph  Newman  with  making  a  false  affidavit,  but  it  was 
a  false  affidavit  and  well,  we  sort  of  just  say,  well,  maybe  he  made  a 
mistake  or  something,  but  what  excuse  does  he  give  ? 

IVIr.  NussBAUM.  Well,  I  would  say  with  respect  to  the  fii-st  part  of 
your  que.=;tion  that  this  matter  we  know  is  under  consideration  by  the 
Special  Prose-cutor  as  to  whether  or  not  it  was  a  knowingly,  false 
affidavit  which  was  contained  as  a  part  of  the  President's  income  tax 
return,  and  we  are  not  prepared  to  comment  on  that  one  way  or 
another. 

We  do  know  what  Mr.  Newman's  excuse  is.  ]Mr.  Newman's  excuse 
is  that  his  secretary  made  up  the  affidavit,  she  made  it  up  from  certain 
travel  records  which  indicated  that  he  did  look  at  papers  in  April 
1969.  He  did  look  at  papers  in  April  1969.  He  looked  at  the  1968 
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papers  which  were  in  a  different  part  of  the  Archives  than  tlie  1969 
papers. 

And  he  said  that  his  secretary  wrote,  erroneously  made  up  the  affi- 
(hivit  with  respect  to  the  1969  papers  and  he  examined  the  papers  in 
1969. 

]Mr.  ]McClory.  Let  me  add  that  if  there's  any  implication  that  he's  a 
very  honorable  man. 

Mr.  NussBAUM.  I  will  not  comment  on  that  one  way  or  the  other, 
Congressman  McClory. 

Now,  I  have  indicated  that  this  factor  of  whether  or  not  it  was  ra- 
tional or  logical  to  make  the  gift  of  papers  at  the  time,  the  alleged  gift 
was  made  in  1969,  is  something  for  you  to  look  at  and  weigh. 

Finally,  other  things  you  can  look  at  and  other  things  you  can  con- 
sider with  respect  to  this  issue  is,  of  course,  the  totality  of  the  Presi- 
dent's income  tax  return.  The  IKS  ultimately  disallowed  11  cate- 
gories of  items  of  either  unreported  income  or  improper  deductions 
amounting  to  $790,000  approximately. 

The  Joint  Committee  stated  with  respect  to  the  yeare  1969  through 
1972  that  there  was  almost  $1  million  in  improper  deductions  and 
unreported  income.  Again,  this  is  also  just  one  other  factor. 

And  finally,  finally  it  is  important  for  you  to  consider  what  the 
President's  response  has  been.  As  you  know  from  the  evidence  before 
this  committee,  the  Joint  Committee  which  was  requested  by  the 
President  to  look  at  his  tax  returns  for  1969  through  1972,  sent  the 
President  questions,  asking  him  questions  with  respect  to  the  gift  of 
l)apers  and  to  other  tax  matters.  As  of  this  date,  to  our  knowledge, 
the  President  has  not  responded  to  those  questions. 

Now,  under  these  circumstances,  you  have  had  testimony,  you  have 
liad  the  opinion  at  least  of  Mr.  Fred  Folsom,  a  consultant  to  the  com- 
mittee, who  for  24  years  was  an  attorney  in  the  Criminal  Division  of 
tlie  Justice  Department,  and  the  Tax  Division  and  Chief  of  that  sec- 
tion for  12  years,  and  he  stated  to  you,  based  on  his  experience,  and 
I  am  quoting  from  his  testimony  on  June  21,  1974  transcript  page 
1976,  he  stated  in  the  case  of  an  ordinary  taxpayer,  on  the  facts  as  we 
know  them  in  this  instance,  the  case  would  be  referred  out  for  presen- 
tation to  a  grand  jury  for  prosecution. 

And  now  again,  that  is  something  also  for  your  consideration  with 
respect  to  this  matter.  Of  course,  I  don't  plan  to  discuss,  although  I 
gather  it  is  a  fairly  significant  issue,  but  you  can  read  it  in  our  sum- 
mary of  information  as  to  whether  or  not  this  conduct,  if  you  find  it 
to  have  taken  place,  rises  to  the  status  of  an  impeachable  offense.  That 
is  something  you  have  to  consider. 

You  have  to  consider,  you  know,  that  the  President,  of  course,  is 
sworn  to  faithfully  execute  the  laws.  You  have  to  consider  how  im- 
portant the  tax  laws  are  in  the  scheme  of  things  to  this  country  and 
how  they  rely  so  heavily  on  the  basic  honesty  of  citizens  in  dealing 
with  the  Government.  And  you  have  to  consider  under  all  of  these  cir- 
cumstances if,  in  fact,  the  President  knew,  knew  when  he  signed  his  tax 
return  on  April  10,  1970,  if  he  knew  that  he  did  not  make  a  gift  of 
over  a  half  million  dollars  worth  of  papers  prior  to  July  25, 1969,  if  he 
Imew  that,  and  whether  that  is  serious  enough  to  constitute  an  im- 
peachable offense. 

Mr.  Seiberlixg.  May  I  ask  a  question  to  clarify  this  point  ? 
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The  Chairman.  Mr.  Seiberling? 

Mr.  Seiberlixg.  That  would  ho.  a  question  for  a  jury  if  this  were  a 
trial,  or  for  the  Senate,  but  we  do  not  ultimately  have  to  decide  whetli- 
er  he  knew,  perhaps  depending  on  your  view  of  the  impeachment 
process.  We  have  to  decide  whether  there  is  sufficient  reason  to  believe 
that  he  knew,  and  I  just  want  to  make  that  footnote. 

Mr.  XussBAUM.  As  I  said,  if  reasonable  men  can  believe  that  he 
knew. 

Ms.  HoLTZMAX.  Mr.  Chairman? 

Mr.  XussBAUM.  And  I  think  that's  for  you  to  determine,  and  is  what 
5'ou  have  to  decide. 

]Ms.  PIoLTZMAX^.  Mr.  Nussljaimi,  in  connection  witli  the  Presidential 
involv^ement,  it  is  my  understaTicling— and  I  may  be  wrong; — that 
there  was  intensive  lobbying  efforts  on  the  part  of  the  White  House 
to  get  this  gift  tax  disallowance  changed.  "Wliat  date  did  that  lobby- 
ing effort  start,  and  what  implications  does  it  have  with  respect  to 
Pi-esidential  knowledge  regarding  the  date  of  his  return,  I  mean  the 
gift,  alleged  gift? 

Mr.  NussBAUM.  We  have  had  a  prelimary  discussion  with  respect  to 
this  matter  with  members  of  the  staff  of  the  Joint  Committee.  At  the 
present  time  there  rcall}^  is  no  direct  proof  of  the  President's  involve- 
ment in  any  lobbying  with  respect  to  this  matter.  There  were  discus- 
sions at  the  end  of  1969,  not  involving  the  President  to  our  knowledge, 
but  that  concerned  whether,  that  concerned  the  provision  which  was 
ultimately  adopted  preventing  future  gifts  of  papers,  that  there  were 
discussions,  we  understand,  between  the  members  of  the  staff  of  the 
Joint  Committee  and  members  of  the  staff  of  White  House  and  the 
administration  with  respect  to  this  matter. 

But  the  record,  the  state  of  the  record,  and  it  is  not  in  the  record 
before  you,  the  state  of  the  record  before  you  with  respect  to  that 
matter  is  unclear. 

Mr.  Brooks.  Mr.  Chairman? 

The  CiiAiRMAX'.  j\Ir.  Brooks. 

]Mr.  Brooks.  If  the  gentleman  Avill  yield  for  just  one  question,  Mr. 
Xussbaum,  you  have  read  in  the  papers  and  you  have  maybe  had  a 
chance  to  look  at  the  latest  issue  of  a  release  from  the  Senate  select 
committee  on  the  determination  by  them  that  they  had  located  $45,000 
in  expenditures  on  Key  Biscayne  plus  some  $4,000.  a  little  over  $4,000 
as  a  partial  payment  on  some  jewelry  for  the  President. 

This  would,  of  course,  if  it  proves  out  to  be  unreported  for  that 
3"ear — well,  have  you  done  any  work  on  determining  whether  or  not 
that  $45,000  or  almost  $50,000  was,  in  fact,  spent,  and  if  it  was  spent  for 
the  President,  and  if  he  did  report  it  on  his  income  tax? 

Mr.  Doar,  do  you  have  anything? 

]Mr,  DoAR.  From  the  basis  of  income  tax,  we  believe,  or  understand, 
that  it  was  not  reported  on  the  President's  return.  We  understand, 
and  I  state  as  a  fact,  that  it  was  not  reported  on  the  President's  in- 
come tax  return. 

Whether  or  not  the  matters  that  are  contained  in  the  Senate  select 
committee  report  are  established,  that  is  something  that  we  have  not 
yet  determined  as  a  fact. 
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INIr.  Brooks.  Have  you  done  any  work  toward  establishing'  that  as 
a  fact  or  as  a  nonf act  ? 

Mr.  DoAR,  We  have — the  only  work  that  we  have  done  in  corrobora- 
tion with  the  Senate  select  committee  is  gone  over  their  workpapers 
and  their  material  that  they  have  furnished  to  us.  That  is  all. 

Mr.  Mezvinsky.  Mr.  Chairman  ? 

The  Chairman.  Mr.  jMezvinsky. 

Mr.  Mezvixsky.  First  of  all,  can  we  askwhen  the  information  that 
we  had  presented  to  us  will  bo  printed  or  out  for  the  public?  We  have 
released  domestic  surveillance  and  a  whole  host  of  other  areas.  Can 
we  get  at  least  a  timetable  as  to  when  the  material  that  you  have  pre- 
sented to  us  and  the  matters  as  to  the  tax,  when  that  will  be  released  ? 
That  is  the  first  point. 

Do  you  have  a  timetable  ? 

Mr.  DoAR.  I  am  sorry,  but  I  was  sup})Osed  to  find  out  at  luncli  and 
I  did  not  find  out. 

It  is  down  at  the  GPO,  or  it  is  in  the  works. 

Mr.  Mezvixsky.  I  have  a  couple  of  other  things. 

First  of  all,  it  is  a  matter  of  record  that  the  President  said  he  was 
going  to  pay  his  1969  taxes,  he  even  repeated  it.  When  we  had  our 
presentation  to  date,  it  is  fair  to  say  that  the  1969  tax  of  about  $140,- 
000,  which  he  voluntarily  said  he  would  pay  and  was  delinquent,  that 
has  not  as  yet  been  paid;  is  that  a  fair  statement? 

]\Ir.  NussBAUM.  As  far  as  we  know,  that  is  true,  it  has  not  as  yet 
been  paid. 

Mr.  Mezvixsky.  The  other  item  is  a  separate  item.  I  just  wonder 
whether  the  committee  looked  at  a  case  that  was  similar  to  the  one  we 
had  Avith  the  papers,  being  a  musician,  ]\Ir.  Skitch  Hendei*son.  who 
was  just  indicted  regarding  the  paper  matter  and  it  was  not  allowed. 

Has  that  all  been  brought  to  the  attention  of  the  committee,  a  simi- 
lar fact  situation  where  he  was  indicted  ?  Has  that  been  looked  into  ? 

Mr.  NussBAiTM.  Yes,  we  are  aware  of  that  case. 

Mr.  Folsom  was  aware  of  that  case  and  we  discussed  that  in  gen- 
■eralities. 

Mr.  Mez\t:xsky.  Thank  you. 

The  Chairmax.  Mr.  Fish  ? 

Mr.  Fish.  Thank  you,  Mr.  Chairman. 

As  I  understand  it,  Mr.  Nussbaum,  in  ticking  off  the  elements  of  the 
President's  state  of  mind  in  signing  his  1969  return,  we  had  the  Ehr- 
lichman  memo,  tlie  June  memo,  the  November  preliminary  appraisal, 
and  then  the  discussion  upon  the  signing. 

Do  we  know  whether  the — do  we  have  any  evidence  that  the  Piesi- 
clent  was  ever  told  by  anyone  that  a  deed  was  executed  in  the  spring 
of  1969,  maybe  by  Mr.  Morgan,  Mr.  DeMarco,  or  an}^  other  source? 

Mr.  Nussbaum.  We  have  no  such  evidence. 

Mr.  Fish.  Did  I  understand  you  to  say  that  Mr.  Newman,  in  the 
spring  of  1969,  did  go  to  where  the  papers  were  and  looked  at  the 
wrong  bunch,  looked  at  the  1968  papers? 

Mr.  Nussbaum.  No,  he  did  not  look  at  the  wrong  bunch — he  looked  at 
the  1968  papers.  He  went  there  for  a  reason.  He  had  to  appraise  them 
prior  to  the  filing  of  the  1969  return.  But  he  never  looked  at  the  1969 
papers.  He  now  tells  us  and  the  office  personnel  support  that  con- 
<;lui:j<).ii,  he  never  looked  at  the  1969  papers  at  that  time. 
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Mr.  Fish.  And  his  purpose  for  going  there  was  to  look  at  the  IOCS 
papers- 


Mr.  NussBAUM.  Tliat  is  correct,  for  tlie  purpose  of  looking  at  them 
pi-ior  to  final  approval  as  far  as  the  19GS  papei'S  were  concei'ueil. 
which  Avas  determined  in  1969. 

Mr.  Fish.  Have  you  told  us  evei-ything  tliat  yon  know  that  the 
President  might  have  known  during  that  year  that  beare  on  tliis? 

Mr,  XussBAi  ^r.  That  is  a  hard  question. 

For  example.  T  did  not  mention  the  fact  that  tlie  President,  of  course, 
signed  the  tax  bill  at  the  end  of  1969.  the  Tax  Reform  Act.  That  is 
anotlier  Presidential  act.  That  bill,  of  course,  contained  many  pro- 
visions apart  fi-om  cutting  ofl'  the  gift  of  the  papers. 

!Mr.  P'isTi.  Going  back  to  the  purported  discussion  in  the  spring  of 
1969,  we  have  no  instruction  from  him  to  Mr.  DeMarco  through 
anyloody  else  saying  you  and  ]Morgan  had  better  get  busy  on  the  deed  ? 

^^r.  NrssBAr>r.  That  is  correct,  there  is  no  such  paper. 

Mr.  Fish.  Nothing? 

Mr.  XUSSBAFM.  Xo. 

You  should  understand.  Congressman  Fisli.  that  the  President  on 
that  worked,  like  in  many  areas,  the  President  worked  through  only 
certain  people,  a  limited  few  people.  In  this  area,  he  worked  appai- 
entlv  only  through  one  person. 

:\rr.  Fish.  :\Ir.  Elirlichman  ? 

Mr.  XussBAi'M.  Ehrlichman, 

yir.  Fish,  Did  Mr.  Ehrlichman  instruct  Mr.  Xewman  or  ]\Ir. 
De]\Iarco  to  draw  up  a  deed  in  the  spring  of  1969? 

Mr,  XussBATTM,  Xo.  there  is  nothing  to  indicate  that, 

Mr.  Fish.  That  is  all. 

'Sir.  OwExs.  Mr,  Chaii-man? 

Tlie  CiiAiRMAX.  Mr.  Owens? 

]Mr.  OwExs.  Following  up  on  that  that  ]\rr.  Fish  was  getting  into,  we 
had  a  discussion  much  of  this  same  nature  when  this  was  originally 
l')i-esented  to  the  committee.  It  was  my  understanding  that  we  were 
going  to  try  to  get  Mr,  DeMarco,  ^Mr!  ;Morgan,  Mr.  Xewman  under 
oath,  no  one  has  ever  testified  under  oath  in  this  matter  as  to  what, 
if  any,  instructions  they  got  from  any  higher,  anyone  higher  up, 
closer  to  the  President  or  the  President  liimself.  And  I  had  thoufflit 
that  we  were  going  to  have  that  infoi-mation  before  we  were  called 
upon  to  vote  on  this  matter.  Can  we  get  some  of  that? 

Mr.  Xi  ssBAr:\r.  Xo. 

Mr.  OwExs.  Can  we  get  some  of  that  fi-om  the  grand  jurv  or  find 
out  where  they  are  on  this  before — Mr.  Doar? 

yir.  DoAR.  Congressman  Owens.  Mr.  Xussbnum  and  other  members 
of  the  staff— Mr.  Woods  out  in  California— have  interviewed  all  of 
these  witnesses  very  thoroughly  and  very  fully. 

Mr.  OwExs.  But  not  under  oath  ? 
^Mi-.  Doar.  Xot  under  oat1i.  Howevc.  it  Mas  our  I'udgment,  Mr. 
Xussbaum's  and  mine  and  Mr,  .Tenner's,  that  it  would  not  be  pi-o- 
ductive  for  us  to  question  these  witnesses  under  oath,  especially  in 
view  of  the  fact  that  there  was  a  grand  jury  proceeding  under  wav  bv 
th"  Special  Prosecutor, 

The  i-eason  for  that  is  that  there  was  a  likelihood  that  we  would 
not  fret  any  difl'erent  statements  from  anv  of  the  three  men  than  we 
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<rot  at  tlie  time  that  we  interviewed  tliem  not  under  oath,  and  that, 
on  the  otlier  hand,  if  they  were  not  tellinir  the  truth,  there  was  a  greater 
likelihood  that  it  would  make  it  more  difficult  for  the  Special  Prose- 
cutor to  establish  the  truth. 

Mr.  Sarbaxes.  Will  the  gentleman  yield? 

:Mr.  Oavexs.  If  I  could  just  follow  that  up  with  one  question.  Then 
I  will  be  deliohted  to  yield. 

Has  there  been  any  coordination  with  the  grand  jury?  Is  it  proper 
for  us  to  ask  whether  they  are  being  questioned  under  oath? 

;Mr.  DoAR.  They  are  being  called  in  under  oath  right  now, 

Mr.  Owens.  Have  they  testified  thus  far? 

Mr.  DoAR.  Mv  understanding  is  that  some  of  them,  one  or  more  of 
them  have  testified.  But  of  course,  what  they  have  said  is  subject 
to  the  rules  of  grand  jury  secrecy  and  we  would  not  have  access  to 
tliem. 

Mr.  Owens.  And  there  is  no  way  we  can  find  out  what  they  have 
testified  to? 

Mr.  DoAR.  Xot  right  at  this  time. 

;Mr.  Oavens.  Would  it  be  worthwhile  for  us  to  now  take  their  oath, 
take  their  testimony  under  oath  if  they  have  now  testified  l3efore  the 
grand  jury,  and  v\'e  would  not  be  thereby  interfering  in  the  grand 
jury  process? 

It  just  se^ms  to  me  there  are  some  vital  leads  here  that  we  really 
ought  to  do  our  best  to  establish  the  facts  on  l^efore  we  vote. 

'Sir.  Sarbaxes.  "Would  the  gentleman  yield  ? 

]\[r.  OwEX's.  Yes. 

Mr.  Sarbaxes.  Isn't  it  correct  that  the  questions  that  tlie  Joint 
Committee  propounded  to  the  President,  had  they  been  responded  to. 
would  have  supplied  the  answers  to  the  things  that  are  left  unanswered 
that  ]Mr.  Fish  asked  about?  As  I  recall  those  questions 

Mr.  XrssBAUjr.  Yes. 

]Mr.  Sarbaxes  [continuing!.  They  in  effect  went  to  the  sort  of  points 
tliat  are  being  raised  and  had  he  responded  to  those  questions,  he  would 
have  had  an  opportunity  to  answer  those  matters  that  are  up  in  the 
air. 

Mr.  DoAR.  That  is  correct  and  you  remember  ]Mr,  Folsom's  testi- 
mony here  that  in  a  case  such  as  this,  with  these  facts,  that  the  first 
thing  tliat  the  Justice  Department  would  have  done  with  this  case  had 
they  had  it  referred  for  prosecution  under  these  circumstances,  would 
have  been  to  refer  it  back  for  an  interview  with  the  taxpayer  and 
tliat  the  reason  ]Mr.  Folsom  expressed  his  judgment  as  he  did  was  the 
fact  that  tlie  record  was  that  the  President  had  not  replied  to  the  in- 
quiries of  the  Joint  Committee. 

The  CiiATRMAX-.  Mr.  Doar.  I  understand  we  have  not  yet  heard  from 
'Mv.  Cates  regarding  the  matters  that  I  believe  are  of  significance  con- 
cernin.o-  certain  phases  of  the  Watergate. 

Mr.  DoAR.  There  were  two  questions  that  were  raised  this  morning — 
excuse  me.  Father. 

]\Ir.  Drixax'.  Mr.  Chairman,  I  was  asking  for  a  question  of 
Mr.  Xussbaum. 

The  CiiAiRMAX'.  Let's  defer  it,  because  we  will  hear  from  Mr.  Cates. 
]Mr.  Drinan.  We  will  have  him  back.  Thank  you. 
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jMr.  D(_)AR.  This  morning,  Congressman  Dennis  raised  a  question 
with  respect  to  calling  Mr.  Hunt  in  and  Mr.  Hunt's  relationship  with 
the  President.  I  would  like  to  ask  Mr.  Gates  to  develop  that  fully  for 
tlie  committee  as  one  of  the  matters  that  I  think  would  be  of  particular 
interest  to  the  committee  in  connection  with  particular  issues  before 
it  in  connection  with  the  Watergate  coverup. 

The  CiiAiRMAX.  Mr.  Gates. 

Mr.  Gates.  Mr.  Dennis  raised  the  question  of  why  the  President 
would  be  concerned  about  what  Hunt  would  say  in  mid-xVpril  because 
he  could  not  and  would  not  directly  implicate  or  incriminate  the 
President. 

Well,  of  course,  that  is  simplistic,  because  we  know  he  would  impli- 
cate Haldeman  and  Ehrlichman.  But  the  real  concern,  the  real  concern 
on  April  1-1,  as  well  as  on  March  27,  is  that  "Hunt  will  blow",  Plunt 
will  talk,  and  then  the  White  House  will  come  second ;  the  White  House 
Avill  be  dragged  in.  And  as  you  all  recall  the  transcripts,  it  is  Ehrlich- 
man's  admonition  to  get  ahead  of  the  curve- — ^in  other  words,  the  White 
House  has  to  appear  like  the  leader.  And  that  is  really  what  the  prob- 
lem they  are  facing  on  IMarch  27  is  when  they  learn  that  Hunt  may  talk. 
And  it  is  the  same  problem  they  face  again  on  April  14,  when  they  are 
advised  that  Hunt  will  talk. 

Golson  says,  you  have  48  hours  to  move,  and  basically,  it  is  because  of 
that  message  that  Hunt  is  going  to  blow  on  Monday,  the  16th,  that  the 
plan  which  they  had  formulated  on  the  27th  is  implicated  on  the  14th. 

That  is  the  plan  to  make  Mitchell  go. 

It  is  that  basic  reason  that  Hunt  is  a  matter  of  concern,  because  if 
he  goes  and  the  White  House  comes  second,  then  the  White  House  is 
not  ahead  of  the  curve. 

That  is  the  genesis,  that  is  the  origin  for  the  Ehrlichman  investiga- 
tion. The  Ehrlichman  investigation  is  the  alibi,  it  is  the  basis  for  ex- 
planation as  to  why  there  was  this  happening  on  April  14.  They  are 
going  to  try-  to  implicate  Mitchell  on  that  date  and  they  have  to  have 
a  reason  as  to  why  or  what  conduct  the  President  has  engaged  in  to 
bring  that  about. 

There  was  a  request  this  morning  as  to  how  to  analyze  the  Ehrlich- 
man investigation. 

Well,  basically,  there  are  three  levels  of  proof  that  you  have  to  look 
at.  You  have  to  look  at  how  the  folks  talked  about  it  in  the  transcripts. 
What  did  they  say? 

In  other  words,  you  look  at  their  words  and  it  appears  to  me  that 
they  are  fabricating  or  making  up  the  Ehrlichman  investigation  be- 
tween the  periods  April  14,  really,  through  April  17.  All  right.  Now, 
that  is  the  first  level,  to  see  actually  what  it  is  they  decided  they  would 
say. 

The  second  level  of  proof  is  what,  in  fact,  did  Ehrlichman  do  be- 
tween the  date  he  was  supposed  to  be  commissioned,  March  30,  and  the 
date  he  was  supposed  to  report  on  April  14. 

That  is  the  second  level,  just  analyzing  what  he  did. 

Xow,  lie  testified  at  the  Senate  select  committee  that  on  IMarch  30,  he 
was  commissioned  to  make  this  invest! ijation  and  he  told  us  that  he 
was  commissioned  at  the  noon  hour.  We  got  that  tape — it  was  given 
hx  the  White  Plouse  in  its  April  submission — and  there  is, no  such 
discussion. 
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Tlien  you  go  from  there  and  you  analyze  who  he  spoke  to,  the  cir- 
cumstances under  which  he  spoke,  what  information  he  learned,  and 
what  he  did  with  it.  The  third  level  of  analysis,  it  seems  to  me,  is  to 
look  at  the  March  27  tape,  the  transcript  that  ^Ye  received.  And  when 
you  see  what  was  said  on  March  27,  you  realize  that  what  happened  on 
April  14  was  not  something  that  required  any  investigative  activity, 
because  on  March  27,  they  formulated  the  plan  to  have  Mitchell  go,  to 
implicate  Mitchell.  And  they  did  not  neecl  an  Ehrlichman  investiga- 
tion on  March  27.  They  needed  an  Ehrlichman  investigation  on 
April  14,  because  they  had  to  explain  why,  what  conduct  they  had  on- 
gaged  in  so  that  when  Hunt  blew,  it  would  not  look  like  they  were  be- 
hind. They  wanted  to  be  the  leaders  in  this. 

So  that  is  my  explanation  of  that  particular  question.  Hunt's  signifi- 
cance to  the  President  and  his  significance  to  the  Ehrlichman 
investigation. 

;Mr.  DoAR.  Mr.  Chairman,  could  Mr.  Gates  go  through  the  money  on 
the  20th  and  21st  and  the  22d  of  June? 

This  is  the  Dahlberg-Ogarrio  checks  and  their  relationship  to  the 
burglaries. 

]Nlr.  Gates.  I  do  not  know  that  it  really  behooves  all  of  us  to  bog 
down  in  where  the  money  went  and  how  it  ended  up.  The  issue,  the 
question  that  you  are  facing,  is  what  did  the  President  say  on  June  23d 
to  Haldeman? 

That  is  the  decision  that  you  folks  have  to  make.  Did  the  President 
tell  Haldeman,  did  he  give  him  instructions  to  interfere  with  the  FBI's 
investigation  for  purposes  of  hiding  the  fact  that  that  investigation 
would  uncover  Greep  money  in  Mexico  ?  That  is  really  what  this  is  all 
about. 

In  that  section  where  it  says  the  response,  the  President's  response, 
there  are  10  or  12  pages  from  June  17  to  July  1.  There  are  four  deci- 
sions in  there. 

There  is  the  decision  to  cover  up.  The  question  is  was  the  President 
involved  in  that  ? 

There  is  a  decision  which,  in  effect,  has  the  GIA  interfering  with 
the  FBI.  And  the  question  that  is  before  you  is  was  this  a  conscious 
decision  on  the  President's  part  to  interfei'e  Avith  the  investigation  ? 

Xow,  in  arriving  at  that  decision,  you  have  got  to  look  at  facts  which, 
in  my  judgment,  are  in  this  record  and  have  been  established  beyond 
question. 

One,  it  is  a  fact  that  that  was  Greep  monej^  that  would  be  identified '; 
in  other  words,  if  the  FBI  were  pennitted  to  go  to  see  Ogarrio,  they 
would  have  found  the  money  that  he  had  sent  to  Greep.  So  it  is  a  fact 
that  if  the  investigation  were  permitted  to  be  pursued,  it  would  find 
this  link. 

I  think  you  must  examine  the  significance  of  that  link.  You  have  got 
to  ask  yourself,  if  they  found  that  out,  Avhat  would  really  be  the  com- 
plexion of  the  investigation  at  that  time  ?  There  would  be  an  immediate 
realization  that  there  was  a  relationship  betAveen  Creep  and  the  burgla- 
ries that  would  no  longer  be  hidden. 

Second,  they  would  have  found  out  that  Liddy  was  involved  in  this 
because  he  Avas  the  man  who  had  given  the  money  to  Barker,  so  that 
Liddy  would  liaA'e  been  exposed. 
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And  tliiid.  as  it  relates  to  tliis  Liddy  plan  and  the  financing-  of  it. 
you  see.  inquiry  into  tlie  ^lexican  money  leads  you  into  an  understand- 
ing of  how  Creep  was  al)]e  to  raise  cash  to  finance  matters  tliat  they  did 
not  want  traceable. 

As  Haldeman  explains  in  the  transcript  in  April,  the  nse  of  cash 
came  to  the  AMiitxi  House,  the  $350,000  fund  Avas  for  money  to  spend 
that  was  not  traceable. 

AVell.  if  yon  are  going  to  spend  money  that  is  not  traceable,  you  have 
to  raise  it  in  a  way  that  is  not  traceable.  And  so  what  I  am  trying  to 
say  to  you  is  that  that  was  something  that  would  have  been  exposed, 
a  method  of  washing  money,  laundering  money. 

]\Ir.  Df.xxis.  Mr.  Cates,  a  queiy, 

Mr.  Caits.  Yes. 

jNIr.  Dexxis.  Was  it  not  perfectly  obvious  that  there  was  a  Creep 
connection  as  soon  as  ISIcCoi'd  was  arrested  and  Hunt's  telephone  num- 
ber was  found  ? 

Mr.  Cates.  Mr.  Dennis,  it  was  on  June  20  that  the  head  of  Creep, 
]Mr.  jNIitchell.  he  said  flat  out  that  there  was  no  Creep  relationship, 
moi-al.  legal,  or  ethical. 

Mr.  Dexxis.  Well,  but  they  had  Mv.  ISfcCord. 

Mr.  Cates.  Sir,  if  a  man  from  General  ]\Iotors  is  caught  burglariz- 
ing, it  does  not  mean  General  ^Motors  is  in  it.  I  think  that  the  context 
in  which  the  statement  was  made  by  Mr.  INIitchell,  it  seemed  t-o  me  he 
was  telling-  the  world  that  whatever  these  men  were  doing,  they  were 
doing  for  reasons  unrelated  to  Creep. 

Mr.  Dex'X'is.  I  am  not  disputing  that  and  I  am  not  disputing  the  fact 
that  tying  the  money  up  was  a  handy  thing  to  do. 

The  only  thing  I  am  suggesting  is  that  whether  they  tied  the  money 
up  or  not,  that  CRP  was  really  tied  up  through  the  arrest  of  ]McCoi'd. 
So  maybe  it  is  not  at  all  necessary  to  trace  that  money  back  to  CRP. 

I  think  they  could  have  gone  with  McCord  and  Hunt  pretty  well. 
But.  you  know • 

]Mr.  Cates.  Well,  I  guess.  ^Nlr.  Dennis,  as  I  analyze  it.  I  think  all  T 
am  really  saying  is  that  is  a  fact — when  you  are  required  to  decide 
what  Avere  the  President's  insti-uctions  on  June  23,  logic  compels  me  to 
look  at  the  things  that  may  have  been  of  consideration  to  him  and  that 
is  I'eally  what  I  am  purporting  to  do  for  you,  to  explain  those  things 
that  I  think  rational  men  must  look  at  to  decide,  if  they  can,  what  it 
was  that  was  said  on  that  date. 

Another  thing  that  I  think  is  important  to  know  is  that  both  Halde- 
man and  Ehrlichman,  before  June  23,  knew  who  had  gone  into  the 
Watergate  and  why.  So  they  had  knowledge  of  this  fact. 

I  think  it  is  also  important  to  know  that  there  was  no  CIA  involve- 
ment in  ]\rexico.  As  a  matter  of  fact.  I  think  vou  have  to  take  account 
of  that. 

T  think  you  ha^-e  to  take  account  of  the  fact  tliat  the  CIA  had 
furnished  support  to  Ploward  Hunt.  The  CIA  had  o-iven  Howard  Hunt 
materials  in  July  and  August  1971,  which  materials  Avei-e  utilized  when 
HoAvard  Hunt  made  an  examination  of  Clifton  De  jNIotte  as  it  related 
to  the  Kennedys.  They  used  materials  in  conjunction  with  the  Ells- 
berg  break-in  and  they  used  materials  as  it  related  to  Dita  Beard. 

Xow,  those  are  facts  that  occurred  and  were  in  existence  prior  to  this 
conversation. 
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All  riglit.  Then  I  guess  what  you  have  to  look  at  is  what  happened 
afterwards. 

As  Mr.  St.  Clair  said,  judge  us  by  our  conduct.  Well,  the  fact  of  the 
matter  is  that  it  is  a  fair  conclusion  that,  after  the  conversation,  the 
FBI's  investigation  was  interfered  with.  That  is  a  matter  of  fact.  It 
was  interfered  with. 

All  right.  We  also  know  that  the  interference  with  the  FBI  investi- 
gation resulted  from  a  conversation  where  Haldeman  told  Helms  and 
Walters  in  Ehrlichman's  presence  basically  three  things :  that  if  the 
in\estigation  proceeds  further,  influential  people  will  be  exposed. 

The  second  concept  is  that  it  was  the  President's  wish  to  limit  the 
FBI  investigation  into  jNIexico  because  it  might  uncover  CIA  activities. 

The  third  statement  basicalh'  was  that  the  investigation  should  not 
go  beyond  the  five. 

All  right.  ]My  feeling  is  that  these  basic  statements  made  by  Halde- 
man must  be  analyzed,  and  I  guess  all  that  we  are  really  concluding 
is  the  fact  that  reasonable  men  examining  all  these  circumstances  and 
the  significance  of  these  circumstances,  have  a  basis  to  conclude  that 
the  President  of  the  United  States  may  well  have  directed  Haldeman 
to  deliver  this  message  to  Helms  to  interfere  with  the  investigation  to 
keep  the  Creep  money  from  being  exposed. 

What  I  am  saying  is  that  this  conclusion  has  made  it  more  proper 
that  the  only  rational,  conceivable  explanation  that  would  deter  some- 
one from  coming  to  that  conclusion  is  going  to  be  found  in  the  tran- 
script or  in  the  tape.  We  have  asked  for  the  taped  conversations  and 
the  President  has  not  given  them. 

I  guess  basically,  as  I  see  it,  the  understanding  of  the  money  really 
is  just  a  set  of  facts  that  has  to  be  understood  to  accomplish  a  decision 
on  what  the  President  intended  to  accomplish  when  he  directed  Halde- 
man to  speak  to  Helms. 

Mr.  Daxielson.  ]May  I  inquire  ? 

It  ties  into  ]Mr.  Dennis'  question,  which,  in  effect,  was,  "Could  they 
not  go  over  the  report  of  Hunt  ?" 

As  I  understand  it,  Hunt  had  not  yet  been  identified  until  about 
the  5th  of  July 

Mr.  DoAR.  That  is  right. 

]Mr.  Daxielsox  [continuing].  As  being  a  part  of  this  operation,  is 
that  correct  ? 

Mr.  DoAE.  Yes;  all  the  investigators  had  on  Hunt  Avas  the  tele- 
phone number  in  the  book,  and  there  was  no  connection  with  Hunt 
in  the  burglary  on  the  ^Oth  of  June. 

Mr.  Danielsox.  And  the  thing  about  do  not  go  further  than  the 
five  means  only  the 

Mr.  DoAR.  Does  not  mean  Hunt  or  Liddy. 

Mr.  Denxts.  Well,  ])ut  if  you  have  Hunt's  phone  numlwr,  I  think 
the  FBI  can  find  out  his  phone  number. 

Mr.  DoAR.  Well,  they  do  find  out  the  phone  number,  but  the  phone 
number  does  not  tie  him  to  the  burglary. 

Mr.  Danielsox.  It  ties  him  into  a  burglar. 

Mv.  DoAR.  It  ties  him  into  a  burglar,  sure,  but  these  fellows  are  not 
talking. 

Mr.  Fish.  Mr.  Chairman  ? 
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The  Chairman.  Mr.  Hungate. 

Mr.  HuNGATE.  Counsel,  which  one  of  these  phone  numbers  was  tlie 
wrong  number,  anyway?  It  was  m  the  White  House  under  another 
name. 

Mr.  DoAR.  There  was  a  number  for — Gordon  Liddy's  phone  num- 
ber was  in  there  under  an  assumed  name,  under  the  name  "George.*' 

Then  Hunt's  number  was  in  one  of  the  phone  books. 

Then  there  was  this  number  for  a  secretary,  home  number  for  a 
secretary,  but  tlie  phone  was  in  the  Wliite  House. 

Mr.  HuNGATE.  I  am  just  trying  to  follow  Mr.  Dennis'  line. 

Was  the  phone  number  in  there  really  in  Hmit's  name  or  someone 
else's  ? 

The  Chairman.  Mr.  Davis. 

Mr.  Davis,  Hunt's  phone  number  was  in  his  own  name,  H.  Hunt, 
and  it  listed  both  his  home  phone  number  and  his  phone  number  at 
the  White  House.  However,  in  this  book  that  was  covered,  thoio  were 
perhaps  50  names  and  there  was  no  evidence  until  Baldwin  stepped 
forward,  definitely  tying  Hunt,  establishing  probable  cause  or  any- 
thing like  that,  to  connect  him  with  this  crime. 

When  Baldwin  testified  on  the  5th  of  July,  he  was  able  to  identify 
Hunt  as  the  person  who  had  come  into  the  room  at  the  Howard  John- 
son's and  picked  up  some  of  the  electronic  equipment  the  night  of  the 
break-in. 

Mr.  Dennis.  Let  me  ask  you  this  one  more  question,  while  we  arc 
just  kicking  this  thing  back  and  forth. 

Agreeing  that  a  reasonable  man  might  conclude  that  all  this  was 
done  on  the  President's  instructions,  why  could  not  a  reasonable  man 
equally  well  conclude  from  the  same  facts  that  a  high-powered  politi- 
cal operator  like  Haldeman,  who  was  in  danger  of  having  everything 
come  down  around  his  ears  and  did  not  want  the  boss  to  know  about  it, 
took  it  on  himself  to  speak  in  the  boss's  name  as  far  as  these  other 
people  were  concerned,  without  the  boss's  knowledge  ? 

Is  that  not  almost  an  equally  reasonable  assumption  ? 

Mr.  Sarbanes.  Will  the  gentleman  yield  ? 

Mr.  Dennis.  Sure,  I  yield. 

Mr.  Sarbanes.  I  thought  the  President  made  a  public  statement  in 
which  he  said  that  he  told  Haldeman  to  talk  with  the  CIA  about  the 
dangers  of  the  FBI  investigation  uncovering  their  activities. 

In  other  words,  the  President  himself  concedes  the  fact  that  he 
talked  to  Haldeman  and  gave  Haldeman  instructions  in  this  matter. 

Mr,  Dennis.  I  think  that  is  correct,  but  the  President,  of  course, 
put  it  on  the  grounds  of  possible  national  security,  and  so  forth  and 
so  on.  It  is  conceivable,  it  seems  to  me,  that  he  might  have  actually 
thought  there  was  something  like  that.  Haldeman  might  very  well 
know  there  was  not  and  they  go  right  ahead. 

I  am  not  saying  that  is  true,  I  am  just  suggesting  that  there  are 
other  possible  indications. 

Mr.  Seiberling,  INIr.  Gates  has  already  pointed  out  the  fact  that 
this  was  no  CIA  problem. 

Mr.  Dennis.  That  would  not  have  bothered  Haldeman  any. 

Mr.  Seiberling.  No;  but  there  is  some  evidence  that  the  President's 
request  had  some  other  basis  than  the  facts. 
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Mr.  Davis.  The  June  30  conversation  between  the  President,  Halde- 
man,  and  Mitchell  shows,  I  think,  that  Haldeman  is  not  concealing 
matters  from  the  President.  He  tells  the  President  in  that  conversa- 
tion that  more  things  may  come  out  on  Watergate. 

Mr.  Fisii.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Fish. 

Mr.  Fish.  Mr.  Doar,  I  think  this  is  the  question  that  everybody 
is  talking  about,  and  it  sounds  a  little  simple,  but  could  I  ask  you  to 
tell  us — this  explanation  has  been  vei  y  good,  I  appreciate  it,  but  the 
beginning  of  the  coverup,  the  President's  involvement — what  do  you 
think  they  were  trying  to  cover  up  ? 

Mr.  Doar.  I  think  the  explanation  that  Mr.  Dean  made  on  the 
stand  here  was  as  logical  as  any  I  have  heard. 

On  the  one  hand,  they  were  trying  to  cover  up  the  fact  that  the 
CRP  had  a  political  intelligence  operation  that  included  illegal  elec- 
tronic surveillance  with  a  budget  of  $300,000  that  had  been  authorized 
by  ,Iohn  Mitchell,  the  head  of  the  organization,  and  also  ratified  and 
approved  by  Mr.  Haldeman. 

The  second  thing  that  they  were  trying  to  cover  up  was  the  fact 
that  two  of  the  people  engaged  in  this  illegal  enterprise  were  Mr.  Hunt 
and  Mr.  Liddy,  both  of  whom  had  had  prior  employment  with  the 
White  House  in  illegal  covert  activities. 

The  problem  came  as  the  coverup  continued  that  you  saw  the 
tendency  of  the  Mitchell  people  to  blame  everything  on  the  White 
Plouse  people  for  sending  them  these  two  fellows  without  telling  them 
about  the  activities  that  they  had  engaged  in  in  the  past;  and  you 
had  the  White  House  people  blaming  Mitchell,  not  for  engaging  in 
the  electronic  surveillance  but  for  engaging  in  it  in  a  way  which  was 
tiaceable  back  to  CEP.  So  those  were  the  two  things  that  they  were 
trying  to  cover  up. 

The  motive  for  the  coverup  was  the  fact  that  there  was  an  election 
in  November  and  that  disclosure  of  these  facts  would  be  detrimental 
to  the  Presidents  reelection. 

Mr.  Edwards.  Mr.  Chairman,  may  I  add  something  to  that? 

The  Chairman.  jNIr.  Edwards  ? 

Mr.  Edw^ards.  If  they  had  not  covered  up,  the  Plumbers  activity 
would  have  come  to  light,  because  these  were  plumbers  who  had  put 
on  a  disguise,  one  of  whom  had  a  surveillance  of  Teddy  Kennedy,  had 
put  on  a  disguise  and  had  a  surveillance  of  Dita  Beard  in  the  ITT  case, 
had  broken  into  the  Ellsberg  and  covered  that  up,  and  had  the  wiretaps 
that  had  EUsberg's  interception  on  it  hidden  at  the  Wliite  House, 
and  the  CIA  involvement. 

All  of  that  had  to  do  with  those  two  men  who  were  involved  in 

]Mr.  Doar.  I  did  not  develop  that.  That  is  what  I  meant,  however. 

Mr.  Seiberling.  Is  it  not  also  true,  Mr.  Doar,  that  Mr.  Plelms  in- 
formed Haldemaii,  Ehrlichman,  that  in  fact,  the  CIA  had  no  problem 
in  Mexico  even  at  this  very  meeting  in  which  they  were  trying  to  talk 
Helms  and  Walters  into  going  over  to  the  FBI  and  telling  them  to 
stay  away  from  the  Mexican  situation.  Is  that  not  so  ? 

Mr.  Da\t[s.  Yes. 

Mr.  Seiberling.  ISIr.  Doar,  you  see,  the  reason  I  ask  that  question 
is  because  the  President,  as  I  understood  it,  in  June  has  said  that  we 
cannot  let  this  thing  spread  to  the  Plmnbers,  calling  it  its  fancy  name, 
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or  tho  CIA.  So  the  President  can't  justify  his  actions  on  the  grounds 
of  not  letting  national  securit}-  information  out. 

Mr.  DoAK.  That  is  a  question  I  think  you  have  to  decide  based  upon 
what  ^Yas  the  activities  of  the  Plumbers. 

Xow.  the  representation  was  that  the  Plumbers'  activity  was  all 
justified  on  the  basis  of  national  security,  yet  it  now  seems  from  the 
facts  that  have  come  out  with  respect  to  the  Ellsherg  case  that  the 
activities  of  the  Plumbers  were  not  connected  with  national  security, 
that  the  primary  motive  of  the  investigation  into  Ellsberg's  back- 
gi-oiuid  was  to  create  a  successful  set  of  circumstances  for  a  successful 
celebrated  case,  the  prosecution  of  Daniel  Ellsberg, 

And  there  were  other  activities,  knoAvn  and  unknown,  perhaps,  of 
Hunt  and  Libby.  that  were  not  connected  with  national  security. 

Certainly  sending  Hunt  out  to  intervicAv  Dita  Beard  with  a  wig 
and  false  glasses  and  so  forth — that  had  nothing  to  do  with  national 
security.  Then  there  were  other  activities  of  Hunt  and  the  fabiicated 
cables  that  Hunt  made  up  of  the  alleged  involvement  of  the  Kennedy 
administration  and  the  overthrow  of  the  Diem  regime  in  South  Viet- 
nam. That  did  not  have  anything  to  do  with  national  security.  Yet. 
those  were  activities  that  these  two  men  and  the  Plumbers  had  engaged 
in. 

Mr.  Fish.  Thank  you. 

]Ms.  HoLTZMAx.  Mr.  Chairman? 

The  Chairman.  Ms.  Ploltzman. 

Ms.  HoLTZMAx.  If  the  President  were  seriously — Mr.  Doar,  is  it 
fair  to  say,  looking  at  the  conversations  in  April  between  the  Presi- 
dent and  Mr.  Petersen,  isn't  it  fair  to  say  that  if  the  President  were 
concerned  about  not  having  the  issue  of  the  Plumbers  come  out,  that 
could  have  been  done  in  a  way  similar  to  the  way  that  he  did  it  in 
April  and  not  to  completely  prevent  the  FBI  from  trying  to  find 
either  Mr.  Libby  or  Mr.  Hunt  ? 

Is  that  a  factor  of  his  motivation  to  have  to  go  as  far  as  he  did  ? 

The  Chaikmax,  You  mean  in  ordering  him  not  to  go  further  because 
it  was  a  matter  of  national  security  ? 

]\Is,  PIoLTZMAX.  That  is  right. 

Mr.  Gill.  I  think  that  is  right.  If  it  had  legitimately  been  a  national 
security  matter,  he  could  have  done  just  what  he  tried  to  do  in  April 
and  say.  it  is  national  security,  leave  it  alone.  In  fact,  if  you  read  the 
^March  21  transcript,  they  did  not  decide  to  call  it  national  security 
until  March  21,  1973.  So  they  could  not  use  that  method  in  Jmie  1972, 
]>ecause  they  did  not  think  it  was  national  security.  They  had  not  con- 
ceived that  defense,  according  to  what  the  transcript  shows. 

The  Chairman.  Mr.  Doar. 

]\Ir,  Doar.  There  was  one  matter  this  morning  that  I  wondered  if 
mavbe  we  could  have  a  discussion  about  as  lawyers,  and  some  of  us 
with  prosex^utorial  background.  That  is  the  whole  question  of  the  rela- 
tionship of  Mr.  Petersen  and  the  President,  not  with  respe<jt  to  partici- 
pation or  direction  or  the  carrying  on  of  the  coA'erup,  but  the  question 
of  whether  or  not  this  was  an  abuse  of  power  by  the  President  in  the 
way  he  misused,  if  you  find  those  to  be  the  facts,  the  Justice  Depart- 
ment and,  in  effect,  his  Acting  Attorney  General. 

I  think  that  is  a  serious  matter,  depending  upon  your  conclusion  as  to 
what  were  the  facts  of  the  case. 
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Xow,  I  do  not  see  anything  wrong  with — in  fact,  I  would  think  it 
quite  higlily  proper  for  an  Assistant  Attoiiiey  General  or  Attorney 
(xeneral  to  say  to  his  President,  generally,  what  was  going  on  within 
a  grand  jury  in  connection  with  an  important  investigation.  But  I 
think  the  question  is  how  did  the  President  use  that  information  ? 

It  seems  to  me  that  if  the  President  misuses  information  furnished 
to  him  by  his  Attorney  General  that  has  been  developed  in  the  course 
of  a  criminal  investigation,  whether  it  comes  from  a  grand  jury  or 
whether  it  comes  thi'ough  FBI  investigation,  that  thei'e  could  be  an 
al)use  of  the  power  of  the  President  in  that  regard.  I  think  that  is  an- 
other way  of  looking  at  what  the  President  did  and  said  and  did  not 
say  and  did  not  do  in  connection  with  his  dealings  with  Henry  Peter- 
sen during  the  last  15  days  in  April. 

]Mr,  Dexxis.  Of  course,  I  have  to  point  out,  Mr.  Doar,  that  Mr. 
Petersen's  testimony  here  to  me  did  not  support  any  adverse  inference 
on  that,  but  rather,  the  contrary. 

yiv.  Seiberltxg.  Would  the  gentleman  yield  on  that  ? 

^Ir.  Doar,  Well,  I  think  Mr.  Petersen — no  one  gave  to  j\Ir.  Petersen 
a  hypothetical  question  in  which  the  question  assumed  everything  that 
the  President  knew.  And  Mr.  Petersen  was  answering  a  question,  in 
effect,  based  upon  what  the  President  had  told  him. 

I  think  the  question  for  you  is  a  little  more  difficult  than  for  Mv. 
Petersen,  because  you  have  got  to  take  into  consideration  all  of  those 
facts  that  the  record  here  establishes  that  the  President  laiew  as  of 
tliose  dates  that  he  talked  to  INIr.  Petersen. 

Mr.  HoGAX.  Mr.  Chairman  ? 

Mr.  Dexnis.  Well,  that  is  true. 

Mr.  Seiberling.  Will  the  gentleman  yield  ? 

Mr.  Dex'xis.  jNIr.  Petersen,  of  course,  could  have  been  asked  such  a 
hypothetical  question  had  anyone  wished  to  do  so. 

I  would  have  asked  him  myself  if  I  had  thought  of  it.  Sure,  I  will 
yield. 

Mr.  Seilberlixg.  I  asked  Mr.  Petersen  whether,  if  he  had  known  the 
use  that  the  President  was  going  to  make  of  the  information  he  was 
giving  him,  and  specifically  that  he  was  going  to  give  it  all  to  Halde- 
man  and  Ehrlichman,  whether  he  would  have  done  anything  differ- 
ently, and  he  said,  "Yes,  I  would  have;  I  would  have  given  him  very 
explicit  instructions  as  to  what  he  could  do  and  not  do  with  that  in- 
formation," which  implies  that  he  thought  that  the  President  misused 
the  information. 

Mr.  HoGAX.  Mr.  Chairman? 

]\Ir.  Dexxis.  He  was  very  careful  not  to  say  that,  though,  Mr.  Sei- 
berling.  Maybe  you  think  so 

]Mr.  Seiberlix^g.  As  I  remember,  he  was  being  very  careful  about 
saying  anything  against  the  President. 

yir.  Raxgel.  Mr.  Chairman,  we  only  have  20  minutes  to  a  half  hour 
left. 

Mr.  HoGAX'.  I  think  that  the  record  of  the  conversations  between  the 
President  and  Mr.  Petersen  and  Mr.  Petersen's  own  testimony  indi- 
cate clearly  that  ]Mr.  Petersen  was  not  giving  the  President  confi(iential 
grand  jury  information  and  that,  in  fact,  Mr.  Petersen  did  not  have 
confidential  grand  jury  information  to  be  passing  on.  But  I  do  think 
that  the  record  clearly  shows  that  the  President  was  deceitful  with 
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]Mi-.  Petersen.  In  fart,  he  Avill  say  in  the  transcript  that  I,  of  course, 
won't  tell  anybod}'  about  this,  I  am  going  to  keep  it  confidential. 

And  as  soon  as  Petersen  walked  out  the  door,  he  called  Haldeman 
and  Ehrlichman  in  and  told  them  every^thing  Petersen  had  told  him. 

The  CuAiiorAx.  That  is  right. 

Mr.  PIoGAX.  "WTiether  or  not  that  kind  of  deceit  is  an  impeachable 
offense  is  another  matter. 

But  I  think  also  in  the  transcripts,  one  can  infer  that  the  President 
himself  thought  that  he  was  getting  confidential  grand  jury  informa- 
tion, because  at  one  point  he  says,  "I  know  all  about  that  grand  jury 
stuff.'-  Even  though  he  was  not,  in  fact,  getting  grand  jury  informa- 
tion. I  think  there  are  strong  indications  that  he  thought  he  was  and 
was.  in  fact,  passing  that  on  to  other  people.  So  I  think  we  can  draw 
whatever  inferences  we  might  from  those  facts. 

The  CuAiRMAX.  I  think  one  other  factor  that  we  olight  to  take  into 
account  with  relation  to  Mr.  Petersen  and  the  President  is  the  fact 
that  the  President  at  no  time  actually  really  required  of  Mr.  Petersen 
to  tlie  extent  that  the  President,  I  think,  was  under  an  obligation  to 
recall  that  Mr.  Petersen  was  saying  very  clearly  to  the  President,  Mr. 
Ehrlichman,  and  Mr.  Haldeman,  in  my  view%  are  involved  in  all  of  this. 
And  yet  the  President  in  no  way  followed  that  up  and  what  is  very 
significant  is  the  fact  tliat  the  very  next  thing  we  know  is  that  the 
President  turns  to  Mr.  Haldeman  and  entrusts  him  with  looking  into 
the  taped  conversations  rather  than  getting  his  x4.ttorney  General,  the 
chief  law  enforcement  officer,  whom  he  said  he  was  relying  upon  to 
get  this  information,  and  completely  avoids  this. 

INIr.  Dennis.  Mr.  Chairman? 

The  CiiATKMAX.  It  seems  to  me  that  one  cannot  ignore  that. 

Mr.  Cohen.  Mr.  Chairman,  would  you  yield  for  a  second  ? 

The  CiiAiEMAN.  Mr.  Cohen. 

Mr.  Cohen.  A  point  of  clarification  that  was  never  quite  clear  to 
me  is  in  Henry  Petersen's  testimony  where  he  says  he  came  into  the 
Oval  Office  and  met  with  the  President  and  Ehrlichman  was  with 
liim  and  he  put  a  report  in  the  briefcase  and  then  took  it  out. 

"Would  you  review  that  for  me  as  to  what  that  report  was  in  connec- 
tion with  ?  Was  it  executive  privilege  ?  It  was  originally  stated  to  be 
a  report — w^as  it  the  energy  crisis  or  something  ? 

Mr.  Davis.  This  was  a  meeting  between  Henry  Petersen  and  the 
President  just  before  the  President's  April  17  statement. 

Peterson  testified  here  that  while  he  was  meeting  with  the  President, 
someone  came  in  with  this  piece  of  paper  and  the  President  stated  it 
was  part  of  the  energy  message,  and  put  the  piece  of  paper  in  a 
briefcase. 

_A  few  moments  later,  he  pulled  out  a  piece  of  paper.  Henry  Petersen 
said  he  thought  it  was  the  same  piece  of  paper;  that  is  what  he  believed. 
And  the  President  said  this  was  a  portion  of  a  statement  that  Mr. 
Ehrlichman  had  drafted  to  the  subject  of  immunity. 

It  was  a  statement  opposing  the  granting  of  immunity  to  high  ^Vhite 
House  aides  and  Mr.  Petersen  told  the  President  that 'he  had  trouble 
with  that  position,  that  he  thought  it  might  be  important  for  him  to 
be  able  to  grant  immunity  to  people. 

The  President,  while  not  disputing  Petersen's  ultimate  right.to  make 
the  immunity  decision,  did  urge  upon  him  the  problems  that  it  would 


2027 

present  for  the  President  and  the  President  proceeded  to  make  a  state- 
ment Avhich  did  express  the  President's  personal  opposition  to  the 
granting  of  immunity  to  White  House  aides. 

Mr.  Cohen.  As  I  recall,  Mr.  Petersen  did  express  to  this  committee 
some  reluctance  on  his  part  in  that  Mr.  Ehrlichman  was  already  then 
a  suspect  in  the  investigation  and  was  partaking  of  the  drafting  of  an 
immunity  statement. 

Mr.  Skiberling.  INIr.  Chairman,  do  I  understand  that  Mr.  Cates  has 
finished  his  presentation  or  has  not  ? 

Mr.  DoAR.  Mr.  Cates  had  finished  the  presentation  of  those  two  mat- 
ters or  three  matters.  There  is  another  matter  I  would  like  to  have 
jMr.  Cates  speak  to. 

Before  that,  just  to  correct  this,  Mr.  Cohen,  I  think,  I  don't  believe 
that  when  the  President  took  the  paper  out  of  the  briefcase,  that  he  said 
this  was  the  paper  that  John  Ehrlichman  had  drafted.  He  said  this 
was  a  paper  that  was  drafted  on  immunity.  He  did  not  identify  the 
source. 

j\Ir.  CoHEX.  The  question  that  I  raise  is  that  Mr.  Petersen  testified 
before  us  that  he  was  suspicious  of  it  because  Mr.  Ehrlichman  was  then 
under  suspicion  for  the  involvement  arid  that  he  thought  Mr.  Ehrlich- 
man had  partaken  in  the  preparation  of  that  statement,  as  I  recall. 
I  am  just  looking  for  clarification. 
Mr.  AValdie.  Mr.  Chairman  ? 
The  Chairman.  Mr.  Waldie. 

Mr.  "Waldie.  Before  you  go  on  to  the  next  subject,  there  is  a  question 

that  has  troubled  me  that  has  not  been  fully  clarified  for  me,  at  least. 

The  first  time  the  authorities  ever  became  aware  of  the  Fielding 

break-in  was  when?  After  Dean  started  talking  to  the  prosecutors? 

Was  the  coverup  successful  up  until  that  time  ? 

Mr.  Davis.  That  is  right.  The  Department  of  Justice  did  not  learn 
of  the  Fielding  break-in  until  Dean  gave  them  information  about  it 
on  April  15. 

Mr.  Waldie.  Now,  was  it  subsequent  to  that  that  the  affidavit  by 
Ehrlichman  was  executed,  where  he  said  the  President  approved  after 
the  fact  of  the  Fielding  break-in  ? 

Mr.  Davis.  That  is  correct.  It  was  on  April  26  that  Judge  Byrne  was 
informed  of  this  matter  and  he  directed  that  an  investigation  be 
made. 

It  was  in  connection  with  that  investigation  that  Ehrlichman  exe- 
cuted the  affidavit. 

Mr.  Mann.  One  further  question  before  we  leave  this  subject,  Mr. 
Doar. 

Do  I  not  recall  that  during  the  time  that  the  Petersen-Presidential 
discussions  were  going  on,  during  that  10  days  or  so,  that  the  President 
conferred  with  Mr.  Haldeman's  lawyers  during  that  time  on  two 
occasions  ? 

Mr.  Cates.  Yes,  sir. 

The  President  spoke  with  John  Wilson  and  Mr.  Strickler,  Halde- 
man's and  Ehrlichman's  lawyers.  I  believe  on  the  18th  of — is  it  the 
19th  ?  On  April  19,  he  told  Strickler  and  Wilson  that  the  reason  he  put 
that  provision  in  the  April  17  press  release  regarding  immunity  was  be- 
cause Dean  was  running  around  like  a  loose  cannon.  He  so  id  he  put  it 
in  there  really  to  deal  with  Dean. 
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Now,  Mr.  Doar  has  raised  the  question  of  Avhether  or  not  it  is  ap- 
propriate to  consider  the  President's  dealings  with  Henr}^  Petersen 
during  this  period  of  time  as  an  impeachable  offense.  I  guess  the  way 
that  it  has  been  discussed  so  far  has  been  just  one-dimensional  in  the 
sense  that  we  see  the  President  getting  information  and  then  relaying 
it. 

I  think  if  you  realize  w^hat  his  motivations  are  when  you  read  those 
transcripts  and  you  see  why  he  is  trying  to  get  information,  then  3'ou 
can  attach  significance  to  when  he  gets  it,  what  he  does  with  it. 

For  example,  I  think  the  most  blatant  example  is  Mr.  Peterson  tells 
him  on  April  15  that  if  Strachan  speaks,  Haldeman  may  be  implicated, 
Haldeman  may  be  indicted. 

Well,  the  President  of  the  United  States  is  in  an  active  role  on 
April  14,  all  day  long,  trying  to  get  Strachan  in  a  position  so  that  he 
provides  a  defense  for  Haldeman. 

Now,  these  are  subtle  facts,  but  the  fact  is  they  are  there,  April  11, 
Strachan  goes  to  the  grand  jury  and  he  tells  what  he  has  been  indicted 
for.  He  is  accused  of  perjur3\  On  Ai)ril  11,  he  tells  a  story  that  defends 
Haldeman's  involvement  in  the  coverup,  relates  to  the  payment  of 
$350,000, 

All  right,  now,  at  the  time  Strachan  goes  on  April  11,  the  Presi- 
dent of  the  United  States,  Haldeman,  and  Ehrlichman  do  not  antici- 
pate that  this  investigation  is  going  to  go  beyond  June  17. 

In  other  words,  what  I  am  saying  is  on  the  morning  of  the  14th, 
when  they  say  Mitchell  must  go,  thev  are  only  afraid — their  reason 
for  having  Mitchell  go  is  that  that  will  cap  the  well.  That  is  the  dyna- 
mite in  the  well  and  it  will  stop  at  June  17. 

Now,  they  know  what  Strachan  is,  they  know  what  is  happening  to 
Strachan.  It  is  very  apparent  in  the  April  14  and  15  conversations. 
They  are  w^ell  on  top  of  what  he  said  to  the  grand  jury  on  April  11. 
When  they  know  Magruder  is  going  to  go,  they  work  and  try  to  shake 
Strachan  as  Haldeman's  defense  to  what  ISIagruder  will  say. 

So  I  am  saying  to  you  it  is  not  just  a  matter  of  getting  information 
and  passing  it  on.  On  analysis,  it  is  trying  to  find  out  what  the  incrimi- 
nating proof  is  and  then  either  reshaping  it  in  some  manner  consistent 
witli  innocence,  or  getting  it  out  to  other  people  to  reshape. 

So  it  seems  to  me  a  fair  reading  of  this  should  not  permit  you  to 
stop  with  just,  he  is  getting  information  and  he  is  feeding  it  to  people. 
He  is  an  active  participant  in  the  shaping  and  use  to  wdiich  that  in- 
formation he  gets  is  put. 

I  guess  just  as  an  average  fellow  reading  that.  I  have  to  think  tha^ 
he  is  Avearing  two  hats.  He  is  wearing  the  hat  of  the  President  of  tiie 
United  States,  which  permits  Henry  Petersen  to  dutifully  give  him 
information;  and  then  he  is  wearing  the  hat  of  the  confidant  of  tlie 
suspects,  Haldeman  and  Ehrlichman,  to  whom  he  is  giving  the  infor- 
mation and  giving  advice  as  to  how  to  use  it. 

So  it  is  presumptuous,  I  have  not  studied  the  legal  situation,  but 
it  certainly  seems  to  me  that  it  is  worthy  of  consideration  and  if  you 
do  consider  it,  you  ought  to  look  at  the  full  dimension  of  the  conduct, 

Mr,  Drinan,  Mr,  Chairman  ? 

The  Chairman,  Father  Drinan. 

Mr.  Drixax,  Mr.  Cates,  could  you  find  something  for  us  of  an  objec- 
tive nature  concerning  this  relationships  ? 
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Granted,  it  is  an  nniisual  case,  but  what  would  Mr.  Petersen  do  in 
an  oi'dinary  situation  if  there  liad  been  a  break-in  in  a  corporation 
and  if  there  had  been  some  situation  where  the  vice  president,  let's 
assume  of  the  corporation  were  suspected.  Are  there  any  rulings  of  the 
Attorney  General  how  far  the  prosecutor  can  go  in  collaborating  with 
people,  feeding  them  and  sharing  with  them  information  in  order 
to  break  the  case  ?  Are  there  an}^  rules  of  the  Judicial  Conference,  are 
there  any  rules  of  the  U.S.  Attornej^s  that  Mr,  Petersen  may  have 
violated  'i 

I  would  like  to  have  some  o])jective  standards  because  the  interpreta- 
tion of  this  relationship,  it  seems  to  me,  depends  upon  one's  views  of 
the  motives  of  the  President.  Assuming  that  the  President  is  innocent 
and  wants  to  crack  this  thing,  if  you  put  that  construction  on,  then 
you  would  say  Petersen  is  doing  his  job  and  the  President  is  doing  his 
job.  Are  there  any  objective  norms  by  which  we  could  make  some 
evaluation? 

Mr.  Gates.  I  guess  I  would  only  have  to  say,  sir.  that  Henry  Peter- 
sen has  expressed  the  fact  that  he  felt  it  appropriate  to  discuss  these 
matters  with  the  highest  officer  of  the  land,  who  he  considered  his 
boss. 

I  have  a  very  difficult  time  feeling  that  he  did  not  haA'e  the  right  to 
discuss  this.  I  would  know  of  no  canon  of  ethics  that  would  bar  against 
that. 

]Mr.  HuNGATE.  Would  the  gentleman  yield  ? 

It  seems  to  me  that  in  questioning  him,  INIr.  Petersen  indicated  that 
he  would  do  this  for  a  Senator  or  a  Congressman  if  they  had  someone 
on  their  staff  that  they  ought  to  get  rif  of.  But  when  asked  how  man}'' 
times  he  had  done  it  or  how  many  times  in  a  year,  he  gave  no  answer. 

When  asked  what  the  normal  lead  time  on  warnings  was,  he  had 
no  answer. 

Mr.  Waldie.  Would  the  gentleman  yield  ? 

Mr.  Hungate.  Yes. 

Mr.  Waldie.  He  made  another  distinction  which  I  think  is  import- 
ant. He  said  he  would  not  disclose  grand  jury  testimony:  he  said 
he  would  only  disclose  ultimate  conclusions  and  he  made  a  dis- 
tinction  

The  CiiAiRMAisr.  That  is  right. 

Mr.  Waldie  [continuing].  Between  ultimate  facts  and  other  facts. 
It  is  a  distinction  I  did  not  understand.  But  I  understood  he  indicated 
it  would  be  improper  to  disclose  grand  jury  evidence  to  even  the  Presi- 
dent of  the  United  States. 

Did  you  not  understand  that  ?  Did  I  misunderstand  the  evidence  in 
that  regard? 

What  did  he  make  the  distinct  between  ultimate  fact  on.  then  ?  What 
was  all  that  nonsense  ? 

Mr,  Rangel.  He  said  he  thought  there  would  be  nothing  wrong  if 
in  fact  he  did  do  that,  but  he  did  not  do  it.  But  he  had  indicated  he 
did  not  find  any  wrongdoing  even  in  giving  the  President  grand  jury 
information. 

Mr.  Drinan.  Mr.  Chairman  ? 

The  Chairman.  Father  Drinan. 

Mr.  Drixan.  Mr.  Gates,  do  you  think  it  changed  the  situation 
because  Mr.  Petersen,  in  effect,  was  the  Attorney  General  of  the  United 
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States  in  this  situation?  He  was  designated  as  that,  he  was  Acting 
Attorney  General. 

If  he  had  in  fact  been  the  Attorney  General,  would  the  situation 
have  been  any  different? 

Mr.  Gates.  I  looked,  really,  at  it  from  analyzing  the  President's 
conduct  and  I  guess  I  am  not  offended  by  the  fact  that  material  was 
imparted  to  him.  I  am  offended  by,  for  example,  the  statements  to 
Henry  Petersen  that  were  untrue,  the  recitation  of  facts,  for  example, 
relating  to  his  conversation  with  John  Dean. 

He  has  a  conversation  on  JNIarch  21  with  John  Dean.  He  reports 
this  to  Henry  Petersen  in  a  way  that  is  not  true  and  he  reports  it  to 
Henry  Petersen  on  April  27  after  he  has  had  Haldeman  listen  to  the 
tape. 

So  I  see  a  whole  pattern  of  real  what  I  would  feel  was  an  inter- 
ference with  Henry  Petersen's  decision ■ 

INIr.  Drinan.  Your  real  question,  though,  is  not  the  relationship  to 
Henry  Petersen.  It  is  the  misuse  as  you  see  it  by  the  President  of 
information,  however  obtained  ? 

]Mr.  Gates.  That  is  right,  sir.  That  is  the  way  I  feel. 

Mr.  Seiberling.  If  I  may- • 

Ms.  HoLTZMAN.  Along  those  lines,  I  was  wondering  if  you  would 
address  yourself  to  an  area  not  reall}'  covered  in  tliis  summary  of 
information,  namely,  the  obligation  of  the  President  to  impart  to  the 
Attorney  General  or  Acting  Attorney  General  information  that  he 
had  already  received  regarding  the  facts  of  the  coverup  and  some 
prior  involvement? 

Can  you  comment  on  that  ?  Because  I  remember  asking  Mr.  Peter- 
sen those  questions  and  I  do  not  see  this  area  analyzed. 

Mr.  Gates.  Well,  I  see  it  just  in  terms  of  the  human  conduct.  We  are 
really  trying  to  analyze  from  what  went  on,  what  we  see,  what 
happened. 

I  think,  I  guess  I  am  telling  you  that  I  see  a  lot  of  evidence  tliat 
shows  a  misuse  of  the  highest  law  enforcement  office  in  the  world  or 
in  the  United  States  by  the  President.  One  manifestation  of  that  is 
the  kind  of  things  we  are  talking  about,  getting  information,  feeding 
it  to  the  people,  using  it. 

Another  thing  is  not  to  tell  him  what  you  know,  not  to  advise  him. 
I  just  think  it  is  another  dimension  of  the  exact  same  situation. 

We  are  seeing — it  is  like  when  I  look  at  the  President  with  Henry 
Petersen,  I  envision  myself  as  a  defense  lawyer  going  to  the  prosecu- 
tion, trying  to  learn  things,  trying  to  discredit  witnesses,  trying  to 
build  up  my  own,  the  people  I  represent. 

I  see  him  performing  roles  that  I  perform  for  a  suspect.  And  I 
guess  in  this  setting,  I  think  that  is  a  misuse  of  his  power  in  office. 

Mr.  Davis.  I  just  wanted  to  come  back  to  what  I  understood 
Mr.  Petersen's  point  to  be  when  he  was  talking  to  you  about  whether 
this  was  a  misuse  of  the  information  that  he  had  given  the  President. 

As  I  understood,  reading  his  testimony,  he  was  saying  that  it  really 
does  not  turn  on  whether  he  was  giving  the  President  information 
from  a  grand  jury  or  just  general  information  about  the  course  and 
direction  of  the  investigation. 

He  told  you  that  the  important  question  from  a  legal  point  of  view 
was  the  use  that  the  President  made  of  that  information.  Whether  he 
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used  it  in  a  good-faith  effort  to  acquaint  people,  his  aides,  with  the 
fact  that  there  were  allegations  against  them,  or  whether  he  used  it 
corruptly,  with  bad  motives,  to  interfere  with  the  investigation  and  to 
assist  the  people  under  investigation  in  rebuffing  and  resisting  the 
investigation  instituted  against  them.  That  was  m}^  understanding  of 
his  testimony. 

The  second  point  I  just  wanted  to  touch  on  briefly  occurred  to  me 
when  Dick  Gates  talked  about  Strachan  and  the  President's  activity 
with  respect  to  Strachan  and  to  April  14, 1  just  wanted  to  remind  the 
committee  that  it  was  on  March  13  that  John  Dean  told  the  President 
that  Straclian  knew  about  the  break-in  in  advance  and  John  Dean 
told  the  President  on  March  13  that  Strachan  had  lied.  And  he  said 
that  it  was  a  matter  of  personal  loyalty  for  Strachan  to  lie,  that  he  did 
not  have  to  be  asked  to  lie ;  he  just  did  it. 

Then  on  the  night  of  March  21,  when  the  President  dictated  his 
recollections  of  the  events  of  the  day,  he  said  that  Strachan  has  been 
a  courageous  fellow  through  all  of  this  and  that  he  had  knowledge  of 
the  matter. 

Then  on  April  14,  in  the  eA^ents  that  Mr.  Gates  was  discussing,  the 
President  says,  after  hearing  the  report  of  what  Magruder  is  going 
to  say  about  his  contracts  w^ith  Strachan,  he  tells  both  Haldeman  and 
Ehrlichman  to  get  with  Strachan  and  to  cover  these  points. 

Late  that  night  he  talks  to  Ehrlichman  on  the  telephone  at  11 :55, 
and  he  says,  be  sure  you  are  going  to  meet  with  Strachan,  be  sure  you 
put  him  through — I  think  the  phrase  is  "a  little  wringer." 

Mv.  Gill.  There  is  one  other  thing  along  the  lines  of  what 
Ms.  Ploltzman  asked  with  reference  to  Petersen,  the  dimension  of 
whether  the  President  goes  forward  and  tells  Petersen  what  he  knows 
relates  to  the  issue  of  the  Fielding  break-in.  You  recall  Mr.  Petersen 
told  him  about  it  on  April  18.  lie  presented  the  Silbert  memorandum 
and  said,  Mr.  President,  do  you  know  anything  about  this  ^r  where 
I  can  get  information  ? 

He  answered,  no,  you  stay  out  of  that,  that  is  national  security. 
And  he  turned  it  off. 

Mr.  Petersen  said,  Mr.  President,  do  you  loiow  where  I  can  get  in- 
formation ?  And  the  President's  answer  was,  no,  I  do  not. 

Of  course,  the  President  had  been  informed  about  it  as  far  back 
as  March  17  without  any  dispute  by  Dean.  He  told  the  Acting  Attorney 
General,  in  essence,  that  he  did  not  know  where  there  was  any  infor- 
mation on  the  subject. 

So  there  is  a  dimension  to  the  relationship  to  Petersen  that  in  ad- 
dition to  it  as  a  direct  issue,  how  it  relates  to  the  coverup  of  other  ac- 
tivities, whether  he  is  using  Petersen  as  a  part  of  covering  up  things 
or  conduct  related  to  a  coverup. 

Mr.  Dennis.  iSIr.  Ghairman.  I  think  we  have  to  be  careful  here  to 
keep  in  mind  what  we  are  doing.  The  question  is  whether  we  have 
got  an  impeachable  offense. 

Now,  if  you  have  got  a  situation  on  one  hand  where  the  President 
of  the  United  States  is  deliberately  obstructing  justice,  intentionally 
leaking  information  to  putative  defendants  so  as  to  help  them  to  get 
off  the  hook,  taking  active  measures  to  that  end  and  with  that  in- 
tent— as  Mr.  Davis  says,  the  intent  is  all  important — that  is  one  thing. 

Establishing  to  our  individual  satisfaction  that  mavbe  he  did  not  act 
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completely  as  we  avouM  like  to  see  a  ijentleinaii  act  in  every  relation- 
ship of  life  or  that  he  did  not  tell  Heniy  Petersen  everything  he  knew 
at  some  given  point  in  the  course  of  their  conversation  is  something 
else  again. 

Let's  not  get  too  enthusiastic  here.  This  is  a  ease  of  circumstantial 
evidence  and  circumstantial  evidence  is  all  right,  but  it  can  be  argued 
both  ways  and  will  be,  and  if  you  are  going  to  have  a  ca.se  of  impeach- 
ment that  will  stand  np  on  cii'cumstantial  evidence,  you  liave  got  first 
the  problem  that  tlie  i)rosecution  always  has.  You  have  the  burden  of 
i:>roof. 

Second,  you  have  got  the  problem  with  the  House  and  the  American 
people  that  you  are  talking  about  the  President,  and  they  are  not  all 
going  to  take  every  intendment  against  him,  you  know,  even  if  maybe 
some  of  us  do. 

I  just  throw  that  out. 

Mr.  Seiberltxg.  Will  the  gentleman  yield  on  that? 

Mr.  Dexxis.  Sure. 

Mr.  Seiberlixg.  I  wonder  if  the  gentleman  recognizes  the  distinc- 
tion between  the  President  and  just  any  other  gentleman,  because  it 
isn't  the  question  of  whether  it  isn't  the  kind  of  thing  for  a  gentleman 
to  do.  but  he  is  the  President  of  the  TTnitcd  States  who  is  in  a  unique 
position,  who  is  charged  with  administering  and  executing  the  laws, 
and  yet  he  is  withholding  information. 

Mr.  HuxGATE.  Will  the  gentleman  yield  ? 

Mr.  Dennis,  if  the  gentleman  will  yield  on  that,  I  don't  forget  he's 
different,  but  I  don't  necessarily  think  it's  a  criminal  offense,  because 
he  doesn't  tell  Petersen  that  he's  listened  to  a  tape.  Now,  maybe  he 
should  and  maybe  he  shouldn't.  I  am  talking  about  whether  it  is  an 
offense.  After  all,  he  is  the  chief  law  enforcement  officer  himself,  and 
he  may  be  deciding  whether  or  not  to  fire  these  guys  and  this  and  that. 
And  just  whether  he  didn't  tell  Petersen  something  at  some  point  in 
time  is  not  conclusive  of  anything. 

Mr.  Drix'ax".  Mr.  Chairman  ? 

jNIr.  Seiberlix'G.  The  question  is  Avhcther  it  is  compatible  with  the 
constitutional  mandate  that  he  faithfully  execute  the  laws,  and  that's 
really  what  we  have  to  decide. 

The  Chairmax.  We  are  going  to  have  to  say  all  this  in  5  more  min- 
utes, because  I  am  going  to  bang  the  gavel  in  5  minutes. 

Mr.  Hfx-^gate.  Mr.  Chairman?  Mr,  Chairman?  I  tliink  the  gentle- 
man from  Indiana  makes  to  some  extent  the  same  point  that  the  gentle- 
man from  Ohio  is  making.  The  President  is  different,  and  we  must 
recognize  that  the  inferences  will  not  all  be  drawn  against  him.  Tliey 
will  be  drawn  for  him  in  some  cases,  and  for  him  because  he  is  the 
President  in  some  cases.  It  is  a  real  problem. 

Mr.  Drixax^.  Mr.  Chairman,  I  want  to  hear  these  people  who  know 
so  much  about  this  case,  and  I  would  like  them  also  to  go  into  the  two 
areas  where  I  think  Mr.  Doar  said  they  wanted  to  cover.  Did  you  ? 

]Mr.  Rax'gel,  Mr.  Chairman,  maybe  INIr.  Dennis  can  get  some  of  his 
Eepidilican  colleagues  together  when  we  adjourn  and  we  might  have 
an  informal  briefing  to  go  over  some  of  these  more  serious  questions 
that  we  are  considering. 

Mr.  Dexxis.  I  don't  see  many  of  my  Republican  colleagues  here. 
I  am  the  most  enthusiastic  man  you  have  got. 

IMr.  DoAR.  We  had  completed  the  matters  we  wanted  to  cover. 
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Mr.  Drinan.  Well,  there  are  other  areas.  Have  you  touched  upon 
every  single  item  in  the  book  ? 

Mr.  DoAR.  No. 

Mr.  Drinan.  I  mean  in  this  here  ? 

Mr.  DoAR.  No. 

]Mr.  Drinan.  Well,  I  have  questions  about  some  of  the  others,  but 
we  can  defer  them  until  another  time. 

JNIr.  DoAR.  Let  me  say,  jNIr.  Chairman,  that  any  staff  members  here 
at  the  table  over  the  weekend,  and  Monday  and  Tuesday  next  week, 
are  available  to  meet  with  the  members  individually,  in  small  groups, 
or  however  the  chairman  wishes  on  any  particular  subject  that  the 
members  wish. 

jNIr.  Fish.  Mr.  Chairman,  I  understand  that  we  are  meeting  Mon- 
day at  2  p.m.  for  a  business  session  ? 

The  CHAiRaiAN.  Well,  we  are  going  to  first  meet  at  10 :30  on  Monday 
morning  to  hear  Mr.  Garrison.  Mr.  Garrison  will  have  his  briefing  to 
present  at  that  time,  and  following  that,  in  the  afternoon,  we  will  dis- 
pose of  the  business  matters,  and  some  of  the  matters  will  relate  to  pro- 
cedures that  will  be  adopted,  and  each  of  you  has,  I  think,  a  set  of  the 
proposed  procedural  resolution  that  we  intend  to  consider  and  hope- 
fully we  may  adopt  some  form  of  this  so  that  we  have  very  orderly 
debate  and  together  with  that  we  may  have  to  consider  at  that  time, 
since  it  is  on  the  agenda,  if  the  House  will  have  acted  on  the  question 
as  to  whether  or  not  to  permit  live  television  and  that  will  be  a  matter 
that  could  be  appropriately  before  the  committee.  Plus  the  releasing 
of  the  other  materials,  such  as  the  political  memoranda  which  has  as 
yet  not  been  formally  released  by  the  committee. 

Mr.  Fish.  Thank  you,  Mr.  Chairman.  I  was  particularly  concerned 
as  to — we  meet  Mr.  Garrison  on  Monday  morning,  and  we  all  received 
quite  a  large  brief  from  Mr.  St.  Clair  late  in  the  afternoon  yesterday, 
and  I  found  today  and  yesterday  with  counsel  to  be  extremely  helpful 
and  was  hoping  that  at  some  point  prior  to  Wednesday,  following  our 
chance  to  read  Mr.  St.  Clair's  brief,  and  following  Mr.  Garrison's  pre- 
sentation, that  we  would  have  a  chance  to  come  back  with  the  full 
complement  of  counsel,  perhaps  on  Tuesday,  to  have  further  sessions 
such  as  this  one. 

The  Chairman.  You  mean  as  an  informal  group  ? 

Mr.  Fish.  Yes,  sir. 

;Mr.  Manx.  Mr.  Chairman  ? 

The  Chairman.  Well,  I  am  sure  that  if  it  would  be  helpful,  then, 
fine,  we  will  do  so. 

Incidentally,  it  was  hoped  that  rather  than  this  kind  of  a  setup,  we 
could  have — and  this  was  a  suggestion  by  Mr.  Mann,  which  unfortun- 
ately we  couldn't  at  all  implement,  but  I  thought  it  was  a  good  sugges- 
tion— we  could  have  sat  around  the  table  and  discussed  this  across  the 
table,  but  we  couldn't  get  a  custodian  and  the  microphone  and  the 
table,  so  we  weren't  able  to  implement  that  kind  of  a  plan. 

Mr.  Rangel.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Mann. 

Mr.  Mann.  Mr.  Chairman,  we  might  still,  Mr.  Fish 

The  Chairman.  Mr.  Fish,  Mr.  Mann  is 

Mr.  Mann.  I  just  wanted  to  agree  with  you  that  I  found  this  very 
helpful  and  that  perhaps  certainly  Tuesday  as  a  minimum,  we  can 
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continue  this  sort  of  thing,  and  the  chairman  has  suggested,  mentioned, 
if  we  could  put  a  rectangidar  set  of  tables  out  here  with  proper  audio — 
and  I  don't  know  how  we  can  do  that — we  might  have  a  very,  very 
useful  discussion.  We  might  have  a  discussion  that  will  actually  lead 
us  into  a  discussion  of  the  multiple  articles  that  we  have.  Otherwise, 
I  see  the  more  formalized  television  appearance  of  this  committee  as 
being  somewhat  chaotic  and  drawn  out  and  I  think  that  a  discussion 
of  the  type  that  we  are  carrying  on  here,  directed  towards  the  articles 
that  we  have,  could  substantially  narrow  the  issues  and  keep  some 
rather  extreme  positions  from  being  brought  up,  really.  And  in  our 
formal  debate,  by  eliminating  them  by  consensus  earlier — and  I  think 
Tuesday  is  late  enough  to  do  that,  perhaps  even  Monday  afternoon 
after  our  business  we  can  do  that,  and  to  some  extent  do  it  after  our 
session  Monday  morning,  or  Monday. 

The  CiiAiRMAisr.  Or  Monday  evening. 

Mr.  Rangel.  Mr.  Chairman  ? 

Mr,  Seiberling.  Mr.  Chairman  ? 

The  Ch AIRMAN.  Mr.  Rangel. 

Mr.  Rangel.  In  following  that  up,  that  we  do  it  without  the  benefit 
of  a  stenographer,  that  we  just  get  together  informally  where  we  can 
just  make  our  exchanges  as  lawyers  and  members  rather  than  abide  by 
the  somewhat  formal  rules  of  procedure. 

Mr.  Seiberling.  Mr.  Chairman  ? 

The  Chairman.  Well,  that's  fine.  I  think  that  that  can  be  helpful. 
Mr.  Seiberling. 

Mr.  Seiberling.  I  just  wanted  to  find  out  whether  we  are  going  to 
get  any  presentation  of  the  kind  we  have  just  been  through  with  respect 
to  the  issues  of  the  impoundment  and  the  secret  bombing  of  Cambodia, 
which  we  did  cover  inthe  evidentiary  presentation  ? 

Mr.  HoGAN.  INIr.  Chairman  ? 

The  Chairman.  Mr.  Hogan. 

Mr.  Hogan.  I  just  want  to  say  if  we  are  not  going  to  go  by  the  rules, 
I  think  we  ought  to  all  agree  to  leave  all  weapons  before  we  come  into 
the  session. 

Mr.  Seiberling.  Could  we  have  an  answer  to  my  question,  INIr. 
Chairman  ? 

'The  Chairman.  Well,  the  Chair  had  not  expected  that  there  would 
be  any  further  presentation  other  than  these  informal  briefing  sessions 
had  developed,  and  thought  that  we  would  highlight  these  now.  I  think 
that  you  are  always  free  to  request  further  briefings,  and  I  think  staff 
has  already  indicated  that. 

Mr.  Hogan.  Mr.  Chairman,  the  real  reason  I  sought  recognition  is 
a  housekeeping  suggestion.  At  the  end  of  each  year  the  House  gives  us 
trunks  in  which  to  put  some  of  our  materials,  and  if  we  have  any  money 
left  over  from  our  budget,  I  would  recommend  that  provisions  be  made 
for  extra  trunks  for  members  of  this  committee  to  take  care  of  all  of 
the  materials. 

The  Chairman.  I  am  sure  that  we  can  make  an  appropriate  request 
of  the  Clerk  of  the  House. 

]\Ir.  Hogan.  I  thank  the  Chair. 

The  CiiAiR]\rAN.  The  committee  now  stands  adjourned. 

[Whereupon,  at  4  lOD  p.m.,  the  committee  was  recessed  until  iMondav, 
July  22,  1974,  at  10 :30  a.m.] 
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Schell,  assistant  counsel;  Franklin  G.  Polk,  associate  counsel,  Thomas 
E.  INIooney.  associate  counsel ;  Michael  W.  Blommer,  associate  counsel. 

Also  present:  James  D.  St.  Clair,  special  counsel  to  the  President; 
John  A.  McCahill,  assistant  special  counsel ;  and  Malcolm  J.  Howard, 
assistant  special  counsel. 

The  Chairman.  Good  morning. 

As  had  been  previously  noted  we  were  scheduled  to  hear  Mr.  Garri- 
son and  I  understand  that  Mr.  Garrison  is  ready  to  present  his  brief- 
ing, and  as  we  did  in  the  case  of  Mr.  Doar,  the  Chair  hopes  that  we 
would  permit  Mr.  Garrison  to  go  on  and  to  complete  his  statement 
before  any  questions  are  directed.  Mr.  Garrison. 

Mr.  Garrison.  Thank  you,  Mr.  Chairman,  and  ladies  and  gentlemen 
of  the  committee.  Good  morning. 

First,  I  would  like  to  thank  the  chairman  and  the  committee  for 
giving  me  this  opportunity  to  present  views  relating  to  the  question  of 
the  impeachment  of  the  President.  I  distributed  to  you  a  little  cartoon 
that  appeared  in  the  newspaper  this  morning,  and  I  did  it  for  two  rea- 
sons. One,  frankly  I  think  it  is  funny,  but  secondly,  to  the  extent  that 
one  would  take  a  serious  connotation  to  the  concluding  frame  of  that 
cartoon,  I  would  like  to  utilize  that  device  to  express  a  contrary  view. 

As  a  member  of  the  staff,  having  sat  through  just  about  every  ses- 
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sion  of  the  committee  during  the  course  of  this  inquiry,  I  woukl  like  to 
associate  myself  witli  those  wlio  have  described  tliese  proceedinos  as 
emhiently  responsible,  fair  and  indicative  of  an  effort  to  establisii  the 
truth.  To  the  extent  that  views  have  been  expressed  elsewhere  to  the 
contrary,  I  disassociate  myself  from  those  views. 

Xow,  with  respect  to  the  presentation  of  written  materials  that  I 
had  told  you  last  Aveek  we  hoped  to  have  available  today :  in  fact,  for  a 
variety  of  basically  mechanical  and  administrative  problems,  which 
I  am  sure  you  can  appreciate,  given  the  short  time  we  have  had  to 
work  on  this,  we  have  simply  been  unable  to  pi-epare  more  than  a  small 
l)ortion  of  those  materials  for  distribution  today.  During  the  rest  of 
the  week,  sections  relating  to  the  discussions  of  the  facts  and  the  law  in 
such  other  areas  of  the  inquiry  as  time  and  manpower  permit  will  be 
distributed  to  the  Members  in  the  belief  that  so  long  as  the  connnittee 
is  still  in  the  process  of  deliberating  on  this  matter,  it  is  api:)ropriate 
to  provide  views  on  the  facts  and  the  law. 

[Note. — The  material  referred  to  above  may  be  found  in  a  previ- 
ously published  publication  entitled  ''Minority  ^Memorandum  on  Facts 
and  Law"  released  by  the  House  Judiciary  Committee  in  July  1074.1 

In  addition  to  stating  my  immense  gratitude  to  the  minority  staff 
for  their  almost  super-human  eft'orts  these  several  days,  I  want  to 
express  my  appreciation  to  Mr.  Doar's  staff  for  the  full  cooperation 
which  they  have  shown  in  assisting  the  minority  lawyers  in  prepara- 
tion of  this  memorandum.  I  would  like  also  to  say  that  this  is  indica- 
tive of  the  spirit  of  good  will  and  principle  Avhich  Mv.  Doar  has 
exhibited  throughout  this  inquiry. 

The  subject  of  my  presentation  this  morning.  T  think  could  best 
be  described  as  the  role  of  politics,  with  a  capital  P,  in  the  impeach- 
ment process.  And  by  that  I  mean,  ladies  and  gentlemen,  of  course 
not  the  role  of  partisan  politics,  but  the  role  of  politics  in  the  sense  of 
gov^ernment  policy — determinations  of  what  is  in  the  public  interest. 

I  would  like  to  discuss  the  role  of  politics  in  the  context  of  several 
topics.  One,  the  nature  of  this  institution ;  two,  the  House  of  Repre- 
sentatives; three,  the  nature  of  the  impeachment  process;  four,  the 
nature  of  this  inquiry  and  finally  the  nature  of  the  facts. 

As  a  previous  member  of  the  permanent  staff  of  this  committee,  I 
have  had  and  do  have  nothing  but  the  ultimate  regard  and  respect 
for  the  House  of  Representatives  as  an  institution.  I  was  delighted  to 
have  the  opportunity  to  come  to  this  committee's  staff  in  December  of 
last  year  to  work  on  this  project. 

But,  it  is  important  to  note  that  this  is  a  political  body  in  the  finest 
sense  of  the  word.  The  House  of  Representatives  is  designed  to  func- 
tion as  a  representative  of  people.  It  is  essentially  bipartisan,  and  not 
nonpartisan,  in  composition,  and  I  think  that  any  congi-essional  enter- 
prise should  reflect  the  character  of  the  institution 

It  has  a  bearing  on  the  question  of  the  factfinding  process  here  to 
discuss  briefly  the  nature  of  the  role  of  the  staff  in  the  conduct  of  this 
inquiry  And  if  you  will  bear  with  me,  I  would  like  to  do  that  for  a 
moment.  I  think  it  would  be  absurd  to  appear  here  this  morning,  in 
whatever  capacity  I  am  appearing,  without  making  any  note  of  the 
evolution  of  the  staff  structure  in  recent  days  and  weeks.  A  nonpaiti- 
san  staff',  which  is  the  concept  u])on  which  this  staff  was  founded  in 
December  and  January,  is  not  unprecedented  in  the  history  of  Con- 
gress, but  it  is  certainly  atypical.  Only  where  there  is  an  area  of  iii(|uiry 
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which  requires  a  great  deal  of  expertise,  which  is  true  in  the  case  of  the 
Joint  Committee,  a  modification  of  the  normal  congressional  system 
of  staffing  is  deemed  appropriate. 

But,  I  would  like  to  make  the  point  again,  only  because  I  think  it 
has  relevance  to  the  question  of  the  factfinding  process,  and  frankly 

I  am  delighted  to  be  able  to  make  the  point  openly,  looking  the  ]\Iem- 
bers  in  the  eyes,  not  covertly :  in  retrospect,  I  am  sorry  that  the  staff 
was  established  from  the  outset  as  a  nonpartisan  staff.  I  think  the 
Members  on  both  sides  of  the  aisle  would  have  been  better  served  if 
there  had  been  a  concept  prevailing  in  the  nature  of  bipartisanship 
rather  than  nonpartisanship. 

The  reason  I  say  that  is  because,  I  think,  unlike  those  who  have  not 
liad  the  experience  of  working  either  with  or  in  a  bipartisan  staff,  I 
felt,  when  I  worked  on  this  committee  staff  the  first  time  around,  that 
the  degree  of  mutual  trust  and  cooperation  between  the  minority  and 
majority  members  of  this  committee  staff  was  one  of  the  most  im]3res- 
sive  filings  that  I  had  experienced  in  my  brief  political  career.  I  think 
that  we  may  have,  in  an  effort  to  assure  the  appearance  of  fairness — 
and  I  know  this  was  precisely  the  motivation,  an  effort  to  let  the  coun- 
rry  know  that  we  were  all  trying  to  be  fair  about  this  matter— simply 
ignored  the  benefits  to  the  factfinding  process  that  a  recognition  of 
partisan  interests  that  differ  would  have  provided. 

The  CiiAiRMAx.  May  I  interrupt  you?  And  I  think  it  is  important 
that  I  do  interrupt  you,  Mr.  Garrison. 

I  think  that  I  would  be  less  than  fair  and  candid  with  this  commit- 
tee if  I  were  not  to  state  that  this  surprises  me  that  you  harbor  this 
kind  of  an  opinion,  because  if  you  will  recall  when  Mr.  Hutchinson 
first  sent  you  to  see  me,  and  met  with  me  before  you  Avere  officially 
hired,  I  asked  whether  or  not  in  your  view  you  would  take  any  posi- 
tion other  than  a  nonadvocate,  nonpartisan  position  and  I  told  you 
then  and  there  that  if  I  thought  that  you  would  take  an  advocate  posi- 
tion, I  could  not,  in  good  conscience,  hire  you.  That  was  the  under- 
standing that  I  had  had  with  Mr.  Hutchinson  and  you  then  and  there 
agreed  with  me  that  would  be  the  position  and  the  only  position  that 
3^ou  felt  fair  to  take. 

Now,  I  state  that  because  I  believe  that  it  is  important  that  that  lie 
on  the  i-ecord. 

Mr.  Garrisox.  I  agi-ee  entirely,  Mr.  Chairman,  that  was  exactly 
what  you  and  I  discussed  and  that  is  why  I  used  the  phrase  in  my 
presentation  that  in  retrospect  I  think  it  was  probably  a  mistake  to 
have  established  a  staff  structure  which  was  based  upon  an  erroneous 
premise  that  people  don't  tend  to  divide  philosophically  along  very, 
very  general  lines.  And  I  am  thinking  of  it  functionally,  also,  in  terms 
of  the  service  provided  to  the  members  of  the  committee. 

But  the  chairman  is  absolutely  correct  that  the  original  staff  struc- 
ture was  one  which  I  had  liad  a  part  in  creating. 

I  would  point  out  that  tlie  question  of  partisan  representation  on  the 
staff',  though,  does  not  have  to  be  a  matter  of  fighting  and  scheming 
and  all  of  the  negative  things  which  the  public  might  associate  with 
partisanship.  And  I  would  like  to  point  out,  for  example,  that  in  the 
selection  of  minority  staff'  members  for  this  inquiry,  in  fact  3  of  the 

II  minority  lawyers  that  I  hired  have  been  or  are  registered  Demo- 
crats, which  is  a  someAvhat  higher  ratio,  if  you  Avant  to  look  at  it  in 
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those  terms,  tlian  the  2  or  o  registered  Republicans  out  of  27  majority 
lawyers. 

No^v,  my  only  point  is  that  I  have  never  viewed  it  as  the  role  of 
minority  staff  simply  to  grind  a  partisan  ax  or  to  be  an  advocate 
in  its  own  right,  Tlic  only  advocacy  in  which  any  members  of  tlie 
staff  are  really  entitled  to  engage  is  that  on  behalf  of  their  Members, 
on  behalf  of  their  clients,  but  it  is  that  very  advocacy  of  our  clients' 
viewpoints  which  I  think  in  the  context  of  this  inqiiiry  was  unfor- 
tunately suppressed,  and  I  think  it  was  done  so  because  of  the  system 
and  not  because  of  anyone's  intention  to  do  so. 

Mr.  McClort.  ]Mr.  Chairman,  may  I  make  a  comment,  perhaps 
relevant  to  the  comment  you  made  and  the  statement  that  Mr.  Gar- 
rison is  making  now?  Because  I  was  a  strong  supporter  of  the 
l)ipartisan  staff',  the  integrated  or  bipartisan  nature  of  the  staff,  and 
I  think  that  it  was,  I  think  it  was  eminently  successful,  and  I  have 
felt  that  the  staff  presentation  throughout  the  entire  investigative 
portion  of  the  inquiry  was  completely  fair  and  impartial  and  objective. 

The  reason  I  think  that  we  are  at  this — we  are  experiencing  this 
sort  of  shifting  staff,  or  change  in  status  perhaps  of  staff  service,  is 
that  at  the  end  of  the  objective  inquiry  we  come  to  a  point  where 
we  have  to  be  decisionmakers  and  we  do  have  to,  we  do  have  to  be 
represented  as  a  Republican  and  Democratic  membei'S  of  this  com- 
mittee regardless  of  our  views,  not  that  they  are  diametrically  opposed 
or  that  they  are  uniform  on  one  side  or  the  other,  which  they  are  not. 

And  so,  I  would  just  like  to — well,  sin.ce  the  tangent  that  the  gen- 
tleman is  talking  about  and  so  I  just  think  that  it  is  appropriate 
at  this  time  that  tliis  partisan  or  this  minority  position  be  emphasized 
and  be  represented. 

Mr.  Flowers.  ]\Ir.  Cliairman,  are  we  goi]ig  to  get  to  the  facts 
sometime  this  morning  ? 

The  Chairmax.  ^Ir.  Garrison,  please  proceed. 

Mr.  Garrison".  Thank  you.  The  train  of  thought  I  was  developing, 
ladies  and  gentlemen  of  the  committee,  is  that,  in  fact,  there  were 
implications  for  the  factfinding  process  in  terms  of  the  way  that  the 
staff  was  organized,  and  that  those  -were  sometimes  good,  sometimes 
bad  in  terms  of  what  ]\Ir.  IMcClory  referred  to  as  the  bipartisan  or 
nonpartisan  staff'  ])roducts.  Somf^times  a  presentation  of  facts  was 
diluted  from  what  it  would  have  been,  the  force  of  tliem,  if  the  minor- 
ity were  not  involved,  but  the  unfairness  to  both  sides  Avas  that  they 
were  diluted  enough  to  make  them  not  quite  pleasing  to  the  majority, 
but  they  could  never  be  stated  in  a  manner  which  was  really  worthy 
of  the  endorsement  of  the  minority'. 

Now,  at  this  point,  therefore,  we  have  arrived  at  a  statement  of  mat- 
ters which  were  not  brought  to  the  attention  of  the  committee  in  the 
presentation  by  Mr.  Doar  last  week,  and  this  is  to  serv^e  the  function, 
as  I  A-iew  it,  of  one  counsel  as  part  of  a  team  of  counsels  being  sure 
that  in  the  time  allowed  we  have  not  only  one  side  of  the  facts  to 
view,  but  all  of  the  revelant  considerations. 

And  I  want  to  turn  now  to  the  role  of  politics  in  the  impeachment 
process.  The  framers  considered  and  rejected  placing  impeachments 
and  the  trial  of  impeachments  in  the  judicial  system.  Proposals  for 
having  the  matter  adjudicated  by  the  Supreme  Court  or  in  a  Special 
Court  of  the  Nation  established  only   for  the  purpose  of  trying 
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impeachments  was  fully  discussed,  and  a  conscious  decision  was  made 
that  this  grave  matter  of  removing  an  officer  of  an  independent, 
coordinate  branch  of  the  Government  would  be  reserved  to  the  most 
representative  body  of  the  three  branches  of  Government,  the  Con- 
gi-ess.  We  have  therefore,  a  political  body  reviewing  evidence  relating 
to  whether  or  not  political  crimes,  and  I  use  that  word  crimes  without 
regard  to  whether  there  arc  statutory  ollenses  involved  or  not,  but 
reviewing  whether  political  crimes  have  been  committed  by  a  political 
officer  of  another  branch  of  Government. 

These  political  considerations  relating  to  the  public  welfare  and 
poVicy  of  the  Government  are  in  the  impeachment  process  legal  con- 
siderations, because  it  is  a  political  process,  political  considerations 
are  a  part  of  the  law  of  impeachment. 

This  concept  is  expressed  at  pages  9  and  10  of  the  introduction 
which  was  distributed  to  you  this  morning,  and  the  only  point  that 
is  being  made  here  is  that,  in  our  view,  impeachable  offenses  are  those 
for  which,  under  the  Constitution,  impeachment,  and  removal  b^'  the 
Senate  are  legally  permissible.  It  is  also  our  view  that  there  is  no 
impeachable  offense  for  which  the  sanction  of  removal  is  mandatory. 

The  House  in  the  first  instance  and  the  Senate  thereafter  exercise 
political  judgment  which  I  construe  to  mean  simply  balancing  the 
public  interest  in  the  premises.  The  question  facing  the  committee, 
and  thereafter  the  House,  is  not  simply  whether  the  President  did 
whatever  may  be  alleged.  The  question  is.  did  the  President  do  it, 
and  if  so,  what  are  the  implications  of  that  for  the  Nation  in  the 
light  of  all  competing  public  interests. 

In  exercising  its  discretion  whether  to  impeach,  the  House,  and 
thereafter  the  Senate,  if  impeachment  occurs,  exercises  a  discretion 
which,  in  my  judgment,  is  reviewable  only  by  the  people,  not  by  the 
courts.  It  is  not  only  permissible,  but  it  is  essential  to  the  character 
of  the  process,  that  those  political  judgments  be  made. 

My  own  view  of  the  role  of  the  House  is  that  of  all  of  those  institu- 
tions or  roles  in  other  areas  of  the  law  to  which  the  House  might 
be  analogized,  that  the  role  of  prudent  prosecutor  is  the  most  apt. 
The  prudent  prosecutor  begins  his  inquiry  without  bias  toward  the 
suspect.  He  proceeds  to  gather  the  evidence  from  every  source,  to 
reach  a  judgment  as  to  whether  the  individual  should  be  prosecuted. 

I  tend  to  feel  that  the  House  of  Representatives  is  really  to  be  con- 
sidered in  the  role  of  prudent  prosecutor.  The  House  doesn't  simply 
decide  that  the  President  should  be  impeached,  if  that  is  its  judgment, 
and  then  leave  it  to  someone  else  to  go  about  accomplishing  the 
removal.  The  House  decides  whether  it  will  seek  to  accomplish  the 
removal  by  going  to  the  Bar  of  the  Senate,  bringing  the  charge  from 
the  House  and  proceeding  to  prosecute  the  case. 

It  seems  to  me  that  when  your  staff'  reviews  the  facts  and  the  law 
pertinent  to  this  inquiry,  what  we  are  really  doing  is  serving  as  your 
in-house  counsel,  assisting  you  to  advise,  in  turn,  the  rest  of  the  pros- 
ecuting body  whether  or  not,  simply,  there  is  a  case.  And  I  would 
suggest  that  you  consider  whether  there  is  a  case  that  you  can  win,  in 
the  sense  that  the  evidence  is  sufficient  to  warrant  a  reasonable  belief 
on  your  part  that  the  outcome  of  the  process  will  be  that  which  the 
House  seeks  when  it  goes  to  the  Bar  of  the  Senate;  namely,  removal — 
a  successful  prosecution,  in  other  words. 


2040 

Xow,  I  realize  that  there  can  be  different  views  on  tliis.  We  have 
pre[)ared  a  memorandum  on  the  standard  of  proof,  which  will  be 
distributed  this  week  as  a  part  of  the  minority  memorandum,  and 
some  of  the  policy  considerations  which  we  feel  bear  upon  selecting-  the 
appro|)riate  standard  of  i)roof  are  discussed  in  that  memorandum  ;  the 
analo<ry  to  the  <>rand  jury  and  the  analogy  to  the  role  of  the 
prosecutor. 

But.  the  bottom  line,  as  it  is  said,  of  that  memorandum,  I  think, 
basically  is  this:  that  when  a  member  of  the  committee  or  a  Member 
of  the  House  votes  to  impeach,  he  should  do  so  having  made  a  judg- 
ment that  the  evidence  conAunces  him  that  the  President  should  be 
removed  from  office.  Xow,  some  might  say,  well,  isn't  that  self-evident. 
Not  necessarily.  Some  feel  that  3'ou  should  only  determine  whether 
the  President  might  be  removed  from  office  on  the  basis  of  the  facts. 

It  is  our  view  that  the  proper  test  is  whether,  in  voting  for  impeach- 
ment, the  member  feels  the  President  should  be  removed  from  office, 
that  the  prosecution  should  succeed. 

The  standard  of  proof  does  not  apply  to  the  law.  Standards  of 
proof  never  apply  to  the  law.  One  must  be  convinced  as  a  matter  of 
law  that  the  offense,  if  proved,  is  constitutionally  a  valid  charge.  One 
then,  we  feel,  must  be  convinced  in  the  exercise  of  his  political  judg- 
ment that  the  best  interests  of  the  Nation  warrant  removal  rather  than 
retention  of  the  officer. 

Then  comes  into  play  the  standard  of  proof :  the  sufficiency  of  the 
evidence  relating  solely  to  the  facts — what  really  happened,  wdiat  did 
the  officer  do — and  it  is  our  view  that  in  reaching  a  decision  as  to  the 
sufficiency  of  the  evidence  that  the  members  of  this  committee  and  the 
Plouse  are  again  in  the  role  of  the  prudent  prosecutor,  who  looks  over 
the  case,  and  does  not  engage  in  a  prosecution  which  will  fail,  being 
concerned  not  simply  about  embarrassment  in  a  prosecution  that  fails, 
but  in  the  way  in  which  an  unsuccessful  prosecution  affects  the  public 
interests. 

It  would  be  unfair  to  the  President,  it  would  be  embarrassing  to  the 
House  and,  for  both  reasons  equally,  it  would  be  tragic  for  the  Nation 
if  the  committee  were  to  recommend  to  the  House  an  impeachment 
in  which,  when  evidence  were  laid  out  in  a  trial-type  situation,  a  fully 
contested  situation,  the  evidence  fell  short. 

It  always  seemed  to  me,  frankly,  during  the  inquiry  that  it  was  in 
the  interest  of  the  committee  equally  as  much,  if  not  more,  than  of 
the  President  to  utilize  devices  such  as  cross-examination  and  every 
other  rigorous  test  of  the  evidence,  so  that  in  reaching  that  judgment 
as  to  the  sufficiency  of  the  evidence,  one  would  have  the  maximum 
degree  of  confidence  as  to  hoAV  the  evidence  would  stand  up  when  sub- 
jected to  an  adversary  proceeding. 

There  are  certain  j^roblems  in  this  evidence  which  I  think,  as  one 
of  your  counsel,  I  would  have  to  point  out  to  you,  just  as  if  I  were 
on  your  staff,  and  you  were  the  U.S.  Attorney,  or  the  Attorney  Gen- 
eral, and  yon  were  trying  to  determine  whether  or  not  to  initiate  a 
prosecution.  You  would  want  someone  there  to  be — I  will  not  use  the 
phrase  commonly  used  to  describe  playing  the  role  of  testing  the 
evidence — but  someone  who  will,  in  fact,  point  out  the  soft  spots. 

One  special  factor  I  would  like  to  take  note  of  here  is  that  reliance 
has  been  placed  heretofore  on  utilization  of  so-called  adverse  infer- 
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ences  ag-ainst  the  President  in  framing  the  case  against  the  President. 
I  tliinii  that  tliat  bears  much  more  analysis  that  I  have  heard  from 
counsers  table  so  far  in  the  inquiry.  We  have  set  out  on  pages  3  and  -i 
of  the  introduction  some  of  the  considerations  which  we  think  you 
should  have  in  mind  in  assessing  what  the  actual  utility  of  the  so-called 
adverse  inferences  from  nonproduction  of  subpenaed  material  by  the 
President  might  be  if  you  were  in  a  trial,  and  were  seeking  to  rely  on 
them  in  part  in  pI■o^'ing  a  case. 

I  would  call  your  attention  particularly  to  the  statement  on  page  3 
of  that  introduction,  in  paragraph  D,  in  which  is  given  the  rule  of 
law.  A  jury  should  not  be  allowed  to  draw  any  inference  from  circum- 
stantial evidence  if  that  evidence  permits  two  inferences,  one  as 
probable  as  the  other. 

I  would  also  like  to  point  out  in  this  discussion  on  pages  5  and  6 
that  the  question  of  whether  an  adverse  inference  actually  arises  as 
a  result  of  the  President's  failure  to  supply  subpenaed  materials  is  a 
complicated  one.  It  is  not  enough  to  just  say,  well,  we  asked  for  this, 
we  didn't  get  it,  and  an  adverse  inference  arises. 

Under  ordinary  rules  of  law,  the  question  of  whether  any  such 
inference  arises  is  a  function  of  several  factors.  First,  there  is  the  ques- 
tion of  Avhether  a  valid  privilege  of  some  type  pertains  to  the  evidence 
souglit.  There,  of  course,  is  the  question  of  executive  privilege  in  this 
case.  The  members  all,  I  am  sure  by  now,  have  formulated  their  own 
personal  views  on  the  force  of  the  committee's  arguments  on  the  ques- 
tion of  executive  privilege  vis-a-vis  the  President. 

I  would  suggest  to  you  that  there  is  at  least  theoretically  another 
possible  privilege  that  could  become  applicable  in  the  Senate  trial; 
namely,  the  privilege  against  self-incrimination,  and  I  could  see  that 
an  argument  could  well  be  made  by  the  President's  counsel  that  under 
all  of  the  circumstances,  it  was  not  even  necessary  for  the  President  to 
claim  the  privilege,  since  he  was  clearly  under  investigation  for 
offenses  which,  by  definition,  in  the  impeachment  process,  are  crimes, 
political  crimes. 

I  think  you  should  view  the  question  of  impeachment  as  a  process  in 
a  very  comprehensive  way.  I  view  this  as  a  separate  track  in  our  legal 
system  in  which  prosecutions  for  crimes,  within  the  meaning  of  the 
phrase  "high  crimes  and  misdemeanors,"  are  instituted  and  culmi- 
nated. And  I  think  that  if  you  read  the  various  provisions  of  the 
Constitution  relating  to  criminal  offenses,  you  can  see  that  there  is 
at  least  some  room  for  argument  that  the  fifth  amendment  privilege 
could  apply  to  the  production  by  the  President  of  Presidential  docu- 
ments in  an  impeachment  proceeding,  because  by  definition  what  is 
being  investigated  is  an  imi)eachable  crime. 

]\Ir.  HiTNGATE.  Pardon  me.  Do  you  mean  without  claiming  it, 
Mr.  Garrison? 

Mr.  Garrisox.  I  would  suggest  that  increasingly,  Congressman 
Hungate,  today  attorneys  are  arguing  in  courts  that  the  legal  require- 
ment of  claiming  the  privilege  is  itself  a  prejudice  to  the  defendant; 
that  where  reasonably  in  the  circumstances  it  can  be  seen  that  the 
privilege  applies,  the  person  who  possesses  the  privilege  ought  not  to 
be  forced  to  claim  it. 

I  think  there  was  a  thread  on  that  rumiing  through  the  argument 
by  Mr.  Mitchell's  counsel  in  this  proceeding  and  I  am  not  at  all  saying. 
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Congressman  Hungate,  that  I  support  tliat  theory.  I  am  only  suggest- 
ing that  in  looking  at  the  propriety  of  the  President's  refusal  to  pro- 
duce subpenaed  documents,  I  am  pointing  out  an  additional  argument 
which  possibly  could  be  made.  Today's  novel  theory,  of  course,  is 
sometimes  tomorrow's  case  law. 

Mr.  McClory.  Could  I  ask  a  question,  Mr.  Chairman,  for  clarifica- 
tion? That  is  on  the  subject  of  executive  privilege,  which  I  think  we 
must  all  recognize,  at  the  same  time,  don't  you  feel  that  this  body,  as  a 
unit  of  the  House  of  Representatives,  is  the  forum  which  must  judge 
whether  or  not  executive  privilege  is  applicable  ? 

Mr.  Garrison.  Yes.  Yes,  I  do. 

Mr.  McClory.  Thank  you. 

Ml'.  Garrisox.  But,  to  complete  the  answer,  in  so  judging,  this  body 
itself  must  interpret  the  Constitution. 

Mr.  McClory.  Right. 

Mr.  Garrison,  And  that  interpretation  may  require  a  self-imi^osed 
restriction  on  this  body's  ability  to  compel  the  production  of  evidence. 

Mr.  McClory.  But  Ave  can  adjudicate  that  ourselves  as  the  forum 
for  making  the  determination  without  going  to  the  courts  I  mean. 

Mr.  Garrison.  I  would  agree,  Congressman. 

Ms.  HoLTz:\iAN.  Mr.  Chairman,  point  of  clarification.  Mr.  Garrison, 
I  am  not  sure  I  understand  your  position.  Are  you  stating  that  the 
committee  ought  to  view  the  President's  claim  of  executive  privilege 
as  though  it  were  an  assertion  of  the  fifth  amendment,  so  that  we 
cannot  draAv  an  adverse  inference  from  his  failure  to  supply  to  the 
subpenas  ?  Is  that  the  position  you  are  advocating  ? 

Mr.  Garrison.  Ms.  Holtzman,  I  am  not  advocating  that  position; 
I  am  presenting  for  your  consideration  the  possibility  that  in  the  con- 
text of  an  impeachment  inquiry,  the  privilege  against  self-incrimina- 
tion conceivably  might  apply  to  the  production  of  materials  winch  are 
relevant  to  the  inquiry,  just  as  in  an  ordinary  criminal  prosecution  it 
applies  to  the  production  of  materials  relevant  to  the  criminal 
prosecution. 

Ms.  Holtzman.  I  know.  But  I  assume  we  are  not  talking  about  some 
hypothetical  matter  that  have  no  relevance  to  Avhat  we  are  supposed  to 
decide,  and  so  I  gather  and  I 

Mr.  Garrison.  That  is  right. 

Ms.  HoLTZjiAN.  I  gather  what  you  are  suggesting  is  that  the  fiftli 
amendment  claim  has  some  relevance  because  we  are  supposed  to  judge 
the  President's  noncompliance  with  our  subpenas  as  though  it  were  a 
claim  of  the  fifth  amendment.  Is  that  correct  ? 

Mr.  Garrison.  I  am  suggesting  that  this  is  only  a  possibility,  and  I 
would  suggest  further,  of  course,  in  that  in  any  invocation  of  the  fifth 
amendment  privilege,  relevance  is  necessary  for  the  privilege  to  be 
valid,  rather  than  the  reverse.  Only  a  relevant  document  would  be  one 
to  which  the  privilege  would  apply. 

My.  Waldie.  Mr.  Chairman  ? 

The  Chairman.  Why  don't  we  permit  Mr.  Garrison  to  go  ahead.  He 
hasn't  much  time,  and  I  think  that  in  all  deference  to  the  fact  that  he 
has  that  little  time,  that  we  permit  him  to  make  the  presentation, 

Mr.  Garrison.  Thank  you,  Mr.  Chairman. 
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Mr.  Daxielson.  Is  that  ruling  going  to  apply  to  everyone, 
Mr.  Chairman? 

The  Chairman.  Yes ;  it  will. 

Mr.  Garrison.  Well,  I  would  like  to  proceed  though  away  from  the 
fifth  amendment,  which  I  did  not  intend  to  emphasize  this  much,  to  a 
further  discussion  of  the  inference  question,  because  I  think  we  would 
have  to  agree  that  that  has  been  one  of  the  more  significant  aspects  of 
the  evidence  in  this  case,  the  President's  failure  to  produce  a  number 
of  subpenaed  materials. 

The  real  question,  it  seems  to  me,  and  this  is  discussed  on  page  7 
of  the  introduction,  in  section  (b)  or  paragraph  (b)  on  that  page,  sup- 
posing that  there  is  no  valid  claim  of  privilege,  and  supposing  that 
there  is  no  other  legal  bar  to  an  inference  arising  according  to  the  dis- 
cussion in  the  introduction,  the  real  question  is  what  is  the  inference, 
what  is  the  probative  force  of  the  inference  ? 

And  I  am  not  sure  that  it  is  really  helpful  to  the  committee  to  have 
that  subject  brushed  over  as  lightly  as  I  think  it  has  been  heretofore : 
"Well,  we  have  subpenaed  18  tapes  in  the  milk  case.  We  didn't  get  any 
of  them.  An  adverse  inference  will  arise." 

Well,  an  inference  can  only  have  content  according  to  context.  It 
can  only  mean  something  in  relation  to  what  was  expected  to  be  pro- 
duced. Certainly,  in  the  ordinary  trial  situation,  you  do  not  have  a 
general  vague  inference  if  you  subpena  a  letter  from  the  opposite 
part}^  and  you  tell  the  court  what  the  letter  relates  to,  and  then  the 
letter  is  not  produced.  You  don't  have  just  a  vague  inference  against 
the  party.  You  have  a  fairly  specific  inference.  The  subject  matter,  as 
identified  by  the  party  requiring  production,  would  have  been  suffi- 
cient as  to  be  adverse  on  the  opposite  party's  case. 

Then,  I  would  suggest,  and  obviously  we  don't  have  time  to  go  on  a 
case-by-case  basis  because  of  all  of  the  number  of  matters  subpenaed 
by  this  committee,  but  I  would  suggest  that  in  many,  if  not  most, 
instances,  even  though  I  have  been  consistent  throughout  this  inquiry 
in  supporting  the  justifications  that  the  staff  produced  for  the  mate- 
rials to  be  subpenaed,  that  the  nonproduction  of  most  of  the  conversa- 
tions could  give  rise  to  an  inference,  if  any,  having  no  more  probative 
value  than  that  there  was  something  in  the  conversation  that  the 
President  thought  might  be  somehow  damaging  to  him  in  some  aspect 
of  this  inquiry. 

And  I  would  suggest  that  is  so  because,  even  though  the  facts  which 
constituted  our  justification  for  issuing  the  subpena  may  have  per- 
tained to  a  particular  subject  that  we  thought  perhaps  was  the  subject 
of  discussion  in  the  conversation,  the  reason  for  the  nonproduction 
may  well  have  been  that  there  was  something  else  in  the  conversation, 
whether  it  was  the  expletives  deleted,  at  the  stage  before  the  tran- 
scripts were  released  or  what.  I  only  suggest  to  you  that  we  have  talked 
about  adverse  inferences  heretofore  as  if,  if  this  case  were  to  go  to  the 
Senate  and  managers  of  the  House  were  to  begin  presenting  evidence, 
they  would  be  able  periodically  in  the  presentation  of  that  evidence 
to  reach  into  a  quiver  and  pull  out  an  arrow  of  adverse  inference  for 
evidence,  and  I  am  suggesting,  ladies  and  gentlemen  of  the  committee, 
that  you  might  reach  in  the  quiver  and  pull  out  a  bunch  of  toothpicks 
and  it  doesn't  matter  how  many  toothpicks  you  pull  out,  they  won't 
kill  a  bear. 

41-018— 75— pt.  3 38 


2044 

Xow.  turning  to  the  facts  of  the  Watergate  situation,  it  is  our  viow 
that  tlie  essence  of  the  case  is  \vhether  or  not  the  President,  at  any  time 
from  the  ITth  of  June  of  1972  to  the  present  day,  did  knowingly  and 
with  intent,  join  a  criminal  conspiracy  to  obstruct  justice  in  the  official 
investigation  of  the  Watergate  burglary  of  the  Democratic  Xational 
Committee  headquarters  on  June  17, 197:^. 

It  is  also  our  view  that  the  answer  to  that  question,  yes  or  no.  is  not 
itself  dispositive  of  the  case  for  the  reason  I  advanced  earlier,  that  in 
a  political  process,  with  a  capital  '"P,"  in  addition  to  the  finding  of  fact, 
there  is  also  the  rendering  of  judgment  as  to  whether  the  facts  require 
removal  of  the  officer. 

I  recognize  that  there  are  theories  of  law  which  have  respectable 
support,  that  it  is  not  essential  in  deciding  the  question  of  removal  to 
lirst  decide  that  a  crime  was  committed.  I  would  suggest,  however, 
that  in  the  Watergate  fact  situation,  where  the  President  has  been 
named  as  an  unindicted  coconspirator  by  the  grand  jury  for  the  I'.S. 
District  Court  in  the  District  of  Columbia,  and  wdiere  this  committee 
has  great  volumes  of  information  on  the  subject,  it  would  be  very  diffi- 
cult to  imagine  a  justification  for  removal  of  the  President  from  office 
arising  out  of  the  Watergate  fact  situation  if  there  is  no  showing  of 
criminal  liability  on  the  facts.  The  reason  I  say  that  is  because  the 
standard,  the  legal  test,  for  involvement  in  a  criminal  conspiracy  is 
really  one  of  the — I  hesitate  to  say  lower  standards — but  one  of  the 
less  difficult  matters  of  fact  to  prove  in  the  criminal  law.  We  will 
present  to  you  a  memorandum  on  the  law  of  conspiracy,  and  essen- 
tially that  memorandum  will  say  that  3'ou  should  go  through  the 
evidence  from  June  17,  1972,  forward  to  the  present  day,  and  you 
should  at  each  step  of  the  way  scrutinize  the  facts  and  circumstances 
that  are  urged  by  Mr.  Doar  to  constitute  a  case  of  Presidential  direc- 
tion, knowledge,  and  involvement  in  the  conspiracy.  Scrutinize  it  very 
closely  to  see  whether,  first,  knowledge,  which  is  an  essential  element 
of  the  crime  of  conspiracy,  knowledge  by  the  President  as  to  the 
existence  of  the  conspiracy  and  the  purpose  of  it  is  shown. 

Second,  an  intent  to  participate  in  it,  participate  in  the  sense  to 
further  its  objectives. 

And  third,  wdiethei'  the  President  engaged  in  some  affirmative 
action  to  implement  that  intent.  There  is  no  crime  in  the  American 
jurisprudence  which  is  made  out  simply  by  intent. 

I  would  suggest  that  conduct  sufficient  to  render  the  President  or 
any  other  person  criminally  liable  as  a  conspirator  can  consist  of 
words,  not  actions  such  as  moving  around  and  so  forth,  words  or  con- 
duct, and,  therefore,  it  is  material  at  every  step  of  the  way  to  examine 
the  President's  words  to  see  whether  or  not  they  constitute  conduct 
manifesting  an  intent  to  participate  in  a  conspiracy  whose  existence 
and  purpose  he  laiew  about.  And  I  would  suggest  to  you  in  all  candor 
that  the  presentation  Mr.  Doar  made  to  you  last  weelv,  suggesting  that 
there  is  direct  evidence  that  the  President  of  the  TTnited  Stares  was 
involved  in  directing  a  criminal  conspiracy  to  obstruct  justice  from 
the  beginning,  is  very  unconvincing,  and  I  would  suggest  that  you 
view  that  evidence  as  you  would  if  you  were  a  prudent  prosecutor  who 
had  to  go  to  the  bar  of  the  Senate  and  prove  that  the  President 
directed  the  conspiracy  from  the  beginning;  not  suspect,  not  "ijiaybe," 
but  pro\e  that  he  directed  the  conspiracy  from  the  beginning.  I  would 
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suggest  to  you  that  at  least  three  U.S,  Senators  this  year  liave 
formally  stated  in  remarks  on  the  floor  that  the  standard  of  proof  in 
the  Senate  is  guilt  beyond  a  reasonable  doubt — Senator  Ervin,  Sena- 
tor Stcnnis,  and  Senator  Biden, 

I  do  not  laiow  whether  the  standard  of  proof  in  the  Senate  is  proof 
beyond  a  reasonable  doubt,  frankly,  and  I  am  not  sui-e  that  there  is  a 
straightforward,  clear  answer  to  that,  but  I  would  suggest  to  you  as 
your  counsel,  that  ]\Ir.  Doar's  case  of  circumstances  showing  Presi- 
dential involvement  from  the  beginning  is  a  very,  very  weak  one  and 
the  reason  is  because  you  cannot  simply  aggregate  suspicions.  You 
cannot  aggregate  inferences  upon  inferences.  You  can  only  aggregate 
facts  to  make  the  case. 

As  we  listened  to  the  presentation  last  week  Mr.  Doar  started  with 
June  17.  He  went  foi'ward  step  by  step  as  you  must  do  to  see  whether 
at  any  one  moment  in  time  you  have  evidence,  either  direct  or  circum- 
stantial, that  the  President  personnaly  knew  of,  and  intended  to  take 
part  in,  the  conspiracy'. 

How  did  Mr.  Doar  start?  He  said  there  was  a  press  release  issued 
by  Mr.  Mitchell  and  it  was  false.  We  had  a  great  deal  of  examination, 
it  seemed  to  me  hours  of  examination,  during  the  few  days  we  had 
for  live  witnesses  about  the  accuracy  of  that  press  release,  and  I  fail 
to  see,  ladies  and  gentlemen,  how  the  accuracy  of  that  press  release 
bears  materially  upon  the  issue  here,  unless  one  can  show,  and  I  did 
not  see  it  shown,  that  the  President  knew  of  the  press  release  and 
knew  that  the  facts  were  false. 

Of  course,  the  facts  in  the  press  release  were  false.  I  did  not  know 
that  that  was  ever  in  issue  at  this  late  date.  But  did  the  President 
know  that  then  ?  Not  now,  then  ? 

The  point  was  made  that  the  President  sat  alone  in  his  Oval  Office 
while  others  met  a  short  distance  away,  and  that  is  a  very  dramatic 
picture  that  is  painted  by  those  words,  suggestive  that  the  President 
was  there,  consciously  wanting  not  to  hear.  But  the  only  problem 
is  that  that  is  merely  speculation.  Do  we  have  any  evidence  as  to  why 
he  was  alone,  what  he  was  reading,  what  he  was  doing?  Do  we  have 
any  evidence  as  to  how  often  many  people  meet  a  short  distance  away 
and  he  is  not  there?  Do  we  have  any  evidence  as  to  the  extent  of  his 
knowledge  about  what  was  being  discussed? 

The  point  is  made  about  the  Dean  report,  that  it  was  fictitious. 
There  was  no  "Dean  investigation,"  it  is  said,  and  yet  Mr.  Colson 
told  us  that  everyone  in  the  White  House  knew  that  Dean  was  the 
staff  man  in  charge,  and  your  statements  of  information  clearly 
show  that  John  Ehrlichman  assigned  Dean  to  find  out  what  was 
going  on,  what  had  happened.  I  must  apologize  to  the  members  of 
the  committee  most  sincerely.  I  haven't  had  the  time  to  prepare  to 
give  all  of  the  specific  tab  citations  that  I  would  like  to,  but  I  think 
you  will  recall  these  items  in  the  evidence.  We  had  several  showings 
that  Dean  was  for  all  intents  and  purposes  the  White  House  staff 
man  in  charge  of  investigating  the  Watergate  matter,  and  does  it 
matter  at  all  whether  he  reported  directly  to  the  President  in  con- 
ducting that  investigation  in  determining  whether  he  was  conducting 
an  investigation? 

Well,  of  course  it  doesn't.  Is  there  anyone  here  who  doubts  that 
John  Dean  was  the  White  House  counsel?  But  apparently  he  never 
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dealt  witli  the  President  directly  except  in  very,  very  limited  ways. 
So  the  question  of  whether  Mr.  Dean  goes  in  and  talks  with  the 
President  about  what  he  is  investigating  strikes  me  as  really  rather 
a  nonissue. 

We  have — I  direct  you  to  page  195  of  the  book  of  ''Transcripts  of 
Eight  Recorded  Presidential  Conversations."  That  is  the  tran.script 
of  the  conversation  between  the  President  and  Dean  on  the  morning 
of  April  16,  1973,  and  in  that  conversation,  at  the  bottom  of  page 
195,  the  President  and  Dean  are  talking  about  what  Dean  might  tell 
the  investigators,  and  the  President  says : 

Let  me  say,  on  this  point  I  would,  uh,  not  waive.  You  could  say,  "I  reported 
to  the  President".  Uh,  that  "the  President  called  me  in".  I  mean,  the  President 
has  authorized  me  to  say — he  called  me  in  and,  uh,  and,  uh,  aslied  me 

Deans  says,  "Uh  hull"'. 

The  President.  Uh,  make  that,  that  before,  that  when  the  event  first  occuri-ed, 
you  conducted  an  investigation  and  passed  to  the  President  tlie  message:  "No 
White  House  personnel",  according  to  your  investigation  was  involved.  You 
did  do  that,  didn't  youV 

Deax.  I  did  that  through  Ehrlichman  and  Haldeman. 

The  President.  That's  it.  You  did  do  that. 

Dean.  If  I'm  under  oath,  now,  I'm  going  to  have  to  say  I  did  that  through 
Ehrlichman  and  Haldeman. 

The  President.  No,  bufrl  know  you  did  that.  I  didn't  see  you. 

Dean.  That's  right. 

Well,  so  what  if  he  diiln't  see  him?  ITe  didn't  see  h.im  on  anything 
that  Dean  was  doing  as  White  PTouse  counsel  but  that  didn't  keep 
him  from  being  White  House  counsel. 

We  come  to  the  conversation  of  September  15,  1972.  You  will  recall 
that  for  a  period  of  a  year  the  Nation  has  been  under  the  impression, 
as  a  result  of  John  Dean's  testimony  before  the  Senate  Select  Com- 
mittee, that  on  September  15,  the  President  had  clearly  manifested 
knowledge  of  Dean's  activities  in  connection  with  the  actual  obstruc- 
tion of  justice.  I  am  not  going  to  go  over  every  line  in  that  transcript. 
I  suggest  to  you  that  the  first  time  you  read  that  transcript  you  must 
have  thought  that  Dean's  characterization  of  the  way  in  which  the 
President  manifested  knowledge  was  at  best  exaggerated,  if  not 
nnfoinided. 

What  is  it  that  the  President  and  Dean  were  talking  about  on  Sep- 
tember 15?  What  were  the  leaks  that  the — tliat  Dean  had  plugged? 
What  services  had  he  performed  ? 

Well,  as  a  matter  of  fact,  there  were  leaks,  actual  leaks,  you  will 
recall,  from  the  FP>I  to  newspapers.  You  will  recall  that  Dean  was 
responsible  for  discussing  with  Pat  Gray  the  question  of  those  FBI 
leaks,  and  he  got  them  stopped  becau.se  he  rode  herd  on  Pat  Gray  and 
then  Pat  Gray  rode  heixl  on  a  few  people.  They  weren't  stopped  com- 
pletely, but  the  leaking  was  reduced  to,  we'll  say,  within  tolerable 
limits. 

What  else  was  Dean  up  to?  Pie  was  in^'olved  in  planning  the 
approach  of  the  White  House  toward  the  Patman  hearings,  the  pro- 
posed Patman  hearings,  and,  of  course,  they  talk  about  that  directly 
in  the  conversation  on  the  15th,  and  it  is  at  this  point  that  I  would 
like  to  suggest  that  once  again  politics  becomes  relevant  to  the  con- 
sideration of  the  case  but  in  this  instance.  I  would  say  politics  with 
a  little  "p'",  equally  interesting  and  enjoyable  but  not  perhaps  on 
quite  as  high  a  plane  in  terms  of  the  national  interest. 
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What  period  of  time  are  we  talking  about?  We  are  talking  about 
September  of  1972,  the  most  political  season  of  the  4-year  period,  and 
what  else  are  we  talking  about?  We  are  talking  about  a  committee 
of  Congress  controlled  by  an  opposition  party,  about  to  embark  upon 
hearings  into  facts  which  are  related  to  CRP  activities,  and  if  you, 
ladies  and  gentlemen,  were  sitting  in  the  White  House  on  that  date 
and  were  aware  that  such  hearings  were  about  to  begin,  what  would 
1)6  the  principal  consideration  that  you  would  have  if  you  knew  that 
the  party  in  power  in  the  Congress  was  the  opposite  party?  I  guess  it 
is  difficult  for  most  members  of  the  majority  to  put  themselves  in  that 
position  based  on  experience,  but  some  of  you  may  recall  what  it  feels 
like.  But  I  would  suggest  that  the  President  would  instinctively,  just 
as  each  of  you  would,  think,  well,  that  is  going  to  be  a  political 
donnybrook.  Here  we  are.  eleftion  time. 

Now,  when  a  man  who  has  been  a  political  animal  for  years,  all  his 
adult  life,  reacts  in  that  fashion  to  a  developing  investigation  by  an 
opposition  controlled  committee,  is  he  manifesting  guilty  knowledge? 

In  our  Introduction,  we  cited  you  to  a  proposition.  I  want  to 
reiterate  it.  On  page  3  of  the  Introduction  in  section  "d.''  a  jury — and 
I  am  thinking  now  of  the  Senate  when  I  say  jury,  because  you  are 
the  prudent  prosecutor  or  at  least,  I  tliink,  the  committee  is  like 
the  Criminal  Division  of  an  Attorney  General's  office  now  deciding 
whether  to  advise  the  Attorney  General  to  prosecute.  If  you  are  the 
Criminal  Division,  I  am  simply  a  counsel  there,  and  I  am  asking  you 
to  consider  the  rule  of  law  that  a  jury  should  not  be  allowed  to  draw 
any  inference  from  circumstantial  evidence  if  that  evidence  permits 
two  inferences,  one  as  probable  as  the  other. 

I  simply  ask  you  to  reread  the  transcidpt  of  September  15,  the 
comments  about  plugging  leaks,  fingers  in  the  dike,  and  read  it  from 
the  standpoint  of  a  political  person  in  the  most  political  season  of  the 
quadrennium  assessing  and  asking  himself,  what  do  you  suppose 
the  Democratic  committee  up  there  on  the  Hill  is  going  to  make  out 
of  all  of  this?  I  would  suggest  to  you  that  one  doesn't  have  to  have  a 
slired  of  guilty  knov/ledge  of  anything  relevant  to  this  criminal  charge 
of  conspiracy  in  order  to  ]-eact  precisely  as  the  transcript  reveals  the 
President  to  have  spoken  during  that  conversation. 

I  would  make  the  same  point  with  respect  to  the  conversation 
between  the  President,  John  ^Mitchell,  and  Ilaldeman  on  the  SOtli  of 
fhrne  relative  to  the  question  of  jNIitchell's  resignation.  I  am  sure  that 
the  members  don't  need  any  convincing  that  there  Avas  the  personal 
problem  involving  ]\rrs.  Mitchell  as  a  factor,  and  I  don't  think  the 
members  Avould  need  any  convincing  that  if  the  President  and  Halde- 
man  and  Mitchell  had  any  sense  at  all,  they  would  have  to  consider 
what  impression  Avouid  be  conveyed  to  the  country  when  Mitchell 
ste])ped  down. 

I  can  recall — I  guess  maybe  I  wasn't  Avorkijig  quite  as  hard  at  that 
time — I  think  I  was  out  lying  around  a  swimming  pool  on  a  Saturday 
afternoon  and  I  heard  the  neAvs  that  John  Mitchell  had  resigned, 
and  the  first  thing  that  Avent  through  my  mind  was  probably  the  same 
thing  that  went  through  yours,  hmm,  must  haA^e  something  to  do  with 
the  Watergate  matter. 

Then,  of  course,  the  explanation  came  that  it  was  because  of  his 
wife. 
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Tlie  point  of  the  June  30  conversation  is  I  think  very  clear,  that 
tlie  Ioniser  they  waited,  the  more  people  wonlcl  <ret  impressed  upon 
them  the  facts  that  were  comino;  out  in  the  newspapers  throuffh  these 
leaks  that  Dean  was  in  the  process  of  trying  to  pi  no;  up  by  riding  herd 
on  Gray,  and  the  point  would  come,  if  it  liad  not  come  already,  when 
there  wouldn't  be  any  way  at  all  that  Mitchell  could  resi<r'n  without 
the  entire  countr}-  knowing  and  believing  that  it  had  something  to  do 
Avitli  the  Watergate  problem.  So,  "cut  the  loss  fast."  That  is  the  advice 
I  would  have  given  them,  without  having  one  iota  of  guilty  knowledge. 

We  go  through  the  months  looking  at  those  points  at  which  there 
is  evidence  of  Presidential  action  which  could  suggest  knowledge  and 
Ave  don't  really  get  to  a  period  which  might  be  cause  for  genuine 
concern  until  the  month  of  March.  Before  we  get  into  that,  thougli. 
I  simply  want  to  reiterate  that  I  think  Doar's  case  for  Presidential 
involvement  and  direction  starting  on  the  first  day  after  the  break-in. 
is  more  a  hypothetical  consti'uct  than  it  is  a  set  of  facts  proved  by  tlie 
evidence,  even  circumstantially.  It  is  useful  as  a  basis  for  analysis  of 
the  facts,  testing  the  facts  against  the  hypothesis,  but  it  is  in  essence 
simply  an  hypothesis  and  not  a  proved  case. 

In  the  month  of  March  the  transcripts  clearly  establish  that  the 
President  was  progressively  told  by  Dean  facts  which  were  sufficient 
to  put  him  on  notice  that  something  had  been  very  wrong  at  the  time 
of  the  Watergate  matter,  in  terms  of  the  White  House  relationsb.ip 
to  the  burglary.  There  is  no  question  about  the  fact  that  on  the  i:>th 
of  March  the  President  had  some  evidence,  on  the  basis  of  what  Deaii 
told  him  about  Strachan,  to  believe  that  at  least  one  person  in  the 
White  House  knew  that  the  DXC  wiretapping  was  going  on. 

Interestingly,  neither  Dean  nor  the  President  seemed  to  kiiow 
whether  Haldeman  would  know  about  that  simpl}^  by  virtue  of 
Strachan's  knowing  about  it. 

Xow,  think  about  that.  Dean  did  not  know,  according  to  what  he 
said  on  the  13th  of  March  1973,  whether  Haldeman  knew  about  the 
first  break-in  and  then  the  wiretapping  that  went  on  for  a  few  weeks 
until  the  second  break-in. 

If  that  is  the  kind  of  complicated  fact  situation  that  we  have  here — 
why,  Dean,  for  lieaA^en's  sake.  Dean  Avas  in  the  middle  of  the  con- 
spiracy, if  anyone  was.  If  anj-one  had  an  opportunity  to  know  whether 
Haldeman  knew  about  the  break-in  l)efore  it  occurred,  certainly  Dean 
should  have.  But  on  the  13th  of  March  1973.  he  didn't  know,  or  said 
he  didn't.  That  was  a  long  time  after  the  break-in.  It  was  a  lot  of 
conversations  Avith  AVhite  House  people,  a  lot  of  op))ortunities  to  leaiii 
the  ins  and  outs  of  Avhat  had  gone  on  in  February,  ^larch.  April.  ]\ray. 
and  June  1972,  and  none  of  those  coiiA^ersations.  none  of  the  snooi)ing 
around  he  was  doing  for  Ehrlichman  or  for  his  oAvn  purposes  had  yet 
given  Dean  the  ansAver  as  to  Avhether  Haldeman  kncAv. 

We  come  to  the  events  of  the  16th  of  ^Nlarch  through  the  21st  and.  of 
course,  there  is  a  tremendous  volume  of  eA'idence.  information,  bearing 
upon  all  of  that.  I  Avould  oll'er  you  a  proposition  of  hnv  Avhich  I  think 
is  valid,  and  that  is  that  it  is  not  controlling  and  perhai)s  it  is  not 
even  legally  releA'ant  to  the  President's  ci'iminal  liability  as  a  cocon- 
spirator Avhether  that  March  21  payment  Avas  ordered  by  him  or  not.  It 
might  come  as  a  surprise  to  you  that  I  Avould  say  that.  The  law  of 
conspiracy  is  that  if  the  President  became  a  coconspirator  as  of  a 
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certain  date,  if  you  find  as  a  fact  tliat  he  entered  the  conspiracy  because 
his  knowledge  was  suflicient  and  his  intent  was  to  participate,  tlien 
lie  became  a  coconspirator  at  the  instant  that  he  acted  to  manifest 
his  intent  to  participate,  whether  he  did  that  by  words  or  deeds.  So 
that,  and  I  saj'  this  purely  hypothetically.  if  the  President  on  the 
morning  of  the  21st  of  March  had  said,  '"IVell,  John,  what  you  have 
told  me  is  very  interesting,  and  one  thing  is  clear,  I  have  certainly  got 
to  help  you  fellows  cover  this  thing  up,''  that  would  simplify  our  prob- 
lem in  terms  of  proof,  for  it  would  clearly  show  the  President  to  have 
become  a  coconspirator.  As  of  that  instant  he  then  would  have  become 
criminallv  liable,  and  it  doesn't  matter  whether  that  last  payment  was 
ever  made- — not  only  when  it  was  made,  but  whether  it  was  made — 
because  he  would  have  already  become  a  part  of  criminal  conspiracy. 
He  would  have  ratified  the  prior  acts  of  his  coconspirators  and  become 
liable  for  them. 

Now,  true,  if  another  substantive  offense  were  to  occur  subsequent 
to  the  time  that  he  entered  the  conspiracy,  he  would  be  separately 
liable  for  that  substantive  offensive,  and,  of  course,  we  know  that  a 
payment  was  made  on  the  21st  of  March.  I  suggest  to  you  that  the 
evidence  is  very  persuasive  and  there  shouldn't  be  any  remaining 
factual  issue  as  to  whether  the  pa3'ment  was  made  on  tlie  21st  of 
]March.  And  that  payment,  if  you  believe  that  it  was  with  an  intent 
to  buy  silence,  would  have  itself  been  an  obstruction  of  justice,  alid  if 
the  President  had  entered  the  conspiracy  prior  to  that  time,  he  would 
be  then  criminally  liable  for  that  substantive  offense  as  well  as  crimi- 
nally liable  for  being  a  conspirator. 

Xow,  does  what  I  have  said  mean  that  it  is  irrelevant  to  the  purposes 
of  the  inquiry  whether  the  President  ordered  and  directed  that  pay- 
ment to  be  made?  The  answer  to  that  is,  "Xo.''  It  is  very  relevant, 
factually,  and  for  purposes  of  the  law  of  impeachment.  It  is  relevant 
factually  because  obviously,  if  one  believes  that  the  President  ordered 
the  payment  to  be  made  and  then  if  one  were  to  further  find  that  his 
intent  in  so  doing  was  to  obstruct  justice,  then  one  would  certainly 
have  established  involvement  in  the  conspiracy.  It  is  very  relevant  in 
terms  of  that  one  avenue  of  proving  Presidential  involvement  if  the 
circumstances  that  were  hypothesized  in  the  indictment  in  JJmted 
States  V.  Mitchell  were  proved  to  be  correct.  I  think  we  all  know  what 
inferences  the  gi'and  jury  supposed  would  be  drawn  and  what  they 
appear  to  have  drawn,  that  the  President  told  Mitchell — excuse  me — 
told  Haldeman  to  have  the  payment  made  and  that  Haldeman  then 
got  the  Avord  to  Mitchell,  and  Mitchell  got  the  word  to  LaRue.  and 
LaRue  made  the  payment,  and  that  is  all  nice  and  neat  arid  would 
settle  the  question  of  Avhether  the  President  had  performed  an  o\ert 
act,  an  overt  act  in  the  sense  of  conduct,  affirmative  action,  to  join  the 
conspiracy. 

But  the  theory  that  appears  to  form  the  basis  of  at  least  that  por- 
tion of  count  Xo.  1  of  the  Mitchell  indictment  is  absolutely  not  borne 
out  by  the  evidence  before  this  committee.  All  of  the  evidence  that  we 
received  from  the  live  witnesses,  all  of  it,  tends  not  only  to  raise  doubt 
that  the  sequence  of  events  was  that  way.  but  to  disprove  a  sequence 
of  events  constituting  the  conveyance  of  a  direct  order  from  the  Presi- 
dent to  Haldeman  to  Mitchell  to  LaRue,  and  then  the  payment  was 
made.  And  that  is  just  the  fact  of  the  matter,  ladies  and  gentlemen. 
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To  suoirest  otlierwise  would  he  to  insist  upon  believing  sometliinfi;  that 
is  not  in  the  evidence.  And  this  committee  as  a  prudent  prosecutor 
simply  cannot  recommend  to  the  House  of  Representatives  that  the 
House  ])lace  its  enormous  prestiore  behind  a  prosecution  in  tlie  Senate 
founded  upon  that  demonstrably  false  premise. 

It  would  appear  that  the  final  payment  to  Hunt  had  been  set  in 
motion  prior  to  the  time  that  the  President  and  Dean  talked  on  the 
morning  of  March  21,  and  I  think  once  you  come  to  believe  that,  then 
it  really  doesn't  matter  so  much  who  talked  with  whom,  at  which  time 
of  day.  or  whether  it  was  in  the  evenin;^  or  in  the  mornino;,  or  whether 
it  was  in  person  or  by  telephone,  or  what  have  you. 

You  have  to  focus  your  attention  on  the  question,  did  the  President, 
by  his  words,  by  what  he  said  or  did  in  some  way  associate  himself 
with  the  conspiracy?  not,  did  he  order  the  payment  to  be  made? 
because  it  is  clear  that  he  did  not  do  the  latter.  I  would  suffijest,  as  an 
aside — and  I  hope  you  forgive  me  for  this — that,  frankly,  I  had  never 
given  anv  credence  at  all  to  the  allegations  that  perhaps  the  political 
composition  of  Special  Prosecutor's  office  was  such  as  to  be  uncon- 
sciously prejudicial  to  the  President,  until  I  read  the  presentment 
sent  to  this  committee  by  the  grand  jury  and  the  evidence  sent  to  this 
committee  in  support  of  some  of  the  allegations  in  that  presentment. 
There  Avas  not  one  bit  of  evidence  sent  to  this  committee  by  the  Water- 
gate grand  jury  that  sustained  the  allegation  that  LaRue  talked  with 
Mitchell  in  the  early  afternoon  following  Dean's  first  conversation 
of  the  day  with  the  President. 

Ms.  HoLTZMAX.  Mr.  Chairman.  I  think  it  is  inappropriate  for  coun- 
sel to  attack  the  Special  Prosecutor's  office  as  beine  politically  moti- 
A'ated.  I  am  not  sure  that  that  is  a  question  before  this  committee  and 
I  would  ask  to  withdraw  that  statement. 

ISIr.  Garrisox.  Ms.  Holtzman,  I  would  be  happy  to  withdraw  any 
such  implication.  What  I  was  trying  to  say  is  not  that  they  were  politi- 
cally motivated,  but  I  believe  people  sometimes  don't  know  their  own 
motives. 

Now.  mv  point  is  that  maybe  LaRue  talked  with  Mitchell  in  the 
afternoon.  The  evidence  we  had  before  this  committee  flatly  disproves 
that,  but.  hypothetically,  maybe  he  did. 

My  point  is  that  the  evidence  that  the  grand  jury  sent  here  didn't 
have  a  single  word  in  it  to  support  that,  and  I  ask  you  to  review 
every  single  line  of  it. 

Focus  then  upon  the  content  of  the  conversation.  What  did  the 
President  say?  And  there  vou  then  have  to  bring  into  play  those  ele- 
ments of  conspiracy,  knowledge,  and  intent.  Knowledge  has  to  be  full 
knowledo'e.  knowledire  hns  to  be  knowledge  and  not  wondering.  It  has 
to  be  knowing,  not  suspecting. 

x\nd  T  ask  you  whether  you  think  that  the  statement  of  the  Presi- 
dent's knowledge  of  the  participants,  the  purposes  and  the  general 
contours  of  the  conspiracy  was  in  existence  as  a  result  of  that 
conversation. 

Now,  it  is  easy  enough  to  say,  well,  of  course  it  was.  because  Dean 
told  him  thus  nnd  so.  liut,  who  was  Dean,  and  then  who  was  Halde- 
man  ?  Dean  is  telling  the  President  a  lot  of  things  that  obviously  need 
further  investigation. 
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This  committee,  the  Senate  Watergate  Committee,  the  Special  Pros- 
ecutor's office  and,  it  seems,  at  least  2  million  newsmen  have  spent  the 
better  part  of  a  year  and  a  half  trying  to  figure  out  what  happened  in 
the  Watergate  affair.  I  would  ask  you  ladies  and  gentlemen  of  the  com- 
mittee to  consider  for  a  moment  whether  what  the  President  had  been 
told  by  Dean  on  either  the  13th  or  the  21st  of  March,  and  even  going 
on  through  the  month  of  April  1973,  formed  a  sufficient  basis  for 
belief  as  to  create  in  the  mind  of  the  President  the  state  that  you  and  I 
would  both  agree  is  called  knowledge. 

Second,  the  question  of  whether  the  President  manifested  an  intent 
to  participate  in  the  conspiracy,  if  he  knew  of  its  existence.  The  evi- 
dence has  to  be  viewed,  according  to  the  case  law,  as  if  the  President 
were  a  person  in  authority,  and  the  test  for  manifesting  an  intent  is 
somewhat  relaxed  from  that  applicable  to  a  private  individual,  and  I 
think  a  reasonable  legal  argument  can  be  made  for  the  proposition 
that  in  his  capacity  as  Chief  Executive  and  "boss"'  of  the  White  House 
staff 

Mr.  McClory.  ]\Ir.  Chairman,  I  note  that  the  second  bell  has  rung, 
Mr.  Garrison,  could  you  estimate  how  much  longer  you  would  require  ? 

Mr.  Garrison.  Oh,  I  think  perhaps  15  minutes  to  cover  the  Water- 
gate situation,  and  I  would  be  perfectly  at  the  will  of  the  committee 
not  to  cover  other  matters,  if  that  is  your  wish. 

Mr.  McClory.  Mr.  Chairman,  I  suggest  that  Ave  either  come  back 
at  the  end  of  the  quorum  call  or  else  reconvene  at  1 :30  for  15  minutes. 

The  Chairman.  Well,  unfortunately,  we  do  have  a  matter  that  is  of 
interest  to  the  members  of  the  Judiciary  Committee  that  is  on  the 
floor  immediately  following  the  quorum  call,  and  the  committee  is 
going  to  reconvene  at  2  o'clock  for  a  business  meeting.  So,  we  will 
determine  at  that  time. 

Mr.  McClory.  Could  we  come  back  at  1 :30,  I  wonder,  to  hoar 
Mr,  Garrison? 

The  Chairman.  We  can  do  it  afterAvards.  I  think  it  would  be  better 
to  wait  imtil  we  haA^e  had  that  meeting. 

Mr.  JNIcClory.  That  will  be  an  open  meeting  ? 

The  Chairman.  That's  correct. 

Mr.  McClory.  OK. 

The  Chairman.  I  am  sorry,  Mr.  Garrison. 

Mr.  Garrison.  Yes,  sir. 

The  Chairman.  But,  Ave  Avill  try  to  get  that  time  at  sometime  after 
2  o'clock. 

Mr.  Garrison.  Yes,  sir. 

[TVliereupon,  at  12:15  p.m.,  the  meeting  Avas  recessed  to  reconAene 
subject  to  the  call  of  the  Chair.] 
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House  of  Representati\t:s, 
Committee  ox  the  Judiciary, 

Washington^  D.C. 

The  committee  met,  pursuant  to  notice,  at  3:03  p.m.,  in  room  2141, 
Eayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Flowers, 
INIann,  Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan, 
Thoniton,  Holtzman,  Owens,  ]SIezvinsky,  ]\IcClory,  SmitTi,  Sandman, 
Railsback,  Wiggins,  Dennis,  Fish,  Mayne,  Hogan,  Butler,  Cohen, 
Lott,  Froehlich,  INIoorhead,  INlaraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Samuel  Garrison  III,  special  counsel  to  the  minority ;  Albert  E.  Jeimer, 
Jr.,  senior  associate  special  counsel;  Richard  Cates,  senior  associate 
special  counsel ;  Bernard  AV.  Xussbaum,  senior  associate  special  coun- 
sel; Evan  A.  Davis,  counsel;  Richard  H.  Gill,  counsel;  Edward  S. 
Szukelewicz,  counsel:  Ben  A.  Wallis,  Jr..  counsel. 

Committee  staff  present:  Jerome  ]M.  Zeifman.  general  counsel; 
(xarner  J.  Cline,  associate  general  counsel :  William  P.  Dixon,  counsel ; 
^f  ichael  W.  Blommer.  counsel,  and  Franklin  G.  Polk,  associate  counsel. 

The  Chairman.  The  committee  will  come  to  order. 

The  first  order  of  business  will  be  the  consideration  of  the  furtlier 
release  of  executive  session  material,  and  then  following  that  the  con- 
sideration of  the  proposal  for  authorization  for  broadcasting  commit- 
tee debate.  Should  we  not  complete  this  business  today,  this  meeting 
will  be  recessed  until  further  call  of  the  Chair.  And  following  the  re- 
cess, we  will  hear  from  Mr.  Garrison  in  closed  briefing  session  in  order 
that  he  may  complete  his  presentation,  and  following  that,  there  is 
going  to  be  some  time  which  is  to  be  given  to  Mr.  Jenner  who  had 
requested  that  the  time  he  is  to  take  be  deferred  until  after  Mr.  Gar- 
rison had  made  his  presentation. 

Mr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Brooks. 

INIr.  Brooks.  Mr.  Chairman,  I  offer  a  resolution,  the  text  of  which  is 
resolved  that  the  committee  publish,  and  upon  publication  release,  the 
remaining  unpublished  executive  session  material  presented  on  and 
after  July  2,  1974,  including  the  statement  of  information  relating  to 
''Political  Matters  Memoranda,"  and  argmnents  of  counsel. 
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Mr.  McClory.  Mr.  Chairman  ? 

Mr.  Brooks.  And  copies  are  before  the  members. 

Mr.  McClory.  Mr.  Chairman? 

The  Chairman.  Mr.  McClory. 

Mr  McClory.  May  I  inquire  relative  to  this  docmnent?  I  think 
some  of  the  members  may  have  some  question  about  it,  I  believe.  How- 
ever, it  has  been  put  int(j  pi-int  and  circulated  among  the  members;  is 
that  cor-rect? 

Mr.  Brooks.  And  copies  are  before  the  members.  And  I  would  say 
to  my  distinguished  friend  that  after  July  2,  that  means  everything 
after  the  initial  presentation,  which  has  already  been  released,  and  the 
testimony  of  witnesses  already  released,  and  does  include  the  new- 
material,  as  new  material  to  be  released  the  political  matters  memo- 
randa we  discussed  last  week,  Mr.  St.  Clair's  response  and  the  briefing 
that  he  submitted  to  the  committee,  both  of  which  the  members  have 
already,  and  fourth,  the  arguments,  the  summary  of  information  of 
our  counsel,  and  the  Ehrichman  notes  which  have  been  delivered  to 
this  committee.  That  essentially  is  the  material. 

Mr.  WiCtGIns.  Mr.  Chairman  ? 

The  Chairiman".  Mr.  Wiggins. 

INIr.  Wiggins.  Mr.  (^luiji-man.  vpfeiring  to  the  political  matters 
memoranda,  as  I  recall  that  is  a  thick  booklet  of  several  hundred 
pages,  and  out  of  those  several  hundred  pages  I  am  aware  of  only  a 
half  a  dozen  or  so  which  have  been  referred  to  by  counsel  in  the  course 
of  their  presentation.  If  I  am  ii^correct  in  that,  Mr.  Jenner,  you  may  be 
able  to  correct  my  recollection,  but  it  seems  to  me  that  my  recollection 
is  that  only  a  small  portion  of  the  political  memoranda  were  called  to 
the  attention  of  the  committee  in  the  presentation  of  their  case  as 
evidentiary  material  bearing  upon  this  case.  Is  my  memory  correct, 
Mr.  Jenner  ? 

Mr.  Jenner.  Congressman  Wiggins,  your  memory  happens  to  he 
correct.  I  don't  know  as  I  would  view  it  as  a  small  portion,  but  cer- 
tainly not  all  of  it  by  any  means.  But,  the  staff  had  in  mind  that  the 
political  matters  memoranda  have  been  referred  to  by  the  witnesses, 
Mr.  Colson,  and  others  during  the  course  of  the  proceedings,  and  that 
the  members  of  the  committee,  therefore,  would  wish  to  have  the 
political  matters  memoranda  generally  in  mind  to  absorb  their  general 
character  and  their  flow. 

_Mr.  Wiggins.  Yes.  I  appreciate,  Mr.  Chairman,  if  I  am  still  recog- 
nized, the  need  for  the  members  of  the  committee  to  review  the  full 
body  of  the  political  matters  memoranda  to  determine  what  portions 
of  them  are  relevant  to  our  inquiry.  But.  having  made  a  judgment, 
the  judginent  affirmed  by  the  staff  in  their  presentation,  that  the  great 
body  of  it,  w4thout  attempting  to  quantify  it  more  precisely  than  that, 
the  great  body  of  it  is  not  relevant  to  our  inquiry. 

My  concern,  Mr.  Chairman,  is  that  that  irrelevant  material  labeled 
political  memoranda  be  released  publicly.  The  concern  I  have,  and  I 
will  try  to  be  succinct,  is  that  the  power  of  this  House  to  obtain  mate- 
rials under  the  impeachment  clause  is  admitted  to  be  sweeping  in 
character,  but  it  would  be  inappropriate,  I  think,  to  compel  the  pro- 
duction of  documents  under  the  power  of  impeachment,  and  then  to 
release  publicly  that  material  which  has  been  produced,  if  it  is,  in  fact, 
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irrelevant  to  an  impeachment  inquiry.  It  permits  the  kind  of  public 
disclosure  of  information  which  is  private  and  would  not  be  published 
but  for  the  impeaclnnent  power. 

I  would  suggest  to  the  chairman  that  the  appropriate  response  to  my 
concern  is  that  only  those  portions  of  the  political  memoranda  of  Mr. 
Strachan  to  which  this  motion  refers,  which  are  included  in  our 
evidentiary  materials,  or  to  which  counsel  has  referred  to  in  the  course 
of  his  argument,  be  released,  and  that  the  balance  thereof  not  be 
released. 

Mr.  Edwards.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Edwards. 

Mr.  Edwards.  I  would  agree  with  Mr.  Wiggins.  I  don't  think  that 
wo  should  be  publishing  a  lot  of  information  that  doesn't  have  any- 
thing to  do  with  the  actual  evidence  having  to  do  w^ith  the  various 
charges  that  have  been  made  in  this  impeachment  inquiry.  I  think 
it  is  certainly  not  very  fair  to  provide  to  the  public  and  to  political 
writers  and  to  members  of  the  other  party  confidential  political  mat- 
ters that  reallj^  have  nothing  to  do  with  the  subject  of  our  inquiry,  and 
which  could  be  highly  prejudicial  to  third  parties. 

Mr.  Wiggins.  I  appreciate  the  gentleman's  comment. 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  Mr.  Chairman,  in  addition,  of  course,  to  the  point 
that  Mr.  Wiggins  raised,  I,  during  my  examination  of  Mr.  Dean, 
referred  to  some  portions  of  the  political  matters  memoranda  that  had 
not  previously  been  referred  to  by  counsel,  and  I  think  that  obviously 
ought  to  be  released.  But,  I  would  like  to  make  a  broader  statement, 
that  I  have  reviewed,  I  won't  say  all  of  that  book,  but  a  substantial 
portion  of  it,  and  I  think  it  is  highly  relevant  to  determine  the  extent 
to  which  Mr.  Haldeman  did  have  knowledge,  and  was  aware  of  the 
matters  going  on  in  the  campaign  to  reelect  the  President.  And  I 
would  suggest  that  document  is  extremely  relevant  to  our  decision, 
and  I  would  support  Mr.  Brooks'  motion  in  full. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  Would  the  gentleman  from  Texas  yield  for  an  inquiry 
on  another  matter?  I  am  assuming  that  arguments  of  counsel  include 
the  oral  argument  that  the  President's  counsel  made  here  the  other 
day,  Mr.  St.  Clair's  oral  argument  is  included  in  this  ? 

Mr.  Brooks.  That  is  my  understanding. 

Mr.  Dennis.  That  was  my  understanding,  but  I  wanted  to  ask  you 
as  the  author. 

Mr.  Brooks.  Yes,  sir.  I  certainly  included  that  and  expected  to. 

Mr.  Seiberling.  Mr.  Chairman,  parliamentary  inquiry. 

Mr.  Sandman.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sandman. 

Mr.  Sandman.  I  would  like  to  ask  the  sponsor  if  it  also  includes 
the  President's  counsel's  brief,  since  it  is  a  part  of  the  record,  I  assume, 
and  it  was  filed  with  the  committee.  Mr.  Brooks  ? 

Mr.  Brooks.  Yes  it  does.  I  said  so  originally.  I'm  sorry. 

Mr.  Sandman.  Now,  you  said  that  it  included  the  President's  coun- 
sel's argument. 

Mr.  Brooks.  Response  and  brief. 
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Mr.  Sandman.  OK.  OK. 

Mr.  Brooks.  Certainly  they  should  be  made  public,  and  I  mean  ho 
is  willino:  to  make  them  public,  and  there  is  no  reason  why  tliey 
shouldn't  be.  He  wants  it  to  be  made  public. 

yiv.  Saxdmax.  Fine. 

Mr.  Seibeklixg.  Mr.  Chairman? 

The  Chaiemax.  Mr.  Seiberling. 

Ml".  Seiberlixg.  I  wonder  if  the  sponsor  could  tell  me  whether  tlio 
definition  of  material  included  in  this  resolution  includes  tlie  materials 
that  were  presented  to  the  committee  with  respect  to  the  bombino-  of 
Cambodia  other  than  those  that  are  classified  ? 

Mr.  Brooks.  This  material  I  understand  was  submitted  previously 
to  July  2,  and  this  is  not  iuA'olved  in  this  authorization.  This  says 
everything  on  and  after  July  2. 

Mr.  Seiberlixg.  Well,  Mr.  Chairman,  I  wonder  if  wo  could  have 
some  clarification  as  to  whether  that  material  is  included  with  any 
authorization  for  release  that  has  been  previously  approved  by  the 
committee,  the  material  with  respect  to  tlie  so-called  secret  bombing 
of  Cambodia  ? 

Mr.  Brooks.  Mr.  Chairman,  I  realize  that  you  screened  out,  you 
and  Mr.  Hutchinson  screened  out,  the  material  that  was  not  to  have 
been  released  earlier  under  full  committee  authorization. 

The  Chaiemax.  Well,  tliat  was  matters  that  were  not  relevant  nor 
pertinent  to  the  inquiry.  Those  were  the  matters  that  were  screened 
out. 

Mr.  Seiberlixg.  But  I  didn't  understand  that  that  was  included 
within  the  purview  of  what  was  to  be  screened  out.  but  that  we  merely 
hadn't  actually  gotten  aromid  to  authorizing  the  release  of  the  Cam- 
bodian material ;  is  that  correct  ? 

The  CiiAiRMAx.  I  don't  know  whether  at  that  time  we  had  made  that 
presentation,  but  I  am  sure  that  in  light  of  the  fact  that  our  inquiry 
went  into  various  areas,  and  there  was  information  presented,  that 
the  matters  that  related  to  Cambodia  were  part  of  the  inquiry,  and 
part  of  the  presentation. 

Mr.  Seiberlixg.  Well,  could  I  ask  whether  the  material  on  Cam- 
bodia is  being  released  the  same  as  the  other  material,  or  to  the  extent 
that  that  could  be  done  legally? 

The  CiiAiRMAx.  That  material  would  be  released  that  is  not  classi- 
fied material.  However,  other  material  that  is  relevant  and  pertinent 
to  the  inquiry  that  was  developed,  and  which  was  developed  in  other 
executive  sessions  of  other  committees,  and  it  has  been  made  a  part 
of  the  presentation,  would  be  released.  That  was  my  understanding. 

Mr.  Seiberlixg.  Could  we  get  some  information  from  staff  as  to 
exactly  what  the  status  of  that  is  as  far  as  release  is  concerned,  because 
if  it  hasn't,  isn't  going  to  be,  I  would  like  to  amend  this  resolution 
to  make  sure  that  it  will  be. 

JVIr.  DoAR.  Well,  Mr.  Congressman,  with  respect  to  the  Cambodian 
material,  you  will  remember  that  the  classified  material  was  in  the 
first  section  of  that  memoranda,  and  we  had  prepared  a  digest  of 
that  first  section  and  eliminated  all  of  the  classified  material.  And 
it  was  our  understanding  that  that  memoranda  was  ready  for  public 
release  with  the  substitute  digest  that  had  excluded  the  classified  mate- 
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rial.  And  I  Avould  assume,  it  was  our  intention,  subject  to  the  will 
of  the  committee,  that  that  would  be  published  together  with  the 
impouiidment  memorandum. 

Mr.  Seiberlixg.  Well,  do  yon  require  a  further  authorization  of  the 
of  the  committee  to  release  that  material  ? 

Mr.  DoAR.  No,  we  do  not,  because  that's  just  part  of  the  mateiial  that 
was  presented  to  the  committee. 

Mr.  Seiberlixg.  Is  it  going  to  be  made  public,  and  if  so,  wlien  ? 

]Mr.  DoAR.  Well,  just  what  the  status  of  that  material  is.  I  suppose 
it  is  in  the  process  of  getting  ready  for  printing  or  at  the  printers  now. 
I  think  it's  getting  ready  for  printing,  f  rankl}',  because  we  thought  this 
Avas  the  will  of  the  committee,  we  put  the  testimony  of  witnesses  in 
ahead  of  some  of  the  other  materials  that  we  hadn't  gotten  ready  for 
printing  yet,  and  that's  the  reason  for  the  delay. 

Mr.  Seiberlixg.  Well,  I  am  not  quarreling  with  that.  I  just  want  to 
make  sure  it  is  going  to  be  ]:>ublished  so  that  it  can  be  available  to  the 
commitee  and  the  members  for  use  in  the  debate  on  the  specific  articles 
of  impeachment. 

]Mr.  DoAR.  Of  course,  it  is  available  now  for  the  members. 

]Mr.  Seiberlixg.  But  not  in  a  usable  form  for  public  debate. 

Mr.  DoAR.  Public  debate  within  the  committee  ? 

Mr.  Seiberlixg.  Public  debate  of  the  members  at  a  meeting. 

Mr.  DoAR.  We  can  make  arrangements  for  that  because  it  is  easier 
to  Xerox  the  300  or  400  copies  than  it  will  be  to  get  to  the  pul)]ication. 

Mr.  Seiberlix-^g.  But  it  is  going  to  be  published  sooner  or  later? 

Mr.  DoAR.  Yes,  sir.  Yes,  sir. 

Mr.  Seiberlix'g.  Thank  you. 

Mr.  Kastexmeier.  ]Mr.  Chairman  ? 

The  Chairmax'.  Mr.  Kastenmeier. 

Mr.  Kastex-^meier.  I  merely  want  to  ask  a  question  of  ]Mr.  Brooks  as 
to  whether  the  arguments  of  counsel  today,  j\Ir.  Garrison  and  next  Mr. 
Jenner  would  also  be  included  in  this  resolution?  In  other  words,  was 
this  a  final  and  catchall  printing  resolution  ? 

Mr.  Brooks.  It  is  not,  it  is  not  my  impression  that  this  is  a  final  and 
a  catchall,  but  this  way  we  will  include  all  of  the  material  that  INIr. 
Garrison  has  presented  as  soon  as  the  transcript  is  reported,  and  edited 
by  Mr.  Garrison  and  others  that  have  comments  to  make  during  his 
testimony.  And  I  might  ask  one  other  question  if  the  gentleman  will 
yield. 

I  would  ask  Mr.  Doar  about  when  do  you  think  this  material  will 
be  available  to  the  members  and  for  release  on  the  Cambodian  and  im- 
poundment material  ? 

IVIr.  DoAR.  It  is  usually  running  3  or  4  days. 

Mr.  Brooks.  Thank  you. 

Mr.  Coxyers.  Mr.  Chairman,  would  it  be  in  order 

The  Chairmax'.  ]Mr.  Conyers. 

Mr.  Conyers  [continuing].  To  amend,  if  necessary,  Mr.  Brooks'  mo- 
tion to  include  Cambodia  and  the  impoundment  material  so  that  the}^ 
are  reproduced  along  with  all  of  the  rest  ? 

The  Ciiairmax.  It  has  been  authorized.  It  is  not  necessary  that  it 
be  amended  to  include  it.  The  only  portions  of  the  material  that  re- 
lates to  Cambodia  and  impoundment  would  be  that  material  that 
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had  been  classified  material,  and  that  had  been  so  described,  but 
otherwise,  that  material  is  part  of  that  evidentiary  presentation  and 
has  already  been  authorized  by  the  committee  to  be  released. 

Mr.  SEmp:RLiNG.  If  I  might  make  one  further  comment,  Mr.  Chair- 
man, while  we  are  on  that  subject,  the  only  reason  why  I  don't  offer 
an  amendment  to  also  release  the  classified  material  is  because  I  don't 
want  to  precipitate  a  discussion  on  what  is  essentially  a  side  issue. 
But,  I  would  like  to  record  for  the  record  that  I  think  the  classi- 
fi.cation  of  that  material,  long  after  the  event,  is  imjustified,  and  the 
refusal  of  the  Defense  Department  to  declassify  it  is  mijustified.  And 
it  is  part  of  the  same  kind  of  a  pattern  that  we  have  been  confronted 
with  all  through  this  material  of  trying  to  cover  that  information 
which  can  only  be  justified  as  remaining  classified  because  some  indi- 
viduals would  find  it  embarrassing  to  have  it  made  public. 

Mr.  Flowers.  ISIr.  Chairman  ? 

Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  Flov/ers.  Mr.  Chairman,  I  had  forgotten  what  is  the  issue  here 
today.  Could  somebody  refresh  my  recollection? 

The  Chairman.  I  yield  to  the  author  of  the  motion. 

Mr.  Flo^vers.  Would  the  gentleman  from  Texas  please  tell  me  what 
we  have  before  this  committee  ? 

Mr.  Brooks.  At  this  moment,  Mr.  Flowers,  my  distinguished  friend, 
the  committee  has,  as  you  well  know,  a  resolution  authorizing  the  com- 
mittee to  publish,  and  upon  publication  release  the  remaining  un- 
published executive  session  material  presented  on  and  after  July  2. 
1974,  and  including  the  statement  of  information  relating  to  political 
matters  memorandums  and  the  arguments  of  counsel.  And  since  then 
we  have  elaborated  that  it  would  include  the  Ehrlichman  notes,  Mr. 
St.  Clair's  response  and  his  brief,  and  the  arguments  and  the  sum- 
maiy  of  information  of  our  own  counsel. 

Mr.  Flowers.  That  is  enough.  You  are  confusing  me  now,  too. 

Mr.  Chairman,  would  it  be  in  order  to  move  the  previous  question  ? 

Mr.  Wiggins.  Mr.  Chairman  ? 

Mr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  The  gentleman  has ■ 

Mr.  McClory.  There  is  an  amendment  to  be  offered,  Mr.  Flowers. 

Mr.  Flowers.  "Wlio  offered  an  amendment  ? 

INIr.  Wiggins.  I  have  an  amendment  if  the  Chair  will  recognize  me. 

The  Chairman.  The  Chair  will  have  to  advise  that  any  amendments 
to 

Mr.  McClory.  Mr.  Chairman,  would  it  be  in  order  to  hold  this  sub- 
ject until  we  conclude  with  our  discussion  of  the  TV  rules? 

Mr.  Rangel.  Regular  order. 

Mr.  Mez\t[nsky.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  Is  there  an  amendment  ?  If  there  is  an  amendment, 
is  there  an  amendment  at  the  desk  for  the  committee?  I  don't  want  to 
precipitate  this,  but  I  would  like  to  at  least — well,  the  previous  ques- 
tion has  been  called  for. 

The  Chairinlvn.  Well,  in  all  deference  to  the  gentleman  from  Cali- 
fornia, he  had  been  asking  questions  regarding  these  political  mattei"S 
memorandums,  and  I  think  we  were  on  the  phase  though  of  discussing 
it  rather  than  recognizing  it  to  be  opened  for  amendment. 
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Mr.  Wiggins.  Am  I  recognized  for  the  purpose  of  offering  an  amend- 
ment? 

The  Chairman.  I  recognize  the  gentleman  to  continue  the  discus- 
sion of  the  question. 

Mr.  Wiggins.  Well,  I  am  prepared  to  offer  an  amendment  if  I  am 
recognized  for  that  purpose.  If  this  is  general  debate,  I  will  defer  until 
such  time  as  the  amendment  is  appropriately  offered. 

The  Chairman.  I  would  like  to  have  further  clarification,  and  I 
think  this  would  certainly  serve  that  purpose  before  I  would  recognize 
the  gentleman  for  purposes  of  offering  an  amendment. 

Mr.  Wiggins.  Would  the  Chair  like  for  me  to  explain  what  I  would 
intend  to  do  if  recognized  to  offer  my  amendment  ? 

The  Chairman.  The  Chair  would. 

Mr.  Wiggins.  First  let  me  explain  to  all  of  my  colleagues  here,  the 
only  reason  an  amendment  was  not  prepared  well  in  advance  and  on 
your  desk  is  that  I  received,  as  you  did,  the  resolution  just  a  few 
moments  ago,  and  I  looked  at  it  for  the  first  time  only  a  few  moments 
ago,  and  it  became  necessary  to  draft  an  amendment  at  this  table  just 
minutes  ago.  I  had  submitted  to  the  chairman  a  proposed  amendment, 
that  if  recog-nized,  I  will  offer.  The  amendment  was  intended  by  me 
only  to  insert  language,  but  it  came  out  of  the  secretary's  office  and  it 
is  in  the  nature  of  a  substitute.  It  repeats  all  of  the  language  in  the 
Brooks  resolution,  but  adds  only  a  few  words  following  the  words 
"political  memoranda."  It  limits  the  distribution  of  political  memo- 
randums to  that  memorandum  which  is  included  in  our  statements  of 
information,  which  has  been  referred  to  by  witnesses,  or  which  has 
been  referred  to  by  counsel  in  the  course  of  their  argiunents. 

In  other  words,  all  of  the  political  memorandums  which  have  been 
called  to  our  attention  as  relevant  to  our  inquiry  is  proposed  by  me  to 
be  made  public,  but  the  balance  thereof,  which  has  not  been  called  to 
our  attention,  which  has  not  been  referred  to  by  witnesses,  and  which 
has  not  been  referred  to  by  counsel  in  argument  would  not  be  included 
within  the  resolution. 

Now,  if  recognized,  I  will  offer  a  substitute  to  accomplish  that 
objective. 

Mr.  McClory.  Mr.  Chairman  ? 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  In  view  of  the  controversial  nature  of  this  part  of 
tlie  record,  and  since  only  part  of  it,  as  I  recall,  was  testified  to,  it  may 
1)('  tliat  the  balance  was  included  in  a  package  which  was  received,  I 
guess  was  received  either  by  the  grand  jury  or  the  special  prosecutor, 
but  since  only  a  part  of  it  was  the  subject  of  testimony,  and  since  it 
could  provide  damage,  at  least  it  could  represent  irrelevant  material, 
I  VN-ould  suggest  that  we  adopt  the  amendment,  authorize  the  release 
of  the  balance  of  the  material,  and  defer  the  subject  of  the  release  of 
this  material  which  might  contain  some  sensitive,  derogatory,  im- 
proper, or  irrelevant  material. 

]\rr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Brooks, 

]Mr.  Brooks.  I  would  say  in  all  fairness  that  the  counsel  and  various 
witnesses  have  mentioned  briefly  this  document  and  gone  into  it.  It  is 
not  a  secret  document.  May  I  see  it,  Mr.  Chairman  ? 

41-018 — ~'j — lit.  3 .39 
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The  members  recall  when  this  came  it  was  sent  to  all  of  the  members. 
We  have  it  in  our  offices.  It  is  a  very  interesting  document  showing  the 
pattern  of  operation  during  this  period  of  time.  The  counsel  refers 
to  it.  I  think  there  is  no  reason  why  it  should  not  be  included  in  its 
entirety.  We  have  not  released  it,  the  members  have  not.  But,  I  am  sure 
that  some  members  of  the  press,  some  colleges,  some  of  the  people  in 
this  country  will  be  interested  in  taking  a  look  at  it.  I  think  if  there 
is  anything  in  it,  that  members,  that  Mr.  Wiggins,  if  there  is  ajiything 
that  "you  feel — Mr.  Wiggins  is  not  listening,  but  if  there  is  an^i;hing 
in  it  that  he  doesn't  like,  maybe  he  ought  to  specify  that,  and  if  there 
is  some  little  devious  scheme  in  here  that  ought  not  to  be  in  the  record, 
maybe  we  could  vote  on  excluding  that. 

Mr.  HoGAN.  Would  the  gentleman  yield  ? 

Mr.  Wiggins  I  would  like  to  respond,  Mr.  Chairman. 

Mr.  Danielson.  Would  the  gentleman  yield  ? 

Mr.  Brooks.  Yes ;  I  yield. 

Mr.  Danielson.  Since 

Mr.  Brooks.  I  will  yield  to  INlr.  Wiggins  in  just  a  moment,  if  I  still 
have  the  floor,  because  I  want  him  to  understand  what  I  feel  about 
this. 

Mr.  Danielson.  In  other  words,  you  unyield  to  me  ? 

Mr.  Brooks.  IS'o ;  you  go  on  and  finish  your  business. 

]\Ir.  Danielson.  I  received  this  document  Friday,  which  was  dis- 
tributed to  the  membership,  and  I  have,  during  the  weekend,  looked 
through  it  at  some  length.  It  is  alluded  t-o  in  the  summary  of  informa- 
tion which  was  distributed  on  Thursday  or  Friday,  and  frankly,  at 
this  stage  of  the  game,  I  would  not  be  able  to  distinguish  between  those 
portions  I  have  read  and  those  portions  I  have  not  read.  I  think  it  is  an 
important  part  of  the  material  presented  to  the  committee,  and  I 
would  urge  that  the  gentleman's  motion  be  defeated. 

Mr.  Brooks.  If  my  distinguished  friend  from  California,  Mr.  Wig- 
gins, I  wajit  to  assure  him  that  my  thought  is  rather  than  strike  95 
percent  of  it,  if  that  refers  to  5  percent,  for  example,  if  you  would 
point  out  some  part  that  you  think  really  should  be  stricken,  basically 
I  think  we  ought  to  include  it  all,  unless  there  is  some  special  reason 
for  excluding  some  portion. 

Mr.  Hogan.  Would  the  gentleman  yield  ? 

Mr.  Brooks.  I  will  yield  to  Mr.  Wiggins  since  it  was  his  amend- 
ment. 

Mr.  Wiggins.  I  appreciate  the  gentleman  yielding. 

I  take  the  position,  and  I  hope  my  distinguished  friend  from  Texas 
would  not  disagree,  that  all  material  relevant  to  our  inquiry  on  which 
we  have  relied  should  be  made  public.  But,  those  materials  which  are 
irrelevant  and  out  of  which,  on  which  we  have  not  relied,  have  no 
business  being  disclosed  simply  because  we  produced  them  pursuant 
to  an  order. 

Now,  bear  in  mind,  ladies  and  gentlemen,  that  there  is  no  document 
known  as  the  political  memorandum  for  Mr.  Strachan.  This  is  a  series 
of  pieces  of  paper  which  our  committee  has  compiled  into  a  single 
document.  In  fact,  they  represent  a  whole  series  of  individual  state- 
ments made  over  a  period  of  months.  As  the  chairman  knows,  I  called 
this  matter  to  his  attention  by  letter  last  week.  This  isn't  something 


2061 

that  I  have  recently  concocted.  I  have  been  concerned  about  this  for 
some  time.  I  regret,  franklj^,  that  tlie  committee  has  deemed  fit  to 
compile  this  into  a  single  document,  but  it  has  done  so,  unbeknownst 
to  me,  and  for  reasons  which  I  don't  know.  We  should  not  use  our 
power  of  subpena  to  lay  before  the  public  domain  that  information 
which  is  produced  thereby,  which  is  irrelevant  to  our  inquiry,  and  that 
is  precisely  what  the  gentleman's  motion,  if  unamended,  will  do. 

Mr.  Brooks.  I  thank  the  gentleman.  I  would  say  to  the  gentleman 
I  would  like  to  ask  our  counsel  what  his  feeling  is  about  this  document. 

Mr.  Wiggins.  What  relevance  is  that  ? 

Mr.  DoAR.  It  is  my  position,  gentlemen,  that  this  document  is  rele- 
vant to  the  inquiry  in  that  it  shows  the  course  of  conduct  between  Mr. 
Strachan  and  Mr.  Haldeman  with  respect  to  the  operation  of  the  Com- 
mittee To  Re-Elect  the  President.  There  are  21  separate  political  mat- 
ters memorandum  in  this  book  between  the  dates  of  August  1971  and 
September  1972.  During  that  time  Mr.  Strachan  wrote  over  28  memo- 
randums. Only  21  were  delivered  to  the  committee.  We  have  referred 
I  think  to  five  or  six  of  these  memorandums  specifically,  but  each  of 
them  and  all  of  them  taken  together  demonstrate,  not  demonstrate, 
but  are  proof  of  a  pattern  of  the  relationship  between  Mr.  Haldeman, 
Mr.  Strachan,  and  the  Committee  To  Re-Elect  the  President. 

Mr.  Railsback.  Mr.  Chairman  ? 

Mr.  Brooks.  Mr.  Chairman,  I  would  ask 

Mr.  HoGAN.  Mr.  Chairman  ? 

Mr.  Brooks.  To  let  the  gentleman  have  his  amendment. 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Chairman,  I  am  wondering  if  these  materials 
were  subjected  to  the  same  rules  that  all  of  our  other  evidence  has  been 
subjected  to?  Before  you,  Mr,  Doar,  published  this,  did  you  submit  it 
to  the  chairman  and  the  ranking  Republican  for  their  perusal  to  see 
if  it  was  relevant  to  our  inquiry  ? 

Mr.  Doar.  We  submitted  it — we  did  not  submit  it  to  the  chairman 
and  the  ranking  minority  member. 

Mr.  Railsback.  Don't  you  tliink  that  something  this  sensitive,  that 
in  this  particular  case,  that  we  should  have  followed  exactly  the  same 
procedure  so  that  Mr.  Hutchinson  also  would  have  had  a  chance  to 
check  it  to  see  if  there  were  political  sensitive  materials  that  perhaps 
were  not  relevant  to  this  particular  inquiry  ?  I  think,  Mr.  Chairman, 
honestly,  in  this  case  that  this  is  exactly  what  we  have  been  trying 
to  avoid  all  along.  We  have  been  trying  to  avoid,  we  have  been  trying 
to  avoid  getting  into  any  kind  of  a  fishing  expedition,  and  it  looks — 
I  can  see  if  we  are  going  to  be  using  this  in  our  evidence,  then  those 
things  that  are  relevant  to  our  evidence  should  be  published  along 
with  everything  else,  so  when  you  are  doing  this  without  checking 
with  the^  ranking  Republican,  that's  why  we  set  up  the  rules  of 
confidentiality. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  The  Chair  would  like  to  advise,  however,  that 
this  has  been  a  matter  of  discussion  as  to  whether  or  not  it  should  be 
printed  for  the  perusal  of  the  members,  and  the  members  now  have 
an  opportunity  to  determine  whether  or  not  this  should  be  made 
public. 
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Mr.  Railsback.  Well  then,  let's  discuss  it,  Mr.  Chairman,  with  Mr. 
Hutchinson  and  see  if  ^h\  Hutchinson  agrees  that  there  are  certain 
relevant  or  nonrelevant  materials  in  there. 

The  Chairman.  At  this  time  it  is  a  question  for  discussion  of  the 
conunittee  whether  to  release  or  not  release,  not  Mv.  Hutchison  or  I, 
the  chairman.  Mr.  Mann, 

Mr.  ]Mann.  Mr.  Chairman,  I  was  most  impressed  by  the  statement 
of  Ms.  Ploltzman,  and  I  come  to  the  microphone  for  the  purpose  of 
making  the  point  that  Mr.  Doar  made.  You  know,  if  we  were  in  the 
business  of  stipulating  here  we  could  perhaps  do  a  lot  of  stipulating 
about  a  course  of  dealing  between  Mr.  Haldeman  and  the  Committee 
for  the  Re-Election  of  the  President,  or  a  course  of  dealing  with 
reference  to  Mr.  Haldeman  and  the  President.  The  uncertainties  that 
may  exist  in  the  mind  of  some  members  of  the  committee,  to  a  large 
degree,  find  their  basis  in  the  interpretation  of  the  course  of  the 
dealings,  to  what  extent  is  who  accountable  for  what.  Now,  these  21 
political  memorandums  received  from  the  White  House,  and  happily 
facetiously  I  will  say  that  we  have  been  able  to  rely  upon  the  White 
House  to  screen  out  irrelevant  material  fairly  well  up  to  this  point,  I 
believe  that  the  relationships  between  the  President,  JNIr.  Haldeman, 
Mr.  Strachan — a  lot  of  us  have  formed  certain  impressions  and  opinons 
based  on  our  own  peculiar  knowledge.  We  have  been  around.  We  have 
made  certain  inferences  and  not  suppoi-ted  by  this  record.  Now,  these 
21  political  matters  memorandums  put  into  this  record  a  record  which, 
in  my  opinion,  is  still  deficient  on  these  points,  and  it  is  not  nearly  as 
historical  as  a  courtroom  record  would  have  to  be  to  establish  the 
question  of  relationsliips,  accountalnlities,  and  agencies  and  the  like, 
and  so  I  think  that  in  that  light  this  is  a  highly  relevant  piece  of 
evidence. 

It  is  a  description,  as  has  been  said,  of  the  course  of  dealings  which 
go  to  the  very  heart  of  the  responsibility  for  the  problems  that  we 
have  found. 

Mr.  Dennis.  Woidd  my  friend  yield  ? 

Mr.  Mann.  I  yield. 

Mr.  Dennis.  Is  it  not  true  that  most  of  these  memorandums,  all  but 
two  or  three  of  them  at  least  are  completely  and  entirely  on  subject 
matter  which  have  nothing  to  do  with  the  matters  to  wdiich  we  are 
inquiring? 

Mr.  Mann.  I  would  have  expected  the  other  seven  that  we  had  re- 
quested and  not  received  might  have  been  a  little  more  helpful  on 
that  point.  But,  at  the  same  time 

INIr.  Dennis.  Who  told  you  that  the  ones  we  have 

Mv.  Mann.  At  the  same  time,  they  indicate  the  awareness  and  the 
volume  of  communications  that  was  going  on  with  reference  to  these 
matters  in  and  out  of  the  White  House,  and  I  think  that  is  relevant. 

The  Chairman.  Mr.  Garrison,  do  you  want  to  add  something? 

INIr.  Garrison.  Yes,  Mr.  Chairman;  and  members  of  the  committee. 
I  only  want  to  make  the  observation,  I  think  if  the  committee  does 
deride  to  publish  the  material  the  conunittee  would  want  to  consider 
whether  in  the  process  of  so  doing  the  committee  would  be  supplying 
support  to  the  President  for  arguments  based  upon  the  fear  of  dis- 
closure of  confidential  conversations  that  were  not  essential  to  the 
impeachment  process.  My  understanding  is  that  the  President  has 
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consistently  claimed  that  he  has  feared  an  abuse  of  the  subpena  power 
to  disclose  private,  confidential  materials  which  were  not  essential 
to  the  committee's  deliberations,  and  this  could  be  cited  by  his  counsel 
as  in  support  that  his  suspicions  were  well  founded. 

Mr.  Sarbanes.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Sarbanes. 

Mr.  Sarbanes.  It  is  my  miderstanding  that  the  President  has  used 
that  argument  in  order  not  to  make  material  available  in  the  first  in- 
stance. But,  it  is  also  my  understanding  that  these  materials  came 
from  the  Wliite  House,  is  that  not  correct  ? 

Mr.  DoAR.  That  is  correct. 

The  Chairman.  I  recognize  the  gentleman,  Mr.  Wiggins,  for  pur- 
poses of  offering  his  amendment. 

Mr.  Wiggins.  Yes,  Mr.  Chairman.  The  amendment  is  at  the  desk, 
and  I  move  my  amendment  as  a  substitute  to  the  pending  resolution. 

[The  amendment  of  Congressman  Wiggins  follows :] 

Amendment  by  Mr.  Wiggins 

Resolved  that  the  committee  publish,  and  upon  publication  release,  the  re- 
maining unpublished  executive  session  material  presented  on  and  after  July  2, 
1974,  including  the  statement  of  information  relating  to  "Political  Matters 
Memoranda,"  which  have  been  submitted  to  the  committee  in  the  statements  of 
information,  have  been  referred  to  by  witnesses  or  by  counsel,  and  arguments  of 
counsel. 

The  Chairman.  The  question  is  on  the  amendment  that  is  offered  as 
a  substitute  by  the  gentleman  from  California  to  the  proposal  offered 
by  the  gentleman  from  Texas,  Mr.  Brooks. 

All  those  in  favor  of  that  amendment,  please 

Mr.  Wiggins.  A  member  is  seeking  recognition,  ]Mr.  Chairman. 

The  Chairman.  IMr.  Mayne. 

]Mr.  Mayne.  Mr.  Chairman,  I  am  sure  the  Chair  will  correct  me  if  I 
am  mistaken  in  my  recollection,  but  aren't  these  tlie  materials  tliat  at 
the  time  they  were  submitted  to  the  committee  this  same  question  was 
raised,  and  the  chairman  assured  the  members  of  the  committee  that 
anything  which  was  not  relevant  to  the  inquiry  would  not  be  dissemi- 
nated, would  not  be  reproduced?  My  recollection  may  be  faulty 

The  Chairman.  No.  The  gentleman  is  absolutely  correct.  I  did  not 
say  that  this  was  irrelevant. 

Mr.  INIayne.  And  it  seems  to  me 

The  Chairman.  Excuse  me. 

Mr.  Mayne.  With  reference  to  some  of  these  juicy  tidbits  in  the 
presentation,  there  was  a  consensus  among  the  members  that  they  did 
have  nothing  to  do  with  the  inquiry,  and  that  they  woidd  not  be  re- 
produced. Are  we  now  to  assume  that  the  chainnan  has  changed  his 
position  on  that  ? 

The  Chairman.  No,  the  Chair  has  not  changed  his  position.  When 
one  refers  to  those  juicy  tidbits,  I  think  the  Chair  has,  with  the  rank- 
ing minority  member,  assured  that  the  matters  that  were  not  at  all 
relevant  and  pertinent,  and  didn't  bear  on  the  inquiry,  or  as  counsel 
has  already  indicated,  providing  some  kind  of  information  by  which 
we  would  be  able  to  determine  the  question  of  Mr.  Haldeman's  posi- 
tion, and  the  relationship  of  ]Mr.  Haldeman  to  Mr.  Strachan,  and  this 
was  referred  to,  this  was  referred  to  time  and  again  by  our  counsel  in 
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his  presentation  when  he  did  refer  to  the  political  matters  memoranda 
for  that  purpose. 

Mr.  JNIayne.  Well,  will  not  the  motion  of  the  gentleman  from  Cali- 
fornia make  sure  that  the  chairman's  position  as  previously  announced 
will  be  adhered  to  ?  It  seems  to  me  that  it  protects  the  announcement  of 
the  chairman's  position  and  makes  sure  we  do  not,  by  some  circuitous 
side  approach,  slip  this  stuff  in. 

Mr.  Kailsback.  Would  the  gentleman  yield  ? 

Mr.  Mayne.  T^^iich  the  chairman  has  assured  us  would  not  be 
slipped  in. 

Mr.  Railsback.  Would  you  yield  ? 

]Mr.  ISIayne.  I  yield  to  the  gentleman  from  Illinois. 

Mr.  Railsback.  Mr.  Chairman,  the  only  thing  that  bothers  me  about 
this  is  that  as  I  understand  it,  in  every  case,  regardless  of  whether 
a  subpena  or  a  request  was  made  for  evidence,  and  it  even  went  so  far 
that  you  and  the  ranking  Republican  were  permitted  to  determine 
what  would  go  into  a  letter  of  request,  there  was  an  equal  participa- 
tion by  the  ranking  Republican.  I  think  you  are  making  a  serious 
mistake  if  we  adjust  our  rules  in  this  case,  because  there  is  not  a  doubt 
in  my  mind  but  what  in  this  case  we  have  not  handled  the  evidence, 
something  that  you  want  to  become  evidence,  the  way  it  is  supposed 
to  be  handled. 

Now,  if  Mr.  Hutchinson  doesn't  agree  with  you,  it  is  my  understand- 
ing you  could  at  that  point  come  back  and  let  the  committee  decide. 
But,  in  this  particular  case  it  seems  to  me  that  you  have  acted  uni- 
laterally, you  and  the  staff  have  acted  miilaterally.  We  have  not,  Mr. 
Hutchinson  I  don't  think  has  approved,  and  I  would  hope  that  you 
and  ]Mr.  Hutchinson  at  least  could  get  together  to  determine  what 
may  not  be  relevant  to  the  inquiry. 

The  Chairman.  As  a  matter  of  fact,  let  me  state  to  the  gentleman 
that  there  is  no  unilateral  action.  As  a  matter  of  fact,  this  is  the  very 
reason  why  the  matter  is  before  the  entire  committee. 

Mr.  Mayne.  I  yield  to  the  gentleman  from  Indiana. 

Mr.  Dennis.  I  would  simply  like  to  observe,  Mr.  Chairman,  and  I 
thank  the  gentleman  for  yielding,  that  if  the  matter  of  relevance  is  to 
be  determined  on  the  basis  of  some  pattern  or  access  or  method  to 
communicate,  that  we  can  load  this  record  down  with  anything,  we 
can  load  it  down  with  love  letters,  we  can  load  it  down  with  bills  of 
lading,  we  can  load  it  down  with  the  encyclopedia  or  anything  else 
that  would  show  that  these  people  would  communicate  with  each  other. 
I  thought  that  you  should  hold  it  to  something  that  had  to  do  with 
the  impeachment  inquiry.  If  we  don't,  we  are  certainly  subject  to  the 
challenge  on  the  ground  of  partisanship,  politics  and  all  of  these 
things  we  have  been  trying  to  avoid. 

Mr.  LoTT.  Would  the  gentleman  yield  ? 

The  Chairman.  I  think  I  am  going  to  put  the  question  as  to 
whether  or  not  the  committee  will  approve  of  the  amendment  which 
was  offered  by  the  gentleman  from  California. 

All  those  in  favor  of  that  amendment,  which  is  a  substitute,  please 
say  aye. 

fChorns  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 
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The  Chairman.  The  noes  appear  to  have  it. 
Mr.  Froehlich.  Mr.  Chairman,  rollcall. 

The  Chairman.  A  call  of  the  roll  is  demanded  and  the  clerk  will  call 
the  roll.  All  those  in  favor  please  say  aye,  all  those  opposed,  no. 
The  Clerk.  Mr.  Donohue. 
Mr.  DoNOHUE.  No. 
The  Clerk.  Mr.  Brooks. 
Mr.  Brooks.  No. 
The  Clerk.  Mr.  Kastenmeier. 
Mr.  Ka-Stenmeier.  No. 
The  Clerk.  Mr.  Edwards. 
Mr.  Edwards.  Aye. 
The  Clerk.  Mr.  Hungate. 
Mr.  Hungate.  No. 
The  Clerk.  Mr.  Conyers. 
Mr.  Conyers.  No. 
Tlie  Clerk.  Mr.  Eilberg. 
Mr.  Eilberg.  No. 
The  Clerk.  Mr.  Waldie. 
Mr.  Waldie.  No. 
The  Clerk.  Mr.  Flowers. 
Mr.  Flowers.  No. 
The  Clerk.  Mr.  Mann. 
Mr.  Mann.  No. 
The  Clerk.  Mr.  Sarbanes. 
Mr.  Sarbanes.  No. 
The  Clerk.  Mr.  Seiberling. 
Mr.  Seiberling.  No. 
The  Clerk.  Mr,  Danielson. 
Mr.  Danielson.  No. 
The  Clerk.  Mr.  Drinan. 
Mr.  Drinan.  Aye. 
The  Clerk.  Mr.  Rangel. 
Mr.  Rangel.  No. 
The  Clerk.  Ms.  Jordon. 
Ms.  Jordan.  No. 
The  Clerk.  Mr.  Thornton. 
Mr.  Thornton.  Aye. 
The  Clerk.  Ms.  Holtzman. 
Ms.  Holtzman.  No. 
The  Clerk.  Mr.  Owens. 
Mr.  Owens.  No. 
The  Clerk.  Mr.  Mezvinsky. 
Mr.  Mezvinsky.  No. 
The  Clerk.  Mr.  Hutchinson. 
Mr.  MoClory.  Aye  by  proxy. 
The  CiJERK.  Mr.  McClory? 
Mr.  JMcClory.  Aye. 
The  Clerk.  Mr.  Smith. 
Mr.  Smith.  Aye. 
The  Clerk.  Mr.  Sandman. 
Mr.  Sandman.  Aye. 
The  Clerk.  Mr.  Railsback. 
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Mr.  Railsback.  Ave. 

The  Clerk.  ISli-.  Wiggins. 

]\Ir.  Wiggins.  Aye. 

The  Clerk.  Mr.  Dennis. 

]Mr.  Dennis.  Aye. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  INIayne. 

Mr.  Mayne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  Hogan.  Aye. 

The  Clerk.  Mr.  Butler. 

JNIr.  Buti.er.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Uy.  Lott. 

Mr.  Lott.  Aye. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  ]\ioorhead. 

Mr.  MooRHEAD.  Aye. 

The  Clerk.  Mr.  ]\Iaraziti. 

Mr.  Maraziti.  Ave. 

The  Clerk.  ^Ir.  Latta. 

Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  No. 

The  Clerk.  INIr.  Chairman,  20  members  have  voted  aye,  IS  members 
voted  no. 

The  Chairman.  And  the  substitute  is  agreed  to.  And  the  vote  is 
now  on  final  passage 

Mr.  McClory.  May  I  make  an  inquiry,  Mr.  Chairman  ?  I  just  want 
to  understand  that  the  final  words  here  in  the  argument  of  counsel 
mean  that  it  is  including  the  argument  of,  including  counsel  would 
be  included  in  the  part  to  be  published?  I  am  sure  that's  the  intent. 

The  Chairman.  Well,  I  might  ask  the  gentleman  from  California 
to  be  sure. 

Mr.  Hogan.  Mr.  Chairman,  may  I  direct  a  question  to  the  author? 

The  Chairman.  Or  the  author  of  the  original  resolution. 

Mr.  JMcClory.  I  yield  to  the  gentleman  from  California  to  answer 
my  question.  You  intended  including  arguments  of  counsel,  argu- 
ments are  including  counsel,  they  ai"e  to  be  included? 

]\Ir.  Wiggins.  Yes,  indeed. 

Mr.  McClory.  I  thank  the  gentleman. 

Mr.  Wiggins.  And  it  was  also  my  understanding  that  those  mate- 
I'ials  which  iiave  not  been  released  and  published  pursuant  to  the  reso- 
lution remain  subject  to  the  rules  of  confidentiality. 

The  Chairman.  That  is  correct. 

Mr.  Hogan.  Will  the  gentleman  from  Illinois  yield  ? 

Mr.  McClory.  Yes,  I  will  be  happy  to  yield. 

Mr.  Hogan.  I  would  like  to  direct  a  question  to  the  origmal  author 
of  the  resolution.  Does  your  resolution  contemplate  the  publication 
of  th(i  stenographic  transcript  of  our  hearings,  briefs,  and  meetings 
alons  with  this  other  material  ? 
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jNIr.  Brooks.  It  is  not  my  resolution  any  more.  The  substitute  was 
agreed  to.  You  might  discuss  that  with  Mr.  Wiggins. 
Mr.  Seiberi-ing.  Mr.  Chairman 


INIr.  HoGAN.  It  is  my  iniderstanding,  Mr.  Chairman,  then  that  that 
material  will  also  be  published  ? 

The  Chairman.  So  long  as  it  is  the  unpublished  material  that  was 
developed  in  executive  session  and  presented  after  July  2. 

Mr.  HoGAN.  So  it  will  include  the  transcripts. 

The  Chairman.  That  is  the  way  I  read  the  resolution.  Mr.  Wiggins. 

Mr.  Wiggins.  I  have  no  hesitancy  in  approving  the  availability  of 
the  transcript  of  these  proceedings  but  before  we  move  too  rapidly 
on  publishing  the  transcript,  we  ought  to  have  some  consideration  of 
the  cost  of  that.  We  are  up  to  5,000  pages  now  of  transcript.  I  again 
have  no  reluctance  of  anybody  reading  the  darn  thmg  but  if  we  are 
going  to  publish  it  in  volume  we  ought  to  have  some  notion  of  what 
it  is  going  to  cost. 

The  Chairman.  I  am  unable — the  Chair  is  miable  to  give  any  esti- 
mate at  this  time  as  to  cost.  That  would  be  something  that  I  am  sure 
we  will  soon  learn  about  when  we  inquire  about  it. 

Mr.  Wiggins.  JNIaybe 

Mr.  HuNGATE.  Parliamentary  inquiry,  Mr.  Chairman.  The  substi- 
tute is  now  adopted  and  we  would  now  vote  on  the  resolution  as 
amended  by  the 

The  Chairman.  The  resolution  as 

Mr.  HuNGATE.  Now,  I  want  to- 


The  Chairman  [continuing].  As  amended  by  the  substitute. 

Mr.  HuNGATE.  I  would  like  to  inquire  as  to  the  confidential  nature 
of  this.  Does  this  then  remain  confidential  ? 

The  Chairman.  That  is  correct.  The  materials  that  weie  developed 
in  executive  session  that  won't  be  released  and  won't  be  published  will 
remain  confidential. 

j\Ir.  Seiberling.  ^Ir.  Chairman,  parliamentary  question. 

The  Chairman.  Let  me  put  the  question. 

Mr.  Seiberling.  Mr.  Chairman,  I  Avould  like  to  consider  offering  an 
amendment  to  the  substitute  so  I  would  hope  we  could  have  that  open 
for 

The  Chairman.  The  amendment  or  the  proposal  comes  too  late.  The 
question  is  now  on  the  adoption  of  the  motion  of  the  gentleman  from 
Texas  as  amended  by  the  substitute.  All  those  in  favor  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed,  no. 

[Chorus  of  "noes."] 

The  Chairman.  The  ayes  appear  to  have  it  and  the  motion  is 
adopted  as  amended  by  the  substitute. 

Mr.  Seiberling.  Mr.  Chairman,  parliamentary  inquiry.  Do  I  un- 
derstand now  if  any  member  wishes  during  the  course  of  debate  com- 
ing this  week  to  refer  to  the  book  on  "Political  Matters  Memorandum" 
that  we  are  not  able  to  do  so  even  in  debate  in  this  committee,  even 
though  we  think  it  might  be  relevant  ? 

]Mr.  Wiggins.  We  are  talking  about  two  different  issues.  One  is  the 
publication  of  these  issues  and  the  second  is  the  committee's  record. 

JNIr.  Seiberling.  But  the  chairman  has  ruled  that  the  rules  of  confi- 
dentiality apply  as  to  everything  in  that  book  except  to  the  extent  that 
they  are  covered  by  this  amended  resolution. 
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The  Chairman.  Well,  the  Chair  would  like  to  state  that  when  the 
proposal  that  we  are  considering]!:  finally  comes  to  a  stage  where  we 
debate  the  issues  and  make  recommendations  to  the  floor,  that  of  ne- 
cessity the  House  then  becomes  the  Committee  of  the  Whole  and  ques- 
tions are  no  longer  confidential  since  tliey  are  not  confidential  to  the 
House.  Members  of  the  House  are  entitled  to  review  or  see  any  mate- 
rial that  is  in  our  custody  because  the  material  that  is  in  the  custody  of 
the  committee  is  really  in  the  custody  of  the  House. 

Mr.  Seibekling.  Mr.  Chairman,  my  question  relates  to  whether  or 
not  in  the  course  of  this  week's  debate  in  this  committee  the  mem- 
bers can  refer  to  matters  in  the  "Political  Matters  Memorandum"  book 
even  though  they  have  not  been  covered  by  this  publication  authoriza- 
tion. 

The  Chairman.  It  appears  to  me  that  the  rules  of  confidentiality 
will  pertain  to  matters  other  than  those  matters  that  are  covered 
within  the  resolution. 

Mr.  Seiberling.  Well,  it  seems  to  me  we  have  just  hamstrung  our- 
selves in  that  respect. 

Mr.  Danielson.  Point  of  information,  Mr.  Chairman.  During  de- 
bate, the  amendment  which  we  have  adopted  says  that — it  refers  to 
the  matters  which  have  been  referred  to  by  witnesses  or  by  counsel 
and  arguments  of  counsel.  During  our  debate  I  looked  through  one 
little  section  of  the  summaries  of  information  and  find  that  the  po- 
litical matters  memorandums  were  referred  to  six  times  on  two  pages 
and  in  rather  general  terms.  I  have  a  question  in  my  mind  as  to  what 
extent  I  am  going  to  be  permitted  to  refer  to  that  because  this  has 
been  referred  to  by  counsel. 

The  Chairman.  The  matters  that  have  been  referred  to  by  counsel 
as  I  would  understand  this  resolution  would  be,  of  course. 

Mr.  Danielson.  Well,  then,  I  submit  that  nearly  every — the  whole 
volume  has  been — practically  the  whole  volume 

Mr.  DoAR.  No.  I  think.  Congressman  Danielson,  that  eight  of  the 
political  memorandums  have  been  referred  to.  Eight.  That  is  my  fast 
count. 

Mr.  Danielson.  I  accept  the  count.  Thank  you. 

The  Chairman.  The  matter  that  is  now  before  the  committee  is  the 
consideration  of  the  proposal  which  would  authorize  broadcasting  of 
committee  debates  through  live  television. 

I  recognize  the  gentleman  from  Utah. 

Mr.  Owens.  Mr.  Chairman,  I  have  a  resolution  at  the  desk  I  ask  the 
clerk  to  read. 

The  Clerk  [reading] : 

Resolved,  That  the  committee  authorize  the  coverage  by  television  broadcast, 
radio  broadcast,  still  photography,  or  by  any  of  such  methods  of  coverage  the 
committee  debate  and  consideration  of  a  resolution  of  impeachment,  together 
with  articles  of  impeachment,  impeaching  Richard  M.  Nixon,  President  of  the 
United  States.  Such  coverage  shall  be  in  accord  with  the  rules  of  the  House  and 
the  rules  of  procedure  of  the  committee  as  amended  on  November  13,  1973. 

Mr.  Owens.  Mr.  Chairman? 

The  Chairman.  Mr.  Owens. 

Mr.  Owens.  The  resolution  is  being  passed  out  to  the  members.  I 
think  the  membership — most  of  them  were  already  treated  to  a  5- 
minute  talk  in  a  speech  by  me  today  on  this  subject  on  the  floor,  so  I 
will  pass  over  that,  except  to  say — make  a  couple  of  points. 
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I  think  that  it  is  now  particularly  relevant  that  the  House  has  given 
us  the  authority  to  permit  televising  of  our  meetings.  I  think  it  is  now 
particularly  relevant  in  the  course  of  this  impeachment  proceeding 
that  we  make  this — that  we  take  advantage  of  this  opportunity  to  edu- 
cate the  public  in  what  has  gone  on  in  the  impeachment  inquiry  and 
upon  our  final  deliberations. 

The  evidence,  with  the  one  exception  that  we  just  now  made,  has  all 
been  made  public  that  has  come  before  us  for  our  consideration  and  I 
submit  that  the  TV,  the  television,  radio,  is  the  best  media  to  present 
in  the — to  the  extent  that  it  has  not  already  been  presented  in  other 
media — the  impact  that  that  evidence  has  had  upon  the  committee. 
The  television  is  a  direct  circuit  between  the  committee,  will  be  a 
direct  circuit  between  the  committee  and  the  viewer  and  will  afford, 
I  think,  an  unparalleled  education,  given  where  we  are  at  this  time 
m  our  proceeding,  to  the  American  public  and  will  allow  the  public 
in  essence  to  examine  the  committee  and  its  members  and  our  logic 
and  the  coolheadedness  and  the  intelligence  with  which  we  approach 
this  task. 

Television  is  a  very  critical  eye  and  in  that  sense  considered  by  some 
perhaps  to  be  dangerous  in  this  emotionally  charged  proceeding  but  I 
think  that  the  public's  right  to  know  and  I  think  the  carefulness  and 
the  judiciousness  with  which  the  committee  has  approached  the  task 
combine  in  essence  to  make  television  wise  at  this  stage  and  I  think 
that  it  would  behoove  us  today  to  permit  the  public  in  for  our  final 
debate  and  the  voting  on  the  articles  of  impeachment. 

Mr.  Seiberling.  Would  the  gentleman  yield  ? 

Mr.  Owens.  Yes.  I  yield  to  the  gentleman. 

Mr.  Seiberling.  I  would  like  to  commend  the  gentleman  for  the  ini- 
tiative^ie  has  taken  in  bringing  this  to  the  point  where  we  are  able  to 
make  this  decision.  I  would  like  to  ask  a  point  of  clarification  and  that 
is  that  is  it  the  gentleman's  understanding  of  his  proposed  resolution 
that  by  adopting  it,  we  are  not  committing  ourselves  to  permit  the  use 
of  floodlights  if  the  committee  desires  not  to  use  floodlights.  In  other 
words,  we  still  might  be  permitted  to  insist  that  the  television  media 
use  the  ambient  lighting  in  the  room. 

Mr.  Owens.  Well,  I  suppose  we  would  be  committing  ourselves  to 
permitting  such  lights,  lighting,  as  is  required  in  order  to  permit  our 
pictures  to  go  out  on  the 

Mr.  Seiberling.  If  that  is  the  case,  I  offer  an  amendment  to  the  pro- 
posed resolution. 

Mr.  Owens.  Well 

Mr.  Seiberling.  I  did  not  understand  that  was  the  significance. 

Mr.  Oavens.  Maybe  I  am  missing  the  gentleman's  point.  Such  light- 
ing as  is  required  in  order  to  permit  the  telecasting  would^  of  course — 
would  be  considered  as  having  been  within  the  terms  of  this  resolution. 

Mr.  Seiberling.  Then  I  would  like  to  ask  the  Chair 

Mr.  Owens.  I  don't  know  the  technicalities,  I  will  say  to  the  gentle- 
man from  Ohio,  on  whether  you  can  televise  without  lights. 

Mr.  HuNGATE.  Would  the  gentleman  yield  ? 

Mr.  Seiberling.  If  the  gentleman  will  yield  further,  I  went  into  this 
in  some  detail  with  the  television  media  when  they  were  televising  our 
earlier  proceedings  and  the  technicalities  are  that  they  can  use  the 
ambient  lighting  in  the  room  but  they  can't  get  good  color  television, 
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so  it  ini^lit  end  up  in  black  and  Avhite  instead  of  color.  But  that  is  the 
only  inhibition  on  using-  the  ambient  lighting. 

Mr.  Denxis.  Will  the  gentleman  yield  ? 

Mr.  Owens.  Yes,  I  yield  to  the  gentleman  from  Indiana. 

Mr.  Dennis.  I  am  no  technician  but  I  point  out  to  the  members  tliat 
the  lights  we  are  going  to  have  are  light  up  there.  They  are  going  to 
be  shining  in  our  eyes.  Of  course,  there  is  going  to  be  color  television. 
There  is  nothing  to  stop  it  in  this  resolution.  And  in  addition,  we  ai-e 
going  to  have  still  photographers  around  here  firing  off  flashbulbs 
every  2  or  3  seconds.  That  is  provided  for  in  this  resolution. 

Personally  I  can  live  with  the  resolution.  I  think  in  many  respects 
the  point  of  view  "uhich  I,  generally  speaking,  am  supposed  to  repre- 
sent around  here  probably  would  do  as  well  on  the  television  as  any 
other  ])oint  of  view  if  not  a  little  bit  better,  but  not  because  of  me. 
I  didn't  mean  it  that  way.  But  no  court  in  the  land,  I  would  like  to 
point  out,  has  ever  allowed  it  and  this  is  a  very  serious  judicial  pro- 
ceeding, the  most  so,  I  suppose,  and  I  just  wonder  how  far  we  want  to 
go  along  the  circus  trail. 

I  believe  in  having  the  public  here  and  the  press  here  but  I  am  very 
doubtful  whether  this  is  conducive  to  a  judicious — judicial  perform- 
ance. 

Mr.  HuNGATE.  Would  the  gentleman  from  Utah  yield  further  ? 

The  Chairman.  The  time  of  the  gentleman  has  expired.  I  recognize 
Mr.  Mc  Glory. 

Mr.  McClory.  Thank  you,  INIr.  Chairman.  I  yield  to  the  gentleman 
from  Missouri  if  he  wants  to  ask  another  question. 

Mr.  HuNGATE.  I  thank  the  gentleman  for  yielding.  I  would  like  to 
ask  the  gentleman  from  Utah,  now,  I  suppose  that  in  the  debate  which 
we  will  conduct  that  the  material  we  have  just  made  confidential  will 
still  remain  confidential  and  that  would  mean  that  if  failing  to  com- 
partmentalize my  mind,  if  I  read  this  material  and  adhering  to  the 
thesis  that  I  can't  tell  anyone  on  this  committee  what  is  relevant  to 
them  in  this  investigation,  and  having  read  121  pages  of  this  and  find- 
ing it  excruciatingly  relevant.  I  find  I  may  have  difficulty  supporting 
this  because  it  may  inhibit  debate. 

Mr.  McClory.  ]\[r.  Chairman,  I  don't  want  to  respond  to  the  gen- 
tleman's question  or  yield  further  at  this  time  in  that  respect.  The 
gentleman  is  restricted  under  the  amended — the  substitute  resolution 
that  was  adopted,  but  he  will  not  have  any  difficulty  in  questioning  wit- 
nesses with  regard  to  any  material  about  whicli  questions  were  asked 
in  the  course  of  our  executive  session  or  any  matters  that  wei-e  included 
in  our  books  or  under  any  tab  or  any  statement  of  information.  So  the 
restriction  won't  be  too  serious,  I  don't  think.  I  do — — 

Mr.  HuNGATE.  If  the  gentleman 

Mr.  McClory.  I  would  like  to  make  a  little  statement  in  support  of 
the  resolution  now  because  I  want  to  join  in  commending  the  gentle- 
man from  ITtah  and  state  it  was  my  amendment  that  the  connnittee 
adopted  unanimously  here  at  the  outset  to  the  effect  we  would  have  live 
television  of  all  of  our  opening  hearings,  so  what  we  are  doing  here 
is  entirely  consistent  with  the  original  action  that  we  took.  I  expect 
that  the  debates  that  we  are  going  to  conduct  will  provide  an  oppor- 
unity  for  us  to  delineate  the  relevant  evidence  and  for  us  to  make 
appropriate  arguments  relative  to  the  constitutional  and  legal  issues 
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that  are  involved  and  provide  a  balanced  and  an  informative  program 
for  the  American  public  and ■ 

Mr.  Wiggins.  Would  the  gentleman  yield  ? 

Mr.  McClory.  In  just  a  minute.  And  we  will  not  be  restricting  this 
to  the  writing  press  but  we  will  let  the  video  and  television  have  the 
same  right  as  the  writing  press  in  this  instance. 

Now,  I  did  have  in  mind  and  I  do  have  in  mind  that  we  are  about 
to  adopt  a  resolution  with  respect  to  the  conduct  of  our  debate  so 
that  it  will  be  fair  and  equal  to  all  members  of  the  committee  with 
respect  to  the  preseiitation  of  our  debate  material.  I  had  hoped  that 
we  might  be  able  to  include  in  our  rule  some  requirement  that  the  TV 
media  would  provide  continuous  uninterrupted  coverage  which  might 
be  long  and  drawn  out  but  at  the  same  time  would  assure  fairness  in- 
sofar as  our  proceeding  is  concerned.  I  am  not  going  to  offer  such  an 
amendment  to  our  rule  because  I  don't  want  to  tie  our  hands  or  their 
hands  in  that  respect,  but  I  do  want  to  admonish  the  TV  media  and 
our  chairman  who  Avill  be  conducting  this  proceeding  that,  as  far  as 
possible,  we  provide  continuous  uninterrupted  coverage. 

Now,  the  rules  do  provide  that  we  shall  not  have  commercial  spon- 
sorship and  I  hope  that  we  will — and,  of  course,  that  will  include  no 
commercial — no  interruptions  for  commercials  and  I  am  also  hope- 
ful that  we  will  not  have  interruptions  for  editorializing,  at  least  to 
the  extent  that  it  might  exclude  some  member  who  was  maldng  a 
very  important  debate.  And  so  in  that  respect,  I  hope  that  we  will 
be  able  to  follow  the  rules  of  fairness.  I  think  it  will  contribute  to 
our  having  further  informative  sessions  of  this  type  in  the  future, 
can  be  very  illuminating,  very  helpful,  and  I  am  confident,  too,  that 
this  committee  will  conduct  itself  with  dignity  and  with  respect  and 
that  we  can  avoid  these  criticisms  of  hamming  it  up  or  of  those  other 
ones  that  are  directed  toward  those  who  suggest  that  this  is  going 
to  be  some  kind  of  a  circus.  It  can  be  a  dignified  and  a  very  respon- 
sible presentation  and  I  would  hope  and  expect  that  that  is  what  it 
will  be. 

Mr.  Chairman,  if  the  gentleman  from  Missouri  still  wants  me  to 
yield 

Mr.  HuNGATE.  No,  thank  you.  I  thank  the  gentleman. 

Mr.  McClory.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  Thank  you,  Mr.  Chairman. 

This  is  not  a  novel  question  before  us.  There  has  existed  over  the 
years  contention  between  first  amendment  rights  which  are  public 
rights  and  the  private  fifth  and  sixth  amendment  rights  of  individuals 
and  this  contention  has  been  exascerbated  with  the  advent  of  the 
television  as  a  form  of  reporting  public  events.  That  question,  which 
is  a  most  important  one,  has  been  resolved  for  us  historically  against 
the  televising  of  proceedings  where  the  purpose  of  those  proceedings 
is  the  ascertainment  of  proof.  The  relevant  consideration  has  always 
been  that  if  there  must  be  some  yielding  between  the  first  and  the  fifth 
and  sixth  amendments  that  it  is  better  to  come  doAvn  on  the  side  of 
private  rights  guaranteed  under  the  fifth  and  sixth  amendments. 

It  is  difficult  for  me  to  not  be  persuaded  by  that  long  history.  I 
realize,  we  all  realize,  this  is  a  matter  of  great  public  interest  but 
it  is  the  very  fact  that'it  is  a  trial  or  at  least  an  adjudication  of  great 
public  interest  that  we  ought  to  be  particularl}'  scrupulous. 
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That  beine^  the  case,  I  would  urge  my  colleagues  to  consider  the 
wisdom  of  the  pending  resolution.  I  have  done  so  and  personally  I 
believe  that  the  pursuit  of  truth  is  going  to  best  be  served  by  not  having 
television  in  these  ch  ambers. 

Mr.  Setberling.  IMr.  Chairman,  I  have  an  amendment  at  the  desk 
I  would  like  to  offer. 

The  Chairman.  We  are  just  discussing — we  are  recognizing  mem- 
bers merely  for  the  purpose  of  discussing  motion  at  this  time. 

Mr.  Daniblson.  Mr.  Chairman,  may  I  be  recognized  ? 

The  Chairman.  Mr.  Danielson. 

Mr.  Danielson.  On  the  concept  of  whether  or  not  the  TV  coverage, 
if  any,  should  be  continuous,  uninterrupted,  I  would  like  respectfully 
to  point  out  that  we  are,  as  my  brother  from  California  said,  talking 
about  the  first  amendment,  but  it  cuts  both  ways.  We  can't  restrict 
the  press.  Wlien  the  printed  press  people  come  in  here  they  do  not, 
thank  goodness,  print  every  word  that  we  say  and  I  would  like  re- 
spectfully to  submit  that  probably  the  television  people  also  exercise 
good  judgment  and  would  cull  out  the  very — some  of  the  material 
that  is  not  necessary  for  the  public's  understanding  of  what  is  going 
on  here.  And  even  if  we  were  to  pass  a  resolution  saying  that  they 
should  make  this  continuous  and  uninterrupted,  I  respectfully  submit 
that  we  are  infringing  their  rights  under  the  first  amendment  to  report 
news.  I  guess  it  is  news  that  we  are  talking  about. 

I  think  that  an  action  on  our  part  to  do  this  would  be  practically  as 
arrogant  as  having  some  other  l3ody  tell  us  how  to  run  this  impeach- 
ment inquiry  and  I,  therefore,  urge  that  we  put  no  restriction  on  the — 
we  either  restrict  television  entirely  or  we  let  them  do  it  the  way 
that  professional  television  wishes  to  have  it  done. 

Mr.  Sandman.  Will  the  gentleman  yield  ? 

Mr.  Danielson.  I  yield. 

Mr.  Sandman.  I  would  like  to  ask  my  friend  from  California — are 
you  listening  ? 

Mr.  Danielson.  I  yield  to  whomever  it  is. 

Mr.  Sandman.  Yes.  I  would  like  to  ask  you  a  question  about  what 
you  just  said.  You  don't  want  to  infringe  upon  the  first  amendment 
rights  of  the  press  and  neither  do  I.  But  a  simple  question.  Is  it  right 
for  the  TV  cameras  to  close  off  when  a  gentleman  such  as  your  friend 
from  California  on  our  side  is  making  his  presentation  ? 

Mr.  Danielson.  Well,  it  has  been  my  experience,  I  might  respond  to 
my  friend  from  New  Jersey,  that  he  doesn't  get  closed  over  on  very 
often.  Just  from  past  experience. 

Mr.  Sandman.  Wouldn't  it  be 

Mr.  Danielson.  I  would  rely  on  the  good  judgment  of  the  people  on 
the  TV  media.  All  these  people  are  mature.  They  are  experienced.  They 
are  professional.  And  no  matter  what  results,  I  yield  to  their  good 
judgment, 

Mr.  Sandman.  If  you  will  yield  further. 

Mr.  Danielson.  I  yield  to  Mr.  Edwards. 

Mr.  Edwards.  I  thank  you  for  yielding. 

A  few  weeks  ago  I  prolDably  would  not  have  voted  for  this  resolution 
but  I  am  going  to  support  it  because  I  think  it  is  important  in  that 
all  of  the  evidence  has  already  been  released  or  is  in  the  process  of  being 
released.  All  of  the  evidence  that  has  to  do — that  we  have  heard  and 
that  we  have  been  exposed  to  as  the  committee,  a'nd  with  the  exception, 
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of  course,  of  some  of  this  information  that  we  didn't  release  today 
\vhich  has  never  been  a  part  of  our  evidentiary  discussions.  But  in  addi- 
tion to  that,  this  whole  impeachment  inquiry  is  so  huge  that  I  think 
it  needs  putting  together  in  a  rational  way  by  the  38  members  of  the 
committee  and  I  think  that  having  the  coverage,  and  I  do  hope  that 
it  is  on  an  almost  continual  basis,  it  will  help  to  do  that.  It  is  an  entire 
picture  of  a  course  of  behavior  and  I  think  that  we  will  be  able  to  put 
the  evidence  together  on  one  side  or  the  other  for  the  American  peo- 
ple now  tliat  the  evidence  has  been  released. 

Mr.  Danielson.  I  appreciate  the  gentleman's  addition  to  my  argu- 
ment but  my  position  is  simply  this.  I  predict  that  the  big  surprise 
on  the  TV  coverage  is  going  to  be  how  much  of  it  is  going  to  be  dull, 
boring  and  uninteresting,  and  neither  the  TV  people  nor  the  public 
nor  any  of  us  are  going  to  want  to  have  it  shown  and  I  would  hope 
that  we  don't  compel  them  to  show  an  awful  lot  of  debate  which  may 
be  tremendously  interesting  from  a  legal  point  of  view  but  very  dull 
so  far  as  where  public  consumption  is  concerned.  I  am  hoping,  in  other 
words,  that  some  of  it  be  left  out. 

The  Chairman.  The  Chair  would  like^ 

Mr.  Danielson.  I  yield  back. 

The  Chairman.  The  Chair  would  like  to  state  before  we  go  to  the 
floor  to  vote,  and  then  return  immediately  after  the  vote,  that  during 
the  course  of  the  debate  on  this  question  on  the  floor,  I  was  asked 
whether  or  not  there  had  been  any  understanding  on  the  part  of  the 
Chair  and  the  television  broadcasters  as  to  how  this  would  be  handled. 
I  regret  to  state  that  I  have  no  understanding  and  I  am  unable  to 
impart  to  the  committee  just  how  this  is  going  to  be  handled.  I  might 
state  that  I  do  know  that  the  members  would  expect  that  the  television 
networks,  who  I  know  will  be  fair  in  every  respect,  will  attempt  to 
show  this  continually  because  unless  this  were  done,  I  think  that  it 
would  not  impart  for  the  public  the  kind  of  picture  that  the  public 
needs  to  know  if  indeed  this  is  the  argument  made  by  those  who 
support  this  amendment.  And  I  would  hope  that  we  bear  this  in  mind 
and  I  know  that  following  this  vote,  should  this  be  adoj)ted,  I  do 
intend  to  take  this  matter  up  with  the  television  networks  regarding 
the  method  in  which  they  intend  to  handle  this. 

Now  we  will  recess  until  we  have  voted  on  this  amendment. 

[A  recess  was  taken.] 

The  Chairman.  The  committee  will  come  to  order.  At  the  time  we 
recessed,  the  matter  before  us  was  the  proposal  of  the  gentleman  from 
Utah  and  is  there  any  further  discussion  on  the 

Mr.  Seiberling.  The  amendment  stands,  Mr.  Chairman  ? 

Mr.  Drinan.  Mr.  Chairman? 

The  Chairman.  Father  Drinan. 

Mr.  Drinan.  Mr.  Chairman,  I  reluctantly  must  vote  against  the 
presence  of  the  electronic  media  in  these  proceedings  and  I  voted 
that  way  before  on  the  floor.  I  am  somewhat  apprehensive  that  the 
entire  House  voted  on  this  question  just  2  days  before  the  impeach- 
ment inquiry  began  and  the  impeachment  proceeding,  therefore,  would 
be  the  first  meeting  of  any  body  of  Congress,  of  the  House,  that  would 
in  fact  have  live  television  and  radio. 

Obviously,  the  questions  here  are  momentous  and  of  enormous  solemn 
importance  and  I  feel  uneasy,  frankly,  that  this  would  be  the  first 
inquiry  to  be  televised  in  this  way. 
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If  the  resolution  on  the  floor  earlier  today  had  been  prospectively  for 
live  radio  and  television  after  tliis  inquiry  or  foi-  the  next  Congress, 
I  would  vote  for  it  enthusiastically,  I  think  that  it  is  a  ^ood  tiling. 
But  in  the  situation  that  we  find  ourselves,  we  don't  have  the  ordinary 
type  of  congressional  meeting.  We  have  at  least  a  quasi-judicial 
proceeding.  I  want  complete  due  process  to  be  given  to  everybody 
involved.  I  want  this  quasi-ad judication  to  be  completely  impartial 
and  objective  and  I  am  afraid  that  it  might  be  less  than  that  or  could 
be  less  than  that  if  it  were  the  first  meeting  of  the  committee  in  the 
history  of  the  Congress,  the  entire  Congress,  to  be  televised. 

I,  therefore,  INIr.  Chairman,  with  a  good  deal  of  reluctance  and  mis- 
givings, indicate  that,  along  with  four  or  five  others  of  the  committee, 
I  must  vote  no  on  this  measure. 

The  CiLMKMAN.  The  gentleman  from  Ohio. 

Mr.  Seiberling.  INIr.  Chairman,  I  have  an  amendment  at  the  desk. 
I  wonder 

The  Chairmax.  Is  the  amendment — will  the  clerk  report  the 
amendment  ? 

The  Clerk  [reading]  : 

Amendment  by  Mr.  Seiberling. 

"Strike  the  period  after  1973,  insert  a  comma  and  add  tlie  following : 
"Provided  that  nothing  herein  shall  be  construed  as  authorizing  the  use  of 
supplemental  lighting." 

Mr.  Seiberling.  May  I  be  heard  on  the  amendment  ? 

The  Chairman.  The  gentleman  is  recognized  for  5  minutes. 

INIr.  Seiberling.  Mr.  Chairman,  I  voted  for  the  resolution  before  the 
House  today  and  I  think  it  is  an  important  step  forward,  not  just  for 
these  proceedings  but  for  the  House,  to  allow  the  electronic  media  to 
be  present  and,  therefore,  allow  the  public  to  be  present  in  our  proceed- 
ing. I  reject  the  argument  that  the  courts  do  not  allow  this  in  judicial 
proceedings  for  the  simple  reason  that  the  courts  do  allow  it.  There 
are  courts  all  over  this  countiy  that  allow  photographs,  including 
television,  to  be  present  at  the  trial  of  cases,  criminal  cases.  But  they 
also  require  that  the  televising  and  photograph}^  be  done  in  such  a  way 
that  it  is  unobtrusive  and  does  not  interfere  with  the  conduct  of  the 
proceeding. 

Now,  that  is  a  far  cry  from  allowing  cameras  and  lights  and  the  full 
panoply  that  is  required  for  color  television. 

I  was  advised  when  I  went  into  this  with  t]ie  media  representatives 
a  couple  of  months  ago  that  it  is  quite  possible  to  get  high  quality  tele- 
vision without  any  extra  lights,  provided  that  it  is  lilack  and  white 
photography.  The  only  thing  is  that  as  a  matter  of  policy  they  like  to 
use  color  and  it  just  seems  to  me  that  we  ought  to  at  least  put  tliat  kind 
of  restriction.  The  tail  should  not  wag  the  dog. 

This  proceeding  is  not  being  conducted  for  tlie  benefit  of  the  media 
but  in  order  to  carry  out  a  very  grave  constitutional  responsibility 
and  I  tliink  that  whatever  we  do  with  respect  to  the  media  should 
not  bo  done  in  such  a  way  that  it  hampers  our  proceedings.  "We  have 
already  experienced  what  happens  when  the  lights  go  on.  In  the  first 
place,  it  is  A^ery  hard  on  the  eyes. 

Mr.  ;McClorv.  Will  the  gentleman  yield? 

Mr.  Seiberling.  I  will  in  just  a  minute.  In  the  second  place,  the 
temperature  in  tlie  room  goes  up  about  10°  and  to  ask  us  to  sit  here 
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hour  after  hour  under  those  conditions  is  to  impair  our  Avorls:.  That 
is  the  reason  I  am  offering  my  resokition.  I  yield  to  the  gentleman 
from  Illinois. 

Mr.  McClory.  The  Chairman 

Mr.  Seiberling.  I  yield  to  the  Chairman. 

Mr.  McClory  [continuing].  Wants  you  to  yield  to  him,  I  guess. 

The  Chairman.  Does  the  gentleman  recognize  that  his  amendment 
would  in  effect  be  a  restriction  on  the  rules  of  the  House  which  provide 
for  certain  floodlights,  spotlights,  strobe  lights,  flash  guns,  shall  not 
be  used  in  providing  any  method  of  coverage  of  the  hearing  except 
that  the  television  media  may  install  additional  lighting  in  the  hearing 
room  without  cost  to  the  Government  m  order  to  raise  the  ambient 
lighting  level  in  the  hearing  room  to  the  lowest  level  necessary  to 
provide  adequate  television  coverage  of  the  hearing  at  the  then  current 
state  of  the  art  of  television  coverage  ?  Does  the  gentleman  recognize 
that  in  effect  what  the  gentleman  is  suggesting  is  that  we  now  restrict 
the  rules  of  the  House  for  this  committee  ? 

Mr.  Seiberling.  Mr.  Chairman,  my  amendment  does  not  restrict 
the  rules  of  the  House  in  any  way.  It  merely  provides  that  this  resolu- 
tion shall  not  be  construed  as  authorizing  the  use  of  supplemental 
lighting. 

Now,  if  they  can  make  out  a  case  that  it  is  authorized  under  tlie 
rules  of  the  House,  why,  that  is  up  to  them.  But  the  burden  is  then 
on  them  and  I  am  advised  that  it  is  possible  to  give  quite  adequate 
coverage  under  the  present  state  of  the  art  as  far  as  black  and  white 
television  is  concerned. 

Mr.  Drinan.  Would  the  gentleman 

Mr.  McClory.  Would  the  gentleman  yield  to  me  now?  I  thank 
the  gentleman  for  yielding  and  I  want  to  point  out  that  in  rule  33 (f) 
it  says,  "The  written  rules  wliich  may  be  adopted  by  a  committee 
under  paragraph  (e)  of  this  clause  shall  contain  provisions  to  the 
following  effect." 

It  is  mandatory  that  we  adopt  provisions  such  as  the  chairman 
has  indicated  which  would  prohibit  floodlights,  spotlights,  strobe  lights 
and  flashlights  which  are  prohibited  but  does  say  that  Ave — that  the 
television  media  may  have  these  additional  lights. 

Mr.  Sarbanes.  Would  the  gentleman  yield  ? 

Mr.  Seiberong.  I  yield  to  the  gentleman  from  Maryland. 

Mr.  Sarbanes.  Just  on  that  very  narrow  point,  the  committee  must 
vote  in  an  affirmative  way  to  permit  the  television  at  all  at  these 
hearings.  It  seems  clear  to  me  that  the  committee  can  impose  a  condi- 
tion upon  it  if  it  chooses  to  do  so.  The  rules  of  the  House  do  not  compel 
us  to  have  the  television.  I  do  not  believe  that  the  rules  of  the  House 
precluded  the  propriety  of  the  amendment  offered  by  the  gentleman 
from  Ohio  if  we  choose  to  adopt  it  in  terms  of  governing  our  pro- 
ceedings. 

Mr.  McClory.  I  just  pointed  out 

Mr.  EiLBERG.  Would  the  gentleman  from  Ohio  yield  ?  Mr.  Seiberling  ? 

Mr.  Seiberling.  I  yield  the  time. 

Mr.  EiLBERG.  During  the  last  recess  or  break  while  we  went  over  to 
the  floor  to  vote,  I  had  occasion  to  check  with  the  CBS  experts  around 
here  and  they  say  that  without  supplemental  lighting  they  can't  even 
do  black  and  white  and  that  they  simply  nnist  have  the  supplemental 

41-018— 75— pt  3 40 


2076 

lio;hting  and  this  is  tlie  expression  of  the  experts  that  we  have  from 
CBS. 

Mr.  Seiberlixg.  What  experts  were  they  ?  I  might  say  tliat  a  dele- 
gation representing  all  the  media  called  on  me  in  my  office  about  2 
months  ago  and  we  had  a  very  lengthy  discussion.  They  said  they 
discussed  "it  with  their  engineers  and  they  could  do  black  and  white 
television.  They  did  not  like  to  do  it.  Their  home  offices  didn't  want 
to.  But 

Mr.  EiLBERG.  Did  CBS  contact  you  ? 

Mr.  Seiberling.  They  represented  all  three  networks. 

Mr.  EiLBERG.  CBS  told  us  today 

Mr.  Owens.  Will  the  gentleman  yield  for  an  ABC- 


Mr.  Seiberling.  Let  the  media  come  in  under  the  ordinary  rules  and 
demonstrate  what  they  absolutely  need  and  not  have  this  resolution  in 
effect  make  the  decision  for  them. 

Mr.  Owens.  Mr.  Chairman  ? 

Mr.  Seiberling.  Yes ;  I  yield. 

Mr.  Owens.  I  called  on  the  expertness  of  one  of  those  tails  out  there 
trying  to  wag  the  dog  of  the  committee  which  I  think  is  not  a  kind 
name  for  the  gentleman  to  apply  to  our  committee,  but  I  spoke  with 
Mr.  Sam  Donaldson  just  very  briefly  who  assured  me  that  if  we  do  not 
allow  additional  lighting — ^is  this  a  dog  call,  Mr.  Chairman — if  we 
do  not  permit  additional  lighting,  in  effect  we  will  not  have  television 
coverage,  that  this  decision  is  one  which  will — ^which  will  be  up  or 
down  on  whether  we  have  it  or  not,  that  the  television  people  have 
phased  out  their  old  black  and  white  equipment  and  simply  cannot 
televise  it. 

Mr.  Francis  O'Brien,  for  a  third  opinion,  who  is  administrative 
assistant  to  the  chairman,  informed  me  that  he  had  talked  with  tech- 
nical experts  and  there  was  the  same  response.  So  it  looks  to  me  that 
this  amendment,  if  we  pass  it,  will  be  an  amendment  against  the  tele- 
vising of  these  hearings. 

Mr.  Seiberling.  Well,  my  experience  with  engineers  is  that  when 
they  don't  want  to  do  something  they  can  give  you  a  thousand  techni- 
cal reasons  why  they  can't  do  it,  but  when  you  finally  tell  them  to  do 
it  they  always  suddenly  find  that  they  can  do  it,  and  sometimes  they 
even  say  they  are  glad  you  forced  them  to  do  it  because  they  found  a 
better  way. 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Might  I  inquire  of  the  gentleman  from  Ohio  what  purpose  his 
amendment  really  is  going  to  serve  ? 

Mr.  Seiberling.  Well,  the  purpose,  Mr.  Chairman,  is  that  we  are  not 
going  to  sit  here  and  sweat  and  try  to  proceed  in  the  face  of  blinding 
light  while  we  are  carrying  on  some  extremely  grave  deliberations  for 
the  future  of  this  country.  I  want  the  public  to  see  what  we  are  doing, 
but  not  at  the  cost  of  impairing  our  results. 

Mr.  Conyers.  I  call  for  the  previous  question.  Mr.  Chairman,  if  it 
is  in  order  I  would  like  to  call  the  previous  question. 

The  Chairman.  The  Chair  merely  wanted  to  ask,  gentleman,  if  the 
offer  of  the  amendment  would  not  at  least  consider  whether  or  not 
the  television  networks  and  their  experts  might  not  be  able  to  acconi- 
modate  him  or  accommodate  the  committee  without  imposing  this 
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supplemental  lighting  he  talks  about,  and  be  able  to  reach  the  same 
result? 

Mr.  Seiberling.  I  am  sure  they  could  accommodate  us,  Mr.  Chair- 
man, and  this  amendment  will  put  them  in  the  position  where  they 
will. 

The  Chairman.  The  question  is  on  the  amendment  offered  by  the 
gentleman  from  Ohio.  All  those  in  favor  of  the  adoption  of  the  amend- 
ment, please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Chairman.  The  noes  have  it. 

Mr.  Seiberling.  RoUcall,  Mr.  Chairman. 

The  Chairman.  A  call  of  the  roll  is  demanded  and  the  clerk  will 
call  the  roll.  All  those  in  favor  please  say  aye,  all  those  opposed,  no. 

Mr.  Rangel.  Mr.  Chairman,  don't  you  need  a  certain  number  of  peo- 
ple to  have  a  rollcall  ? 

The  Chairman,  I  don't  think  that  there  hasn't  been  that  certain 
number  of  people  since  we  have  been  demanding  rollcalls.  The  clerk 
will  call  the  roll. 

The  Clerk.  Mr.  Donohue. 

Mr.  Donohue.  No. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  No. 

The  Clerk.  Mr.  Kastenmeier. 

[No  response.] 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  No. 

The  Clerk.  Mr.  Hungate. 

Mr.  Hungate.  No. 

The  Clerk.  Mr.  Conyers. 

Mr.  CONTERS.  No. 

The  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  No. 

The  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  No. 

The  Clerk.  Mr.  Flowers. 

Mr.  Flowers.  No. 

The  Clerk.  Mr.  Mann. 

Mr.  Mann.  No. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  Aye. 

The  Clerk.  Mr.  Seiberling. 

Mr.  Seiberling.  Aye. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  No. 

The  Clerk.  Mr.  Rangel. 

Mr.  Rangel.  No. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  No. 

The  Clerk.  Mr.  Thornton. 
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Mr.  Thornton.  No. 
The  Clerk.  Ms.  Holtzman. 
Ms.  Holtzman.  Aye. 
The  Clerk.  Mr.  Owens. 
Mr.  O^vENS.  No. 
The  Clerk.  Mr.  Mezvinsky. 
Mr.  Mezvinsky.  No. 
The  Cleric.  Mr.  Hutchmson. 
Mr.  Dennis.  Aye  by  proxy. 
The  Clerk.  Mr.  McClory. 
Mr.  McClory.  No. 
The  Clerk.  Mr.  Smith. 
Mr.  Smith.  No. 
The  Clerk.  Mr.  Sandman. 
Mr.  Sandman.  No. 
The  Clerk.  Mr.  Railsback. 
Mr.  Froehlich.  No  by  proxy. 
The  Clerk.  Mr.  Wiggins. 
Mr.  Wiggins.  No. 
The  Clerk.  Mr.  Dennis. 
Mr.  Dennis.  Aye. 
The  Clerk.  Mr.  Fish. 
Mr.  Fish.  No. 
The  Clerk.  Mr.  Mayne. 
Mr.  Mayne.  No. 
The  Clerk.  Mr.  Hogan. 
Mr.  HoGAN.  No. 
The  Clerk.  Mr.  Butler. 
Mr.  Butler.  Aye. 
The  Clerk.  Mr.  Cohen. 
Mr.  Cohen.  No. 
The  Clerk.  Mr.  Lott. 
Mr.  Lott.  No. 
TheCiJCRK.  Mr.  Froehlich. 
Mr.  Froehlich.  Aye. 
The  Clerk.  Mr.  Moorhead. 
Mr.  MooRHEAD.  Aye. 
The  Clerk.  ISIr.  Maraziti. 
Mr.  Maraziti.  No. 
The  Clerk.  Mr.  Latta. 
[No  response.! 
The  Clerk.  Mr.  Kodino. 
The  Chairman.  No. 
Mr.  Kastenmeier.  Mr.  Chairman? 
The  Chairman.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  I  wisli  to  be  recorded  as  no.  .       tt 

The  Chahiman.  The  clerk  will  kindly  report  Mr.  Kastenmeier.  Has 
the  clerk  reported  Mr.  Kastenmeier  voting  no  ? 

The  Clerk.  Mr.  Kastenmeier  is  recorded  as  votnig  no. 

Mr.  Chairman,  8  members  have  voted  aye,  29  members  have  voted 

The  Chairman.  And  the  amendment  is  not  agreed  to.  ; 

Mr.  McClory.  Mr.  Chairman,  I  move  the  previous  question. 
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The  Chairjman.  The  question  occurs  on  the  motion  offered  by  the 
gentleman  from  Utah.  All  those  in  favor  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed  ? 

[Chorus  of  "noes."] 

The  Chairinlvn.  The  ayes  have  it  and 

Mr.  Dennis.  Mr.  Chairman? 

The  Chairman.  The  motion  is  agreed  to. 

]Mr.  Dennis.  Get  a  rollcall  on  that. 

The  Chairman.  The  clerk  will  call  the  roll.  All  those  in  favor  of  the 
motion  please  signify  by  saying  aye.  All  those  opposed,  no. 

The  Clerk.  Mr.  Donohue. 

Mr.  Donohue.  Aye. 

The  Clerk.  Mr.  Brooks. 

Mr.  Brooks.  Aye. 

The  Clerk.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  Aye. 

The  Clerk.  Mr.  Edwards. 

Mr.  Edwards.  Aye. 

The  Clerk.  Mr.  Hungate. 

]Mr.  Hungate.  Aye. 

The  Clerk.  Mr.  Conyers. 

Mr.  Conyers.  Aye. 

The  Clerk.  Mr.  Eilberg. 

Mr.  Eilberg.  Aye. 

The  Clerk.  Mr.  Waldie. 

Mr.  Waldie.  Aye. 

The  Clerk.  Mr.  Flowers. 

]\Ir.  Flowers.  Aye. 

The  Clerk.  Mr.']\Iann. 

^Ir.  Mann.  No. 

The  Clerk.  Mr.  Sarbanes. 

Mr.  Sarbanes.  No. 

The  Clerk.  Mr.  Seiberling. 

yiv.  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  Aye. 

The  Clerk.  Mr.  Drinan. 

Mr.  Drinan.  No. 

The  Clerk.  Mr.  Rangel. 

Mr.  Rangel.  Aye. 

The  Clerk.  Ms.  Jordan. 

]\rs.  Jordan.  Aye. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  Aye. 

The  Clerk.  Ms.  Holtzman. 

Ms.  Holtzman.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Ow^ENs.  Aye. 

The  Clerk.  Mr.  Mezvinsky. 

Mr.  Mezvinsky.  Aye. 

The  Clerk.  Mr.  Hutchinson. 

]Mr.  Dennis.  No  by  proxy. 
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The  Clerk.  Mr.  McClory. 

Mr.  McClory.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  Aye. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  Aj^e. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  No. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  No. 

The  Clerk.  Mr.  Fish. 

Mr.  Fish.  Aye. 

The  Clerk.  Mr.  Mayne. 

Mr.  Mayne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  Hogan.  Aye. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  Aye. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  Aye. 

The  Clerk.  Mr.  Lott. 

Mr.  Lott.  No. 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

Mr.  Maraziti.  Aye. 

The  Clerk.  Mr.  Latta. 

Mr.  Latta.  Aye. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  Aye.  Before  the  clerk  records  the  results,  Mr. 
Sarbanes. 

Mr.  Sarbanes.  I  want  to  change  my  vote  to  aye. 

The  Clerk.  Mr.  Sarbanes  changes  his  vote  to  aye.  Mr.  Chairman,  31 
members  have  voted  aye,  7  members  have  voted  no. 

The  Chairman.  The  motion  is  agreed  to. 

The  Chair  will  recess  this  meeting  at  this  time  to  hear  :Mr.  Garrison 
for  the  rest  of  his  presentation,  and  the  Chair  will  advise  the  rest  of  the 
public  that  this  is  a  closed  briefing  session. 

The  meeting  is  recessed  until  the  call  of  the  Chair. 
[Whereupon,  at  4:58  p.m.,  the  committee  was  recessed  subject  to  the 
call  of  the  Chair.] 
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MONDAY,  JULY  22,   1974 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington^  D.G. 

The  committee  met,  pursuant  to  recess,  at  5 :05  p.m.,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present:  Representatives  Rodino  (presiding),  Donohue,  Brooks, 
Kastenmeier,  Edwards,  Hungate,  Conyers,  Eiloerg,  Waldie,  Flowers, 
Maim,  Sarbanes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan, 
Thornton,  Holtzman,  Owens,  Mezvinsky,  McClory,  Smith,  Sandman, 
Railsback,  Wiggins,  Dennis,  Fish,  Mayne,  Hogan,  Butler,  Cohen,  Lott, 
Froehlich,  Moorhead,  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Samuel  Garrison  III,  special  counsel  to  the  minority ;  Albert  E.  Jen- 
ner,  Jr.,  senior  associate  special  counsel;  Richard  Gates,  senior  asso- 
ciate special  counsel;  Bernard  W.  Nussbaum,  senior  associate  special 
coimsel;  Evan  A.  Davis,  counsel;  Richard  H.  Gill,  counsel;  Edward 
S.  Szukelewicz,  counsel,  Ben  A.  Wallis,  Jr.,  counsel. 

Committee  staff  present :  Jerome  M.  Zeifman,  general  counsel;  Gar- 
ner J.  Cline,  associate  general  counsel;  William  P.  Dixon,  counsel; 
Micliael  W.  Blommer,  associate  counsel ;  and  Franklin  G.  Polk,  asso- 
ciate counsel. 

The  Chairman.  The  committee  will  please  come  to  order. 

Mr.  Garrison  will  be  recognized.  Mr.  Garrison. 

Mr.  Garrison.  Thank  you,  Mr.  Chairman,  ladies  and  gentlemen  of 
the  committee. 

When  we  recessed  the  hearing  at  noontime,  I  had  been  discussing  the 
question  of  the  President's  statements  during  his  conversation  with 
John  Dean  on  the  morning  of  March  21,  in  terms  of  whether  what  the 
President  said  that  morning  can  reasonably  be  construed  and  found  by 
you  as  a  fact  to  constitute  his  joining  the  conspiracy.  Words  are 
capable  of  being  overt  acts  or  conduct  sufficient  to  satisfy  the  legal  re- 
C[uirement  of  affirmative  action,  when  accompanied  by  the  requisite 
intent  and  knowledge.  I  think  that  I  have  discussed  the  question 
of  what  "knowledge"  would  mean,  in  the  context  of  a  matter  being 
brought  to  the  President's  attention  with  some  possibility  of  doubt 
in  his  mind  as  to  the  accuracy  of  all  or  part  of  what  he  was  being  told. 

I  would  like  to  focus  now,  though,  on  the  question  of  whether  the 
President  did  manifest  approval  or  acquiescence  in  the  maldng  of  the 
March  21  payment.  I  distinguish  this  point  from  the  one  I  made 
previously,  which  was  whether  the  President  actually  authorized  and 
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directed  the  payment  to  be  made.  I  am  satisfied  that,  as  a  matter  of 
law,  if  the  President  knew  that  the  payment  was  going  to  be  made, 
and  knew  its  purpose,  and  if  its  purpose  was  to  serve  as  what  we 
commonly  call  "hush  money,"  and  if  he,  upon  knowing  and  under- 
standing it,  then  acquiesced  in  the  payment  going  forward,  a  rea- 
sonable legal  argument  can  be  made  that  because  of  his  position  as 
Chief  Executive  vis-a-vis  Government  officials,  or  perhaps  even  simply 
as  an  employer  vis-a-vis  employees,  he  was  in  a  position  and  had  a 
duty  to  stop  the  payment  from  being  made  and,  therefore,  could  be 
held  criminally  liable  for  failing  to  do  so. 

However,  as  a  question  of  fact,  I  would  suggest  to  you  that  it  is 
far  from  clear  that  the  President  actually  did  acquiesce  in  the  pay- 
ment of  money  to  Howard  Hunt  which  apparently  occurred  some 
time  later  that  day.  And  I  would  suggest  for  your  consideration  that, 
in  determining  what  the  state  of  the  matter  was  at  the  conclusion  of 
the  conversation,  it  is  relevant  to  consider  not  only  what  the  transcript 
itself  shows,  but  also  what  the  apparent  impression  or  understanding 
of  the  participants  in  the  conversation  was  after  the  conversation 
ended. 

Now  for  purposes  of  examining  the  transcript  itself,  first  I  would 
cite  you  to  page  121  of  our  publication : 

"Transcripts  of  Eight  Recorded  Presidential  Conversations",  and  at 
the  bottom  of  that  page  I  would  suggest  that  you  focus  your  attention 
on  the  word  "it"  in  the  sentence,  "Well  for  Christ's  sakes  get  it  in  a.  in 
a  way  that,  uh — who's,  who's  going  to  talk  to  him?" 

My  reason  for  doing  so  is  that  I  think  it  is  a  reasonable  interpreta- 
tion of  the  evidence  that  the  antecedent  of  the  word  "it"  is  "signal" 
which  appears  a  few  lines  up.  Mr.  Dean  says,  "I  think  lie  ought  to  be 
given  some  signal,  anyway,  to,  to 

The  President.  Yes. 

Dean.  Yeah,  you  know. 

The  President.  Well,  for  Christ's  sakes  get  it  *  *  * 

Now,  there  is  obviously  another  possible  interpretation  of  that  very 
same  language,  which  would  be  that  the  antecedent  is  the  words 
"hundred  and  twenty  or  whatever  it  is,"  several  lines  up  where  the 
President  says,  "That's  why  your,  for  your  immediately  thing,  you've 
got  no  choice  with  Hunt  but  the  hundred  and  twenty  or  whatever 
it  is."  ^ 

I  point  this  out  because  in  determining  as  a  question  of  fact  whether, 
all  things  considered,  the  President  associated  himself  with  the  con- 
spiracy, you  may  consider  it  relevant  to  know  whether  the  President 
meant  to  get  Hunt  a  "signal,"  as  a  holding  action,  or  whether  he  meant 
to  get  him  the  money.  It's  obvious,  I  think,  that  the  language  in  this 
transcript  by  the  President  is  susceptible  to  an  interpretation  that  the 
President  considered  the  possibility  of  some  action  being  taken  on 
Hunt's  demands  as  a  matter  of  "buying  time." 

Mr.  Raxgel.  Mr.  Chairman,  point  of  clarification. 

Counsel,  tell  me  what  ]\Ir.  Dean's  response  is  to  the  President  after 
the  word  signal  is  used. 

Mr.  Garrison.  His  response  is,  "Well,  Colson  doesn't  have  any  money 
though." 

Mr.  Rangel.  Thank  vou. 
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Mr.  Flowers.  ^Vliat  page  is  that  ? 

Mr.  HoGAN.  Mr.  Chairman,  I  thought  he  was  not  to  be  interrupted. 

]Mr.  Rangel.  I  didn't  understand  whether  I  was  using  the  same 
transcript. 

Mr.  Garrison.  Mr.  Chairman,  I  have  no  objection  at  all  to  being 
interrupted  for  questions  like  that,  because  that  gives  me  the  oppor- 
tunity, for  example,  to  point  out  the  word  "though."  The  word 
"though"  seems  to  suggest  a  consideration  in  addition  to  money: 
you  may  get  Mr.  Colson  to  talk  with  him,  but  Colson  doesn't  have 
any  money. 

Mr.  Rangel.  That  clears  it  up.  Thank  you. 

Mr.  Garrison.  I  would  point  out  to  the  committee  that  on  page  125 
of  the  "Transcripts  of  Eight  Recorded  Presidential  Conversations," 
a  little  below  the  middle  of  the  page,  the  President  says : 

'That's  right.  Try  to  look  around  the  track.  We  have  no  choice  on  Hunt  but 
to  try  to  keep  him 

Mr.  Dean.  Right  now,  we  have  no  choice. 

The  Pkesident.  But,  my  point  is,  do  you  ever  have  any  choice  on  Hunt? 
That's  the  point. 

Dean.  [Sighs.] 

The  President.  No  matter  what  we  do  here  now,  John 

Dean.  Well,  if  we 

The  President.  Hunt  eventually,  if  he  isn't  going  to  get  commuted  and  so 
forth,  he's  going  to  blow  the  whistle. 

I  believe  the  members  of  the  committee  will  find  evidence  in  the 
transcript  from  which  they  may  infer  that  the  President  had  rejected 
the  granting  of  clemency  as  a  realistic  option,  for  whatever  motive. 
If  that  is  the  case,  the  passage  to  which  I  have  directed  your  attention 
would  indicate  that  the  President  at  this  moment  is  stating  that,  since 
the  indispensable  prerequisite  for  keeping  Hunt  silent  is  incapable 
of  being  met,  the  entire  effort  to  keep  Hunt  silent  is  necessarily  doomed. 

I  would  further  direct  your  attention  to  page  129,  to  tlie  very  last 
paragraph  of  that  page  near  the  end  of  this  conversation,  where  the 
President  says,  "All  right.  Fine.  And  uh,  my  point  is  that,  uh,  we 
can,  uh,  you  may  well  come — I  think  it  is  good,  frankly,  to  consider 
these  various  options.  And  then,  once  you,  once  you  decide  on  the 
plan — "  and  so  forth.  I  direct  to  your  attention  this  language  because, 
in  light  of  the  previous  portion  of  the  transcript  that  I  pointed  out, 
it  supplies  additional  evidence  of  the  possibility  that  the  President 
had  not  made  a  decision  with  respect  to  what  he  was  going  to  do 
at  all,  and  it  would  seem  that  at  this  point  in  the  transcript,  had  the 
President  himself  understood  that  what  he  had  said  would  result  in 
Howard  Hunt's  being  paid,  he  may  have  referred  to  the  state  of  the 
matter  at  that  time  differently. 

I  would  also  say  to  the  members  of  the  connnittee,  in  all  fairness, 
that  I  do  not  in  any  way  suggest  that  the  only  way  in  which  the  Presi- 
dent could  have  by  language  associated  himself  with  the  conspiracy 
that  morning  would  be  by  reference  to  money.  The  question  would  be 
whether  he  in  any  way  manifested,  through  his  words,  laiowledge  and 
intent  to  participate,  but  the  reason  for  my  focusing  upon  the  question 
of  money  is  obvious,  since  a  payment  was  in  fact  subsequently  made, 
and  there  has  been  a  great  deal  of  controversy  within  the  committee 
over  whether  he  approved  it,  on  the  one  hand,  or  acquiesced  in  it,  on 
the  other.  And  I  would  suggest  that  the  language  from  the  transcript 
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itself  indicates  that  the  President  may  not  even  have  acquiesced  in 
the  payment  being  made. 

Now,  turning  to  the  question  of  impressions  formed  by  participants 
in  the  conversation,  of  course  what  they  said  during  the  conversation 
is  relevant.  But,  at  this  point,  what  was  said  after  the  conversation 
also  becomes  relevant. 

Evidence  bearing  upon  this  question  is  found  at  pages  1032  to  1034 
of  the  GPO  edition  of  the  edited  White  House  transcripts.  This  is  a 
conversation,  and  I  am  now  at  page  1032  of  the  big  blue  book,  the  GPO 
edition  of  the  edited  White  House  transcripts. 

The  Cpiairmax.  What  conversation  is  that,  Mr.  Garrison? 

Mr.  Garrisox.  This  is  a  conversation  that  took  place  on  the  after- 
noon of  April  17, 1973,  in  a  meeting  among  the  President,  ]Mr.  Halde- 
man,  Mr.  Ehrlichman  and  Mr.  Ziegler. 

The  Chatrmax.  Is  that  not  one  of  the  conversations  that  we  re- 
quested and  subpenaed  ? 

Mr.  Garrisox.  It  is,  Mr.  Chairman.  At  page  1032 : 

Haldeman.  Told  you  about  it,  told  me  about  it.  I  was  in  here  when  he  told 
you. 

Peesident.  Good.  What  did  we  say?  Remember  he  said,  "How  much  it  is  going 
to  cost  to  keep  these,  these  guys"  (unintelligible).  I  just  shook  my  head.  Then  we 
got  into  the  question 

Haldeman.  If  there's  blackmail  here,  then  we're  into  a  thing  that's  just 
ridiculous. 

The  President.  He  raised  the  point — 

Haldeman.  (Unintelligible)  but  you  can't  say  it's  a  million  dollars.  It  may  be 
$10  million.  And  that  we  ought  not  to  be  in  this 

The  Peesident.  That's  right.  That's  right. 

Haldeman.  We  left  it — that — we  can't  do  anything  about  it  anyway.  We 
don't  have  any  money,  and  it  isn't  a  question  to  be  directed  here.  This  is  some- 
thing relates  to  Mitchell's  problem.  Ehrlichman  has  no  problem  with  this  thing 
with  Hunt.  And  Ehrlichman  said,  "(expletive  removed)  if  you're  going  to  get 
into  blackmail,  to  hell  with  it." 

The  President.  Good  (unintelligible).  Thank  God  you  were  in  there  when  it 
happened.  But  you  remember  the  conversation  ? 

Haldeman.  Yes,  sir. 

The  President.  I  didn't  tell  him  to  go  get  the  money  did  I? 

Haldeman.  No. 

The  President.  You  didn't  either  did  you? 

Haldeman.  Absolutely  not.  I  said  you  got  to  talk  to  Mitchell.  This  is  some- 
thing you've  got  to  work  out  with  Mitchell,  not  here — there's  nothing  we  can 
do  about  it  here. 

Likewise,  on  page  1034 : 

Haldeman.  You  explored  in  that  conversation  the  i>ossibility  of  whether  such 
kind.s  of  money  could  be  raised.  You  said,  "Well,  we  ought  to  be  able  to  raise — " 

The  Peesident.  That's  right. 

Haldeman.  "How  much  money  is  involved?"  and  he  said,  "Well  it  could  be  a 
million  dollars".  You  said,  "That's  ridiculous.  You  can't  say  a  million.  Maybe 
you  say  a  million,  it  may  be  2  or  10,  and  11". 

The  President.  But  then  we  got  into  the  blackmail. 

Haldeman.  You  said,  "Once  you  start  down  the  path  with  blackmail  it's  con- 
stant escalation". 

The  President.  Yep.  That's  my  only  conversation  with  regard  to  that. 

Haldeman.  They  could  jump  and  then  say,  "Yes,  well  that  was  morally  wrong. 
What  you  should  have  said  is  that  blackmail  is  wrong  not  that  it's  too  costly." 

Now,  I  realize  that  there  is  a  possibility — although  I  would  suggest 
that  essentially  it  would  be  speculation  rather  than  something  that  is 
actually  proved  by  the  evidence — a  possibility  that  the  President,  in 
conversations  subsequent  to  the  21st  of  March,  rehearsed  with  people 
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accounts  of  what  had  previously  been  said.  I  want  to  be  clearly  under- 
stood on  this :  I  am  suggesting  merely  a  possibility.  I  do  not  say  the 
evidence  clearly  shows  this,  but  I  want  for  the  moment  just  to  assume 
that  the  President  was  rehearsing  and  was  talking,  so  to  speak,  "for 
the  record,"  and  I  would  suggest  to  you  that  if  that  were  the  case,  and 
if  the  President  were  aware  that  he  had  in  fact  left  an  impression  with 
Dean  that  he  felt  the  money  should  be  paid,  it  would  be  the  most 
natural  thing  for  the  President  to  "make  his  record"  by  explaining 
away  why  he  had  appeared  to  acquiesce. 

On  page  1034  of  the  GPO  transcripts,  where  the  President  and  Mr. 
Haldeman  appear  to  agree  that  the  President  probably  had  made  a 
mistake  in  suggesting  by  his  language  on  the  21st  only  that  "hush 
money"  would  cost  too  much.  They  agreed  that  the  President  should 
have  said  it  was  wrong  to  raise  money  to  pay  defendants  to  remain 
silent. 

Now,  I  think  that  may  be  considered  to  have  significance  in  this 
respect:  once  again,  it  is  susceptible  of  an  interpretation  that  the 
recollection  that  the  President  and  Mr.  Haldeman  had  of  the  March  21 
conversation  which  bothered  them  and  Avhich,  if  they  were  speaking 
"for  the  record"  on  April  17,  they  would  feel  an  impulse  to  correct 
or  explain  away,  appears  to  be  a  recollection  of  the  President's  having 
'given  the  wrong  reason  for  disapproving,  and  not  a  recollection  of 
his  having  approved  the  payment  to  Hunt. 

If  the  President  and  Mr.  Haldeman  were  indeed  "making  a  record," 
and  if  they  were  in  that  process  trying  to  explain  away  the  damaging 
things  that  the  President  felt  he  had  said,  then  they  certainly  didn't 
cover  the  subject  well  if  they  felt  that  the  really  damaging  thing  was 
that  the  President  had  approved  the  payment  or  acquiesced  in  it.  I 
think  the  committee  is  entitled  to  make  a  distinction  between  approval 
or  failing  to  give  the  right  reason  for  disapproval,  and  the  committee 
can  give  that  difference  such  weight  as  it  sees  fit. 

You  should  consider  also  the  possibility  that  the  President  and  Mr. 
Haldeman  were  not  "making  a  record."  If  they  were  not  "making  a 
record,"  which  is,  of  course,  possible  since  the  existence  of  a  Wliite 
House  tape  recording  system  was  not  widely  known  at  that  time  and 
may  very  well  have  not  been  anticipated  to  be  known  in  the  future, 
then,  of  course,  what  I  have  said  would  still  apply,  but  with  greater 
force  because  then  their  motives  would  be  less  suspect,  and  the  recol- 
lections that  they  appear  to  have  had  could  be  considered  as  more 
probably  genuine. 

Next  I  would  like  to  cite  you  to  essentially  the  entire  testimony  of 
John  Dean  before  the  Senate  Select  Committee  in  June  of  1973.  This 
was  3  months  after  the  March  21  conversation,  rather  than  15  months 
afterward,  which  was  the  case  when  Mr.  Dean  testified  before  this 
committee  recently. 

Mr.  Dean  told  the  Senate  Select  Committee,  I  think  you  will  agree, 
in  essence  that  it  was  the  Hunt  demand  which  precipitated  his  going 
to  the  President  to  tell  him  all,  that  the  thing  in  effect  had  just  gotten 
out  of  hand,  that  he  couldn't  wait  any  longer.  He  and  Mr.  Moore  talked 
about  it,  you  will  recall,  on  the  20th — there  is  some  discrepancy  as  to 
who  suggested  to  whom  that  Dean  tell  the  President  all  but,  in  any 
event,  clearly  it  was  the  Hunt  demand  that  precipitated  Mr.  Dean's 
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ffoing  in  to  the  President  on  the  21st  of  March  and  telling  him  more 
than  he  appears  CA-er  to  liave  told  him  before. 

Now,  Mr.  Dean  in  his  SSC  testimony  did  say  tliat  some  things  had 
been  discussed  on  INIarch  13  concerning  money,  and  some  tilings  on 
the  21st,  and  I  would  ask  j^ou  to  consider  that  Avhether  they  were  dis- 
cussed on  2  days  or  on  1  would  probably  be  irrcleyant  to  this  limited 
point;  if  that  Hunt  demand  was  so  alarming  to  Dean  that  he  was 
moved  to  go  in  to  try  to  make  sure  that  the  President  knew  all  he 
needed  to  know  in  order  to  be  able  to  handle  this  acute  situation,  do 
you  believe  that  Dean  would  have  left  that  meeting  without  knowing 
what  the  upshot  of  the  conversation  was  with  respect  to  that  pay- 
ment? Do  you  believe  that  Mr.  Dean  would  not  have  told  the  Senate 
Select  Committee  in  June  of  1973,  if,  in  fact,  he  felt  after  the  meeting 
that  the  President  had  either  acquiesced  in  a  payment  that  the  Presi- 
dent knew  was  to  be  made  by  someone  else  or  had  directed  that  sufh  a 
payment  be  made  ?  But  Mr.  Dean  at  no  point  in  his  testimony  before 
the  SSC  ever  suggested  that  the  President  knew  that  a  payment  Avas 
to  be  made  and  acquiesced  in  it,  or  ordered  a  paj-ment  to  be  made. 

Dean's  testimony  on  that  question,  as  a  matter  of  fact,  is  tj'pified 
at  volume  4  of  the  SSC  hearings,  page  1123,  when  he  referred  to 
March  13  and  said  that  on  that  date  they  discussed  raising  a  million 
dollars.  He  said  "The  money  matter  was  left  vevy  nnich  hanging  aC 
that  meeting.  Nothing  was  resolved.'-  And  I  assure  you  if  you  read  Mr. 
Dean's  testimony  before  the  SSC,  every  word,  you  will  not  find  a  bit 
of  evidence  that  would  suggest  that  as  of  last  year  Mr.  Dean  had 
formed  any  impression  at  all  that  the  President  laiew  that  the  last 
payment  was  about  to  be  made  and  acquiesced  in  it. 

I  would  next  direct  your  attention  to  the  transcript  of  the  con- 
versation on  the  late  afternoon  of  INIarch  21  which  is  found  on  page 
133  of  your  "Transcripts  of  Eight  Recorded  Presidential  Conversa- 
tions." There  the  President  says : 

So  then  now — so  the  point  we  have  to,  the  bridge  you  have  to  cut.  uh,  cross, 
I  understand,  is  whether  uh,  we,  uh,  what  you  do  about,  uh  liis  present  demand. 
Now  what,  wliat,  uh,  what  (unintelligible)  about  that?" 

Dean.  Well,  apparently  Mitchell  and,  and,  uh,  uh. 

Unidentified.  LaRue. 

Dean.  LaRue  are  now  aware  of  it,  so  they  know  what  he  is  feeling. 

The  President.  True.    (Unintelligible),  do  something. 

Dean.  I,  I've,  I've  not  talked  with  either,  I  think  they're  in  a  position  to  do 
something,  though. 

Now,  let  us  focus  upon  Dean's  statement,  "I.  I've  not  talked  with 
either."  This  is  taking  place  the  afternoon  of  the  day  in  which  Mr. 
Dean  told  the  President  that  he  had  talked  with  John  Mitchell  the 
night  before,  using  code  words  to  keep  Mrs.  Mitchell  possibly  from 
overhearing  and  understanding  what  they  were  saying.  It  is  clear 
that  if  Dean  tells  the  President  that  afternoon  that  he  has  not  talked 
with  either  of  them,  LaRue  and  Mitchell,  that  means  one  of  two  things : 
either  he  has  not  in  fact  talked  with  either  of  them  since  the  morning 
meeting,  or  he  is  withholding  the  fact  that  he  talked  with  one  of  them 
since  the  morning.  I  think  those  are  the  only  two  choices. 

If  Dean  had  not  talked  with  either  ]Mitchell  or  LaRue  since  the 
morning  conversation,  then,  since  he  did  not  tell  the  President  that 
morning  that  he  had  already  talked  with  LaRue,  John  Dean  in  going 
in  supposedly  to  help  the  President  straighten  this  matter  out  actually 
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v/itlilield  from  liiiii  probably  the  most  critical  fact  lie  could  have  re- 
vealed with  respect  to  the  payment  situation.  LaRue  had  always  been 
the  money  man,  but  Dean  withheld  from  the  President  the  fact  that  he, 
Dean,  had  already  had  all  the  conversations  that  one  would  ever  need 
to  have  in  order  to  set  the  last  payment  in  motion.  Dean  didn't  tell 
the  President  that.  He  sat  there  through  the  whole  conversation  in 
the  morning,  going  over  options,  commiserating,  but  withholding  a 
cardinal  fact  about  the  state  of  the  matter  at  that  moment.  Even 
at  the  time  when  the  President  was  supposedly  being  told  by  his 
counsel  the  truth  about  the  kind  of  situation  that  had  developed  in 
recent  months,  even  at  that  moment  the  President  was  poorly,  poorly 
served  by  his  counsel. 

The  only  other  alternative  is  that,  when  Dean  said  in  the  afternoon 
that  he  hadn't  talked  with  either  Mitchell  or  LaRue,  he  was  lying. 
Frankly,  the  evidence  would  not  support  that  inference,  because  we 
have  no  evidence  that  Dean  had  talked  with  either  Mitchell  or  LaRue 
since  his  morning  conversation  with  the  President. 

I  would  suggest  to  the  members  of  the  committee  that,  even  on  the 
morning  of  March  21,  1973,  Dean  did  not  really  "come  clean"  with 
the  President,  did  not  tell  him  what  was  really  going  on.  He  did 
not  tell  him  wht  he  had  already  said  to  LaRue,  and  you  will  recall 
that,  in  essence,  through  his  conversations  with  both  Mitchell ,  and 
LaRue,  Dean  had  left  it  up  to  the  two  of  them  to  make  arrangements 
to  have  the  payment  made  to  Hunt. 

Why  wouldn't  Dean  tell  the  President  that?  "Well,  I  suggest  the 
answer  that  Mr.  Dean  was  never  fully  candid  with  the  President  about 
either  Dean's  own  role  in  the  matter  or  what  others  were  doing.  In 
effect,  Mr.  Dean  went  in  there  that  morning  and  talked  with  the  Presi- 
dent as  if  all  of  these  things  were  up  in  the  air  awaiting  the  President's 
decision,  and  so  forth,  and  didn't  tell  him  that  he,  Dean,  had  really 
already  taken  care  of  getting  the  matter  handled. 

If  the  members  feel,  nevertheless,  that  the  evidence  as  to  the  Presi- 
dent's conversations  on  the  21st  of  March  or  on  any  other  day  in 
March  or  April  1973,  satisfies  them  that  the  President  had  sufficient 
knowledge  and  understanding  and  manifested  an  intent  to  conspire  to 
obstruct  justice,  then  you  would  still  have  to  consider  the  question  of 
the  significance  of  his  conduct.  This  relates  to  the  point  I  made  this 
morning  about  the  exercise  of  political  judgment,  with  a  capital 
"P"  by  the  Plouse  and  by  the  Senate.  Whether  or  not  it  would  be 
legally  relevant  to  the  issue  of  guilt  or  innocence  in  the  case  of  an 
ordinary  criminal  conspiracy  prosecution,  the  time  when  the  President 
entered  the  conspiracy,  if  ever,  and  the  degree  of  his  activity  in 
it,  if  an}^,  is  nevertheless  relevant  to  these  proceedings.  There  has  never 
been  a  better  established  rule  of  social  regulation  than  that  the  precise 
nature  of  one's  conduct  determines  the  precise  punishment  or  sanc- 
tion for  it.  If  any  individual  were  charged  with  criminal  conspiracy 
in  a  court  of  law,  the  trier  of  fact  and  the  sentencing  judge  would  have 
to  consider  fully  at  what  point  the  person  became  a  member  of  the 
conspiracy,  wliat  his  I'ole  then  was,  what  were  all  of  the  circumstances 
pertaining  to  his  becoming  a  member  at  that  time,  and  would  in  es- 
sence consider  all  factors  in  aggravation  and  mitigation  before  impos- 
ing sentence.  I  think  you  would  find  that  the  evidence  before  you  is 
such  as  to  raise  gra^e  doubts— and  I  don't  want  to  use  any  term  of 
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art  now  to  describe  the  state  of  the  evidence- — but  I  think  you  would 
find  a  great  deal  of  uncertainty,  ambiguity  in  the  President's  actions, 
and  also  in  his  words  from  March  21,  1973,  on  which  would  raise 
questions  as  to  whether  he  ever  knowingly  joined  the  conspiracy  at 
all  with  an  intent  to  frustrate  the  purposes  of  the  law. 

Further,  even  if  you  were  to  find  that  on  the  21st  of  March  or  there- 
after the  President  knew  what  he  was  doing  with  respect  to  "buying 
time"  or  what  have  you,  this  is  precisely  the  kind  of  difference  in 
degree  of  culpability,  as  contrasted  with  the  allegation  that  he  ran 
and  directed  the  conspiracy  from  the  l7th  of  June  1972,  forward,  to 
warrant  the  House,  in  the  exercise  of  its  political  judgment  in  this 
case,  to  conclude  that  the  only  sanction  available  in  the  impeachment 
process — removal — should  not  be  imposed. 

Mr,  Seiberling.  Mr.  Chairman,  I  wonder  if  we  might  interrupt 
just  to  ask  Mr.  Garrison  on  page  133,  what  he  considers  the  signifi- 
cance of  the  word  "true,"  the  President  spoke  toward  the  bottom  of 
the  page,  after  Dean  said  Mitchell  and  LaRue  are  apparently  aware  of. 

Mr.  HoGx^.N.  Mr.  Chairman,  I  thought  we  were  going  to  let  him 
conclude  before  questions  were  asked. 

Mr.  Seiberling.  Well,  he  said  he  welcomes  them. 

Mr.  HoGAN.  Well,  yes,  but  I  don't  welcome  them.  I  want  to  hear 
him  and  leave. 

The  Chairman.  Let  INIr.  Garrison  conclude. 

]Mr.  Garrison.  My  point  was  that  where  the  only  sanction  available 
to  the  Congress  the  premise  is  removal  from  office,  it  would  seem  en- 
tirely consistent  with  the  purposes  of  the  impeachment  process,  and 
the  role  of  the  House  in  that  process,  to  consider  whether  there  is 
a  difference  in  result,  depending  upon  when,  how,  and  for  what  pur- 
pose the  President  combined  with  others  for  even  a  momentary  delay, 
or  "buying  time"  as  it  appears  in  the  transcript,  in  the  expedition  of 
getting  the  truth  of  the  Watergate  case  out.  Those  are  judgments  which 
it  is  not  only  proper,  but  which  I  suggested  this  morning  are  consti- 
tutionally necessary  for  the  House  to  make. 

There  are  only  two  other  points  I  wish  to  make.  One  is  that  there 
are  a  couple  of  matters  which  have  arisen  during  presentation  of  the 
evidence  which  I  think  are  suggestive  of  the  kind  of  problem  that 
could  be  encomitered  in  the  Senate  if  cases  built  largely  on  inferences 
and  on  second-  and  third-hand  hearsay  are  prosecuted  by  House  Mem- 
bers without  advance  realization  of  what  a  closer  scrutiny  of  the 
evidence  would  reveal. 

The  first  example  concerns  the  so-called  missing  tape  of  Jolin 
Dean's  April  15,  1973,  conversation  with  the  President.  Dean's  SSC 
testimony  suggested  that  he  thought  the  President  mi^ht  have  been 
recording  him  on  that  occasion.  That  was  the  conversation,  according 
to  Dean,  in  which  the  President  spoke  in  a  low  voice  and  said,  in  effect, 
"I  guess  I  shouldn't  have  talked  about  clemency  with  Colson." 

I  submit  that  the  weight  of  all  the  evidence  shows  that  there  prob- 
ably never  was  a  tape  of  that  conversation  on  April  15,  just  as  the 
Wliite  House  has  contended,  and  that  the  entire  controversy  over 
whether  a  tape  of  that  conversation  once  existed  is  a  result  of  simple 
mistakes.  There  was  a  common  source  of  error  which  led, to  many 
months'  searching  for  a  tape  which  never  existed,  and  the  common 
source  of  the  error  was  either  the  President  or  Henry  Petersen,  a 
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man  whose  motives  are  not  in  any  way  being  impugned  here.  I  am 
suggesting  merely  a  mistake.  Henry  Petersen  testified  here  and  before 
the  Senate  Select  Committee,  and  he  first  told  it  to  the  Special  Prose- 
cutor, that  he  talked  with  the  President  twice  on  April  18,  1973,  and 
that  in  the  first  of  those  conversations  the  President  asked  him  if  it 
was  true  that  Dean  had  been  granted  immunity  and  that  Petersen 
had  said  "No."  According  to  Petersen,  the  President  had  said,  "Well, 
Dean  told  me  he  had  immunity,  and  I  have  it  on  tape,"  or  words  to 
that  effect. 

Henry  Petersen  told  that  to  the  Special  Prosecutor  on  May  29, 1973, 
before  he  testified  publicly  during  the  SSC  hearings,  and  on  both 
occasions  Petersen  said  that  the  President  had  been  referring  to  a 
conversation  he  had  had  with  Dean  on  the  night  of  April  15,  1973. 

Now,  ladies  and  gentlemen  of  the  committee,  in  order  to  find  out 
whether  Petersen's  reconstruction  is  plausible,  read  the  transcripts  of 
Dean's  two  conversations  with  the  President  on  April  16, 1973,  which 
are  printed  in  our  "Transcripts  of  Eight  Recorded  Presidential  Con- 
versations," one  in  the  morning  and  one  in  the  afternoon.  Read  them 
from  beginning  to  end  and  you  will  see  that,  in  context,  it  is  crystal 
clear  that  Dean  was  at  that  time  still  negotiating  with  the  prosecutors. 
He  was  in  no  way  representing  to  the  President  that  he  had  been  im- 
munized. Therefore,  it  makes  no  sense  at  all  for  the  President  actually 
to  have  claimed  to  Henry  Petersen  on  April  18  that  Dean  had  told  him 
on  the  15th  that  he  had  been  immunized.  Petersen  and  the  President 
had  talked  several  times  since  the  15th,  including  once  by  telephone 
about  an  hour  and  a  half  after  the  conversation  with  Dean  had  ended, 
but  the  President  said  nothing  to  Petersen  then  about  a  Dean  claim  of 
immunity. 

I  don't  know  whether  the  mistake  was  Petersen's  or  whether  it  was 
the  President's.  But  clearly  April  15  would  be  the  wrong  date  for 
Dean  to  have  claimed  to  have  been  immunized. 

Now,  why  do  I  say  a  common  source  of  error?  You  recall  that  Dean 
himself  testified  before  the  SSC  that  he  had  the  impression  that  when 
he  talked  with  the  President  on  the  evening  of  April  15  that  the  con- 
versation was  being  recorded.  That  seems  so  nice  and  neat  and  consist- 
ent, because  the  President  supposedly  told  Petersen  that  he  had  a  tape 
of  that  conversation,  so  Dean  thinks  he  was  being  recorded.  Henry 
Petersen  was  still  the  common  source  of  error,  because  on  April  18,  well 
in  advance  of  Dean's  testimony  before  the  Senate  select  committee, 
Henry  Petersen  called  Earl  Silbert  and  told  Silbert  to  check  with 
Charles  Shaffer,  Dean's  attorney,  to  find  out  whether  there  was  some 
misunderstanding  about  Dean's  status  as  to  immunity,  since  the  Presi- 
dent was  saying  he  had  a  tape  of  Dean  telling  the  President  that  he 
had  been  immunized. 

So  as  of  April  18,  April  19,  Dean's  attorney  would  have  known  that 
the  President  was  claiming  to  have  a  tape  of  Dean  saying  he  had  been 
immunized.  Moreover,  since  Dean  was  cooperating  with  the  Special 
Prosecutor,  any  time  after  May  29,  1973,  he  very  likely  would  have 
learned  from  that  source  what  Petersen  had  told  them  on  the  same 
subject. 

The  second  point,  if  the  clerk  could  pass  these  out — is  there  a 
clerk? 
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The  Chairman.  Mr.  Garrison,  we  are  going  to  have  a  vote  in  a  few 
minutes. 

Mr.  Garrison.  Yes,  sir.  It  won't  be  necessary  to  spend  much  time 
on  this. 

What  I  am  now  clistribhiting  to  members  of  the  committee,  and  this 
will  eventually  be  published  as  part  of  the  minority  report's  Watergate 
section,  is,  I  believe,  the  answer  to  the  controversy  over  whether  the 
President  has  withheld  from  this  committee  relevant  portions  of  his 
conversation  with  John  Dean  on  March  17, 1973. 

[The  document  referred  to  above  follows :] 

Comparison  of  Excerpts  From  June  4,  1973.  House  Judiciary  Committee 
Transcripts  and  March  21  and  22,  1973,  House  Judiciary  Committee 
Transcripts 

June  4 

Book  IX.  209 President.  And  he  said,  "No  one  in  the  White 

House  except  possibly   Strachan  is  involved 
with,  or  know  about  it. 

March  21,  a.m. 

HJCT.   86 Dean.  "Gordon,"  I  said,  "first,  I  want  to  know 

of  anybody  in  the  White  House  was  involved 
in  this."  And  be  said,  "No,  they  weren't." 

June  k 

Book  Book  IX.  209 President.  Magruder  had  pushed  him  without 

mercy. 

March  21,  a.m. 

HJCT.  86 Dean.  And  he  said,  "Well,  I  was  pushed  without 

mercy  by  Magruder  to  get  in  there  . . ." 

June  4 

Book  IX.  209 President.  "Strachan  may  have  pushed  him." 

He  says  he  (unintelligible)  tickler  and  figured 
he  was  supposed  to  push  him. 

March  21,  a.m. 

HJCT.   84 Dean.  And  through  Strachan,  uh,  who  was  his 

tickler,  uh,  he  started  pushing  them. 

June  If 

Book  IX.  208 President.  "Kleindienst  wanted  to  turn  Baker 

off  (unintelligible)  embarrass  the  FBI." 

March  22 

HJCT.   105-155 The    is    a    general    discussion    of    Kleindienst, 

Baker,  and  the  FBI. 

Note. — ^Book  IX,  references  are  to  HJC's  Statement  of  Information:  HJCT 
are  to  "Transcripts  of  Eight  Recorded  Presidential  Conversations." 

The  "White  House  supplied  an  edited  transcript  of  the  conversation 
on  the  17th  of  March  which  included  only  a  short  excerpt  pertaining 
to  Dean's  telling  the  President  about  the  Dr.  Fielding  break-in.  When 
we  went  through  the  evidence  before  the  committee  and  came  to  the 
transcript  of  the  President's  conversation  on  June  4,  1973,  the  point 
was  made — and  I  suggest  to  the  members  of  the  committee  it  was 
perfectly  legitimate  to  make  the  point,  and  it  was  done  in  good  faith — 
that  when  the  President  on  the  4th  of  June  was  reviewing  his  notes 
and  was  i-elating  to  Haig  and  Ziegler  what  he  had  lienrd  when  lie 
was  listening  to  some  of  his  tapes,  his  notes  seem  to  sliow  that  on 
March  17  Dean  told  him  a  number  of  things  about  the  Watergate 
matter. 
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The  sheet  of  paper  that  we  have  just  distributed  compares  quotations 
that  the  President  on  tlune  4  relates  to  Ziegler  and  attributes  to  the 
JNIarch  17  conversation  with  quotations  from  our  own  transcript  of 
the  March  21  and  22  conversations. 

Mr.  Railsback.  Mr.  Chairman 

The  Chairman.  Mr.  Railsback. 

Mr.  Railsback.  Mr.  Chairman,  I  just  want  to  say  to  the  gentleman 
that  I  agree  with  him  and  j^ou  and  I  have  discussed  about  this  before. 

Mr.  Garrison.  Yes,  sir. 

]Mr.  Railsback.  I  do  find  it  strange  that  Mr.  St.  Clair  didn't  tell  us 
that,  though. 

Mr.  Garrison.  That  is,  I  am  sure,  for  all  of  us  not  the  only  strange 
tiling  that  has  happened  this  year,  in  this  inquiry.  I  agree  with  the 
Congressman,  but  I  would  have  to  say  simply  that  I  give  you  the 
page  citations  for  you  to  make  your  own  judgment  as  to  whether,  in 
fact,  the  President  was  not  simply  mistaken  as  to  which  date  the 
quoted  words  were  actually  uttered.  Most  of  them  come  from  the  21st 
of  March,  perhaps  taken  from  Haldeman's  notes  of  his  having  previ- 
ously listened  to  that  tape,  and  one  of  them  comes  from  the  22d  of 
]\Iarch.  So  you  have  a  picture  of  the  President  with  a  note  pad, 
scribbling  all  over  it,  going  through  his  notes  with  Mr.  Ziegler  and 
having  certain  statements  that  were  actually  made  on  March  21  or  22 
mistakenly  related  to  Ziegler  having  been  made  on  March  17  instead. 
It  is  for  you  to  read  those  passages  and  conclude  whether  that  inference 
is  correx^t  or  incorrect. 

Mr.  Sarbanes.  But,  did  we  seek  the  conversation  of  March  17? 

Mr.  Garrison.  Yes,  sir,  and  the  President  has  said  that  he  supplied 
us  with  the  only  relevant  portion  of  it. 

Mr.  Sarbanes.  That  was  a  conversation  as  I  recall  that  lasted  for 
some  time  and  we  were  given  just  a  few  pages;  is  that  correct? 

Mr.  Garrison.  Yes,  sir.  And  I  think  the  adverse  inference  sug- 
gested was  that  if,  in  fact,  these  June  4  quotes  had  been  taken  off 
the  tape  of  INIarch  17,  the  President  had  withheld  from  this  commit- 
tee and  from  the  public  Watergate  material  which  was  highly  rele- 
A^ant.  I  respectfully  suggest  to  the  Congressman  that  it  appears  that 
the^  President  simply  made  a  mistake  on  the  4th  of  June  as  to  on 
wliich  date  those  quotes  originated.  This  is  another  instance  of  a  com- 
mon course  of  error,  because  J.  Fred  Buzhardt  submitted  to  the 
Senate  select  committee  in  June  of  1973  a  memorandum  of  conver- 
sations between  the  President  and  Dean  in  which  Buzhardt  attributed 
to  March  17  some  conversation  about  Watergate,  you  will  re'-^all. 
Of  course  he  did.  The  President  apparently  gave  him  that  informa- 
tion. The  President 

Ms.  HoLTZBiAN.  Mr.  Chairman 

Mr.  Garrison.  Pardon? 

Ms.  HoLTZMAN.  Excuse  me.  How  do  you  know  that  Mr.  Buzhardts' 
statement  was  made  on  the  basis  of  the  President's  statements,  as 
opposed  to  ]\Ir.  Buzhardt 's  listening  to  the  tapes  himself  ? 

Mr.  Garrison.  Ms.  Holtzman,  that  is  clearly  a  matter  of  inference 
from  all  the  known  facts.  I  am  not  suggesting— if  I  could  have  shown 
you  the  page,  I  certainly  would  have  clone  that — but  I  am  suggesting 
as  a  matter  of  argument  that  if  the  President's  own  notes  on  the 
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4th  of  June  were  erroneous  as  to  the  date  on  which  these  matters 
were  discussed,  it  is  reasonable  from  the  evidence  to  infer  that  that  was 
the  cause  of  Mr.  Buzhardt's  error. 

The  Chairman.  We  will  come  back  immediately  after  this  vote  and 
have  you  conclude  and  then  Mr.  Jenner  has  15  minutes. 

[Recess.] 

The  Chairman.  Will  the  committee  members  please  take  their 
places  and  we  will  resume. 

Mr.  Garrison  has  his  concluding  remarks  to  make,  and  I  think  he 
has  some  corrections. 

Mr.  Garrison.  Mr.  Chairman,  and  ladies  and  gentlemen  of  the  com- 
mittee, in  connection  with  the  question  I  was  discussing  just  before 
the  recess  I  would  like  to  cite  you,  to  pages  182  and  183,  book  IX, 
part  1  of  the  committee's  statement  of  information,  where  the  question 
was  asked  by  Steve  Bull  as  to  which  tapes  the  President  wanted  to 
hear  on  that  date,  June  4,  1973,  and  the  President  told  Mr.  Bull  that 
he  didn't  need  the  tape  of  March  21  because  he  had  it. 

Tlie  quote  is :  "You  can  skip  the  April  15th."  And  Bull  says :  "And 
March  21st?"  And  the  President  says.  "March  21st,  that's  right.  I  have 
those." 

It  should  be  pointed  out  to  you  that  Mr.  Haldeman  had  checked 
out  the  March  21  morning  tape  on  the  25th  and  26th  of  April,  and 
had  himself  made  notes  on  the  content  of  those  conversations,  which 
the  President,  one  infers  had  available  to  him  on  the  4th  of  June. 
That  may  be  why  the  President  didn't  need  to  listen  to  the  March  21 
tape  himself  on  June  4. 

One  correction  in  my  remarks  of  this  morning :  When  I  was  discuss- 
ing the  problems  arising  from  efforts  from  the  majority  and  minority 
to  harmonize  their  views  in  collaborating  on  joint  staff  projects,  I 
used  the  word  "dilute"  in  reference  to  legal  memorandums,  and  I  want 
to  explain  what  I  meant  by  that. 

In  a  joint  project,  the  prevailing  view  among  the  majority  members 
of  the  staff  may  be  that  a  certain  proposition  is  true.  The  prevailing 
view  among  the  minority  members  of  the  staff  may  be  that  the  same 
proposition  is  untrue.  The  tendency  is  to  attempt  to  split  it  down 
the  middle,  or  perhaps  a  little  bit  closer  to  tiie  majority  viewpoint 
because  of  the  weight  in  the  staff,  so  when  I  spoke  of  "dilution"  of 
the  majority  position.  I  did  not  mean  to  suggest  that  this  would  be 
done  as  part  of  any  attempt  by  the  minority  to  distort  the  facts  or 
to  distort  propositions  of  law,  but  merely  that  the  honest  view  of 
most  minority  staff  members  might  be  that  a  particular  pre^Dosition 
advanced  by  the  majority  was  not  tenable. 

I  would  like  to  conclude  by  referring  you  to  a  statement  of  the 
President  contained  in  the  June  4  transcript  when  he  described 
his  position  while  being  confronted  with  these  various  Dean  revela- 
tions in  March  of  1973.  Starting  on  page  227,  book  IX — and  this  is 
our  June  4  transcript — book  IX,  part  1,  at  the  bottom  of  page  227, 
the  President  said : 

Don't  you  think  it's  interesting  tbougli  to  run  through  this.  Really  the  God- 
damned record  is  not  bad,  is  it? 

ZiEGLEK.  There  is  no— I  am  not — (unintelligible)  Watergate  makes  me  feel 
very  good. 
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And  then  at  the  top  of  page  228 : 

The  President.  Well 

Zeigleb.  Not  that  I 

The  President.  It's  not  comfortable  for  me  because  I  was  sitting  there  like 
a  dumb  turkey. 

I  would  submit  to  the  members  of  the  committee  that  if  you  believe 
that  when  the  President  made  tlie  statement  on  the  4th  of  June  he 
was  not  merely  speaking  "for  the  record,"  he  was  not  merely  rehears- 
ing for  ulterior  motive,  but  that  it  was  an  accurate  reflection  of  his 
state  of  mind  regarding  the  situation  which  had  confronted  him  3 
months  earlier,  and  if  the  members  of  the  committee  further  believe 
that  the  evidence  is  insufficient  to  show  that  before  the  month  of  March 
the  President  really  had  been  involved  in  the  Watergate  coverup 
conspiracy,  then  you  may  well  want  to  consider  the  implications  of 
tliat,  in  terms  of  President  culpability  in  this  matter.  If  the  President 
was  really  sitting  there  "like  a  dumb  turkey"  while  all  around  him  his 
staff  was  engaged  in  activities  that  subsequently  he  learned  were  ones 
that  he  and  you  and  I  would  not  consider  appropriate  for  White  House 
employees,  wliether  or  not  they  were  criminal,  you  might  very  well 
consider  that  fact  to  be  of  critical  importance  in  determining  whether 
the  President  should  be  impeached  for  his  handling  of  the  Watergate 
matter. 

I  appreciate  very  much  the  opportunity  that  the  chairman  has  given 
me  to  present  these  views.  I  only  want  to  say  that  it  has  been  my 
feeling  throughout  this  inquiry  that  every  member  of  this  committee 
is  exactly  as  interested  in  the  truth  of  this  matter  as  I  am.  I  accord 
that  to  every  member  of  the  majority  as  well  as  to  every  member  of 
the  minority.  I  have  considered  it  a  privilege  to  work  for  each  of  you, 
and  I  trust  that  you  will  consider  this  evidence  in  the  same  spirit  in 
which  I  do,  which  is  only  to  arrive  at  the  whole  truth  of  the  matter. 

Thank  you,  Mr.  Chairman. 

Mr.  Rangel.  Mr.  Chairman  ? 

The  Chairman.  Thank  you,  Mr.  Garrison. 

Mr.  Rangel. 

Mr.  Rangel.  You  use  the  word  I  and  we  and  now  and  then  you  were 
talking  about  the  minority  views,  and  quite  frankly  I  have  been 
pleased  that  those  words  have  not  been  used  too  often  either  by 
members  or  staff.  And  most  of  the  publicity  has  surromided  your 
selection  of  making  a  presentation,  but  since  it  is  stated  on  the  record 
that  you  were  talking  about  the  minority  views,  is  this  to  say  that 
with  the  exception  of  Mr.  Jenner  that  all  of  the  other  lawyers  that  are 
registered  Republicans  share  your  view  ?  How  do  you  explain  who  on 
your  staff  your  views  represent  ? 

Mr.  Garrison.  Well,  Mr.  Rangel,  I  think  the  answer  to  that  question 
is  the  same  as  it  is  in  the  case  of  any  enterprise  in  which  there  are  a 
large  number  of  people  participating.  There  is  always  at  some  point  a 
spokesman,  and  it  is  my  understanding  that  the  minority  members  of 
this  committee  directed  me  to  prepare  this  statement  of  views. 

Mr.  Rangel.  I  see.  Now,  I  think  you  have  cleared  it  up.  I  think  what 
you  said  had  to  be  said,  but  when  you  talk  about  the  minority  you  are 
talking  about  the  members  of  the  committee  and  not  the  staff  members 
who  couldn't  possibly  be  labeled  as  minority  staff  members  ? 

Mr.  Garrison.  I  am  speaking,  Congressman,  exactly  the  way  that 
any  counsel  speaks  when  he  is  asserting  a  viewpoint  on  behalf  of  his 
clients. 
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Mr.  Rangel.  I  tliink  you  liave  cleared  it  up. 

Mv.  McClory.  Mr.  Chairman  ? 

The  Chairman.  Mr.  McClory. 

ISIr.  McClory.  Mr.  Chairman,  I  am  not  goino;  to  ask  you  any  ques- 
tions. I  merely  want  to  state  that  in  my  opinion,  Mr.  Garrison,  you  have 
made  a  major  contribution  to  our  deliberations  here,  and  I  want  to  say 
this  on  behalf  of  the  minority,  the  others,  I  think  there  are  14  minority 
counsel,  14  lawyers  who  serve  on  the  minority  staff,  and  I  have  had  the 
opportunity  to  lie  in  contact  with  all  or  most  of  them,  and  I  know 
they  are  highly  dedicated,  capable  young  men  who  liave  endeavoi-od  to 
contribute  to  this  entire  proceeding  in  helping  us  to  arrive  at  the  truth. 

And  I  did  participate  with  the  other  minority  members  in  designat- 
ing and  requesting  that  you  present  this  in  our  behalf,  and  I  think  it 
has  been  a  very  important  contribution,  and  I  thank  you. 

Mr.  Garrison.  Thank  you,  Sir. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Dennis. 

INIr.  Dennis.  I  would  like  to  associate  myself  with  the  remarks  of 
Mr.  McClory  and  say  that  in  my  judgment  the  committee  is  indebted 
to  Mr.  Garrison  and  to  these  other  young  gentlemen  here  for  the  serv- 
ice and  for  the  statement  of  a  position  which,  in  my  judgment,  very 
badly  needed  to  be  stated  in  order  to  help  us  arrive  at  a  proper  and  fair 
solution.  And  I  think  we  are  all  indebted  to  him  for  the  work,  and  these 
other  men  also,  and  I  would  like  to  make  that  for  the  record. 

The  Chairman.  The  committee,  prior  to  committing  Mr.  Garrison 
to  make  his  presentation,  was  scheduled  to  hear  from  Mr.  Jenner.  But 
Mr.  Jenner  at  that  time  deferred,  and  I  haxe  since  talked  to  Mr.  Jen- 
ner, and  Mr.  Jenner  has  stated  that  in  light  of  what  has  transpired,  all 
he  would  require  is  some  1.5  minutes,  so  that  he  may  make  a  i)i-esenta- 
tion  to  the  committee. 

INIr.  Sandman.  Mr.  Chairman,  point  of  inquiry,  please.  In  view  of 
what  has  happened,  and  since  this  now  has  become  an  advei-sary  pro- 
ceeding, since  Mr.  Doar  has  presented  the  entire  case  against  the  Presi- 
dent, I  am  wondering  what  Mr.  Jenner's  position  is  here  today.  As  one 
member  of  the  minority,  he  certainly  isn't  representing  me.  I  don't 
know  what  members  of  the  minority  he  is  repi-esenting.  He  has  aheady 
agreed  with  ever3i:hing  that  Mr.  Doar  has  said,  and  I  think  in  summa- 
tion it  is  only  fair  that  we  shouldn't  hit  the  j^oor  old  Sam  before  and 
after.  So  the  question  is  what  is  his  position  today  ? 

Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  Sandman.  I  will  l)e  happy  to. 

Mr.  McClory.  I  thank  the  gentleman  for  yielding.  I  have  a  strong 
feel  in?':  that  the  prol)lem  with  which  the  minority  is  struggling  with  at 
the  present  time  is  one  that  we  should  try  to  resolve  in  camera,  may 
I  say,  and  not  here  at  the 

Mr.  Sandman.  I  would  suggest,  Mr.  Chairman,  we  resolve  this  here. 
I  mean,  this  man  was  supposed  to  be  the  attorney  for  the  minority. 
He  has  been  anything  except  the  attorney  for  the  minority.  He  has 
already  come  out 

Mr.  Kastenmeier.  Regular  order. 

The  Chairman.  I  regret  to  state  that  this  is  a  matter  that  the  Repub- 
licans or  the  minority  might  want  to  resolve. 

Mr.  Sandman.  What  is  his  position  ?  Who  is  he  representing  today  ? 

The  Chairman.  Well,  insofar  as  the  Chair  knows,  and  the  commit- 
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tee  knows,  there  has  never  been  any  other  official  designation  of  Mr. 
Jenner  other  than  that  he  represents  this  committee  as  its  minority 
counsel,  and  the  minority  counsel  was  accorded  the  privilege  of  making 
a  presentation.  He  deferred,  very,  very  kindly  and  generously  until 
Mr.  Garrison,  being  whom  he  then  referred  to  as  the  junior  member, 
and  I  thought  it  was  that  kind  of  a  deferential  kind  of  courtesy  which 
Mr.  Jenner  is  very  capable  of,  and  I  applaud  it  for  him,  and  Mr.  Jen- 
ner will  now  be  heard. 

Mr.  INIcClory.  Well,  Mr.  Chairman,  I  would  like  to  correct  you  in 
this  respect,  and  that  is  that  the  unanimous  action  of  the  minority 
members  resulted  in  the  request  that  Mr.  Garrison  make  the  presenta- 
tion on  behalf  of  the  minority,  and  he  has  made  the  presentation  for 
the  minority.  I  don't  know  what  contribution  Mr.  Jenner  is  going  to 
make.  He  can  make  whatever  presentation  you  authorize  him  to  make. 
But,  the  minority  presentation  has  been  made  substantially  by  Mr. 
Garrison. 

Mr.  Cohen.  Mr.  Chairman  ? 

The  Chairman.  I  don't  know  what  you  refer  to  him  as,  but  we  will 
hear  from  Mr.  Jenner.  Mr.  Jenner  is,  and  no  one  has  advised  me  to 
the  contrary,  Mr.  Jenner  was  officially  carried  and  is  officially  carried 
until  this  time  and  however  you  as  the  minority  want  to  refer  to  him 
or  treat  him. 

Mr.  Eailsback.  Mr.  Chairman  ? 

The  Chairman.  Nevertheless  we  will  accord  him  I  am  sure  the 
pi-ivilege  that  he  is  entitled  to,  and  I  would  hope  that  the  members 
on  tlic  minority  side  accord  the  man  who  has  been  their  counsel  for 
tliis  time  that  kind  of  courtesy. 

yh\  RAiLSiiACK.  Mr.  Chairman?  Mr.  Chairman? 

Tlio  Chairman.  Mr.  Railsback. 

Mr.  Eailsback.  Mr.  Chairman,  can  I  just  say  that  I  am  certain  that 
there  are  members  on  this  side  that  want  very  much  to  hear  Mr.  Jenner. 
And  as  I  recall,  Mr.  Jenner  was  slated  to  follow  Mr.  Doar.  He  has 
been  working  on  the  case  from  the  very  beginning,  I  think  your  char- 
acterization is  absolutely  correct,  that  he  deferred  to  give  My.  Garrison 
as  mucli  time  as  he  wanted.  Mr.  Garrison  has  been  on,  so  it  is  ridiculous 
to  bring  this  up  right  now,  and  I  want  to  hear  Mr.  Jenner,  and  there 
are  otliois  as  well. 

Air.  Brooks.  Regular  order. 

Mr.  Garrison.  Mr.  Chairman,  if  I  might? 

The  Chairman.  Mr.  Garrison. 

Mr,  Garrison.  If  I  might,  with  all  due  respect  to  Mr.  Sandman,  say 
that  I  liave  very  high  personal  regard  for  Mr.  Jenner,  and  I  for  one 
would  like  to  hear  what  he  has  to  say. 

The  Chairman.  Mr.  Jenner.  And  might  I  say  to  the  gentlemen  that 
while  it  had  been  intended  all  along  prior  to  the  presentation  that  Mr. 
Jenner  was  going  to  make  a  longer  presentation,  but  a  while  ago  Mr. 
Jenner  did  tell  me  that  in  the  light  of  what  had  occurred  all  he  wanted 
was  about  15  minutes  to  make  a  presentation.  He  did  not  specify  other 
than  that,  and  I  think,  Mr.  Jenner,  without  saying  any  more,  Mr. 
Jenner,  we,  I  am  pleased  to  hear  you  as  a  member  of  the  committee 
as  we  recognized  Mr.  Garrison  as  a  member  of  the  staff,  and  ever^-one 
else  here. 

Please  proceed. 
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Mr.  Jenner.  Mr.  Chairman,  and  ladies  and  gentlemen.  Wliat  I 
wanted  to  start  out  to  say  was  that  it  has  been  a  privilege  to  be  comisel 
and  to  take  part  in  this  constitutional  process  and  investigation.  It  is 
the  greatest  privilege  I  have  had  in  my  career,  and  I  daresay  the 
greatest  privilege  that  any  lawyer  could  ever  have  in  his  career,  past 
present,  or  future.  And  as  I  said  when  both  you,  Mr.  Chairman,  and 
Mr.  Hutchinson  questioned  me  in  January  of  this  year,  when  you 
probed  as  to  whether  I  had  any  biases  one  way  or  the  other,  I  responded 
that  I  had  none,  that  I  would  bring  to  the  committee  my  litigation 
experience  and  sense  of  professional  responsibility  to  bear  in  any  effort 
to  bring  the  whole  truth  to  this  committee,  to  the  House,  and  to  the 
country.  And  that  is  what  I  have  been  doing. 

I  am  also  a  human  being.  I  have  love  for  my  country,  and  I  have 
love  for  my  Constitution,  and  love  for  my  profession  and  my  family. 
My  Constitution  and  my  country  come  first,  and  my  profession  next. 
And  I  regret  to  say  that  in  my  career  my  family  has  come  third.  Espe- 
cially is  all  this  so  when  the  office  of  the  Presidency  of  the  United  States 
is  in  any  respect  in  jeopardy.  And  that  is  the  manner  and  fashion  in 
which  I  want  to  say  to  all  of  you  that  once  the  evidence  was  put  to- 
gether I  did  come  as  I  said  last  Thursday,  I  believe  it  was,  whatever 
day  it  was,  I  came  to  the  professional  judgment  that  I  stated  on  that 
occasion. 

I  could  have  no  other  judgment  in  my  heart,  and  I  am  not  talking 
about  the  weight  of  the  evidence  now,  I  am  talking  about  Bert  Jenner. 
"When  I  reached  that  conclusion  then  true  to  what  I  think  I  have  been 
as  a  lawyer  for  over  43  years,  I  voiced  it.  It  was  not  easy.  Should  I  be 
put  in  the  same  situation  again  in  the  future,  I  would  do  it  again.  The 
truth  is  whole.  It  is  not  many  sided.  It  is  not  political. 

The  Constitution,  the  Nation,  and  the  people's  government  are  be- 
fore you  as  the  elected  representatives  of  the  people.  Thus,  you  are 
sitting  as  statesmen,  not  politicians.  You  have  acted,  in  my  judgment, 
as  statesmen,  to  your  credit  and  to  the  credit  of  your  constituents  who 
chose  you. 

Mr.  Garrison  this  morning  adverted  to  politicians  in  the  small  "p" 
sense.  He  asked  that  you  consider  the  President's  judgments  in  the 
summer  and  fall  of  1972,  as  being  made  as  a  politician  with  a  small 
"p"  I  must  say  to  all  of  you,  with  candor  and  frankness,  that  I  cannot 
conceive  of  the  Chief  Magistrate  of  the  United  States  as  a  politician 
with  a  small  "p"  especially  when  dealing  with  matters  involving  the 
Constitution  of  the  United  States,  T  am  sure  Mr.  Garrison  didn't  mean 
to  suggest  that  you  bring  small  "p"  political  considerations  to  your 
discharge  of  your  ros]:)onsibilities  in  this  constitutional  inquiry.  The 
fact  is  that  you  are  all  statesmen.  No  consideration  of  constitutional 
problems  of  this  magnitude  is  to  be  undertaken  by  anybody  unless  he 
or  she  is  a  statesman,  not  a  politician  with  a  big  "P",  not  one  with  a 
little  "p,"  but  a  true  statesman.  This  is  so  because  statesmen  deal  with 
the  Constitution  and  with  their  country.  That's  what  you  are  doing.  I 
fully  believe  that  everyone  of  you,  everyone  of  you,  is  a  statesman.  You 
have  evidenced  that  attitude  throughout  the  weeks  that  have  elapsed, 
or  months  that  have  elapsed,  but  especially  the  last  10  days,  or  the  last 
2  weeks,  especially  the  last  2  weeks.  I  see  you  agonizing.,  I  see  you 
searching  for  the  evidence,  the  truth,  to  enable  you  ultimately  to  reach 
sound  judgments. 
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There  has  been  much  talk  here  about  standard  of  proof,  burden  of 
proof,  inferences  to  be  drawn  from  the  evidence.  We  lawyers  know 
all  about  these  principles.  But,  they  have  to  be  positioned  and  applied 
in  the  light  of  the  function  that  you  are  undertaking.  If  you  had  had 
your  choice  at  the  outset  as  to  whether  to  participate  in  these  proceed- 
ings, I  am  sure  you  would  have  refused,  many  of  you  at  least.  Impeach- 
ment is  awesome.  It  is  awesome,  but  not  in  the  sense  that  it  is  difficult. 
It  is  not  that  you  don't  want  to  face  the  agony  of  decision.  It  is  awe- 
some in  the  sense  that  it  involves  life  and  liberty  and  freedom  of  the 
220  million  people  and  citizens  of  this  Nation,  as  well  as  those  who  will 
come  after  them.  This  is  what  makes  it  awesome.  You  will  reach  into 
your  hearts  when  you  vote  to  find  what  you  think  is  absolutely  the 
right  decision.  You  will  be  tliinking  of  your  oath  to  preserve,  protect, 
and  defend  the  Constitution.  That's  the  standard  of  proof  you  are 
going  to  apply.  It  isn't  one  you  are  going  to  find  in  law  books.  It  is  in 
your  mind  and  your  hearts. 

Now,  Mr.  Garrison  expressed  some  regret  this  morning.  lie  said  that 
in  retrospect  he  was  sorry  that  this  committee  had  determined  to  have 
a  staff  that  was  a  single  and  unified  staff  rather  than  the  usual  major- 
ity and  minority  groups.  He  felt  perhaps  it  might  have  been  better 
had  there  been  a  separate  minority  staff.  I  do  want  to  say  that  I  do  not 
agree  with  that  position.  Had  that  been  so,  what  has  been  brought  to 
you  would  have  been  relatively  impossible.  These  fine  young  men  and 
women  of  the  minority  staff  would  have  been  second-class  citizens.  We 
as  a  band  of  14  so-called  minority  lawyers  could  not  have  brought  all 
of  this  before  you  in  the  way  it  has  been  brought,  complete,  unbiased, 
and  as  a  whole,  rather  than  partisan.  It  is  clear  that  you  have  acted 
quite  responsibly,  in  a  constitutional  sense,  in  doing  what  you  did  in 
that  connection. 

I  would  like  to  advert  to  a  couple  of  evidentiary  matters.  Mr.  Garri- 
son quite  properly  tliis  morning  turned  to  the  matter  of  whether  you 
sliould  draw  adverse  inferences  from  the  failure  of  the  President  of 
tlie  United  States  to  respond  to  the  subpenas  you  have  issued.  And 
in  this  connection  he  remarked  that  inferences  were  weak  evidence. 
I  cannot  agree.  You  all  know,  as  good  lawyers,  that  inferences  have 
content  in  the  light  of  their  context.  They  must  have  a  base  and  must 
grow  out  of  that  base.  That  is,  you  cannot  draw  an  inference  from 
nothing.  The  inference  may  be  strong  or  it  may  be  weak  and  of  slight 
weiglit  depending  on  the  context  from  which  its  is  drawn. 

With  resjiect  to  the  failure  of  the  President  to  supply  the  subpenaed 
tapes  and  documents  the  adverse  inferences  to  be  drawn  flow  from  a 
strong  background  context. 

I  will  refer  to  a  few  of  those  l^ackground  contexts.  Those  to  which  I 
refer  are  illustrative  only.  There  are  others. 

The  first  of  them  is  the  matter  of  our  acquisition  of  an  extra  15  min- 
utes of  the  taped  conversation  of  September  15.  You  will  recall  that 
there  was  a  misadventure  that  took  place  when  our  tape  people,  pursu-- 
ant  to  airangement  with  Mr.  St.  Clair,  went  over  the  Wliite  House 
to  have  taken  off  for  them  the  tape  of  the  September  15  conference 
between  the  President,  Mr.  Haldeman,  and  Mr.  Dean  in  the  Oval  Office. 
Unbeknown  to  us  at  the  time,  the  Secret  Service  agents  in  taking  off 
a  tape  for  us  from  the  original  inadvertently  started  the  recorder  at 
a  point  15  minutes  ahead  of  the  point  of  time  that  had  been  specified  in 
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the  committee's  subpena.  The  time  point  you  had  fixed  in  your  sub- 
pena  was  the  best  that  you  could  do  based  on  the  limited  data  you  had 
which  consisted  of  Presidential  lo<>s.  What  was  revealed  that  was  new  ? 
I  call  your  attention  to  pag;es  1  and  2  of  the  transcripts  of  eight  re- 
corded Presidential  conversations  which  have  been  printed  and  pub- 
lished by  the  committee.  Those  15  minutes  cover  all  of  page  1  and  that 
part  of  page  2  running  down  to  the  bracket  within  which  it  is  recited  : 
"Dean  enters  room'".  You  will  find  in  that  extra  bit  of  taped  conversa- 
tion significant  revelations  which,  absent  the  Secret  Service  agents' 
misadventure,  would  not  have  reached  this  committee  because  of  the 
President's  refusal  to  sup])ly  all  relevant  taped  conversations.  In  the 
middle  of  page  1  there  are  references  to  Dean  working  on  the  IRS  to 
stimulate  tax  audits  of  persons  listed  on  Colson's  list  of  McGovern 
supporters. 

There  are  other  new  matters — Watergate,  coverup,  concealment, 
containment.  All  these  matters  are  pertinent  and  relevant  to  and 
needed  by  you  in  these  proceedings. 

"Wliat  is  more,  they  are  adverse  in  content  and  support  an  inference 
that  other  taped  conversations  which  the  President  has  refused  to 
produce  would  be  similar  in  content. 

Now  secondly,  the  September  15  tape  has  another  significance,  and 
that  is  there  are  I7i/^  minutes  of  taped  conversation  that  took  place 
at  the  end  of  that  meeting  which  we  did  not  receive  from  the  White 
House  at  the  time  the  Secret  Service  agents  took  off  the  segment  fur- 
nished us  as  I  have  related.  Ultimately,  and  again  by  chance,  a  very 
small  portion  of  the  iTi/o  minutes  was  received  through  Judge  Sirica 
by  way  of  a  transcript.  That  bit  related  to  Watergate  only.  There- 
after, the  limited  portion  relating  to  Watergate  came  to  your  attention 
when  Judge  Sirica  examined  that  l7i/2  minutes  pursuant  to  the  man- 
date of  the  court  of  appeals  to  determine  whether  there  was  any  Water- 
gate material  in  that  IT14  minutes.  He  reported  in  the  affirmative.  As 
a  result,  you  had  a  very  short  page  and  one-half  of  excerpts  from  the 
last  171/4  minutes  confined,  however,  to  Watergate.  But.  a  material 
portion  of  your  investigation  deals  with  abuse  of  the  IRS.  "Wliat  hap- 
pened? Within  the  past  6  weeks,  the  Special  Prosecutor  petitioned 
Judge  Sirica  to  reexamine  the  l7i/4  minutes  to  see  if  there  was  any- 
thing on  abuse  of  the  IRS  in  that  171/0  minutes.  And  the  good  judge 
did  so.  and  he  reported  in  open  court  that  there  were  conversations 
respecting  abuse  of  the  IRS  that  was  relevant  to  the  impeachment  in- 
quiry. Mr.  St.  Clair,  in  open  court  and  for  the  President,  refused  to 
consent  to  your  being  supplied  with  Judge  Sirica's  transcript  of  the 
portion  of  the  17^  o  niinutes  relating  to  abiise  of  the  IRS ;  furthermore, 
Mr.  St.  Clair  objected  to  delivery  of  that  transcript  to  the  Special 
Prosecutor  and  on  behalf  of  the  President  appealed  Judge  Sirica's 
turnover  order  to  the  court  of  appeals  where  the  matter  is  now  pend- 
ing. Judge  Sirica  also  ruled,  as  I  have  reported  to  you,  that  the  court 
of  appeals  mandate  authorizinof  him  to  examine  the  tapes  in  camera 
was  so  limited  that  he  was  without  antboiit^-  to  give  the  committee 
a  copy  of  the  transcrint,  much  as  he  wished  to  do  so. 

Now,  another  pertinent  event  is  the  fact  that  bv — again  by  happen- 
stance— we  received  from  the  Special  Prosecutor  by  mistake  on  his 
part  160  odd  pages  or  180,  of  Mr.  Ehrlichman's  notes  Which  had 
been  filed  with  the  court  by  the  President  in  response  to  Mr.  Ehr- 
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liclunan's  subpena.  You  had  subpenaed  the  President  to  deliver  a 
copy  of  these  notes  to  the  committee.  We  received  from  the  Presi- 
dent approximately  the  same  number  of  pages  but  a  large  number 
of  them  were  marked  or  blanked  out.  On  the  other  hand,  the  180-odd 
pages  of  the  same  notes  received,  by  happenstance,  from  the  Special 
Prosecutor  contained  far  fewer  blanket  out  pages.  In  the  Special 
Prosecutor's  copies,  there  is  a  host  of  material  that  is  relevant  and 
pertinent  to  these  proceedings,  and  of  a  thrust  adverse  to  the  Presi- 
dent's position,  some  of  which  has  already  been  cited  to  you  in  the 
material  presented  to  you  last  week,  which  is  blanked  out  in  the  mate- 
rial received  from  the  White  House.  Thus,  here  again,  you  have  an 
example,  a  context,  from  which  you  may  draw  an  adverse  inference 
with  respect  to  taped  conversations  and  documentary  material  which 
the  President  has  refused  to  produce. 

I  mention  these  three  solely  to  say  to  you  that  it  is  true,  as  jVIr. 
Garrison  argues,  that  you  draw  inferences,  adverse  or  favorable  as  the 
case  may  be,  in  the  light  of  the  context  of  the  evidence  before  you. 
And  here  in  three  instances — and  there  are  more — in  which  this 
matter  arose,  this  context,  something  that  was  relevant,  material  and 
pertinent  and  of  adverse  thrust  to  the  President's  position  came  to  the 
attention  of  the  committee. 

Also  in  this  connection  I  mention  the  President's  edited  transcripts. 
You  may  attribute  the  President's  difficulties  with  the  edited  tran- 
scripts to  the  fact  that  maybe  stenographers  put  headsets  on  and  just 
typed  away.  We  must  accord  to  the  President  the  benefit  of  that  doubt. 
But  that  is  beside  the  point.  The  point  here  is  that  there  were  sub- 
stantial omissions  from  those  edited  transcripts  as  well  as  material 
differences  in  text  that  were  adverse  to  the  President's  position,  as 
you  know,  so,  when  you  consider  the  drawing  of  adverse  inferences 
in  the  light  of  context,  you  must  consider  not  only  the  eight  recorded 
transcripts  which  we  deciphered,  printed  copies  of  which  you  have, 
as  well  as  the  comparison  of  "\Vhite  House  edited  transcripts  and 
Judiciary  Committee  transcripts  of  the  same  Presidential  conversa- 
tions. Our  transcripts  as  against  the  edited  transcripts  of  the  same 
tapes  revealed  in  a  good  many  respects  material  diiferences,  including 
omitted  materials,  adverse  to  the  President's  position. 

I  attribute  no  evil  purpose  with  respect  to  the  edited  transcripts 
but  I  do  say  that  when  you  determine  whether  you  are  going  to  draw 
adverse  inferences  with  respect  to  tapes  and  documentary  materials 
refused  to  you  by  the  President,  you  must  do  so  in  the  light  of  the 
contexts  to'which  I  have  called  your  attention,  not  to  mention  others 
that  time  does  not  permit  me  to  mention. 

There  is  a  second  subject,  the  discretion  of  the  prosecutor,  to  which 
Mr.  Garrison  alluded  this  morning.  He  thought  that  perhaps  you 
ought  to  put  yourself  in  the  position  of  a  prosecutor  Avho  is  exercising 
discretion  as  to  whether  he  is  going  to  urge  a  grand  jurv  to  return  an 
indictment.  He  suggested  that  a  prosecutor  wrestles  with  the  question 
of  guilt,  and  he  suggested  that  you  might  likewise  do  so — he  didn't 
say  you  should,  he  said  you  might.  Mr.  Garrison  was  fair  throughout 
all  liis  presentation  and  it  was  very  well  done  and  I  compliment  him 
on  it.  I  join  with  the  comments  that  have  been  made  complimenting 
him.  But  I  say  that  if  you  are  inclined  to  acce]it  his  suggestion  you 
need  not  go  beyond  the  record  before  you.  In  that  record  is  the  an- 
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swer.  Henry  Petersen  was  a  prosecutor.  He  reached  the  conclusion 
that  at  least  Mr.  Ehrlichman  and  Mr.  Haldeman  and  Mr.  Dean  should 
be  indicted  and  he  spoke  to  the  President  about  that.  You  must  also 
have  in  mind  when  you  are  considering  that  context  that  Mr.  Jaworski 
has  returned  a  number  of  indictments  of  the  closest  of  Presidential 
aides.  You  must  also  have  in  mind  that  the  grand  jury  made  a  present- 
ment to  this  committee  on  top  of  it.  Those  are  reasonable  people.  They 
exercised  serious  judgment,  constitutional  judgment  in  tliis  case. 
And  last  that  very  grand  jury  has  named  the  President  as  an  unin- 
dicted  coconspirator.  What  I  am  saying  is  I  don't  think  that  the  dis- 
cretion of  the  prosecutor  standard  is  one  that  is  applicable  here,  but  if 
applicable,  you  have  at  least  those  four  instances  in  which  that  discre- 
tion was  exercised  in  favor  of  both  action  and  prosecution. 

I  call  your  attention  to  the  fact  that  the  Constitution  provides  first 
that  the  House  shall  have  the  sole  j^ower  of  impeachment,  and  second, 
and  separately,  that  the  Senate  sliall  have  the  sole  power  of  trial,  con- 
viction, and  removal.  The  House  is  not  to  invade  the  Senate  function, 
This  is  a  constitutional  matter.  It  is  very  serious.  All  of  you  want  to 
be  right  in  your  hearts,  all  the  rest  of  your  lives,  no  matter  which  way 
you  vote.  In  order  to  do  so,  you  have  to  be  pretty  well  convinced  in 
your  heart.  That  is  the  ultimate  test,  a  very  strong  test.  But  convinced 
of  what?  Convinced  that  there  is  evidence  here,  both  circumstantial 
and  direct,  clear  evidence,  that  there  is  sufficient  here  to  warrant  the 
presentation  of  this  very  serious  matter  to  the  Senate  of  the  United 
States  for  trial. 

I  am  not  going  to  argue  the  evidence  at  all.  I  am  not  going  to  saj 
anything  at  all  about  the  evidence.  All  I  am  going  to  say  is  that  the 
rules  of  evidence — oh,  by  the  way,  Mr.  Chairman,  I  should  say  this. 
There  are  two  citations  in  Mr.  Garrison's  brief  to  the  proposed  Fed- 
eral Rules  of  Evidence.  However,  both  of  the  rules  he  cites  are  ones 
that  subcommittee  No.  7  of  this  committee,  chaired  by  the  distin- 
guished gentleman  from  Missouri,  Mr.  Hungate,  did  not  approve. 
Neither  of  them  is  in  the  House's  Federal  Rules  of  Evidence  bill  that 
is  now  in  the  Senate.  The  rules  cited  by  Mr.  Garrison  were  advanced 
to  this  committee  in  the  material  submitted  by  the  U.S.  Supreme  Court 
to  the  House.  I  had  the  honor  of  being  chairman  of  the  Judicial 
Conference  Advisory  Committee  that  drafted  those  proposed  rules. 
However,  Mr.  Hungate's  subcommittee  and  thereafter  this  committee 
and  still  later  the  Plouse,  did  not  approve  them. 

I  would  like  to  say  a  word  or  two  about  another  aspect  of  the  draw- 
ing of  inferences.  Tsaid  something  about  one  aspect  a  few  moments 
ago  when  I  discussed  the  subject  of  adverse  inferences.  But  M'hat  I'd 
like  to  say  a  few  words  about  now  is  the  matter  of  inferences  upon 
inferences.  It  has  been  said  repeatedly  here  that  you  can't  draw  an 
inference  upon  inference.  This  is  not  the  law,  as  Wigmore  points  out 
in  volume  1,  section  41,  of  his  great  work.  It  is  an  achronism.  Draw- 
ing an  inference  on  an  inference  is  perfectly  proper.  My  statement 
needs  fleshing  out.  If  one  observes  a  truck  moving  down  the  street 
lettered  Jones  Grocery  &  Market,  a  proper  inference  to  be  drawn  is 
that  the  truck  is  owned  or  leased  by  Jones  Grocery  &  INIarket.  From 
this  inference  may  be  drawn  the  further  inferences  that  the  driver  of 
the  truck  is  the  employee  of  eJones  Grocerj^  &  Market  and  that  he  is 
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engaged  in  the  business  of  Jones'  Grocery.  These  are  inferences  upon 
inferences.  They  may  be  rebutted,  but  they  are  properly  drawn  in 
the  first  instance.  So,  it  is  not  the  law  of  evidence  that  an  inference 
may  not  be  predicated  upon  or  drawn  from  another  inference. 

There  have  been  suggestions  that  inferences  are  weak  evidence. 
This  is  but  a  general  truism  applicable  to  all  evidence.  Not  all  evidence 
is  strong.  Not  all  evidence  is  weak.  We  must  return  to  the  context 
of  the  inference.  If  the  context  is  strong,  then  the  inference  is  strong. 

It  is  also  properly  argued  that  if  two  inferences  equally  valid  and 
founded  on  the  same  context  can  be  drawn  from  the  same  evidence, 
one  incriminating  and  one  exculpatory,  then  the  exculpatory  inference 
prevails  or  must  be  drawn.  But  you  must  first  take  a  hardheaded  look 
at  the  evidence.  If  you  then  throughly  believe  in  your  heart,  in  your 
mind,  that  two  inferences,  one  good  and  one  bad,  can  be  drawn  from 
the  same  facts,  then,  of  course,  you  must  take  the  inference  that  favors 
the  President  of  the  United  States.  If  you  conclude,  however,  that  two 
inferences  can  be  drawn  that  are  not  equally  balanced,  then  you  must 
drawn  the  inference  that  predominates.  Whichever  way  you  draw  those 
inferences  you  will  be  doing  so  in  favor  of  the  Constitution  and  pur- 
suant to  your  constitutional  responsibility. 

You  are  all  lawyers.  You  have  been  acting  and  conducting  yourselves 
splendidly,  absolutely  splendidly,  in  seeking  through  all  the  manner 
and  means  the  evidence  affords,  and  with  the  help  of  staff  and  others, 
to  reach  the  truth  in  this  serious  constitutional  matter.  I  have  every 
confidence  that  whatever  your  individual  vote,  it  will  be  only  after  you 
have  studied  the  record,  weighed  the  evidence  carefully,  and  searched 
your  conscience  and  with  your  country  and  your  Constitution  and  the 
hopes  and  longing  of  the  people  fully  in  mind  at  all  times. 

Thank  you,  ladies  and  gentlemen.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Mr.  Jenner. 

Mr.  McClory.  Mr,  Chairman,  I  move  we  adjourn. 

The  Chairman,  The  committee  will  adjourn — as  the  Chair  has  stated 
the  Chair  will  advise  the  members  regarding  the  time  at  which  we 
will  consider  the  matter  of  the  procedure  of  the  debate. 

Mr.  Waldie.  Mr.  Chairman? 

The  Chairman.  Mr.  Waldie. 

Mr.  Waldie.  Before  adjournment  may  I  just  say  there  is  no  mistake 
as  to  the  part  of  the  opinion  of  this  committee  that  I  have  found  Mr. 
Jenner 's  contributions  to  hav^e  been  enormously  worthwhile  and  I  have 
found  his  presentation  just  now  to  be  extremely  moving  and  I  have 
been  most  pleased  to  have  been  a  part  of  an  inquiry  in  which  he  has 
had  a  significant  role. 

Mr.  Wiggins.  Mr.  Chairman,  I  have  an  inquiry  and  I  hope  you 
will  entertain  it.  The  last  I  heard  was  that  the  staff  had  submitted  a 
booklet  of  theories  of — not  theories — proposed  articles  of  impeach- 
ment containing  some  five  tabs,  as  I  remember. 

Has  there  been  any  further  refinement  of  that  so  that  we  know  what 
in  the  world  we  are  going  to  be  talking  about  when  we  convene  on 
Wednesday  to  talk  about  them  ?  I  still  do  not  know  and  I  do  hope  that 
that  question  can  be  answered  soon. 

The  Chairman.  That  is  a  question  I  am  sure  that  the  members,  who- 
ever they  maj'  be,  who  are  working  on  proposed  articles  may  submit 
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to  the  committee  when  there  is  on  that  date  certainly  a  recognition  by 
the  Chair  of  such  as  is  disposed  to  offer  those  proposed  articles.  Thus 
far  those  are  the  proposed  articles  that  are  being  considered. 

Mr.  Wiggins.  Well,  only  in  the  interest  of  fairness  to  everybody.  I 
mean  majority  as  well  as  minority  members,  we  should  advance  intelli- 
gent views  based  upon  something  and  the  notion  that  it  can  be  circu- 
lated at  the  beginning  of  the  debate  sounds  to  me  as  if  we  are  going  to 
€rode  the  quality  of  the  debate.  I  would  hope,  Mv.  Chairman,  that 
you  will  do  all  in  your  power  to  at  least  put  together  what  you  feel 
the  committee  is  going  to  discuss  and  have  it  available  to  the  mem- 
bers for  their  consideration  for  the  maximum  period  of  time. 

The  (yiiAiRMAx.  That  is  what  the  Chair  is  attempting  to  do  and 

Mr.  Wiggins.  Well,  go  ahead  indeed,  Mr.  Chairman,  and  get  the 
mimeograph  machine  running. 

Mr.  HuNGATE.  Mr.  Chairman,  I  would  make — I  am  not  one  of  them 
drafting  anything,  I  can  assure  you.  I  make  the  same  request  for  sub- 
stitutes. 

I  would  like  to  know  as  much  about  all  of  them  as  I  can. 

The  Chairman.  No.  The  Chair  recognizes  what  the  gentleman  from 
California  is  stating  and  I  think  it  is  valid  that  the  committee  should 
have  before  it  in  sufficient  time  that  product  whicli  it  would  begin  to 
work  from  and  I  think  that  that  is  tremendously  important  and  the 
Chair  hopes  to  be  able  to  elicit  from  the  members  just  that  kind  of 
a  pi'oduct.  I  hope  that  we  can  do  that  by  no  later  than  tomorrow.  The 
Chair  would  hope  to  have  them  before  the  members  at  that  time. 

]\Ir.  Bi  Ti.ER.  Are  we  meeting  on  Wednesday  ? 

The  Chairman.  That  is  correct. 

Mr.  Butler.  At  10  a.m.  ? 

The  Chairman.  Well,  the  Chair  has  not  yet  set  the  time  as  to 
whether  we  meet  at  10 :30  or  whether  we  meet  later  on  in  the  after- 
noon. These  are  some  of  the  things  that  the  Chair  is  attempting  to 
work  out  so  that  there  will  be  that  kind  of  product  before  the 
committee.  I  would  hope  to  have  it  before  them  at  least  a  day  in 
adA'ance. 

INlr.  Hitxgate.  Do  we  meet  tomorrow? 

^Ir.  Butler.  Are  we  meeting  in  some  group  to  discuss  this  thing 
between  now  and  tomorrow  ? 

The  Chairman.  Well,  the  Chair  has  stated  that  it  would  hope  to  be 
able  to  meet  with  some  of  the  members  or  those  who  are  disposed  to 
talk  about  this  and  discuss  this  as  we  did  the  other  day  when  I  think 
it  was  helpful  to  some  of  the  members  and  the  Chair  is  disposed  to 
say  that  we  could  meet  tomorrow,  tomorrow  morning,  and  try  to  work 
some  of  these  things  out  in  the  formal  briefing  session  because  T  don't 
think  any  formal  meeting  is  going  to  accomplish  anything  other 
than 

Mr.  Wat>dte.  Mr.  Chairman 

The  Chairman.  No.  The  meeting  on  procedure  won't  be — I  think 
it  is  only  going  to  take  a  little  time,  but  I  would  rather  work  it  out  and 
get  toofether  with  the  ranking  minority  member  and  see  if  we  can  do 
somefhino-  al)Out  presenting  the  proposed  rule  of  ]')rocedure. 

]\Tr.  Dennis.  Mr.  Chairman,  let  us  know  when. 

Mr.  Seiberling.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Seiberling. 
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Mr.  Seibekling.  When  will  we  be  meeting,  then,  tomorrow  ?  Will  we 
be  meeting  tomorrow  ? 

The  Chairman.  The  Chair  would  set  a  schedule  of  meeting  tomorrow 
morning  at  10 :30. 

Mr.  Kangel.  Mr.  Chairman,  on  that  point 

The  Chairman.  But  not  a  meeting. 

Mr.  Dennis.  For  what  purpose  ? 

Mr.  Rangel.  Mr.  Chairman  ? 

Mr.  Dennis.  Informal  discussion  ?  Is  that  it  ? 

Mr.  Rangel.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Rangel. 

]Mr.  Rangel.  When  you  say  you  are  setting  a  meeting,  I  wonder 
if  tomorrow  it  might  not  be  possible  for  us  to  have  a  very  informal 
work  session  here,  not  sitting  up  here  but  sitting  down  there,  with 
staff,  going  over  proposed  theories  and  articles  without  a  stenographer, 
just  as  lawyers  trying  to  find  out  each  others  thoughts  as  we  go  through 
this.  It  doesn't  mean  that  everyone's  attendance  would  be  required  but 
I  know  many  of  us  are  searching  to  find  that  type  of  ground  where  we 
can  get  agreement  and  to  find  out  other  questions  we  may  have  with 
staff,  and  if  we  are  going  to  have  a  stenographer  reporting  everything, 
I  don't  think  we  will  have  the  same  worth  as  if  we  just  talked  as  a 
group  of  lawyers  trying  to  find  our  way  out  of  this  maze.  I  think  for 
all  of  us  we  would  be  better  prepared — come  the  television  cameras, 
something  which  I  think  as  a  group  of  lawyers  we  would  at  least 
like  to  know  what  areas  we  disagree  on  and  what  areas  we  don't. 

The  Chairman.  The  Chair 

Mr.  Butler.  That  is  what  you  had  in  mind  with  your  10 :30  meeting 
tomorrow. 

The  Chairman.  This  was  what  I  had  in  mind.  It  was  the  same 
informal  type  of  briefing.  The  problem  is  attempting  to  arrange  for 
the  committee  members  that  kind  of  a  seating  arrangement  that 
could  accommodate  what  you  have  just  suggested. 

Mr.  Rangel.  Well,  we  won't  need  a  stenographer,  though,  would  we^ 
for  that  type  of  meeting  ? 

The  Chairman.  No.  There  would  be  no  necessity  for  a  stenographer. 
If  the  members  would,  I  feel  that  that  informal  briefing  session  would 
be  very  helpful  for  the  members  and  we  would  try  to  arrange  it  if  it  is 
at  all  possible  so  that  instead  of  meeting  up  here,  we  are  around  the 
table.  I  don't  know  just  how  we  are  going  to  be  accommodated,  though,^ 
with  microphones. 

Mr.  Rangel.  I  don't  know  whether  we  need  mikes,  really. 

IMr.  Seiberling.  Why  can't  t\c  sit  up  here,  Mr.  Chairman,  but  just 
have  an  informal  procedure  ? 

The  Chairman.  Well,  we  will  then  meet  informally  tomorrow  morn- 
ing at  10 :30  in  a  closed — that  will  be  a  closed  briefing. 

["\^nierenpon,  at  7 :05  p.m.,  the  committee  recessed,  subject  to  call  of 
the  Chair.] 
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TUESDAY,  JULY  23,   1974 

House  of  Representatives, 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  committee  met,  pursuant  to  recess,  at  5 :20  p.m.,  in  room  2141, 
Rayburn  Plouse  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present :  Representatives  Rodino  (presiding) ,  Brooks,  Kastenmeier, 
Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Flowers,  Mann,  Sar- 
banes,  Seiberling,  Danielson,  Drinan,  Rangel,  Jordan,  Thornton, 
Holtzman,  Owens,  Mezvinsky,  Hutchinson,  McClory,  Smith,  Sand- 
man, Railsback,  Dennis,  Fish,  Mayne,  Hogan,  Butler,  Cohen,  Lott, 
Froehlich,  Moorhead,  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present:  John  Doar,  special  counsel; 
Samuel  Garrison  III,  special  counsel  to  the  minority ;  Albert  E.  Jenner, 
Jr.,  senior  associate  special  counsel ;  Bernard  W.  Nussbaum,  senior  as- 
sociate special  counsel. 

Committee  staff  present:  Jerome  M.  Zeifman,  general  counsel; 
Garner  J.  Cline,  associate  general  counsel ;  William  P.  Dixon,  counsel ; 
Franklin  G.  Polk,  associate  counsel ;  and  Michael  W.  Blommer,  asso- 
ciate counsel. 

The  Chairman.  The  committee  will  come  to  order.  And  the  ques- 
tion before  the  committee  today  is  the  consideration  of  a  resolution  con- 
cerning the  procedure  that  will  take  up  the  question  of  the  possible 
impeachment  or  whether  the  committee  will  recommend  articles  of 
impeachment,  and  for  that  purpose  I  recognize  the  gentleman  from 
Alabama,  INIr.  Flowers. 

Mr.  Flowers.  Thank  j^ou,  Mr.  Chairman. 

I  have  a  resolution  at  the  clerk's  desk.  I  ask  that  it  be  read  and  copies 
distributed  to  all  of  the  members. 

The  Chairman.  Will  the  clerk  please  read  the  resolution. 

The  Clerk  [reading]  : 

Resolved,  That  at  a  business  meeting  on  July  24, 1974,  the  committee  shall  com- 
mence general  debate  on  whether  suflficient  grounds  exist  for  the  House  of  Repre- 
sentatives to  exercise  its  constitutional  power  to  impeach  Richard  M.  Nixon, 
President  of  the  United  States.  Such  general  debate  shall  consume  no  more  than 
10  hours,  during  which  time  no  member  shall  be  recognized  for  a  period  to  exceed 
15  minutes.  At  the  conclusion  of  general  debate,  it  shall  be  in  order  to  consider  a 
privileged  motion  to  report  to  the  Hoiise  a  resolution,  together  with  articles  of 
imi)eachment,  impeaching  the  President  of  the  United  States.  The  proposed  arti- 
cles shall  be  read  for  amendment  under  the  5-minute  rule.  Each  proposed  article, 
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and  any  additional  article,  shall  be  separately  considered  for  amendment  and, 
after  all  proposed  articles  are  perfected,  separately  voted  upon  as  amended  for 
recommendation  to  the  House.  Members  may  be  recognized  for  a  period  of  .5  min- 
utes to  speak  on  each  proposed  article  and  on  any  amendment  thereto,  unless  by 
motion  debate  is  terminated  thereon.  At  the  conclusion  of  consideration  of  the 
articles  for  amendment  and  recommendation  to  the  House,  if  any  article  has  been 
agreed  to,  the  privileged  motion  shall  be  considered  as  adopted  and  the  chair- 
man shall  report  to  the  House  said  resolution  of  impeachment,  together  with 
such  articles  as  have  been  agreed  to. 

Mr.  Flowers.  Mr.  Chairman,  if  I  might  explain  several  pertinent 
points  of  this? 

The  Chairman.  The  gentleman  is  recognized  for  5  minutes. 

Mr.  Flowers.  Thank  yoii,  Mr.  Chairman. 

I  believe  the  basic  resolution  is  easily  understandable,  and   I 
would  be  A^ery  brief  in  my  remarks. 

First  of  all,  this  calls  for  the  general  debate  period  of  no  more 
than  10  hours  during  which  time  each  member  will  be  recognized 
for  a  period  not  to  exceed  15  minutes.  At  the  conclusion  of  the  gen- 
eral debate,  that  is  after  each  member  has  had  up  to  15  minutes, 
thereby  taking  no  more  than  10  hours  at  a  maximum  of  the  com- 
mittee's time,  it  would  be  in  order  for  the  chairman  to  recognize 
someone  to  make  a  privileged  motion  to  report  to  the  House  of  Rep- 
resentatives a  resolution,  together  with  articles  of  impeachment.^ 

In  other  words,  that  would  be  the  time,  that  the  lesolution,  together 
with  articles,  Avould  be  laid  on  the  clerk's  desk,  so  to  speak. 

Then  the  various  articles,  if  there  are  more  than  one,  or  any 
amendments  to  the  various  articles  would  be  debated  seriodum,  that 
is  one  after  another,  in  order,  together  with  amendments  thereto, 
for  the  purpose  of  perfecting  the  various  articles. 

And  after  all  proposed  articles  are  perfected,  they  will  be  separate- 
ly voted  upon  as  amended  for  recommendation  to  the  House.  And 
afterward,  the  important  consideration  here  is  that  you  would 
have  not  a  vote  on  one  article  after  debate  of  that  article,  and  then 
debate  following  on  another  article  and  a  vote  on  that.  There  would 
be  perfecting  amendments  on  each  article,  and  then,  so  to  speak, 
the  article  would  be  set  aside  until  all  such  articles  had  been  perfected, 
plus  any  additional  articles  that  might  not  be  a  part  of  the  original 
resolution,  but  which  might  be  oifered  b}'^  way  of  amendment  to  the 
original  resolution,  and  there  would  be  a  final  vote  at  the  conclusion 
of  the  perfecting  process  on  all  of  the  articles. 

At  any  time  during  the  amendment  process,  or  at  any  time  that 
an  article  was  offered,  the  members  would  have  the  riglit  to  speak 
under  the  5-minute  rule,  either  to  the  article  or  to  the  amendment. 
It  would  not  be  necessary  to  use  the  process  of  moving  a  motion  to 
strike  the  last  word,  but  under  this  rule  a  member  would  have  a 
right  to  speak  to  the  article  for  5  minutes,  or  to  an  amendment  to 
the  article  and  then  after  the  final  vote,  if  any  articles  were  agreed 
upon,  the  resolution,  together  with  such  article  or  articles,  would  be 
reported  to  the  House  in  the  usual  fashion. 

]Mr.  Hutchinson.  Would  the  gentleman  yield  ? 

Mr,  Flowers.  I  yield  to  the  gentleman  from  Michigan. 

Mr.  Hutchinson.  I  thank  the  gentleman  for  yielding. 

^  See  "Appendix  VII. — Donohue  Resolution  and  Articles  of  Impeachment",  p.  2263. 
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As  I  read  the  language  of  the  amendment  and  the  resolution,  I 
just  raise  this  so  that  we  will  be  clear  on  it.  When  it  says  that  no  mem- 
ber should  be  recognized  for  a  period  to  exceed  15  minutes,  that 
would  not  preclude  one  member  from  yielding  time  to   another 
member,  would  it,  during  that  15  minutes  ? 

In  other  words,  if  one  member  wanted  to  consume  only  10  minutes 
of  his  15,  he  could  reserve  his  5  minutes  and  yield  it  to  another 
member  so  some  other  member  could  speak  for  20  minutes  ? 

Mr.  Flowers.  I  would  say  to  the  gentleman  from  Micliigan  that 
it  is  my  understanding  that  that  is  a  recognized  procedure  with  the 
necessary  consent  that  is  usually  granted  as  a  matter  of  form.  I  refer 
that  to  the  Chair  as  to  how  the  Chair  would  handle  that.  I  don't 
have  any  personal  opinion  on  it.  I  personally  think  that  it  would  be 
in  order  to  utilize  a  member's  time  as  that  member  sees  fit.  He  would 
have  the  right  to  yield  for  the  purpose  of  discussion  to  another 
member,  for  a  question  asked  to  counsel,  or  whatever  question  that 
member  desired  to  use  liis  15  minutes. 

Mr.  Hutchinson.  Well,  I  would  agree  that  that  is  the  way  I  would 
hope  that  was  intended,  but  I  guess  one  could  lay  it  out  on  the  record 
so  that  it  would  be  understood  that  that  was  the  way  it  would  operate. 

Now,  the  other  question  I  wanted  to  raise  to  the  gentleman  is  the 
matter  of  when  a  resolution  setting  forth  articles  of  impeachment 
would  be  laid  before  the  committee.  As  I  understand  the  gentleman's 
resolution,  that  would  not  occur  until  after  conclusion  of  this  10  hours 
of  general  debate  ? 

Mr.  Flowers.  That  is  correct. 

Mr.  Hutchinson.  Now,  in  the  House,  of  course,  we  always  have 
something  before  us  for  general  debate.  We  have  a  bill.  It  seems  to 
me  that  it  would  be  more  orderly  to  have  the  Chair  recognize  a  member, 
and  have  the  resolution  containing  articles  offered  at  the  outset  and 
then,  of  course,  that  would  not  preclude  any  member  offering  amend- 
ments by  way  of  additional  articles  during  the  amending  process, 
but  it  would,  at  least,  put  everybody  on  notice  as  to  what  amendments 
or  what  articles  and  what  counts  were  initially  going  to  be  before  the 
body. 

In  other  words,  if  we  are  kept  guessing  as  to  just  precisely 
what  the  articles  and  what  the  counts  are,  if  we  don't  know  what 
that  is  going  to  be  during  all  of  this  10  hours,  we  don't  know  whether 
a  particular  matter  to  which  we  want  to  address  ourselves  is  something 
that  is  going  to  be  in  the  initial  resolution  or  whether  it  is  something 
that  is  going  to  be  offered  by  way  of  amendment. 

But,  it  does  seem  to  me  as  though  it  would  be  more  fair  to  have 
the  resolution  setting  forth,  that  is  to  say  the  initial  vehicle  set  forth 
at  the  outset,  and  then  everybody  is  on  notice.  If  he  wants  to  add  to 
that,  he  Imows  that  he  has  got  to  persuade  the  members  to  adopt  an 
amendment. 

Mr.  Flowers.  I  fully  understand  the  gentleman's  position  and  I 
would  respectfully  disagree  to  this  extent.  I  think  it  would  be  much 
more  appropriate,  Mr.  Hutchinson,  to  have  a  full  discussion  of  all 
of  the  ramifications  of  all  of  the  work  that  we  have  done  without 
anybody  feeling  restricted  to  any  particular  proposed  article  of  im- 
peachment, either  representing  that  it  ought  to  be  passed  and  voted 
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favorably,  or  that  it  ought  to  be  defeated.  This  is  the  period  for 
general  debate. 

Mr.  Dennis.  Would  the  gentleman  yield  ? 

Mr.  Flowers.  And  I  would  recall,  in  my  review  of  the  only  other 
guidelines  that  we  have,  that  is  the  impeachment  trial  of,  impeach- 
ment proceedings,  for  Andrew  Johnson,  that  the  impeachment  was 
voted  before  the  articles  were  ever  drawn. 

Mr.  Dennis.  Would  the  gentleman  yield  ? 

Mr.  Flowers.  This  is,  you  might  say,  a  derivation  of  that,  together 
with  what  my  best  judgment  on  it  is,  and  I  think  it  would  be  an 
appropriate  way  to  handle  this  matter,  and  I  yield  to  the  gentleman 
from  Illinois. 

Mr.  McClory.  I  thank  the  gentleman  for  yielding. 

With  respect  to  Mr.  Hutchinson's  question,  you  have  said  that  you 
wanted  to  defer  to  the  Chair,  and  we  didn't  get  a  response  from  the 
Chair.  I  would  like  to  just  elaborate  on  the  inquiry  a  little  bit  and 
ask  if  in  addition  to  the  practice  of  permitting,  as  we  do  under  the 
House  rules,  of  yielding  to  another  member  part  of  his  time,  whether 
that  would  apply  also  to  the  5-minute  rule,  and  whether  also  the 
member  would  be  entitled  to  reserve  time  mider  his  15-minute 
allocation  ? 

Could  we  have  that  expression  from  the  Chair  ? 

The  Chairman.  First  of  all,  the  Chair  will  state  that  it  will  adhere 
strictly  to  the  rules  of  the  House.  However,  we  will  be  guided  by  this 
resolution,  should  this  resolution  be  adopted.  That  would  mean  that 
members  would,  of  course,  be  permitted,  if  they  so  desire,  to  yield  their 
time,  their  time  to  such  other  members  who  would  request  that  that 
member  would  yield. 

I  would,  however,  in  the  interest  of  having  orderly  procedure, 
instead  of  having  members  reserve  their  time  so  that  they  move  out  of 
order,  I  would,  however,  proceed  in  the  manner  in  which  we  have 
been  proceeding,  and  that  is  during  the  course  of  the  general  debate  to 
recognize  members  as  we  have  been  doing  during  the  course  of  this 
hearing,  and  that  is  to  recognize  members  first  from  the  majority  side 
and  from  the  minority  side. 

Mr.  McClort.  And  utilize  their  time  without  reserving  it  ? 

The  Chairman.  And  utilize  their  time. 

Mr.  McClory.  I  just  have  one  other  question,  Mr.  Chairman. 

In  our  earlier  discussions,  if  the  gentleman  will  continue  to  yield, 
we  were  considering  a  period,  a  maximum  period  of  20  hours  for  the 
amendatory  stage,  and  now  we  have  substituted  the  5-minute  rule.  I 
would  merely  like,  and  there  is  authority  to  terminate  debate  under 
this  resolution? 

Mr.  Flowers.  That  is  correct. 

Mr.  McClory.  It  would  not  be  your  intention,  would  it,  Mr.  Chair- 
man, to  terminate  debate  earlier  than  20  hours  if  there  was  still 
discussion  going  on  ? 

The  Chairman.  No  ;  that  certainly  is  not  the  intention  of  the  Chair, 
and  it  is  for  this  reason,  to  allow  more  flexibility,  if  20  hours  were  to 
be  consumed,  that  would,  of  course,  be  appropriate,  and  if  the  com- 
mittee saw  fit  that  it  was  necessary  to  continue  beyond  that  time,  there 
is  nothing  that  would  prohibit  the  members  from  going  on  for  further 
consideration. 
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Mr.  McClory.  We  could  terminate  debate  after  the  20  hours,  but 
we  would  not,  it  would  not  be  policy,  or  would  not  be  your  position  to 
support  a  termination  of  debate  earlier  than  the  20  hours? 

Mr.  Dennis.  Mr.  Chairman? 

The  Chairman.  That,  of  course,  would  be  a  matter  that  the  com- 
mittee would  have  to  act  upon,  but  it  certainly  is  not  the  intention  of 
the  Chair. 

Mr.  McClory.  Thank  you  very  much. 

Mr.  Dennis.  Mr.  Chairman? 

The  Chairivian.  And  the  previous  question,  of  course,  would  be  in 
order.  Mr.  Latta. 

Mr.  Latta.  Thank  you,  Mr.  Chairman. 

I  would  like  to  inquire  whether  it  is  still  the  intent  of  the  Chair  to 
have  these  15  minutes  entirely  uninterrupted,  as  was  discussed  with 
the  House  leadership  ? 

The  Chairman.  That  is  correct.  I  made  that  statement  on  the 
floor  of  the  House.  However,  there  would  be  the  possibility  that  mem- 
bers might  be  interrupted  because  of  a  roUcall  vote  or  some  other 
business  we  have, 

Mr.  Latta.  We  understand  that.  But,  I  mean  as  far  as  members  of 
this  committee,  they  will  be  extended  the  courtesy  of  making  their 
15-minute  presentation  without  interruption  by  other  members? 

The  Chairman.  That  is  correct,  except,  of  course,  if  the  member 
sought  to  yield  his  time  or  any  other  member  asked  at  that  time  to 
yield  it. 

But,  I  would  hope  that  members,  except  for  that  fact,  would  not  be 
interrupted. 

Mr.  Latta.  Thank  you. 

Mr.  Dennis.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Dennis. 

Mr.  Dennis.  First,  to  get  it  clear,  as  I  understand  it,  everybody 
normally  will  have  his  15  minutes,  and  it  is  the  intention  of  the  Chair 
to  go  in  a  regular  order  of  which  I  perfectly  understand. 

The  thing  I  wasn't  quite  clear,  with  all  of  the  various  discussions 
back  and  forth,  is  this :  supposing  I  have  rounded  my  15  minutes  and 
I  use  it  up,  and  Mr.  Froehlich,  let  us  say,  or  somebody  else,  hasn't  had 
his  15  minutes  yet.  If  he  wishes  to  yield  to  me  5  of  his  15  minutes  at 
that  point,  so  that  I  can  continue  for  another  5  minutes,  that  is  per- 
missible as  I  understand  it  ? 

The  Chairman.  No.  No;  that  is  not  permissible,  since  the  time  of 
the  gentleman  would  not  have  come  at  that  time. 

Mr.  Dennis.  You  mean  we  would  have  to  wait  until  we  got  to  Mr. 
Froehlich  and  then  he  could  yield  me  the  5  minutes? 

The  Chairman.  That  is  correct. 

Mr.  Dennis.  Well,  I  would  suggest,  Mr.  Chairman,  that  assuming 
that  Mr.  Froehlich  wants  to  yield,  and  of  course  I  am  usin^  him  only 
as  an  example,  but  assuming  that  any  gentleman  wants  to  yield,  would 
it  not  be  really  more  orderly  and  provocative  of  better  debate  if  he 
was  allowed  to  do  it,  even  waive  his  option,  it  might  make  a  lot  more 
sense  to  let  the  man  speak  continuously,  instead  of  coming  back  10 
hours  later  or  something  with  another  5  minutes.  I  just  think  it  would 
be  better,  if  a  member  wanted  to,  to  let  him  do  that.  Why  not?  . 

Mr.  Flowers.  Mr.  Chairman,  would  the  gentleman  yield? 
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Mr.  Dknnis.  Why  sure,  I  will  yield,  and  I  have  one  other  question. 
Mr.  Flowers.  I  think  that  as  a  procedure  that  is  not  our  normal 
procedure.  I  would  say  to  the  gentleman  from  Indiana,  in  all  fairness 
to  the  other  members  who  have  not  had  a  shot  at  their  15  minutes  in 
prime  time,  that  it  ought  to  be  spread  around. 

Mr.  Dennis.  Well,  I  would  just  say  to  the  gentleman  from  Alabama 
we  are  drawing  our  own  rules  now,  and  everybody  is  going  to  have  the 
same  length  of  time  anyway.  The  only  thing  I  am  suggesting  is  that  if 
you.  for  instance,  have  some  very  reasoned  argument,  as  I  know  you 
would 

Mr.  Flowers.  Thank  you. 

Mr.  Dennis.  And  I  wish  to  allow  you  to  have  5  minutes  of  mine,  why 
should  I  have  to  wait,  or  why  should  you  have  to  wait  until  it  gets 
around  to  me  to  do  it?  I  would  rather  loan  them  to  you  right  now, 
when  it  made  some  sense. 

Mr.  Flowers.  The  only  reason  would  be  was  that  we  established  rules 
Avhich  said  that  you  had  to  do  that. 

Mr.  Dennis.  I  know,  and  I  am  talking  about  making  the  rule  the 
other  way,  as  I  think  it  is  more  sensible. 

Mr.  Flowers.  I  just,  in  all  good  faith,  disagree  with  you,  and  I  think 
we  ought  to  handle  it  this  way,  and  I  think  the  chairman  has  placed 
the  interpretation  as  I  would  hope  he  would  on  this  provision. 

Mr.  Dennis.  While  I  have  the  floor,  I  have  one  other  question,  which 
is  the  same  one  the  gentleman  from  Michigan  raised.  We  do  only  have 
15  minutes.  Now,  it  seems  to  me  it  is  too  bad  to  have  to  maybe  waste 
them  on  subject  matter  that  isn't  even  going  to  be  in  the  articles.  And 
that  is  why  we  ought  to  have  a  motion  before  us,  and  if  we  don't  have 
a  motion  before  us,  which  might  not  itself  be  too  important,  if  we  have 
the  articles  before  us,  but  under  this  as  drawn,  you  wouldn't  even  have 
to  have  the  articles. 

Now,  the  original  draft  was  the  other  way  around.  We  all  saw  it. 
It  said  you  would  have  a  motion  with  articles  and  you  would  know 
what  to  address  yourself  to.  I  suggest  not  only  should  we  have  the 
articles,  the  motion,  at  least  the  articles  before  you,  you  ought  to  have 
the  articles  before  you  even  come  here. 

I  kind  of  would  like  to  think  a  little  bit  about  what  I  want  to  say  in 
my  15  minutes,  and  I  would  think  anyone  would,  and  I  don't  want  to 
spend  them  on  something  that  nobody  is  going  to  raise.  I  don't  think 
that's  fair  at  all. 

Mr.  Flowers.  Would  the  gentleman  yield  ? 

Mr.  Dennis.  Surely. 

Mr.  Flowers.  I  would  say  in  the  draft  articles  that  the  staff  has 
prepared  that  the  gentleman  ought  to  have  a  sufficient  amount  of 
material  to  spend  his  15  minutes  on. 

Mr.  Dennis.  Well,  you  are  so  right.  But,  there  are  five  or  six  of  those 
draft  articles,  and  the  last  rumor  I  heard,  which  is  all  we  get  around 
here,  is  that  it  is  only  going  to  be  about  three.  I  don't  Imow  which  three 
or  whether  they  are  even  tlie  same  three,  and  I  think  absolutely,  ordi- 
nary decency  requires  that  before  we  prepare  our  remarks,  and  we 
have  only  got  a  limited  time,  that  we  know  in  some  fashion  what  we 
are  going  to  be  talking  about.  I  don't  want  to  talk  about  Cainbodia  if 
we  aren't  going  to  bring  it  up  here. 
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Mr.  Flowers.  If  the  gentleman  will  yield  further  ? 

Mr.  Dennis.  Sure. 

Mr.  Flowers.  I  do  not  see  how  that  is  possible,  if  you  allow  the 
amendment  process  anyway.  If  any  article  is  potentially  an  article 
by  amendment,  anything  that  we  have  discussed  as  part  of  evidentiary 
material  here  that  is  an  impeachable  oftense  is  potentially  an  article 
of  impeachment.  I  think  that  we  have  got  to  assume  that  in  any 
divisions  of  our  15  minute  argument  time. 

Mr.  Dennis.  Well,  all  I  have  to  say  to  the  gentleman,  if  my  time 
has  not  expired,  that  either  there  ought  to  be  some  assurance  that 
when  the  articles  are  given  to  us,  in  which  case  I  don't  particularly  care 
about  the  motion,  or  else  I  am  going  to  have  to  offer  some  kind  of  an 
amendment,  because  it  just  isn't  fair  to  proceed  in  the  dark. 

Mr.  Kasi!enmeier.  Mr.  Chairman  ? 

Mr.  Latta.  Will  the  gentleman  yield  ? 

Mr.  Kastenmeier.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Kastenmeier. 

Mr.  I^stenmeier.  Thank  you,  Mr.  Chairman. 

I  am  only  disappointed  not  whether  we  have  15  minutes  or  how  that 
shall  be  distributed,  but  that  we,  that  the  votes  on  the  various  articles 
shall  come  only  at  the  end.  Because,  if  I  understand  the  gentleman 
from  Alabama's  resolution,  it  suggests  that  each  article  shall  be  con- 
sidered for  amendment,  and  I  assume  that  to  be  fully  susceptible  of 
amendment  or  perhaps  even  striking,  in  other  words,  the  amendment, 
the  articles  offered  will  be  wholly  vulnerable,  but  upon  finishing  work 
on  each  of  these  articles,  rather  than  to  have  some  afhrmation  by  vote 
at  that  time,  for  some  reason  that  I  do  not  understand,  that  vote  is 
postponed  until  the  end.  And  I  wonder  why. 

I  would  prefer  it  be  otherwise.  I  don't  propose  to  amend  this  resolu- 
tion, but  I  think  it  would  have  been  better  legislative  business  to  dis- 
pose of  each  article  as  we  come  to  it.  because,  in  effect,  we  do,  by  the 
amendatory  process.  Why  should  a  vote  be  deferred  to  the  end,  I 
would  ask  the  gentleman  from  Alabama  ? 

Mr.  Flowers.  Well,  it  is  a  matter  of  preference,  I  guess  I  would 
say  to  the  gentleman  from  Wisconsin  I  think  it  is  preferable  to  fully 
amend,  refine,  and  the  complete  the  final  vote  at  the  final  time.  All  of 
the  votes  on  all  of  the  articles  are  supposed  to  be  voted  upon  at  a 
time  certain  at  the  conclusion  of  all  of  the  debate  and  all  of  the 
amending.  That  is  what  I  think  would  be  orderly  procedure.  I  can 
understand  that  there  might  be  another  view,  but  to  my  way  of 
thinking  that  is  the  orderly  procedure  for  handling  this,  and  that 
is  why  I  make  this  proposal. 

Mr.  ICastenmeier.  I  take  it  the  article  is  fully  susceptible  of  any 
legislative  device;  that  is,  to  substitute  for,  to  strike,  to  amend,  or 
anything  else,  when  it  is  being  considered  for  amendment,  is  that 
not  correct  ? 

Mr.  Flowers.  Well,  I  would  hope  that  the  provision  of  this  resolu- 
tion that  says  that  they  shall  be  separately  voted  upon  as  amended, 
for  recommendation  to  the  House  after  all  proposed  articles  are  per- 
fected, that  that  would  take  care  of  the  motion  to  strike,  that  the 
motion  to  strike  would  not  be  applicable  in  this  particular  instance  at 
the  conclusion  of  each  article. 
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The  process  that  I  would  propose  here  would  be  to  refine  the  article 
with  all  amendments  to  the  merits  of  the  articles  that  are  offered,  and 
that  they  would  be  dealt  with  individually,  and  in  total,  totally,  and 
then  before  any  final  disposition  was  made  of  that  article  that  it  be 
set  aside  until  all  of  the  others  had  been  refined  and  amended.  And 
the  final  disposition  of  all  of  these  articles,  voting  on  them  separately, 
w^ould  be  at  the  conclusion. 

And  if  any  single  article  is  voted  affirmatively,  then  the  committee 
would  report  a  resolution  of  impeachment,  together  with  that  article. 

Mr.  Kastenmeier.  The  reason  I  say  for  this  colloquy  is  that  inso- 
far as  these  proceedings  will  be  public,  so  that  they  may  be  under- 
stood, so  that  the  American  people  will  understand  the  implications 
of  having  fully  treated  an  article,  the  deferral  of  a  final  vote  thereon, 
they  may  conclude  that  having  perfected  the  article  that  we  have, 
in  essence,  adopted  it,  only  making  a  pro  forma  vote  at  the  end. 

Now,  they  may  be  left  to  their  own  judgment  as  to  what  that  means^ 
but  I,  as  I  sa}^,  think  this  makes  it  a  bit  unclear  as  to  whether  the  final 
act  will  be  an  affirmation,  which  is  suggested  by  tlie  perfections  in 
the  amendatory  process  of  each  article. 

Mr.  Flowers.  If  the  gentleman  will  yield  further,  there  could  con- 
ceivably be  an  article  offered  to  which  no  amendments  would  be 
offered  and  there  would  be  no  vote  taken  on  that  article.  It  would 
still,  under  my  resolution,  be  set  aside  for  a  final  vote. 

Of  course,  there  could  be  debate  under  the  5-minute  rule  on  that  ar- 
ticle, even  if  an  amendment  had  not  been  offered,  under  this  resolution, 
witli  the  final  vote  on  that  article  to  be  deferred  until  the  conclusion 
of  the  debate  and  the  amendment  of  the  other  articles. 

]Mr.  Kastexmeier.  I  appreciate  the  gentleman's  explanation. 

Mr.  Brooks.  Will  the  gentleman  yield  ? 

Mr.  Wiggins.  Mr.  Chairman? 

]\Ir.  Cohen.  Mr.  Chairman  ? 

Mr.  Latta.  Would  the  gentleman  yield  ? 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  California. 

]Mr.  Edwards.  I  thank  the  gentleman  for  yielding. 

I  think  that  you  can  still  expect  to  vote  on  every  article,  because 
one  of  the  38  members  would  very  likely  make  a  move  or  motion  to 
strike,  and  I  think  a  motion  to  strike  is  protected  by  the  House  rules, 
and  I  wouldn't  think  that  this  committee  would  have  the  power  to  sus- 
pend tlie  House  rules  and  preclude  a  motion  to  strike. 

So  perhaps  you  are  going  to  vote  on  every  article  twice. 

Mr.  Flowers.  Would  the  gentleman  yield  ? 

jMr.  Edwards.  ]Mr,  Kastenmeier  has  the  time. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Alabama. 

Mr.  Flowers.  Of  course  I  do  not  propose  that  we  can  amend  the 
House  rules  here.  If  the  House  rules,  which  I  am  not  prepared  to  agree 
with  the  gentleman  at  this  point,  forbid  the  chairman  from  ruling  a 
motion  to  strike  out  of  order  in  deference  to  this  resolution,  should  it 
be  passed,  then  that  would  simply  be  the  case. 

But,  I  think  we  would  need  to  investigate  the  applicability  of  the 
House  rules  in  that  regard. 

Mr.  Wiggins.  Mr.  Chairman  ? 

Mr.  Cohen.  Mr.  Chairman? 
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Mr.  Brooks.  Mr.  Chairman  ? 

Mr.  IvASTENMEiER.  I  yield  the  balance  of  my  time. 

Tlie  Chairman.  Mr.  Cohen. 

Mr.  Cohen.  Thank  you,  Mr.  Chairman. 

If  I  could  address  a  question  to  the  gentleman  from  Alabama  con- 
cerning this  resolution,  as  I  understand  it,  you  would  be  treating  this 
particular  matter  as  one  total  bill  of  impeachment  or  separate  articles 
that  might  be  reported  to  the  House  much  the  same  as  a  Committee  of 
the  Whole  acts,  is  that  correct  ? 

JNIr.  Flowers.  That  would  be  my  concept  of  the  process. 

Mr.  Cohen.  A  bill  is  considered  by  the  House  and  debated  before 
amendments  are  offered  and  voted  upon,  and  there  is  a  consistent,  con- 
tinuing reading  of  the  articles  as  such,  with  a  final  vote  taken  at  the 
end  with  a  division,  if  a  division  is  requested,  so  that  you  have  one  bill 
that  would  be  reported,  but  with  separate  articles  ? 

Mr.  Flowers.  I  draw  the  analogy,  if  the  gentleman  will  yield, 
to  a  debate  of  a  bill  in  the  House,  Committee  of  the  Whole  House, 
say  a  bill  that  had  several  titles.  You  would  debate  each  title,  get 
through  with  that  title  and  go  to  the  next,  and  then  you  would  pos- 
sibly call  for  a  division  at  the  conclusion  of  that  and  vote  on  each  one 
separately,  the  only  difference  being  that  under  this  resolution  it 
would  not  require  a  come-back  vote,  you  might  say,  of  the  whole 
package. 

You  would  not  have  a  single  vote,  say,  assuming  that  two  or  more 
articles  had  been  agreed  upon.  It  would  not  require  an  additional 
vote  on  the  several  articles.  You  would  have  a  separate  vote  only  on 
each  article. 

Mr.  Cohen.  But  in  essense  you  are  treating  it  just  as  we  treat  the 
Committee  of  the  Whole  taking  a  regular  bill  to  the  House,  aren't 
you? 

Mr.  Flower.  Yes,  sir. 

Mr.  Brooks.  Mr.  Chairman? 

The  Chairman.  Mr.  Brooks. 

Mr.  Cohen.  I  yield  to  the  gentleman  from  Ohio. 

Mr.  Latta.  Mr.  Chairman,  I  thank  the  gentleman  for  yielding,  and 
I  hesitate  to  point  this  out.  House  Resolution  803  provides  on  line 
8  the  committee  shall  report  to  the  House  of  Eepresentatives  such 
resolutions,  articles  of  impeachment,  or  other  recommendations  as  it 
deems  proper. 

Now,  the  way  that  resolution  is  before  us,  it  makes  no  provision 
for  any  action  other  than  impeachment.  And  I  would  respectfully 
suggest  that  the  motion  be  made  consistent  with  House  Resolution 
803  so  that  other  resolutions  or  other  recommendations  would  be  in 
order. 

Mr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  May  I  advise  the  gentleman  from  Ohio  that  the 
resolution,  H.  Res.  803,  provides,  as  the  gentleman  does  indicate,  for 
the  committee  to  report  to  the  House  of  Representatives,  resolutions, 
articles  of  impeachment  or  other  recommendations  that  it  deems 
proper. 

This  does  not  preclude  the  consideration  of  impeachment,  since  this 
is  included  within  the  resolution.  And  a  member  is  not  required  to 
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vote  for  an  article  of  impeachment  under  this  resolution  which  would 
be  before  us,  for  the  question  would  be  whether  or  not  there  would  be 
articles  of  impeachment  adopted  by  that  resolution. 

Mr.  Latta.  Is  this  my  tmie  or  yours,  Mr.  Chairman?  May  I  re- 
spond ? 

The  Chaikmaist.  Well,  it  is  your  time. 

Mr.  Latta.  Thank  you. 

]\Ir.  Flower.  Would  the  gentleman  from  Ohio  yield  ? 

Mr.  Latta,  One  moment,  while  I  respond  to  the  chairman. 

The  point  that  I  am  making  is  that  the  resolution  passed  by  the 
House  of  Representatives  gives  you  the  opportunity  to  make  such 
resolutions,  or  other  articles  of  impeachment  or  other  recommenda- 
tions as  it  deems  proper,  and  the  way  the  resolution  is  before  us  now, 
it  excludes  that  right  to  us  as  a  member  of  this  committee,  and  so  I 
would  hope  that  the  committee  would  see  fit  to  be  consistent  with  the 
resolution,  to  be  consistent  with  that  which  passed  by  the  House,  and 
amend  this  resolution  to  give  us  the  opportunity  to  present  any  other 
resolutions  or  other  recommendations  other  than  articles  of 
impeachment. 

Mr.  Brooks.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Brooks. 

Mr.  Brooks.  Mr.  Chairman,  I  would  like  to  make  a  comment  on  this 
resolution  and  say  that  I  feel  that  there  is  an  undesirable  precedent, 
and  unworkable  precedent,  and  that  I  hope  we  will  not  follow  it  in 
the  future. 

I  do  not  propose  to  offer  an  amendment  to  change  it,  but  I  want 
to  state  very  closely  that  it  is  my  sincere  feeling  that  any  postpone- 
ment of  a  vote  on  each  article  is  really  unrealistic,  in  that  we  will 
have  considered  it  by  amendment. 

The  proper  manner  of  handling  legislation  would  be  to  consider 
article  1,  and  whatever  is  in  it,  and  what  is  in  that  article,  if  any- 
thing, may  have  a  very  definite  bearing  on  the  next  article  to  be  issued 
or  to  be  offered  by  other  members.  This  is  not  a  piecemeal  operation, 
in  which  each  one  is  already  clearly  delineated  and  defined.  It  is  still 
a  working  docimient  that  has  not  been  completed,  and  what  is  in 
article  1  is  not  necessarily  going  to  be  in  article  2. 

If  article  2  is  a  very  l)road  article,  there  may  not  be  an  article  3 
and  4.  If  it  is  restricted  by  amendment,  it  may  be  a  very  definite 
change  in  what  would  be  the  actions  of  this  committee.  I  think  we 
restrict  our  own  activities.  I  think  we  really  make  a  farce  of  this 
decisionmaking,  and  I  would  say  that  without  any  doubt  it  will  be 
vei-y  clear  by  the  time  that  each  amendment  has  been  discussed,  each 
article  has  been  discussed,  what  the  position  of  this  committee  is. 

I  think  we  serve  no  purpose  by  postponing  it,  and  I  would  point  out 
that  it  is  my  feeling  and  I  would  hope  that  the  Parlimentarian,  the 
counsel  for  this  committee  as  well  as  the  chairman,  would  protect 
the  right  of  the  members  of  this  committee  to  offer  a  motion  to  strike, 
if  they  so  desire.  Probably  I  am  not  going  to  make  that  kind  of  a 
motion,  you  imderstand. 

Mr.  Flowers.  Well,  Mr.  Chairman,  would  the  gentleman  yield? 

Mr.  Brooks.  I  would  want  to  protect  that  right  for  the  members  of 
this  committee,  and  I  believe  that  it  is  within  the  rules,  and  that  they 
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have  that  right.  And  I  wouldn't  want,  by  this  resolution,  to  preclude 
or  acquiesce  to  any  predetermined  ruling  that  a  motion  to  strike  would 
not  be  in  order. 

I  yield  to  my  distinguished  friend  from  Alabama,  jNIr.  Flowers. 

Mr.  Flowers.  If  the  gentleman  dislikes  it  so  much,  you  know,  vote 
against  it.  You  know,  you  just  butcliered  my  resolution,  but  I  would 
say  that  in  jest,  of  course,  to  my  friend  from  Texas. 

I  do  not  agree  with  you.  I  think  that  this  is  an  orderly  way  to  pro- 
ceed. I  think  that  we  must  realize  that  should  a  resolution  of  impeach- 
ment be  passed  by  the  House  and  go  to  the  Senate,  that  each  one  of  the 
articles  will  have  to  stand  on  its  OAvn,  and  be  considered  on  its  own,  and 
that  is  exactly  what  j'ou  would  be  doing  under  this  process,  as  under 
the  one  that  you  have  mentioned.  I  think  that  both  of  them  are  orderly 
processes,  and  both  of  them  reach  the  same  conclusion. 

Mr.  liATTA.  Mr.  Chairman  ? 

Mr.  Brooks.  I  appreciate  my  friend's  comment,  and  I  would  ask  the 
chairman,  while  I  still  have  the  floor,  if  you  would  give  me  an  evalua- 
tion as  to  this  motion  to  strike  controversy,  if  you  have  a  judgment  on 
it  at  this  time,  sir  ? 

The  Chairmax.  Well,  should  the  motion  to  strike  be  offered,  the 
Chair  would  have  to  recognize  that  motion  to  strike.  The  Chair  could 
not  prevent  a  member  from  offering  a  motion  to  strike,  and  a  motion  to 
strike  would  be  in  order  and  would  be  voted  upon. 

Mr.  Brooks.  I  want  to  thank  the  chairman,  and  I  reiterate  my  feel- 
ing that  this  is  not  a  healthy  precedent,  and  it  is  a  very  unusual  legis- 
lative procedure  which  would  be  difficidt  to  implement,  and  will  create 
several  difficulties  for  us  as  we  go  along. 

Mr.  Owens.  Mr.  Chairman  ? 

Mr.  Brooks.  I  yield  to  my  distinguished  colleague,  Mr.  Kasten- 
meier. 

]Mr.  Ivastenmeier.  The  unfair  aspect  of  the  motion  to  strike  is,  it 
gives  two  cracks  at  destroying  the  article.  A  motion  to  strike,  when  it 
is  being  considered,  and  then  the  final  vote  against  it  at  the  end,  when 
there  is  only  one  opportunity  to  affirm  the  article;  namely,  at  the  end, 
and  I  think  procedurally,  therefore,  the  proposal  of  the  gentleman 
from  Alabama  is  defective,  in  at  least  that  element  of  fairness  in  con- 
sidering these  articles. 

Mr.  Rangel.  Mr.  Chairman  ? 

Mr.  Owens.  Mr.  Chairman  ? 

Mr.  Wiggins.  Mr.  Chairman  ? 

Mr.  Brooks.  I  yield  to  Mr.  Owens. 

Mr.  O^VENS.  Following  up  on  what  the  gentleman  from  Texas  has 
brought  up,  I  would  like  to  propound  a  question  to  the  sponsor  of  the 
resolution. 

Suppose  that  through  the  amendment  process,  we  arrive  at  an  abuse 
of  power  article  with  five  explicit  provisions,  and  at  the  end  we  vote 
on  that  article  and  it  fails.  Someone  at  that  point  may  desire  to  bring 
up  another  abuse  of  powers  article  with  say  three  of  those  five.  Would 
that,  under  your  resolution,  then  be  considerable  ? 

Mr.  Flowers.  I  think  at  that  point,  if  that  scenario  would  pievail, 
it  would  not  be. 

Mr.  Wiggins.  Mr.  Chairman? 

The  Chairman.  Mr.  Sandman. 
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]\fr.  Sandman".  I  can  find  little  wrong  with  the  gentleman  from 
Alabama's  resolution,  but  there  is  something  that  I  would  like  to  have 
explained  to  me. 

It  would  seem  to  me  that  he  has  to  start  out  with  some  sort  of  a 
preamble,  such  as  perhaps  the  committee  has  recommended  on  article  2, 
which  is  a  simple  paragraph. 

Now,  am  I  correct  in  that  understanding  that  we  are  going  to  start 
with  a  simple  preamble  and  say  that  for  the  following  reasons  the 
President  of  the  United  States  should  be  impeached,  and  then  we  take 
those  up  one  at  a  time  ? 

Now,  I've  got  another  question,  but  I  would  like  to  have  an  answer 
to  that  supposition. 

Mr.  Flowers.  Will  the  gentleman  yield? 

Mr.  Sandman.  Yes.  Sure. 

Mr.  Flowers.  I  am  not  making  or  presuming  to  make  any  parlia- 
mentary decision  at  this  time.  But,  it  would  be  my  judgment  that  if 
we  offered  a  preamble,  that  is  the  whereas,  or  so  be  it,  or  the  preamble 
as  you  put  it,  and  it  were  not  satisfactory  to  the  committee,  it  would 
be  amendable  just  like  the  articles. 

Mr.  Sandman.  Right.  You  would  start  with  a  simple  preamble  that 
we  would  have  a  right  to  amend,  and  then  go  on  to  the  individual 
articles  one  after  the  other,  is  that  correct? 

Mr.  Flowers.  Of  course,  that  is  correct. 

Mr.  Sandman.  All  right  now.  Question  No.  2.  I  read  with  interest 
the  brief  made  by  the  attorney  for  the  President  where  he  deals  with 
particularity  with  what  an  article  can  include,  and  he  specifically 
pointed  out  that  it  must  be  specific.  And  my  understanding  of  it  is 
each  article  is  supposed  to  be  singular. 

Now,  are  vre  in  accord  with  that  as  being  the  policy  we  will  follow, 
and  if  you  don't,  what  authority  do  you  have  to  do  otherwise? 

Mr.  Flowers.  Well,  I  can't  agree  with  all  of  the  particulars  of  the 
President's  lawyers'  brief.  I  don't  want  to  go  so  far  as  the  Vice  Presi- 
dent said,  that  it  is  whatever  a  majority  of  the  Congress  thinks  is  an 
impeachable  offense  at  any  given  time. 

But,  I  think  that  it  is  within  the  discretion  of  this  committee  to 
pass  an  article  for  whatever  reason  this  committee  feels  that  on  the 
day  that  we  vote  on  it,  using  our  own  best  justment.  But,  I  think  the 
gentleman  may  be  worrying  about  something  that  will  not  transpire. 

Mr.  Sandman.  Oh,  I  think  this  is  awfully  important,  and  I  would 
like  to  have  the  advice  of  counsel  on  whether  or  not  this  supposition 
is  correct.  Should  each  article  be  with  a  singlar  subject,  and  must  it 
be  specific  as  outlined  in  Mr.  St.  Clair's  brief  on  articles  of  impeach- 
ment? 

Mr.  Flowers.  Well,  I  think  if  the  gentleman  would  yield,  we  would 
be  taking  a  chance  of  not  having  a  case  that  would  stand  the  heat  in 
the  Senate  if  we  do  not,  under  our  sole  power  of  impeachment  clause  in 
the  Constitution  make  a  case  within  each  article.  Then  we  would  ha^e 
to  beai-  the  consequences  of  that. 

The  Chairman.  INIight  I  address  myself  to  that  question? 

The  article  or  articles  which  might  be  offered  need  not  address 
themselves  or  itself  to  a  specific  subject.  The  article  may  be  general 
with  subjects  contained  therein,  or  other  specifications  which  may  be 
relative  to  that  particular  article. 
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Mr.  Rangel.  Mr.  Chairman  ? 

Mr.  Wiggins.  Mr.  Chairman  ? 

Mr.  HoGAN.  Mr.  Chairman  ? 

Mr.  Sandman.  Do  you  have  any  authority  for  your  ruling? 

The  Chairman.  Mr.  Wiggins. 

Mr.  Wiggins.  Thank  you,  Mr.  Chairman,  for  recognizing  me.  About 
35  minutes  ago,  the  chairman  recognized  the  gentleman  from  Alabama, 
and  the  gentleman  said  that  he  had  a  resolution  at  the  desk.  The  clerk 
proceeded  to  read  the  resolution,  and  at  the  same  time,  one  of  the  clerks 
started  to  hand  out  that  resolution  to  the  members.  This  member  saw 
the  resolution  which  was  then  being  proposed  about  halfway  through 
its  reading  when  it  got  down  here  for  the  distribution  of  it. 

I  saw  it  at  that  time  for  tlie  first  time.  And  now,  it  is  a  fair  inference 
to  me,  since  the  chairman  recognized  the  gentleman  from  Alabama, 
that  he  may  have  discussed  the  resolution  with  the  gentleman  from 
Alabama  in  advance.  I  think  it  is  not  unlikely  that  the  chairman  Imew 
of  its  contents  in  advance,  and  since  we  seem  to  be  living  in  a  world  of 
inferences,  I  would  be  willing  to  speculate  that  the  majority  caucused 
on  this  issue  in  advance,  had  some  notion  as  to  its  text. 

I  don't  quarrel  with  that.  I  think  you  have  a  right  to,  especially  on 
important  matters,  and  this  is  relatively,  in  the  great  scheme  of  things, 
unimportant. 

But  now,  ]\Ir.  Chairman,  this  resolution  proposes  to  follow  that 
same  basic  unfair  procedure  in  a  matter  as  important  as  the  impeach- 
ment of  tlie  Prosid«'Tit 

The  Chairman.  Would  the  gentleman  yield  ? 

Mr.  Wiggins.  I  will  in  a  minute,  Mr.  Chairman. 

In  any  event,  Mr.  Chairman,  do  you  understand,  I  am  sure  you  do, 
what  this  proposal  is?  First  of  all,  we  debate  for  10  hours  without 
having  anything  before  us,  and  then  at  the  time  the  chairman  will 
recognize  a  member  who,  presumably,  will  circulate  an  article  which 
I  may  see  for  the  first  time  at  that  moment.  And  I  have  got  to  bring 
my  mind  to  bear  and  all  of  the  members  have  to  bring  their  minds 
to  bear  at  that  time  as  to  whether  it  is  appropriate  in  its  form,  or 
deserving  of  an  amendment. 

Now,  I  have  been  scratching  out  an  amendment  to  this  and  trying 
to  listen  to  the  debate  at  the  same  time,  and  I  find  it  very  difficult.  I 
have  got  to  woriy  about  getting  a  secretary  out  here  to  dictate  an 
amendment  during  the  course  of  these  proceedings  in  order  to  have  an 
amendment  before  the  House.  If  that  is  not  obviously  unfair  to  all  of 
the  membei-s  on  both  sides,  I  will  eat  my  hat. 

They  know  that  it  is  unfair,  and  I  think  tb.at  it  should  not  be 
perpetuated  in  somethinc:  as  important  as  this. 

Now,  Mr,  Chairman,  I  fully  expect  and  recognize  the  right  of  a 
majority  to  caucus  and  work  out  whatever  problems  you  have  got 
on  articles.  I  urge  you  to  do  it.  But,  as  soon  as  you  get  it  done,  share  it 
with  us,  so  we  will  know  vrhat  the  hell  we  are  talking  about. 

The  Chairman.  Well,  would  the  gentleman  yield? 

]Mr.  Wiggins.  Now  I  will  be  pleased  to  yield. 

The  Chairman.  Well,  the  gentleman,  unfortunately,  either  doesn't 
keep  informed  with  his  own  minority,  because  this  matter  has  been 
discussed  with  members  of  the  minority,  several  members  of  the 
minority,  and  information  has  come  to  the  attention  of  the 
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Ml".  "Wiggins.  All  right  now,  Mr.  Chairman,  I  ^yill  not  yield  at 
this  time.  I  will  not  yield  at  this  tim.e,  and  I  realize  you  have  the 
gavel  in  your  hand. 

The  Chairman.  The  Chair  controls  the  time. 

Mr.  Wiggins.  I  realize  that,  and  so  I  embark  on  a  perilous  course 
at  this  moment. 

The  Chairjman.  I  just  want  to  set  the  record  straight. 

Mr.  Wiggins.  What  has  been  discussed  with  the  minority  has  not 
involved  this  very  critical  point.  This  comes  to  me  for  the  first  time, 
the  general  text  here.  I  don't  care  about  the  15  minutes,  I  don't  care 
whether  we  vote  first  or  last.  It  makes  no  difference  to  me.  We  have 
been  talking  about  those  things. 

But,  now  somebody  proposes  in  a  resolution,  which  the  minority 
is  seeing  for  the  first  time,  that  we  are  actually  going  to  see  these 
ai'ticles  after  debate  at  a  time  when  they  are  circulated  and  read  at 
the  desk,  and  now  that's  not  right,  Mr.  Chairman.  You  know  that's 
not  right. 

The  Chairman.  I  must  correct  the  gentleman  again  when  he  saj'S 
tliat  this  is  being  seen  for  the  first  time. 

Mr.  Wiggins.  Well,  who  did  you  talk  to? 

The  Chairman.  Well,  I  have  talked  to  Mr. — members  of  your 
minority. 

Mr.  Wiggins.  I  mean  I  want  to  go  to  that  person  and  find  out  when 
he  learned. 

Tlie  Chairman,  And  advised  the  minority  counsel  regarding  this. 

]\Ir.  Wiggins.  Well,  I  will  yield  to  the  gentleman  from  Michigan. 

Would  you  tell  me  when  you  learned  about  this? 

Mr.  Hutchinson.  Yes.  If  the  gentleman  will  yield.  I  learned  about 
it  shortly  before  the  commencement  of  this  meeting,  and  about  the 
time  when  a  quorum  call,  live  quorum  call  when  we  all  had  to  go  back. 

Mr.  Wiggins.  AVho  did  you  talk  to? 

Mr.  Hutchinson.  Wait  a  minute.  I  didn't  discuss  it  with  anybody 
else.  I  talked  with  the  chairman  about  it,  and  I  told  the  chairman  that 
I  wasn't  persuaded  with  the  wisdom  of  the  way  that  thing  was  drafted, 
and  I  had  an  amendment  prepared  here,  which  I  intended  to  offer, 
which  would  assure  that  we  have  the  general  debate  upon  some  pro- 
posed ai'ticles  of  impeachment. 

Mr.  Wiggins.  Mr.  Chairman,  back  to  use  up  the  balance  of  my  time, 
whicli  I  assure  you  will  be  brief,  I  want  to  talk  to  some  members  over 
tliere.  This  is  an  important  matter.  You  know  it  is  an  important 
matter,  and  you  must  know  that  the  procedure  recommended  in  tins 
resolution  is  unfair. 

It  doesn't  give  the  members  of  the  minority  notice  as  to  what's  going 
to  be  on  the  table.  And  if  there  isn't  anything  more  fundamental  in 
due  process  considerations  than  notice,  I  will  invite  somebody  to  in- 
form me  what  it  is. 

Mr.  Hungate.  Will  the  gentleman  yield  ? 

Mr.  Wiggins.  Sure. 

Mr.  Hungate.  I  would  like  to  assure  the  gentleman  that  I  am  as 
unaware  of  the  content  of  this  as  he  was  until  we  got  here,  and  I 
assum.e  any  member  is  free  to  offer  a  substitute  amendment,  and  any 
member  can  feel  perfectly  free  to  consider  such  amendmeiits  in  the 
interest  of  a  fnir  disposition  of  this  matter. 
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But,  we  did,  I  suppose,  know  that  this  subject  would  come  before 
this  caucus. 

Mr.  Rangel.  Mr.  Chairman  ? 

The  Chairman.  Mr.  Rangel. 

Mr.  Rangel.  I  would  like  to  make  an  inquiry  of  the  author  of  the 
resolution.  But,  before  that  I  would  like  to  respond  to  Mr.  Wiggins 
that  I  certainly  wish  that  the  Democrats  were  as  organized  as  he 
believes  that  we  are. 

Excuse  my  back,  Mr.  Flowers,  but  the  mike  is  here,  and  I  am 
directing  my  question  to  you.  But,  if  we  vote  on  all  of  the  amendments 
at  the  conclusion  of  the  debate,  the  package  of  amendments,  how 
would  each  member  be  able  to  determine  which  amendment  he  would 
want  to  vote  for  if,  in  fact,  a  theory  of  impeachment  actually  was 
threated  in  two  or  three  amendments  ?  He  would  not  have  the  benefit 
of  understanding  which  amendments  or  theories  would  be  rejected 
by  this  committee,  but  rather  at  the  conclusion  if  there  were  five  or 
six  amendments,  with  an  abuse  of  power,  as  an  example,  threaded 
through  each  one,  would  we  not  be  taking  a  risk,  as  we  go  through  with 
the  remaining  amendments,  to  vote  after  conclusion  of  debate  in  trying 
to  decide  which  amendment  would  finally  be  passed,  as  opposed  to  the 
suggested  method  by  Mr.  Brooks  of  taking  each  amendment,  deter- 
mining whether  it  passes  or  fails,  and  then  we  will  be  able  to  deal  with 
the  next  amendment  by  attempting  to  either  amend  or  substitute  that  ? 

I  yield  to  Mr.  Flowers. 

Mr.  Flowers.  If  you  yield,  I  don't  think  the  gentleman  from  Xew 
York  should  have  any  problem  in  that  regard.  He  will  have  a  vote  on 
each  one  of  the  amendments.  It  will  just  be  postponed  until  after  they 
have  all  been,  each  one  of  the  articles  will  just  be  postponed  until  after 
they  have  all  been  amended.  You  will  then  have  a  vote. 

Mr.  Rangel.  I  can't  hear  you.  Would  you  turn  the  mike  up  a  little, 
please  ?  I  am  sorry,  would  the  gentleman  repeat  his  answer  ? 

Mr.  Flowers.  Well,  I  didn't  really  give  a  very  intellectual  sort  of 
answer.  I  just  said  I  didn't  think  the  gentleman  from  New  York  would 
have  any  problem  witli  this  process.  You  will  have  a  vote  on  each  one 
of  the  proposed  articles  at  the  conclusion  of  all  the  amendatory  proc- 
ess of  the  articles,  and  which  is,  in  effect,  what  you  would  have  anyway. 

Mr.  Rangel.  Well,  I  don't  understand  the  gentleman's  answer,  but 
it  seems  to  me  if  we  vote  an  article  at  a  time,  we  would  know  what's 
before  us,  and  would  not  have  to  vote  against  or  select  articles  that 
are  remaining. 

I  yield  back  the  balance  of  my  time. 

The  Chairman.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  ]Mr.  Chairman,  I  have  a  substitute  resolution 
at  the  clerk's  desk,  if  the  clerk  has  delivered  it. 

The  essence  of  the  resolution — and  the  members,  Mr.  Chairman,  will 
have  a  copy  forthwith  and  a  copy  is  at  the  clerk's  desk,  and  I  would 
ask  the  gentleman,  Mr.  Cline,  to  read  the  resolution. 

The  Chairman.  Please  report  the  resolution  or  the  substitute. 

The  Clerk  [reading] : 

Mr.  Kastenmeier  offered  a  substitute  resolution : 

Resolved,  That  at  a  business  meeting  on  July  24,  1974,  the  Committee  shall 
commence  general  debate  on  a  motion  to  report  to  the  House  a  Resolution, 
together  with  articles  of  impeachment,  impeaching  Richard  M.  Nixon,  President 
of  the  United  States.  Such  general  debate  shall  consume  no  more  than  10  hours, 
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during  which  time  no  member  shall  be  recognized  for  a  period  to  exceed  15 
minutes.  At  the  conclusion  of  general  debate,  the  proposed  articles  shall  be  read 
and  members  shall  be  recognized  for  a  period  of  5  minutes  to  speak  on  each 
proposed  article  and  on  any  and  all  amendments  thereto.  Each  proposed  article, 
and  any  additional  article,  shall  be  separately  considered  for  amendment  and 
immediately  thereafter  voted  upon  as  amended  for  recommendation  to  the 
House.  At  the  conclusion  of  consideration  of  the  articles  for  amendment  and 
recommendation  to  the  House,  if  any  article  has  been  agreed  to,  the  original 
motion  shall  be  considered  as  adopted  and  the  chairman  shall  report  to  the 
House  said  resolution  of  impeachment,  together  with  such  articles  as  have  been 
agreed  to. 

Mr.  Kastenmeier.  Now,  Mr.  Chairman  ? 

The  Chairman.  Mr.  Kastenmeier. 

Mr.  Kastenmeier.  This  amendment  in  the  nature  of  a  substitute 
achieves  two  procedural  matters  that  have  been  under  debate.  It  does 
achieve  the  point  made  by  the  gentleman  from  Michigan,  Mr.  Hutchin- 
son, and  the  gentleman  from  California,  Mr.  Wiggins,  that  there  be 
articles  prepared  and  available  at  the  outset  of  general  debate. 

It  also  submits  that  there  shall  be  a  vote  on  each  article  at  the  con- 
clusion of  the  perfecting  thereof,  meeting  the  objections  raised  by 
several  members  on  this  side. 

It  has,  as  a  substitute,  no  other  purpose  than  that  as  distinguished 
from  the  resolution  of  the  gentleman. 

Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  Kastenmeier.  Yes;  I  yield  to  the  gentleman  from  Illinois. 

Mr.  McClory.  I  thank  the  gentleman  for  yielding. 

I  might  say  that  this  resolution,  the  substitute,  is  m  the  general 
form  which  was  considered  at  the  Republican  caucus  this  morning, 
and  does  contain  the  objectives,  as  the  gentleman  stated,  that  were 
suggested  or  the  objections  that  were  made  by  Mr.  Hutchinson  and 
a  suggestion  he  made  with  regard  to  the  importance  of  having  pro- 
posed articles  of  impeachment  on  the  desk ;  and  also  the  further  ele- 
ment of  having  the  articles  voted  upon  as  they  are  considered,  after 
they  have  been  considered.  I  think  Miis  is  a  vast  improvement  over 
the  proposal  offered  by  the  gentleman  from  Alabama,  and  I  would 
intend  to  support  the  substitute. 

Mr.  Kastenmeier.  Yes;  I  realize  this  places  a  great  burden  on 
those  who  are  in  the  process  of  preparing  articles,  and  I  do  not  do 
this  lightly,  because  I  think  it  will  necessitate  a  sort  of  24-hour  rush 
from  here  on  out  to  arrive  at  articles  which  will  be  in  a  form  that  are 
thought  to  be  worthy  of  consideration  by  this  committee  as  early  as 
tomorrow  night. 

Nonetheless,  I  do  accept  the  premise  that  this  is  desirable  and  I 
move  the  adoption  of  the  substitute. 

Mr.  Dennis.  Would  the  gentleman  yield  ? 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Iowa,  Mr.  Mayne. 

Mr.  Mayne.  I  thank  the  gentleman  for  yielding. 

Do  I  correctly  understand  that  the  third  line  of  the  gentleman's 
resolution  means  that  we  will  have  before  us  the  proposed  articles  of 
impeachment,  which  will  be  a  part  of  the  resolution  that  we  are  debat- 
ing during  general  debate  ? 

Mr.  Kastenmeier.  The  gentleman  is  correct.  The  line  reads  together 
with  articles  of  impeachment,  and  I  presume  this  to  mean  articles. 
Any  member  who  has  articles  of  impeachment  will  have  at  the  desk 
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of  all  members  the  text  of  those  articles  to  be  considered  during  gen- 
eral debate  or  at  any  time  thereafter. 

Mr.  Mayne.  Well,  I  want  to  commend  the  gentleman  for  his  amend- 
ment, because  frankly  I  was  appalled  by  the  resolution  of  the  gentle- 
man from  Alabama,  which,  it  seemed  to  me,  left  us  in  a  position  where 
we  just  simply  wouldn't  know  what  we  were  debating,  and  it  seems  to 
me  that  this  is  a  great  improvement,  and  I  will  certainly  support  this 
substitute. 

Mr.  Sarbanes.  Would  the  gentleman  yield  ? 

Mr.  Kastenivieier.  I  am  advised  by  counsel  that  only  those  articles 
which  would  serve  as  a  general  vehicle  for  the  debate  would  need  to 
be  at  the  clerk's  desk  at  the  commencement,  that  subsequent  articles 
could  be  drawn  and  submitted. 

Mr.  Sarbanes.  Would  the  gentleman  yield  ? 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Maryland. 

Mr.  Sarbanes.  I  wanted  to  be  clear  on  that  point,  because  it  was  my 
understanding  of  the  way  this  resolution  is  drawn  that  articles  could 
be  offered  at  a  later  date,  subsequent  to  the  general  debate,  which  would 
mean  that  they  would  then  be  considered  by  the  members  of  the  com- 
mittee without  benefit  of  the  general  debate,  and  the  general  debate 
would  run  to  a  motion  that  was  presented  with  articles  that  pertain  to 
that  motion,  but  it  does  not  preclude  the  right  to  offer  at  a  later  date, 
when  we  are  in  the  amending  process,  articles  ? 

Mr.  Kastenmeier.  I  understand  from  what  the  gentleman  from 
JNIarj'land  says  that  he  is  correct,  that  the  Chair  would  interpret  this 
to  mean  those  articles  which  are  to  serve  as  the  principal  vehicle,  for 
whom  he  would  recognize  first  the  person  or  persons  offering  them, 
those  would  have  to  be  at  the  clerk's  desk,  and  at  each  member's  desk 
at  the  outset  of  the  general  debate. 

This  would  not  preclude  other  forms  being  offered  later. 

Mr.  Sarbanes.  It  was  for  that  reason  that  I  do  not  consider  the  res- 
olution offered  by  the  gentleman  from  Alabama  as  being  as  unfair 
as  has  been  characterized  in  this  meeting.  I  mean  obviously  the  mem- 
bers of  this  committee,  including  those  who  have  made  the  character- 
ization, have  been  debating  this  issue  in  public  and  elsewhere  for  quite 
some  time  and  I  think  are  prepared  to  speak  to  it. 

Now,  the  general  debate  will  still  not  be  able  to  cover  articles  that 
may  be  offered  during  the  amending  process. 

Mr,  Dennis.  Would  the  gentleman  yield  ? 

Mr.  Sarbanes.  Surely. 

Mr.  Kastenmeier.  I  yield  to  the  gentleman  from  Indiana. 

Mr.  Dennis.  I  agree,  of  course,  that  members  have  a  right  to  offer 
further  articles  as  amendments  during  the  amending  process,  as  the 
gentleman  from  Maryland  says.  I  don't  think  you  could  be  deprived 
of  that  right. 

But,  I  also  understand,  and  I  think  this  ought  to  be  very  clearly  un- 
derstood, that  as  the  gentleman  from  Wisconsin  has  said,  the  thrust, 
the  purport  and  the  intention  of  his  amendment  is  that  the  main 
articles  on  which  we  are  expected  to  vote  will  be  here  and  be  before  us, 
and  that  is  what  we  are  doing.  And  we  are  not  setting  up  any  subter- 
fuge where  somebody  can  give  us  something  here,  and  then  bring  all  of 
the  main  articles  in  later  on. 
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Now,  time  is  needed,  and  I  know  this  isn't  easy.  I  am  willing  to  give 
the  statf  all  of  the  time  they  need.  We  don't  have  to  vote  on  this  start- 
ing tomorrow.  This  is  a  doggone  important  thing.  If  they  need  another 
day,  I  would  say  give  them  another  day.  But,"  the  fair  procedure  is 
what  we  are  talking  about,  and  that  is  the  way  I  understand  this  mo- 
tion, and  that  is  the  way  1  expect  it  to  be  implemented  as  far  as  I  am 
concerned. 

Mr.  LoTT.  Would  the  gentleman  yield?  Would  the  gentleman 
yield  ? 

The  Chairman.  Mr.  Kastenmeier  has  the  floor. 

Mr.  IvOTT.  Would  the  gentleman  yield  ? 

Mr.  Kastenmeier.  Yes;  I  yield  to  the  gentleman  from  Mississippi. 

]\Ir.  LoTT.  This  could  be  addressed  to  either  one  of  these  resolutions, 
but  is  it  my  understanding  in  the  last  sentence,  where  you  have  the 
wording  if  any  article  has  been  agreed  to,  and  that  would  be  the  third 
full  line  up  from  the  bottom,  do  I  interpret  that  properly  to  mean  that 
there  would  not  be  a  vote  on  the  entire  package  ? 

In  other  words,  if  any  article  is  approved,  then  that  article  would  be 
approved  and  there  would  be  no  further  vote  on  it.  Is  that  correct? 

Mr.  Kastenmeier.  That  is  correct.  That  is  correct. 

Mr.  LoTT.  You  wouldn't  vote  on  the  overall  resolution  ? 

Mr.  Kastenmeier.  It  would  not  be  necessary,  as  I  understand  the 
resolution. 

I  might  further  say,  in  clarification  of  what  the  gentleman  from 
Indiana  addressed  himself  to,  that  the  articles  of  impeachment  herein 
serve  as  an  analogy  to  a  bill  debated  on  the  floor  of  the  House.  It  is  a 
vehicle,  but  that  does  not  ])reclude  substitutes  or  amendments  or  differ- 
ent bills  from  being  offered  as  substitutes. 

Therefore,  what  we  are  talking  about  is  a  single  vehicle,  such  as  a 
bill  offered  on  the  floor  for  general  debate. 

INIr.  Railsback.  Mr.  Chairman? 

The  Chairman.  Mr.  Eailsback. 

Mr.  Railsback.  Mr.  Chairman,  may  I  just  ask  if  the  previous  rul- 
ing of  the  Chair  that  a  motion  to  strike  would  be  in  order,  even  in  re- 
spect to  Mr.  Flowers'  resolution,  at  the  conclusion  of  the  reading  of 
each  se]3arate  amendment,  or  would  the  chairman  rule  that  the  vote 
even  on  the  motion  to  strike  would  have  to  take  place  at  the  conclusion 
of  the  7-eading  of  all  of  the  articles  as  amended  ? 

The  Chairman.  Well,  a  motion  to  strike  is  a  right  that  every  member 
has  under  the  rules  of  the  House,  in  order  to  either  amend  or  strike  out 
a  ]:)rovision  at  any  time. 

Mr.  Railsback.  I  don't  think,  Mr.  Chairman,  I  am  making  myself 
clear.  As  I  understood  Mr.  Flowers'  motion,  it  would  really  reserve 
any  votes,  any  votes  on  the  individual  articles  as  amended,  until  the 
conclusion  of  the  reading  of  all  of  the  articles  as  amended,  and  in  other 
words,  it  would  have  the  affect  of  postponing  a  vote  on  each  of  the  in- 
dividual articles  as  amended,  until  the  end.  And  I  am  wondering  if 
that  would  not,  if  the  purpose  of  Mr.  Flowers  is  not  to  also  have  a  mo- 
tion to  strike  take  place  to  each  individual  article,  as  amended,  at  the 
end.  and,  in  other  words,  at  the  same  time,  which  I  think  personally 
would  be  a  desirable  thing  ? 

But  T  am  not  sure  from  your  ruling  exactly  if  a  motion  ,to  strike  is 
to  be  treated  differently  than  the  vote  on  the' article  as  amended?  Do 
T  make  myself  a  little  jumbled 
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The  Chairjnian.  No;  the  Chair  understands  what  the  gentleman  is 
inquiring  about.  And  I  believe  that  under  the  rules  of  the  House,  a 
motion  to  strilie  would  be  in  order  at  any  given  time. 

Mr.  Railsback.  I  see. 

The  Chairman.  And  therefore,  I  do  not  believe  that  under  the  rules 
of  the  House  I  could  properly  rule  that  the  motion  to  strike,  Avhich 
is  similar  to  any  other  nmendment,  would  be  out  of  order  after  the 
amendment,  or  after  the  article  has  been  perfected. 

Mr.  Railsback.  Thank  you. 

Mr.  EiLBERG.  Mr.  Chairman  ?  Mr.  Chairman  ? 

The  Chairman.  Mr.  Eilberg. 

Mr.  Eilberg.  Mr.  Chairman,  I  would  like  to  speak  in  opposition  to 
the  amendment  or  the  substitute  offei'ed  b}^  the  gentleman  from 
Wisconsin. 

The  gentleman  from  California  earlier  mentioned  the  majority  was 
being  unfair  to  the  minority.  Here  is  one  member  of  the  majority  who, 
having  listened  to  all  of  these  weeks  and  months  of  evidence,  is  some- 
what overwhelmed  by  the  burden  of  evidence  that  was  presented,  and 
I  must  confess  at  this  moment  I  don't  know^  what  articles  I  will  be 
voting  for.  But,  I  am  prepared  to  vote  for  articles  of  impeachment. 

Mr.  McClory.  Would  the  gentleman  yield  ? 

Mr.  Eilberg.  Not  at  this  time.  Now,  it  seems  to  me  that  when  the 
gentleman  from  Calif oi-iiia,  Mr.  Wiggins,  says  that  we  are  being 
unfair ;  to  the  contrary,  I  think  we  are  excessively  fair.  I  suspect  that 
there  are  members  not  only  on  our  side,  but  on  the  Republican  side 
who  might  vote  for  articles  of  impeachment. 

But,  if  they  are  going  to  be  presented  with  the  torment  of  voting 
of  an  article  of  impeachment  each  day  and  over  the  weekend,  and 
then  subjected  to  the  kinds  of  pressures  that  they  might  be  subjected 
to,  it  seems  to  me  that  the  humane  or  proper  way  of  doing  this  is 
disposing  of  this  matter  all  at  one  time.  And  certainly  the  substitute 
of  the  gentleman  from  Wisconsin  does  not  move  in  that  direction. 

Certainly  the  gentleman's  amendment  does  not  move  in  the  direction 
that  the  gentleman  from  Alabama's  does,  where  he  has  talked  to  cer- 
tain members  on  the  majority  side  trying  to  find  a  way  that  there 
would  be,  that  would  be  useful  to  move  in  a  direction  of  representing 
a  truly  majority  point  of  view. 

Now,  I  don't,  I  don't  know  what  the  gentleman  from  Alabama  is 
going  to  vote  for.  I  haven't  seen  any  articles  of  impeachment.  I  don't 
know  whether  he  will  vote  for  impeachment. 

But,  I  say  as  firmly  as  I  can  that  we  are  creating  a  more  difficult 
situation  if  we  are  to  accept  the  position  stated  by  the  gentleman 
from  Wisconsin  and  I  am  opposed  to  his  substitute. 

Mr.  McClory.  Will  the  gentleman  now  yield  ? 

Mr.  Eilberg.  I  will  be  glad  to  yield. 

Mr.  McClory.  Thank  you.  I  w^ould  just  like  to  comment  that  the 
proposed  resolution  which  was  considered  at  our  Republican  caucus 
did  contemplate  that  there  would  be  proposed  articles  of  impeachment 
before  we  began  the  general  debate,  and  it  seems  to  me  that  whether 
it  is  a  question  of  unfairness  or  not,  it  seems  to  me  that  it  is  a  question 
of  orderly  procedure,  so  that  we  Avill  laiow  when  we  begin 

Mr.  Eilberg.  We  are  talking  about  two  different  things.  I  say  to 
the  gentleman  from  Illinois  that  he  is  talking  of  having  articles  of 
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irnpeaclimont  before  liim  wlien  we  begin  debate,  and  I  am  addressing 
myself  specifically  to  the  substitute  offered  by  the  gentleman  from 
Wisconsin,  which  I  think  does  not  concentrate  on  the  same  tiling  as 
the  gentleman's  from  Alabama. 

Air.  Railsback.  Would  the  gentleman  yield? 

Mr.  McClory.  You  are  talking  about  the  time  of  voting,  I  don't 
think  that's  too  important  a  subject,  and  I  don't  think  that  you  are 
going  to  agonize  over  that. 

Mr.  EiLBERG.  I  will  be  glad  to  yield  to  the  gentleman,  Mr.  Railsback. 

]Mr.  Railsback.  I  share  your  opinion,  and  I  say  that  even  though  a 
motion  to  strike  may  be  injected,  the  featui'e  of  a  vote  on  each  individ- 
ual amendment  or  each  article,  T  still  think  that  even  though  we  have 
that  motion  to  strike,  if  there  is  one,  we  will  be  permitted  to  do  as  the 
gentleman's  I'esolution  seeks  to  do.  have  a  final  vote  on  each  individual 
article  as  amended  at  the  end,  at  one  time. 

Mr.  EiLBERG.  I  yield  back  the  balance  of  my  time. 

Mr.  Latta.  Mr.  Chairman  ? 

The  CriATRMAisr.  Mr.  Latta. 

Mr.  Latta.  Sometime  before  we  vote  on  this  Kastenmeier  substitute, 
I  have  a  perfecting  amendment  to  offer. 

The  Chairman.  I  will  recognize  the  gentleman  at  the  appropriate 
time  for  that  purpose. 

Mr.  Latta.  Thank  you. 

Mr.  Fish.  Mr.  Chairman  ? 

The  Chairman.  ]May  I  state  that  first  of  all,  replying  to  the  gentle- 
man from  California,  who  uttered  sucli  complete  surprise  and  talked 
about  unfairness.  I  am  sure  that  the  gentleman,  if  you  were  to  inquire, 
as  I  stated  before,  of  members  of  the  minority,  and  I  am  not  going  to 
disclose  who  had  been  talked  with  and  who  had  been  consulted,  and 
who  was  part  and  parcel  of  the  drafting  of  this  resolution,  that  is 
something  for  those  particular  members  to  disclose  if  they  want  to. 
However,  I  shall  not. 

But,  I  must  say  that  again  this  was  like  every  other  matter  that 
has  come  before  this  committee,  a  matter  that  had  been  talked  about 
for  a  period  of  time  and  the  vehicle  that  is  now  before  us  was  that 
vehicle  that  we  felt  would  serv^e  the  kind  of  procedure  that  becomes 
necessary  at  this  time.  It  is  not  imlike  legislation  that  is  before  the 
House  of  Representatives  every  day,  where  matters  are  debated,  where 
certain  sections  of  bills  are  amended,  and  no  particular  vote  is  taken 
at  that  time. 

As  a  matter  of  fact,  at  the  conclusion  of  debate,  any  member  may, 
upon  request,  ask  for  a  A^ote  on  any  particular  amendment.  And  this 
is  what  is  sought  to  be  done  here. 

The  surprise  that  there  are  no  particular  aiticles  which  might  be 
before  the  member's  desk  at  this  time  is  no  surprise  at  all.  I  think  that 
members  of  the  committee  have  all  been  fui-nished  with  various  pro- 
|)Osed  articles  whicli  will  be  considered  by  the  membei's  at  that  time, 
and  the  motion  of  the  gentleman  from  Alabama  was  appropriate  in 
tiiat  it  would  have  allowed  that  time  following  debate  that  a  motion 
would  ha\'e  been  presented  to  the  committee,  with  proposed  articles, 
which  would  tlien  have  addressed  themselves  specifically  for  the  pur- 
liose  of  beinir  amended.  '    ' 
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So,  this  comports  with  the  rules  of  the  House.  It  is  not  imusual 
procedure.  It  is  the  kind  of  procedure  that  would  have  been  orderly, 
that  would  be  orderly,  and  I,  as  a  member  of  this  committee,  intend 
not  to  vote  for  the  substitute,  but  to  support  the  original  resolution 
of  the  gentleman  from  Alabama. 

Mr.  Brooks.  Question. 

Mr.  Flowers.  Mr.  Chairman  ? 

Tlie  Chairman.  The  gentleman  from  Alabama. 

Mr.  Flowers.  If  I  could  say  this,  Mr.  Chairman,  I  would  not  be 
adverse,  I  appreciate  the  chairman's  statement,  I  would  not  be  adveree 
to  the  provision  about  the  articles  being  before  us,  I  think  that  any- 
body, given  the  time  that  we  now  have,  which  is  until  tomorrow  eve- 
ning, tliat  I  was  not  aware  of  when  we  began  this  morning,  that  that 
^^'ould  be  possible  for  anybody  who  is  contemplating  offering  such 
articles,  they  could  be  put  on  tlie  table,  so  to  speak,  at  that  time,  and 
tliC}'  ought  to  be  able  to. 

I  would  be  amenable  to  such  an  amendment,  if  the  substitute  is  de- 
feated and  my  motion  comes  back  before  the  committee. 

Tlie  Chairman.  The  question  is 

jNIr.  Laitta.  Mr.  Chairman  ? 

Mr.  Butler.  Mr.  Chairman  ? 

Mr.  Cohen.  Mr.  Chairman,  parliamentary  inquiry. 

The  Chairiman.  The  gentleman  will  state  it. 

Mr.  Cohen.  Would  it  be  in  order,  Mr.  Chairman,  to  offer  an  amend- 
ment to  the  substitute  of  Mr.  Kastenmeier  ? 

The  Chairman.  Yes,  it  will  be. 

Mr.  Cohen.  And  would  it  be  permissible  to  offer  an  amendment 
wliich  has  been  proposed  by  Mr.  Hutchinson,  but  not  yet  offered, 
either  in  my  name  or  someone  else's.  If  I  offer  it,  striking  Mr.  Hutchin- 
son's name  with  the  permission  of  Mr.  Hutchinson,  if  he  does  not  wish 
to  offer  it  ? 

The  Chairman.  Well,  I  would  have  to  advise  the  gentleman  that 
the  Kastenmeier  substitute  encompasses  this. 

Mr.  Butler.  Mr.  Chairman  ?  Mr.  Chairman  ? 

The  Chairman.  Mr.  Butler. 

]Mr.  Butler.  Mr.  Chairman,  I  would  like  to  inquire  of  the  gentleman 
from  Michigan  if  it  is  liis  intention  to  offer  his  proposed  substitute 
in  the  event  tliat  the  Kastenmeier  substitute  is  defeated?  Is  it  your 
intention,  Mr.  Hutchinson,  to  offer  your  amendment  to  the  motion  in 
the  event  that  the  Kastenmeier  substitute  is  defeated  ? 

Mr.  Hutchinson.  Yes ;  it  is  my  intention  to  do  that. 

But,  I  would  like  to  say  that  I  also  intend  to  support  the  Kasten- 
meier substitute. 

]\Ir.  Butler.  I  didn't  ask  you  that. 

Mr.  Hutchinson.  Well,  I  want  that  clear,  I  intend  to  vote  for  the 
Kastenmeier  substitute. 

The  Chairman.  For  the  purposes  of  an  amendment,  I  recognize  the 
gentleman  from  Ohio,  who  has  a  perfecting  amendment. 

Mr.  Latta.  Thank  you,  ]Mr.  Chairman. 

In  order  that  the  Kastenmeier  substitute  be  consistent  with  House 
Besolution  803,  I  would  move  to  strike  the  period  at  the  end  of  the 
hist  sentence  of  the  resolution  after  "to"  and  add  the  following:  "or 
^uch  resolutions  or  other  recommendations  as  it  deems  proper." 
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]\rr.  IvASTKXMKiKK.  AVouJd  tlio  <i:('iitlt'ii liui  fi-om  Oliio  yield? 

]Mr.  Latta.  I  will  be  happy  to. 

Mr.  Kastenmeier.  As  the  author  of  the  substitute,  I  would  com- 
pletely agree  to  the  ]ierfectin<;  nniendnient  of  tlie  frentlenian  from 
Ohio. 

Mr.  Latta.  Thank  you. 

The  CiiAiit:\rAx.  And  without  objection,  the  amendment  is  agreed  to. 

Ml'.  HnooKS.  Question,  ^Fr.  Chairman. 

The  (^iiAiRMAX.  The  question  is  iiow  on  the 

Mr.  Railsback.  Mr.  Chairman,  parlimentary  inquiry. 

The  CiiATHMAX.  TJie  gentleman  will  state  it. 

'Slv.  Railshac'k.  Am  I  correct  that  if  the  Kastenmeier  substitute  is 
A'oted  dowji,  it  would  then  be  in  order  for  ]\Ir.  Hutchinson  to  offer  his 
amendment  to  tlie  Flowei-s  resolution  and  then  we  could  vote  on  that. 
is  that  correct  ? 

The  CiiAiitMAX.  Yes.  it  would  be. 

Mr.  Brooks.  Question. 

The  CiiAiRMAX.  The  question  is  on  the  substitute  offered  by  the 
gentleman  from  Wisconsin. 

All  those  in  favor  of  the  substitute  please  say  aye. 

[C]u)i-us  of  "ayes."] 

The  CiiAiRjiAx.  All  those  opposed  ? 

[Chorus  of  "noes."] 

5rr.  Flowers.  I  ask  for  a  rollcall. 

Tlie  CiiAiRMAx.  The  Chair  calls  for  division. 

Air.  Flowers.  Record  vote,  Mr.  Chairman. 

The  CiiAiRMAX.  A  record  vote  is  demanded.  Ail  those  in  favor  of 
the  substitute  please  vote  aye,  and  all  those  opposed  vote  no,  and  the 
clerk  will  call  the  roll. 

The  Clerk.  J\Ir.  Donohue. 

Ml".  DOXOHUE.  Xo. 

The  Clerk.  ]\Ir.  Brooks. 

]\Ir.  Brooks.  Aye. 

The  Clerk,  Mr.  Kastenmeier. 

Mr.  KAS'rEXMEiER.  Aye. 

The  Clerk.  Mr.  Edwards. 

]\Ir.  Edwards.  Aye. 

The  Clerk.  Mr.Hungate. 

Mr.  Hungate.  Aye. 

Tlic  Clerk.  Air.  Conyers. 

Mr.  Kastexmeier.  Aye,  by  proxy. 

The  Clerk.  Mr.  Eilberg.  ' 

Air.  ElLHERG.  No. 

The  Clerk.  Mr.  Wal  die. 

Mr.  AYaldie.  No. 

The  Clerk.  Air.  P^lowers. 

All-.  Flowers.  No. 

The  Clerk.  Air.  Alann. 

AFr.  AIaxx.  No. 

'I'h(>  Clerk.  Air.  Sarbanes. 

Air.  Sarbaxes.  Aye. 

The  Clerk.  Air.  Seiberling. 
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Mr.  Seiberling.  No. 

The  Clerk.  Mr.  Danielson. 

Mr.  Danielson.  No. 

The  Clerk.  Mr.  Drinan. 

jNIr.  Drinan.  No. 

The  Clerk.  Mr.  Rangel. 

Mr.  Rangel.  Aye. 

The  Clerk.  Ms.  Jordan. 

Ms.  Jordan.  Aye. 

The  Clerk.  Mr.  Thornton. 

Mr.  Thornton.  No. 

The  Clerk.  Ms.  Holtzman. 

]\Is,  Holtzman.  Aye. 

The  Clerk.  Mr.  Owens. 

Mr.  Owens.  Aye. 

The  Clerk.  Mr.  Mezvinsky. 

Mr.  Mez\^nsky.  Aye. 

The  Clerk.  Mr.  Hutchinson. 

INf  r.  Hutchinson.  Aye. 

The  Clerk.  Mr.  McClory. 

Mr.  INIcClory.  Aye. 

The  Clerk.  Mr.  Smith. 

Mr.  Smith.  Aye. 

The  Clerk.  Mr.  Sandman. 

Mr.  Sandman.  No. 

The  Clerk.  Mr.  Railsback. 

Mr.  Railsback.  No. 

The  Clerk.  Mr.  Wiggins. 

Mr.  Wiggins.  Aye. 

The  Clerk.  Mr.  Dennis. 

Mr.  Dennis.  Aye. 

Tlie  Clerk.  Mr.  Fish. 

]Mr.  Fish.  No. 

The  Clerk.  Mr.  Mayne. 

Mr.  Mayne.  Aye. 

The  Clerk.  Mr.  Hogan. 

Mr.  Hogan.  Aye. 

The  Clerk.  Mr.  Butler. 

Mr.  Butler.  No. 

The  Clerk.  Mr.  Cohen. 

Mr.  Cohen.  No. 

The  Clerk.  Mr.  Lott. 

[No  response,] 

The  Clerk.  Mr.  Lott. 

[No  response.] 

The  Clerk.  Mr.  Froehlich. 

Mr.  Froehlich.  Aye. 

The  Clerk.  Mr.  Moorhead. 

Mr.  Moorhead.  Aye. 

The  Clerk.  Mr.  Maraziti. 

Mr.  IVIaraziti.  Aye. 

The  Clerk.  Mr.  Latta. 
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Mr.  Latta.  No. 

The  Clerk.  Mr.  Rodino. 

The  Chairman.  No. 

Mr.  Cohen.  Mr.  Chairman  ? 

The  Chairman.  The  clerk  will  report  the  vote. 

The  Clerk.  Tweiity-one  members  have  voted  aye,  16  members  have 
voted  no. 

The  Chairman.  And  the  substitute  is  agreed  to. 

I  am  advised  that  there  is  a  technical  error  as  a  result  of  the  tecli- 
nical  amendment  wliich  was  offered  l)y  the  oentleman  from  Ohio. 
And  as  soon  as  we  get  the  drafters,  we  will  draft  it  appropriately. 

Mr.  Sandman.  Mr.  Chairman,  is  it  in  order  to  offer  an  amendment 
to  the  substitute? 

The  Chairman.  The  gentleman  from  Ohio  agrees  to  the — well,  will 
perfect  it.  The  amendment  was  merely  a  technical  amendment. 

Mr.  Latta.  You  have  unanimous  consent. 

The  Chairman.  Without  objection  is  the  word. 

The  question  now  occurs  on  the  substitute  as 

Mr.  Fish.  Mr.  Chairman,  before  the  question  is  put,  Mr.  Flowers 
evidenced  that  he  was  agreeable  to  a  change  in  part  of  the  original 
motion  before  us  and  not  to  the  other  part.  I  woncler  is  an  amendment 
in  order  now  to 

The  Chairman.  No,  no  further  amendment  is  in  order.  My  under- 
standing is  that  that  portion  that  is  referred  to  is  alread}'  included 
in  the  substitute  none  the  less. 

Now,  the  question 

Mr.  SandMxVN.  Mr.  Chairman,  an  amendment  to  the  substitute  ? 

The  Chairman.  No,  no  further  amendments  are  in  order. 

The  question  is  now  on  the  resolution,  the  substitute  as  amended. 
All  those  in  favor  of  the  resolution,  as  amended,  please  say  aye. 

[Chorus  of  "ayes."] 

The  Chairman.  All  those  opposed? 

[Chorus  of  "noes."] 

The  Chairman.  The  ayes  have  it  and  the  resolution  will  be  reported 
accordingly. 

That  concludes  the  business — Ms.  Holtzman. 

Ms.  PIoltzman.  Mr.  Chairman,  before  we  conclude  for  the  day,  I 
would  like  to  exercise  my  right,  as  I  understand  it  under  the  committee 
procedure,  to  insert  something  into  the  record  of  the  committee  regaixl- 
ing  evidentiary  material  that  has  come  to  the  attention  of  the  statT 
during  the  course  of  this  inquiry.  And  I  would  ask  the  chairman 
that  we  at  least,  since  we  are  still  bound  to  some  extent  by  the  rules 
of  confidentiality,  that  we  go  into  executive  session  so  I  may  propose 
this  for  the  record. 

Mr.  McClory.  Mr.  Chairman? 

The  Chairman.  Mr.  McClory. 

Mr.  McClory.  I  would  like  to  make  a  request  before  we  adjourn. 
Would  you  announce  what  the  schedule  is  for  tomorrow  and  subse- 
quent to  tomorrow  ? 

The  CHAiR:\rAN.  Well,  the  Chair  has  already  circulated  notices  re- 
garding a  meeting  which  will  commence  at  7:30  tomorrow  night. 

Mr.  McClory.  And  what  is  the  intention  as  far  as  the  balance  of 
the  week  is  concerned,  Mr.  Chairman  ? 
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The  Chairman.  The  Chair  intends  that  so  long  as  the  committee 
is  going  to  meet  on  this,  the  Chair  intends  that  we  will  meet  tomorrow 
night  at  7 :30  and  go  to  about  10  :30,  and  then  start  the  next  morning 
again  at  0  :30  and  proceed  throughout  the  day  and  late  into  the  evening, 
and  on  Friday  we  will  again  meet,  and  hopefully  on  Saturday  as 
well,  and  determine  at  that  time  where  we  are  as  to  the  rest  of  the 
schedule  for  the  week. 

Mr,  Dennis.  Mr.  Chairman?  Mr.  Chairman?  This,  of  course,  is 
an  imponderable  which  none  of  us  can  weigh  at  the  moment.  But, 
according  to  rumor,  reports,  speculation,  and  so  forth,  we  may  get 
a  decision  from  the  Supreme  Court  of  the  United  States,  and  1  hope 
that  the  Chair  and  everyone  will  keep  in  mind  that  if  that  should 
eventuate  during  the  course  of  our  deliberations,  it  might  well  be 
that  for  one  reason  or  another  we  might  want  to  even  reopen  testi- 
mony, which  would  then  be  available,  for  instance,  or  reconsider  our 
options  in  various  ways,  which  I  don't  think  ought  to  be  ruled  out 
at  this  time. 

The  Chairman.  The  Chair  is  well  aw^are  of  that  possibility. 

Ms.  HoLTZMAN.  Mr.  Chairman  ? 

The  Chairman.  Ms.  Holtzman. 

Ms.  Holtzman.  I  don't  want  to  take  the  time  of  the  committee,  but 
I  would  like  to  insert  in  the  committee  record  material  received  by 
committee  staif  during  the  course  of  the  evidentiary  hearing  and  dur- 
ing their  work  for  our  committee.  And  I  would  like  to  know  the  pro- 
cedure whereby  I  can  do  so,  without  taking  up  the  time  of  the 
committee  ? 

The  Chairman.  Well,  each  member  of  the  committee  has  the  right 
and  has  had  the  right  to  present  to  the  committee  that  kind  of  material, 
and  there  already  has  been  accorded  to  the  gentleman  from  Iowa,  who 
had  material  which  he  presented  to  the  committee  for  purposes  of 
being  part  of  the  record,  without  objection,  it  is  so  ordered. 

Mr.  Dennis.  Mr.  Chairman,  reserving  the  right  to  object,  we  surely 
have  some  right  to  know  what  the  nature  of  the  material  is  and  just 
whether  it  is,  in  fact,  evidentiary  of  anything  before  that's  done.  I 
mean,  I  could  put  in  my  personal  correspondence  or  anything  else 
under  this  kind  of  a  procedure. 

Mr.  Butler.  Mr.  Chairman,  after  we  have  had  an  opportunity  to 
examine  this  material,  would  it  be  in  order  to  put  it  in  the  record  at 
the  meeting,  the  first  of  the  meeting  tomorrow  evening  ? 

The  Chairman.  No. 

Mr.  Dennis.  We  have  to  know  what  we  are  talking  about. 

The  Chairman.  Well,  the  Chair  will  recess  this  meeting  and  go  into 
executive  session  then. 

["Wliereupon,  at  6 :43  p.m.,  the  committee  was  recessed  to  go  into 
executive  session.] 
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House  of  Representatives, 
Committee  ox  the  Judiciary, 

Washington^  D.C. 

The  committee  met,  pursuant  to  recess,  at  6  :45  p.m.,  in  room  2141, 
Rayburn  House  Office  Building,  Hon.  Peter  W.  Rodino,  Jr.  (chair- 
man) presiding. 

Present :  Representatives  Rodino  (presiding) ,  Brooks,  Kastenmeier, 
Edwards,  Hungate,  Conyers,  Eilberg,  Waldie,  Flowers,  Mann,  Sar- 
banes,  Seiberling,  Danielson,  Drinai-,  Rangel,  Jordan,  Thornton, 
Holtzman,  Owens,  Mezvinsky,  Hutchinson,  McClory,  Smith,  Sand- 
man, Railsback,  Dennis,  Fish,  Mayne,  Hogan,  Butler,  Cohen,  Lott, 
Froehlich,  Moorhead.  Maraziti,  and  Latta. 

Impeachment  inquiry  staff  present :  John  Doar,  special  counsel ; 
Samuel  Garrison  III,  special  counsel  to  the  minority ;  Albert  E.  Jen- 
ner,  Jr.,  senior  associate  special  counsel ;  Bernard  W.  Nussbaum,  senior 
associate  special  counsel. 

Committee  staff  present :  Jerome  M.  Zeifman,  general  counsel;  Gar- 
ner J.  Cline,  associate  general  counsel;  William  P.  Dixon,  counsel; 
Franklin  G.  Polk,  associate  counsel;  and  Michael  W.  Blommer,  as- 
sociate counsel. 

The  CiiAiRMAX.  The  committee  will  come  to  order.  I  tliink  this  busi- 
ness can  be  transacted  in  a  moment  and,  frankly.  I  had  advised  the 
gentlelady  from  New  York  that  I  did  not  believe  that  it  was  necessary 
since  the  matter  that  she  refers  to  is  a  matter  that  had  been  made 
reference  to  during  the  course  of  the  evidentiary  hearings. 

And  in  accordance  with  the  rules,  I  have  allowed  this  to  occur  on 
the  part  of  members  from  the  minority.  I  permitted  Mr.  Wiley  Mayne, 
who  came  to  me  w4th  certain  evidentiary  material  to  insert  it  in  the 
record  as  well,  and  this,  is  provided  foi-  in  the  rules  of  procedure  under 
which  we  were  operating  during  the  time. 

So,  I  will  merely  ask  the 

]Mr.  Dexxis.  Mr.  Chairman?  I  understand  that  we  can  insert  evi- 
dentiary material,  but  as  I  understand  it,  it  would  only  be  evidentiary 
material,  and  my  only  interest  is  in  the  nature  of  what  it  is  so  that  we 
might  make  some  judgment. 

The  CiiAiRMAX.  Well,  the  gentlelady  will  explain. 

Ms.  Holtzman.  I  want  to  say  first  I  am  very  grateful  to  the  chair- 
man and  also  the  committee  foj'  their  patience  in  this  respect.  All  I 
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seek  to  introduce  are  the  staff  notes  of  an  interview  with  Mr.  Klien- 
rlienst,  a  portion  of  tlie  interview,  and  I  would  insert  a  inenioranduni 
to  me  from  Evan  Davis  of  the  staff  setting;  forth  liis  handwritten  notes 
of  the  questions  and  answers  asked  of  Mi-.  Kleindienst  re<rarding'  con- 
tacts witli  the  President  and  the  White  House  during  the  period  of 
time  of  his  confirmation. 

And  it  is  one  sheet  of  paper,  and  that's  all  I  seek  to  introduce. 

Mr.  Dennis.  Well,  can  we  have  a  look  at  it  and  see  a  copy  of  it?  I 
thought  the  hearings  were  closed  for  substantial  evidence,  but  if  we 
have  got  evidence,  sure. 

Mr.  Seiberling.  Eead  it. 

Ms.  HoLTZMAN.  This  is  a  memorandum  to  me  from  Evan  Davis, 
dated  June  18,  1974.  I  think  that  the  date  is  incorrect.  It  should  prob- 
ably be  July. 

But  in  any  event  [reading]  : 

You  have  asked  what  Richard  Kleindienst  told  members  of  the  impeachment 
inquiry  staff  about  any  meeting  he  may  have  had  with  the  President  during  the 
time  his  nomination  to  be  Attorney  General  was  pending  in  the  Senate. 

Mr.  Kleindienst  was  interviewed  by  the  staff  on  June  17,  1974.  He  was  asked 
whether  he  had  any  conversations  with  anyone  at  the  White  House  during  the 
time  he  was  up  for  confirmation.  He  said  that  he  had  not,  and  that  his  dealings 
were  with  John  Mitchell  and  Pat  Gray.  He  was  asked  if  he  got  any  message  from 
the  President  to  the  effect  that  he  should  hang  in  there.  He  answered  that  maybe 
there  had  been  something  like  that,  but  that  he  had  received  no  direct  message 
from  the  President. 

He  stated  that  his  general  recollection  was  that  in  March,  April,  and  May, 
he  had  no  contact  of  a  substantial  nature  with  anyone  at  the  White  House.  He 
said  he  was  not  even  reading  the  testimony  of  the  other  witnesses  at  his  con- 
firmation hearing. 

He  stated  that  there  were  other  people  at  the  White  House  who  did  not  want 
him  to  be  Attorney  General.  He  said  John  Mitchell  wanted  him  to  be  Attorney 
General,  and  that  because  of  the  pressure  from  the  Senators,  the  White  House 
had  to  accept  the  fact  of  him  as  Attorney  General. 

Mr.  Dennis.  Of  course,  the  normal  way  to  do  this  would  be  to  call 
Mr.  Kleindienst,  if  it  is  of  any  relevance  or  interest.  But,  do  you  see 
anything  w^rong? 

Mr.  Wiggins.  Let  it  come  in. 

Mr.  Dennis.  I  shall  not  object  if  the  lady  wishes  to  insert  it  into  the 
record,  and  I  thank  her  for  letting  us  in  on  it. 

Ms.  HoLTZMAN.  Thank  you. 

The  Chairiman.  The  committee  is  adjourned. 

[Whereupon,  at  6 :50  p.m.,  the  committee  was  recessed  to  reconvene 
subject  to  the  call  of  the  Chair.] 
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I.  Organization 

Constitutional  and  Legal  Research. — Under  the  general  supervision 
of  Joseph  Woods,  this  section  is  providing  the  legal  support  for  the 
office.  As  legal  questions  arise,  they  are  referred  to  this  section  for 
research,  analysis  and  report.  The  major  project  at  this  time  is  the 
research  into  the  constitutional  issue  of  defining  the  grounds  for  im- 
peachment. 

Factual  Investigation. — This  work  is  under  the  general  supervi- 
sion of  Richard  L.  Gates  and  Bernard  W.  Nussbaum,  both  experienced 
attorneys  with  many  years  of  practice.  The  group  is  organized  into 
task  forces  with  a  task  force  leader  in  charge  of  each.  The  task  forces 
are  collecting  and  examining  all  the  evidence  available — both  excul- 
patory and  inculpatory — in  the  six  following  categories : 

1.  Allegations  concerning  domestic  surveillance  activities  con- 
ducted by  or  at  the  direction  of  the  Wliite  House ; 

2.  Allegations  concerning  intelligence  activities  conducted  by 
or  at  the  direction  of  the  White  House  for  the  purposes  of  the 
Presidential  election  of  1972 ; 

3.  Allegations  concerning  the  Watergate  break-in  and  related 
activities,  including  alleged  efforts  by  persons  in  the  White  House 
and  others  to  "cover  up"  such  activities  and  others ; 

4.  Alleged  improprieties  in  connection  with  the  personal  fi- 
nances of  the  President; 

5.  The  allegations  concerning  efforts  by  the  White  House  to 
use  agencies  of  the  Executive  Branch  for  political  purposes,  and 
alleged  White  House  involvement  with  illegal  campaign  contri- 
butions; 

6.  The  allegations  concerning  other  misconduct  that  do  not 
fall  within  one  of  the  foregoing  categories,  such  as  the  secret 
bombing  of  Cambodia,  impoundment  of  funds. 

In  the  paragraphs  that  follow  on  page  2,  I  have  endeavored  to 
offer  a  representative  selection  of  events  under  investigation.  I  am 
listing  these  examples  only  because  I  want  to  give  the  Committee  a 
rough  idea  of  our  work.  I  want  to  emphasize  that  the  events  men- 
tioned are  merely  examples,  that  the  list  is  by  no  means  exhaustive 
and  that  the  selection  does  not  represent  any  judgment  by  this  office 
concerning  the  relative  gravity  of  the  allegations.  Furthermore,  the 
mere  fact  that  we  are  undertaking  investigation  into  a  particular  sub- 
ject should  not  be  interpreted  to  mean  that  we  think  there  was  any 
wrongdoing  there,  or  that  any  prejudgment  of  the  evidence  has  been 
made.  Charges  are  not  prool  We  consider  it  the  duty  of  this  office  to 
search  out  all  the  facts — those  that  exonerate  as  well  as  those  that  may 
implicate — in  order  to  reach  a  fair  and  impartial  conclusion  about 
the  truth  of  the  charges  that  have  been  made. 
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Among  the  subjects  bein^  explored  by  the  task  force  examining 
domestic  surveillance  activities  are  allegations  with  respect  to  (a)  the 
1969  wiretaps,  (b)  the  Huston  Plan,  (c)  the  activities  of  Messrs.  Caul- 
field  and  Ulasewicz,  (d)  the  activities  of  the  special  investigative  unit 
in  the  White  House,  and  (e)  the  activities  surrounding  the  Ellsberg 
trial. 

The  task  force  charged  with  examining  campaign  intelligence  activ- 
ities is  examining  allegations  with  respect  to  the  following  activities, 
among  others:  (a)  White  House  "dirty  tricks,"  (b)  intelligence  activ- 
ities of  the  Committee  to  Re-Elect  the  President,  (c)  the  Diem  cables, 

(d)  the  plan  to  burglarize  and  to  firebomb  Brookings  Institution,  and 

(e)  Operation  Sandwedge. 

Among  the  areas  under  consideration  by  the  task  force  considering 
the  Watergate  break-in  and  aftermath  are  allegations  with  respect  to 
(a)  the  Liddy  plan,  (b)  the  actual  break-in  at  Watergate,  (c)  the  de- 
struction of  files,  documents  and  other  evidence,  (d)  payments  to  the 
Wf:tergate  defendants,  (e)  the  relationship  between  the  CIA  and  the 
Watergate  investigation,  (f )  offers  of  executive  clemency  to  the  Water- 
gate defendants,  (g)  the  role  of  John  Dean  in  the  Watergate  investi- 
gation, (h)  the  firing  of  Mr.  Cox,  and  (i)  the  Presidential  tapes. 

The  task  force  examining  the  President's  personal  fi.nances  is  exam- 
ining, among  others,  allegations  concernini]!:  (a)  tax  deductions  taken 
for  the  gift  of  Vice  Presidential  papers,  (b)  deductions  and  expendi- 
tures attributable  to  private  uses  of  San  Cl/mente  and  Key  Biscayne, 
(c)  the  sale  of  the  New  York  apartment,  (d)  the  deductions  on  the 
Whittier  home,  (e)  the  sale  of  certain  Florida  lots,  (f )  the  possibility 
that  income  should  be  imputed  by  virtue  of  personal  use  made  of 
Government  facilities  and  services,  and  (g)  improvements  to  San 
Clemente  and  Key  Biscayne  properties  of  a  non-protective  nature  at 
Government  expense.  In  connection  with  the  President's  personal 
finances,  the  Joint  Committee  on  Taxation  is  reviewing  the  President's 
returns.  We  have  not  attempted  to  duplicate  that  investigation,  nor 
could  we  with  our  present  capability. 

There  are  a  number  of  allegations  under  consideration  by  the  task 
force  considering  agency  practices.  Before  listing  some  of  them,  I 
want  to  emphasize  again  that  these  are  mere  allegations.  The  fact 
that  an  inquiry  is  being  or  will  be  made  should  not  be  taken  to  mean 
that  we  think  there  was  necessarily  wrongdoing  there,  nor  should  it 
be  taken  to  mean  that  there  has  been  any  prejudgment  whatsoever. 
Some  of  the  allegations  under  consideration  are  (a)  White  House 
involvement  in  the  solicitation  of  illegal  campaign  contributions,  (b) 
allegations  involving  links  between  dairy  contributions  and  dairy  im- 
port quotas  and  price  supports,  (c)  allegations  involving  the  compila- 
tion of  an  "enemies"  list  and  action  taken  with  various  agencies,  par- 
ticularly the  IRS.  to  penalize  or  harass  those  listed,  (d)  allegations 
involving  instructions  to  the  Antitrust  Division  to  accord  ITT  favor- . 
able  treatment  because  of  a  campaign  contribution,  and  (e)  allegations 
involving  a  connection  between  the  White  House  and  the  events  lead- 
ing to  the  indictment  of  Messrs.  Mitchell  and  Stans. 

In  each  task  force  the  attorneys  are  first  collecting  and  sifting  the 
evidence  available  in  the  public  domain.  Simultaneously,  the, attorneys 
are  marshaling  and  digesting  the  evidence  available  through  various 
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governmental  investigations,  whether  completed  or  in  progress.  The 
information  is  then  collected  in  status  reports  compiled  by  each  attor- 
ney on  the  area  of  investigation  for  which  he  is  responsible. 

The  status  reports  are  designed  to  assist  the  inquiry  staff  in  deter- 
mining exactly  what  is  known  and  what  remains  to  be  proved  or  dis- 
proved. Status  reports  generally  contain  a  list  of  all  sources  researched 
thus  far;  a  chronology  of  undisputed  facts;  a  narrative  version  of 
these  same  undisputed  facts ;  identification  of  key  factual  disputes ;  a 
list  of  the  sources  that  remain  to  be  examined ;  comments  of  the  attor- 
ney conducting  the  research,  including  recommendations  for  further 
investigation  and  requests  for  legal  research;  and  an  appendix  con- 
taining documents  necessary  to  an  miderstanding  of  key  portions  of 
the  report. 

On  the  basis  of  these  reports  the  investigation  will  be  regularly 
evaluated  and  given  further  direction. 

The  central  file  system  is  intended  to  support  the  work  of  the  attor- 
neys. It  is  operated  b}^  a  staff'  of  seven.  The  investigative  files  are 
organized  to  correspond  to  the  six  subject  areas  described  in  the  pre- 
ceding section :  Domestic  Surveillance,  Campaign  Intelligence,  Water- 
gate and  Aftermath,  Personal  Finances,  Agency  Practices,  and  Other 
Conduct.  There  is  a  separate  group  of  Persons  files,  as  well  as  a  set 
of  files  on  Constitutional  and  Legal  Analysis. 

Material  which  pertains  to  more  than  one  category  is  filed  in,  or 
cross-referenced  to,  the  files  of  all  applicable  categories. 

In  addition  to  material  pertaining  to  specific  investigative  areas,  the 
library  contains  the  following  materials:  selected  case  papers  and 
testimony  in  Watergate-related  litigation;  transcripts  of  relevant 
congressional  hearings  and  reports ;  the  Weekly  Compilation  of  Presi- 
dential Documents  from  1969  to  the  present ;  the  U.S.  Code  Annotated ; 
several  Federal  Reporters;  and  various  treatises.  Other  volumes  are 
borrowed  from  the  various  libraries  on  Capitol  Hill  as  needed. 

0-ffice  Management. — To  provide  support  for  the  attorneys  working 
in  the  substantive  areas  and  for  the  library  and  file  room,  Robert  A. 
Shelton,  an  attorney  from  Baltimore  with  experience  in  office  manage- 
ment and  security  procedures,  is  in  charge  of  the  physical  function- 
ing of  the  office.  He  is  responsible  for  the  layout  of  the  offices,  office 
security  and  security  procedures,  secretarial  and  messenger  services, 
xeroxing,  office  furniture  and  equipment,  telephone  equipment,  sup- 
plies and  the  budget.  His  assistant  is  Ms.  Janet  A.  Howard,  who  has 
had  two  years  experience  in  office  management,  five  years  of  experience 
on  Capitol  Hill  and  who  joined  the  staff  of  the  Judiciary -Committee 
in  October,  1973. 

Ms.  Howard  is  responsible  for  organizing  and  supervising  the  de- 
livery of  secretarial  services.  With  the  exception  of  the  senior  attor- 
neys, who  have  their  own  secretaries,  the.  office  secretarial  needs  are 
met  by  a  flexible  pool  arrangement,  since  the  need  for  services  varies 
in  each  task  force  from  day  to  day.  In  addition,  Ms=  Howard  is  re- 
sponsible for  tabulating  and  responding  to  all  mail  addressed  to  the 
Judiciary  Committee  concerning  the  special  inquiry. 

Benjamin  Marshall,  a  retired  Air  Force  colonel  who  specialized 
for  twenty-five  years  in  all  phases  of  security,  has  been  hired  to  assist 
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Mr.  Slielton  -with  the  task  of  insuring  the  physical  security  of  the 
office  and  designing  secure  procedures  for  handling  documents,  re- 
ceiving and  controlling  sensitive  material,  and  controlling  the  use 
of  the  two  xerox  machines. 

Barbara  Fletcher  (225-8465),  who  has  worked  for  Members  of  Con- 
gress from  her  district  in  North  Carolina  for  the  past  6  jears,  has 
been  hired  to  serve  as  liaison  between  the  inquiry  staff  and  the  offices 
of  members  of  the  Judiciary  Committee,  the  offices  of  JNIembers  of 
Congress  and  the  public.  All  inquiries  and  requests  for  information,  ex- 
cept from  the  press,  will  be  routed  through  her.  It  is  our  intention  to 
provide  prompt  and  courteous  service  to  members  of  the  coimuittee 
and  to  keep  them  fully  informed  as  to  the  progress  of  the  inquiry. 

Donald  Coppock  who  has  had  some  experience  with  the  press  dur- 
ing his  32-year  career  with  the  Immigration  and  Naturalization  Serv- 
ice, has  been  hired  as  a  public  information  officer  for  the  Judiciary 
Committee  to  handle  relations  with  the  press  and  to  provide  the 
press  with  information  in  accordance  w4th  the  policies  and  directions 
of  the  chairman  and  the  Judiciary  Committee.  The  staff  has  been 
instructed  to  keep  him  abreast  of  developments  and  to  cooperate  fully 
with  him  in  a  manner  consistent  with  the  proper  discharge  of  our 
professional  responsibilities. 
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II.  Breakdown  of  the  Staff  and  Biographies  of 

Counsel 

Total  impeachment  inquiry  staff 

Counsel ^39 

Investigators 4 

Research  assistants : 

Organization  of  central  files  and  chronology 6 

Acquisition  of  court  transcripts  and  other  documents 2 

Legal  research 1 

Clipping  and  distribution  of  newspaper  articles  and  Congressional 

Record 1 

Subtotal 10 

Public  Information  Director 1 

Congressional   liaison 1 

Security  Director '. 1 

Administration 3 

Secretaries 21 

Clerks:  '-',-■?  • 

Mail ':J^S-I ^ 4 

Employed  on  part-time  basis  for  mail 2 

Xerox 2 

Messenger,  part-time  Xerox,  legal  library 2 

Subtotal 10 

Total 90 

^  A  list  of  counsel  and  their  resumes  follows  this  page. 
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Impeachment  Inquiry  Staff  List 


COTJNSEL — 39 


Fred  Altshuler 

Thomas  Bell 

William  Paul  Bishop 

Robert  Brown 

Richard  Gates,  Senior  Associate 

Special  Counsel 
Michael  Conway 
Rufus  Cormier 
Edward  Lee  Dale 
John  B.  Davidson 
Evan  Davis 

John  Doar,  Special  Counsel 
Samuel    Garrison    III,    Deputy 

Minority  Counsel 
Constantine  Gekas 
Richard  Gill 
Dagmar  Hamilton 
David  Hanes 
Albert  E.  Jenner,  Jr.,  Minority 

Counsel 
John  Kennahan 
John  Labovitz 


R.  L.  Smith  McKeithen 

Robert  Murphy 

Bernard    W.    Nussbaum,    Senior. 

Associate  Special  Counsel 
James  B.  F.  Oliphant 
Richard  H.  Porter 
George  Rayborn 
James  Reum 
Hillary  Rodham 
Robert  Sack 
Stephen  Sharp 
Robert  Shelton 
Jared  Stamell 
Roscoe  Starek 
Gary  Sutton 
Edward  Szukelewicz 
Robert  Trainor 
Jean  Traylor 
William  Weld 
William  White 
Joseph  Woods, 


Senior  Associate 


Special  Counsel 
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Resumes 

John  M.  Doar 

Residence :  Brooklyn,  New  York. 
Born :  Minneapolis,  Minnesota — December  3, 1921. 
Family  Status :  Divorced  from  Anne  Leffingwell  Doar.  Children : 
Gael,  21 ;  Michael,  18 ;  Robert,  12 ;  Burke,  10. 

Education :  Erinceton  University,  B.A.,  1944 ;  University  of  Califor- 
nia at  Berkeley,  LL.B.,  1949. 
Former  Employment : 

1969-73,  President,  Bedford-Stuyvesant  D  and  S  Corp.,  Brook- 
lyn, N.Y. 

1968-69,  Member,  President,  Board  of  Education,  City  of  New 
York. 
1960-67,  Department  of  Justice,  Washington,  D.C. 
1965-67,  Assistant  Attorney  General,  Civil  Rights  Division. 
1960-65,  First  Assistant,  Civil  Rights  Division. 
1950-60,  Practicing  Lawyer,  New  Richmond,  Wisconsin. 
Admitted  to  Bar :  1950,  California ;  1950,  Wisconsin. 


Albert  E.  Jennerj  Jr. 

Residence :  119  Tudor  Place,  Kenilworth,  Illinois  60043. 

Born :  Chicago,  Illinois — June  20, 1907. 

Family  Status :  Married  to  Nadine  Newhill  Jenner ;  one  daughter, 
Cynthia  Lee  Jenner. 

Education :  University  of  Illinois,  Champaign,  Illinois,  J.D.,  1930. 

Former  Employment:  1933-Present,  Partner,  Jenner  and  Block 
(formerly  Thompson,  Raymond,  Mayer,  Jenner  and  Block),  Chicago, 
Bl. 

Admitted  to  Bar :  1930,  Illinois. 


Joseph  A.  Woods,  Jr. 

Residence :  127  Bonita  Avenue,  Piedmont,  California  94611. 

Born :  Decatur,  Alabama,  March  24, 1925. 

Family  Status:  Married  to  former  Virginia  Wallace  Steele.  Two 
children :  Joanne  Evelyn  Woods  and  Calvin  Wallace  Woods. 

Education:  University  of  California  at  Berkeley,  A.B.,  1947;  LTni- 
versity  of  California  at  Berkeley,  J.D.,  1949. 

Former  Employment:  1950-Present,  Donahue,  Gallagher,  Thomas 
&  Woods,  1417  Central  Building,  Oakland,  California  (on  leave  of 
absence) . 

Admitted  feo  Bar :  1950,  California. 
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Samuel  Garrison  III 

Residence :  6126  Edsall  Road,  Apartment  102,  Alexandria,  Virginia 
22304. 

Born  :  Roanoke,  Virginia,  February  21, 1942. 

Family  Status :  Iklarried  to  former  Mary  G.  Richards  of  Roanoke. 
Children :  David,  9,  and  Lisa,  6. 

Education :  University  of  Virginia,  Charlottesville,  Va.,  B.S.,  1963 ; 
University  of  Virginia,  LL.B.  (now  J.D.) ,  1966. 
Former  Employment : 

1972-73,  Special  Assistant,  Office  of  the  Vice  President,  U.S. 
Senate. 

1971-72,  Associate  Minority  Counsel,  Committee  on  the  Judi- 
ciary, U.S.  House  of  Representatives. 

1970-71,  Commonwealth's  Attorney,  City  of  Roanoke,  Virginia. 
1966-69,  Assistant  Commonwealth's  Attorney,  City  of  Roanoke. 
Admitted  to  Bar :  1966,  Virginia. 


Richard  L.  Cates 

Residence :  3401  Hammersley  Road,  Madison,  Wisconsin  53711. 

Born :  New  York  City,  November  22, 1925. 

Family  Status :  Married  to  Margaret  L.  Cates.  Children :  Richard, 
22 ;  John,  20 ;  David,  18 ;  Christine,  15 ;  Robert,  13. 

Education :  Dartmouth  College,  B.A.,  1947 ;  University  of  Wiscon- 
sin. LL.B.,  1951. 

Former  Employment:  Lawson  &  Cates,  Madison,  Wisconsin  (on 
leave  of  absence). 

Admitted  to  Bar :  1951,  Wisconsin. 


Bernard  W.  Nussbaum 

Residence :  11  Tyler  Road,  Scarsdale,  N.Y. 
Bom :  New  York  City,  March  23, 1937. 

Family  Status :  Married  to  the  former  Toby  Ann  Sheinf eld.  Three 
children. 

Education:  Columbia  College,  B.A.,  1958;  Harvard  Law  School, 
LL.B.,  1961. 

Former  Employment : 

1966-74,  Partner,  Wachtell,  Lipton,  Rosen  &  Katz,  New  York, 
New  York. 

1962-66,  Assistant  U.S.  Attorney,  Southern  District  of  New 
York. 
Admitted  to  Bar :  1962,  New  York. 
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Egbert  D.  Sack 

Residence:  32  Sherwood  Place,  Scapsdale,  N.Y.  10583. 
Born :  Philadelphia,  Pennsylvania,  October  4, 1939. 
Family  Status :  Married  to  the  former  Karen  H.  Jacobson.  Three 
children. 

Education:  University  of  Rochester,  A.B.,  1960;  Columbia  Uni- 
versity School  of  Law,  LL.B.,  1963. 
Former  Employment : 

1964-74,  Patterson,  Belknap  &  Webb,  One  Wall  Street,  New 
York,  N.Y.  (partner  since  11/1/70). 

1963-64,  Law  Clerk,  Hon.  Arthur  S.  Lane,  U.S.  District  Judge, 
District  of  New  Jersey. 
Admitted  to  Bar:  1963,  New  York;  1968,  District  of  Columbia. 


Robert  A.  Shelton 

Residence:  15  Charles  Plaza,  Baltimore,  Maryland  21201. 
Born :  Atlanta,  Georgia,  July  15, 1941. 
Family  Status :  Single. 

Education:  Oberlin  College,  A.B.,  1963;  Harvard  Law  School, 
LL.B.,  1966. 

Former  Employment : 

1973-Present,  Partner:  Yenable,  Baetjer,  and  Howard,  Balti- 
more, Maryland  (on  leave  of  absence). 

1967-72,  Associate ;  Venable,  Baetjer,  and  Howard. 
1966-67,  Law  Clerk,  Hon.  Alexander  Harvey  II,  U.S.  District 
Judge,  District  of  Maryland. 
Admitted  to  Bar :  1966,  Maryland. 


Richard  H.  Gill 

Residence :  3140  Southview,  Montgomery,  Alabama  36106. 

Born :  Montgomery,  Alabama,  April  9, 1940. 

Family  Status :  Married  to  Minnie  Lee  Gill.  One  child. 

Education :  Vanderbilt  University,  A.B.,  1962 ;  University  of  Vir- 
ginia, LL.B.,  1965. 

Former  Employment:  Hobbs,  Copeland,  Franco  &  Screws,  444 
South  Perry  Street,  Montgomery,  Alabama  (on  leave  of  absence). 

Admitted  to  Bar :  1969,  Alabama. 
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Evan  A.  Davis 

Residence :  20  West  64th  Street,  New  York,  New  York  10023. 
Born:  New  York,  New  York,  January  18,  1944. 
Family  Status:  Single. 

Education:  Harvard  College,  A.B.,  1966;  Columbia  Law  School, 
J.D.,  1969. 

Former  Employment: 

1972-74,  Chief,  Consumer  Protection  Division,  New  York  City 
Law  Department. 

1971-72,  General  Counsel,  New  York  City  Budget  Bureau. 
1970-71,  Law  clerk  to  Justice  Potter  Stewart,  U.S.  Supreme 
Court. 

1969-71,  Law  clerk  to  Judge  Harold  Leventhal,  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit. 
Admitted  to  Bar:  1970,  New  York. 


David  Gordox   Hanes 

Residence :  5071  Sedgwick  Street,  NW.,  Washington,  D.C.  20016. 
Born :  New  York  City,  July  7, 1941. 

Family  Status :  Married  to  Ann  Derby  Gulliver.  Two  children. 
Education:  Yale  University,  B.A.,  1966;  Columbia  Law  School, 
J.D.,  1969. 

Former  Employment : 

1971-73,  Associate;  Wilmer,  Cutler  &  Pickering,  Washington, 
D.C. 

1970-71,  Senior  Law  Clerk  to  the  Chief  Justice. 
1969-70,   Law    Clerk   to   Mr.    Justice   Reed    (retired),   U.S. 
Supreme  Court. 
Admitted  to  Bar:  1970,  New  York;  1971,  District  of  Columbia. 


RuFUS  Cormier,  Jr. 

Residence :  3390  West  Euclid  Street,  Beaumont,  Texas. 

Born :  Beaumont,  Texas,  March  2, 1948. 

Family  Status:  Married  to  Yvonne  C.  Cormier.  No  children. 

Education:  Southern  Methodist  University,  Dallas,  Texas,  B.A., 
1970 ;. Yale  University  School  of  Law,  J.D,,  1973. 

Foi-mer  Employment :  Paul,  Weiss,^Rifkind,  TVliarton  &  Garrison, 
345  Park  Avenue,  New  York,  New  York  10022. 
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Fred  H.  Altshuler 

Residence :  103  G  Street,  SW.,  Washington,  D.C. 
Born :  Detroit,  Michigan,  October  21, 1943. 
Family  Status :  Single. 

Education :  Stanford  University,  B.A.j  1965 ;  University  of  Chicago 
Law  School,  J.D.,  1968. 
Former  Employment: 

1969-73,  California  Rural  Legal  Assistance,  1212  Market  Street, 
San  Francisco,  California. 

1968-69,  Law  Clerk  to  Judge  John  Godbold,  U.S.  Court  of  Ap- 
peals, Fifth  Circuit,  Montgomery,  Alabama. 
Admitted  to  Bar :  1969,  California. 


Thomas  D.  Bell 

Residence :  RFD  2,  New  Richmond,  Wisconsin. 
Born :  Boonville,  Missouri,  January  2, 1946. 
Family  Status :  Single. 

Education:  Williams  College,  Williamstown,  Mass.,  B.A.,  1968; 
University  of  Wisconsin,  J.D.,  1971. 
Former  Employment: 

1972-74,  Doar,  Drill,  Norman  &  Bakke,  Attorneys  at  Law,  New 
Richmond,  Wisconsin  (on  leave  of  absence) . 

1971-72,  Law  Clerk,  Hon.  Earl  R.  Larson,  U.S.  District  Judge, 
District  of  Minnesota.  . 

Admitted  to  Bar :  1971,  Wisconsin. 


William  Paul  Bishop 

Residence :  3544  Ivy  Road,  Atlanta,  Georgia  30342, 

Born :  Atlanta,  Georgia,  February  14, 1948. 

Family  Status :  Married  to  Pamela  R.  Bishop.  No  children. 

Education :  University  of  Virginia,  B.A.,  1970 ;  University  of 
Georgia,  J.D.,  December  1973. 

Former  Employment:  No  prior  legal  employment  except  legal  re- 
search for  law  professor. 
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Robert  L.  Brown 

Residence :  184  North  l^h  Street,  East  Orange,  New  Jersey. 

Born :  Birmingham,  Alabama,  Jtiiy  31, 1947. 

Family  Status :  Single. 

Education:  Rutgers  Law  School,  Newark,  New  Jersey,  J.D.,  1973. 

P'ormer  Employment : 

Instructor  of  Mathematics,  Rutgers  University,  Newark,  New 
Jersey  (while  attending  Law  School). 

Corporation   Council,   City   of  Albany,  Albany,   New   York 
(Summer,  1972). 
Admitted  to  Bar :  1973,  New  Jersey. 


Michael  M  Conway 

Residence :  806  West  St.  James  Street,  Arlington  Heights,  Illinois. 

Born :  St.  Joseph,  Missouri,  March  11, 1946. 

Family  Status :  Married  to  Kathleen  S.  Conway.  Two  children,  ages 
two  years  and  three  months. 

Education:  Northwestern  University,  Evanston,  111.,  B.S.  1968; 
Yale  University  School  of  Law,  New  Haven,  Conn.,  J.D.,  1973., 

Former  Employment :, Hopkins,  Sutter,  Owen,  Mulroy  &  Davis,  One 
First  National  Plaza,  Chicago,  Illinois  60670  (on  leave  of  absence). 

Admitted  to  Bar :  Illinois. 


E.  Lee  Dale 

Residence :  1575  Ivy  Street,  Denver,  Colorado. 

Born :  Pittsburgh,  Pennsylvania,  October  10, 1943. 

Family  Status:  Married  to  Beverlee  Dale.  One  daughter,  Kyra. 

Education:  Westminister  College,  New  Wilmington,  Pa.,  ]S.A., 
1965 ;  Vanderbilt  School  of  Law,  J.D.,  1968. 

Former  Employment:  Dawson,  Nagel,  Sherman  &  Howard,  1900 
.First  National  Bank  Building,  Denver,  Colorado  80202. 

Admitted  to  Bar :  1968,  Colorado. 


JioHN  B.  Davidson 

Residence :  2440  Lakeview,  Chicago,  Illinois  60614. 
Born :  Chicago,  Illinois,  1944. 
Family  Status :  Single. 
Education : 

Harvard  University,  A.B. 

Harvard  Business  School,  M.B.A. 

Harvard  Law  School,  J.D.,  1972 
Former  Employment :  Louis  G.  Davidson  and  Associates,  111  West 
Washington  Street,  Chicago,  Illinois  60602  (on  leave  of  absence). 
Admitted  to  Bar :  1973,  Illinois. 
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COXSTAXTINE    J.    (ChRIs)     GeKAS 

Residence  :  510  East  Colnmbica  Street,  Falls  Church,  Virginia  22046. 
Born  :  Chicago.  Illinois,  March  1, 1946. 

Family  Status:  Married  to  Markie  Carlson  Gekas.  No  children. 
Education :  University  of  Chicago,  B.A.,  1967 ;  University  of  Illinois, 
College  of  Law.  J.D.,  1970. 
Former  Employment : 

1973-74,  Legislation  and  Special  Projects  Section,  Criminal 
Division,  Department  of  Justice. 

1972-73.    Graduate   Law   Student,    Georgetown   Law   Center, 
"Washington,  D.C. 

1971-72.  Associate  Attorney;  Chadwell,  Kayser,  Ruggles,  Mc- 
Gee.  Plastings  &  McKinney ;  Chicago,  Illinois 

1969,  Law  Clerk ;  Chadwell,  Keck,  Kayser  &  Ruggles ;  Chicago, 
Illinois 
Admitted  to  Bar :  1971,  Illinois ;  1973,  Virginia. 


Daomar  S.  Hamilton 

Residence :  403  Allegro  Lane,  Austin,  Texas  78746. 
Born :  Philadelphia,  Pennsylvania.  January  10, 1932. 
Family  Status :  ^Married  to  Robert  N.  Hamilton.  Children  :  Eric,  age 
17:  Randy,  age  16;  ^Meredith,  age  13. 

Education:  Swarthmore  College,  A.B.  with  High  Honors,  1953; 
University  of  Chicago  Law  School,  1954-55;  American  University 
Law  School.  J.D.,  1961. 
Former  Employment : 

Aeadevik:  1966-73,  Lecturer,  Department  of  Government,  Uni- 
versity of  Texas  at  Austin ;  1971,  Lecturer,  School  of  Law,  Uni- 
versity of  Arizona. 

Legal:  1962-73,  Editor  and  Research  Associate  for  Mr.  Justice 
Douglas,  U.S.  Supreme  Court;  1965-66,  Lawyer,  Civil  Rights 
Division,  U.S.  Department  of  Justice. 
Admitted  to  Bar :  1972,  Texas. 


John  Edward  Kennahan 

Residence:  433  South  Fairfax  Street,  Alexandria,  Virginia  22314. 
Born :  New  York  City,  May  23, 1924. 

Family  Status :  Married  to  Miriam  Kennahan.  Two  children. 
Education:  Georgetown  University,  B.S.,  Georgetown  University 
Law  Center,  LL.B.,  J.D. 

Former  Employment :      .  . 

1969-73,  Commonwealth's  Attorney,  City  of  Alexandria,  Vir- 
ginia. 

1958-69,  Private  law  practice  in  District  of  Columbia  and 
Virginia. 

1957-58,  Legislative  Counsel,  National  Committee  on  Uniform 
Laws  and  Ordinances. 

1956-57,  Office  of  Legal  Advisor,  U.S.  Department  of  State. 
Admitted  to  Bar :  Virginia ;  District  of  Columbia. 
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John  R.  LABO\^Tz 


Residence:  5417  Mohican  Road,  Washinfrton,  D.C.  20016. 
Born:. Washington,  D.C,  November  18, 1943. 
•  Family  Status :  Single. 

Education :  Brown  University,  A.B.,  1965,  University  of  Chicago, 
J.D.,  1969. 

Former  Employment : 

December,   197-?,   Research  Associate,   Brookings  Institution, 
Washington,  D.C. 

1971-73,  Affiliated  Scholar,  American  Bar  Foundation. 
1970,  Associate  Editor,  President's  Commission  on  Campus 
Unrest. 

1970,  Stair  Associate,  John  D.  Rockefeller,  3d. 
1969,    Assistant   Director,   Commission   on   Foundations   and 
Private  Philanthropy. 

1965-66,  VISTA  Volunteer. 
Admitted  to  Bar :  1971,  District  of  Columbia. 


R.  L.  Smith  McKeithen 

Residence :  305  West  103rd  Street,  New  York,  New  York  10025. 
Born:  February  14,  1944,  Albemarle,  North  Carolina. 
Family  Status :  Single. 

Education:   Davidson   College,  Davidson,  North  Carolina,  B.A., 
1965 ;  Columbia  Law  School,  J.D.,  1971. 
Former  Employment : 

1971-74,  Shearman  and  Sterling,  53  Wall  Street,  New  York, 
New  York  10005. 

Summer,  1970,  Law  Clerk,  Townsend  and  Lewis,  120  Broad- 
way, New  York,  New  York  10005. 

Summer,    1969,    Claims    Adjustor,    Building    Construction, 
Liberty  Mutual  Insurance  Company,  New  York,  New  York. 
Admitted  to  Bar :  New  York. 


Robert  Paul  Murphy 

Residence :  7981 15th  Avenue,  Adelphi,  Maryland  20783. 

Born :  Lewiston,  Maine,  May  9, 1946. 

Family  Status :  Married  to  Ellen  Rosenberg  Murphy.  No  children. 

Education:  Duke  University,  A.B.,  1968;  Columbia  University 
School  of  Law,  J.D.,  1973. 

Former  Employment:  Attorney -Advisor,  United  States  General 
Accounting  Office. 

Admitted  to  Bar :  1973,  District  of  Columbia. 
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James  B.  F.  Oliphant 

Kesidence:  1211  35th  Street,  NW.,  Washington,  D.C.  20007. 
Born :  Nevv^  York  City,  December  11, 1938. 
Family  Status :  Married  to  Elizabeth  Oliphant. 
Education : 

Williams  College,  Williamstown,  Mass.,  B.A.,  1961. 

University  of  Madrid,  Madrid,  Spain,  1960. 

University  of  Colorado,  Boulder,  Colorado,  J.D.,  1966. 
Former  Employment : 

1973,  Chief  of  Criminal  Division,  Office  of  the  Attorney  Gen- 
eral of  the  Virgin  Islands. 

1972-73,  Chief  Counsel,  Joint  Narcotics  Task  Force,  Govern- 
ment of  the  Virgin  Islands. 

1968-72,  Organized  Crime  and  Kacketeering  Section,  Criminal 
Division,  U.S.  Department  of  Justice. 

1966-68,  W.  R.  Grace  and  Company,  Lima,  Peru. 
Admitted  to  Bar :  1966,  Colorado. 


Richard  H.  Porter 

Residence :  4534  North  Wilson  Drive,  Shorewood,  Wisconsin  53211. 

Born :  March  25, 1948. 

Family  Status :  Married.  No  children. 

Education :  Dartmouth  College,  A.B.,  1969 :  Yale  Law  School,  J.D., 
1972. 

Former  Employment:  1972-present,  Foley  &  Lardner,  735  North 
Water  Street,  Milwaukee,  Wisconsin  53202. 

Admitted  to  Bar :  1972,  Wisconsin. 


George  G.  Rayborn,  Jr. 

Residence:  2241  Brigden  Road,  Pasadena,  California. 
Born :  Mississippi,  May  10, 1937. 

Family  Status :  ^Married  to  ]\Iaureen  M.  Rayborn.  One  child. 
Education:  University  of  Mississippi,  B.A.,  1960;  Rutgers  Uni- 
versity School  of  Law,  LL.B.,  1963. 

Former  Employment:  , 

1972-74,  Federal  Public  Defender,  Los  Angeles,  California.  . 

1971-72,  Private  Practice,  Gulfport,  Mississippi. 

1968-71,  U.S.  Attorney's  Office.  Los  Angeles,  California. 

1964-67,  U.S.  Department  of  Justice. 

1963-64,  U.S.  Department  of  Agriculture. 
Admitted  to  Bar:  1964,  District  of  Columbia;  1964,  Mississippi; 
1968,  California. 
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James  M.  Reum 

Residence :  345  East  81st  Street,  New  York,  New  York  10028. 

Born:  November  1,  1946,  Oak  Park,  Illinois. 

Family  Status:  Single. 

Education:  Harvard  College,  A.B.,  1968;  Harvard  Law  School, 
J.D.,  1972. 

Former  Employment:  1973-Present,  Associate,  Davis,  Polk  & 
Wardwell,  New  York,  New  York. 

Admitted  to  Bar:  New  York. 


Hillary  Rodham 

Residence :  235  Wisner  Street,  Park  Ridge,  Illinois  60068. 

Born :  Chicago,  Illinois,  October  26,  1947. 

Family  Status:  Single. 

Education :  Wellesley  College,  B.A.,  1969 ;  Yale  Law  School,  J.D., 
1973. 

Former  Employment :  Children's  Defense  Fund  of  the  Washington 
Research  Project,  1746  Cambridge  Street,  Cambridge,  Massachusetts 
02138. 

Admitted  to  Bar:  1973,  Arkansas. 


Stephen  A.  Sharp 

Residence:  1131  Dolly  Madison  Tower,  2300  South  24th  Road, 
Arlington,  Virginia  22206. 

Bom :  Colurnbus,  Ohio,  June  10, 1947. 
Family  Status :  Married  to  the  former  Lynn  Cawley. 
Education :  Washington  and  Lee  University,  Lexington,  Va.,  B.A. 
1969 ;  School  of  Law,  University  of  Virginia,  J.D.,  1973. 
Former  Employment : 

1973-present,  Attorney,  Office  of  the  General  Counsel,  Legisla- 
tion Division,  Federal  Communications  Commission. 

1972,  Law  Clerk,  Office  of  the  General  Counsel,  Enforcement 
and  Defense  Division,  Federal  Communications  Commission. 

1971-72,  Legal  Assistant  to  Reuben  Clark,  Visiting  Lecturer, 
School  of  Law,  University  of  Virginia,  , 

1970,   News  Secretary   and  Special  Assistant,   Office  of  the 
Governor-'Blect,  State  of  Tennessee. 
1968,  News  Reporter,  WAVY-TV,  Portsmouth,  Virginia. 
1967-68,  Staff  announcer,  WREL  Radio,  Lexington,  Virginia. 
Admitted  to  Bar :  1973,  Virginia. 
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Jared  Stamell 

Residence:  1733  34th  Street,  NW.,  Washington,  D.C.  20007. 

Born :  Detroit,  Michigan,  January  24, 1947. 

Family  Status :  Married  to  Susan  Frank  Stamell.  No  children. 

Education:  University  of  Michigan,  A.B.,  1968;  Harvard  Law 
School,  J.D.,  1971. 

Former  Employment :  1972-73,  Department  of  Jugtice. 

Admitted  to  Bar :  1972,  Massachusetts ;  1973,  New  York ;  1973,  Dis- 
trict of  Columbia. 


RoscoE  B.  Starek  III 

Residence :  7201  47th  Street,  Chevy  Chase,  Maryland  20015. 
Born :  Minneapolis,  Minnesota,  November  17, 1947. 
Family  Status :  Married  to  Carolyne  E.  Starek.  No  children. 
Education:    Maxwell    School,    Syracuse    University,    B.S.,    1969; 
Washington  College  of  Law,  The  American  University,  J.D.,  1973. 
Former  Employment : 

1973,  Federal  Energy  Office,  Washington,  D.C. 

1973,  Permanent  Subcommittee  on  Investigations  of  the  Gov- 
ernment Operations  Committee,  U.S.  Senate. 

1972,  The  Honorable  Charles  H.  Percy,  U.S.  Senate. 
Admitted  to  Bar :  1973,  Illinois. 


Gary  William  Sutton 

Residence :  405  East  82nd  Street,  New  York,  New  York  10028. 

Born :  Alberta,  Canada,  February  12, 1944. 

Family  Status :  Single. 

Education:  University  of  Minnesota,  B.A.,  1966;  Harvard  Law 
School,  J.D.,  1969. 

Former  Employment:  Shearman  &  Sterling,  53  Wall  Street,  New 
York,  New  York  10005. 

Admitted  to  Bar :  1972,  New  York. 
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Edward  S.  Szukelewicz 

Residence :  3584  Quesada  Street,  NW.,  Washinfrton,  D.C.  20015. 
Born  :  Brooklyn.  New  York,  October  18,  lOK). 
Family  Statns:  JMarried  to  Jeanettc  Szukelewicz.  Four  cliildrcn. 
Education:  St.  John's  College,  Brooklyn,  N.Y.,  B.A.,  1937;  St. 
John's  University  School  of  La  ay,  LL.B.,  1'940;  New  York  University 
School  of  Law,  LL.M.,  1949. 
Former  Employment: 

1973-74,  Served  as  expert  consultant  to  the  Admini?trative  Of- 
fice of  LT.S.  Courts  in  connection  with  analysis  of  lei^islative  pro- 
posals affectinc:the  Federal  judiciarv. 

1951-73,  Attorney,  U.S.  Department  of  Justice : 

1970-74,  Chief,  Selective  Service  Unit,  Criminal  Division 
(formerly  Internal  Security  Division). 

19G7-7(),  Associate  Supervisor,  Government  Operations 
Section,  Criminal  Division. 

1965-67,  Trial  Attorney,  Trade  and  Consumers  LTnit,  Gov- 
ernment Reofulations  Section,  Criminal  Division. 

196I— 65,  Acting  Head,  Trade  and  Consumers  Unit,  Gov- 
ernment Regulations  Section. 

1960-64,  Conducted  grand  jurj'  investigation  of  the  phar- 
maceutical industry,  and  the  trial  of  several  drug  firms  on 
resulting  indictments. 

1955-60,  Senior  Attorney,  General  Crimes  Section,  Crimi- 
nal Division. 

1951-55,  Prepared,  on  the  merits  as  well  as  in  opposition  to 
certiorari,  briefs  in  criminal  and  civil  cases  on  appeal  in  IT.S. 
Supreme  Court  under  the  overall  direction  of  the  Solicitor 
General. 
1946-51,  Assistant  U.S.  Attorney  in  Eastern  District  of  New 
York. 
Admitted  to  Bar:  1940,  New  York;  1973,  District  of  Columbia. 


Robert  James  Traixor 

Residence :  1866  Wyoming  Avenue,  NW.,  Washington,  D.C.  20009. 
Born :  New  York  City,  January  8, 1947. 
Family  Status:  IMarried  to  former  Kathleen  Stohl. 
Education :  Villanova  University,  B.A.,  1968 ;  VillanovaLaw  School, 
J.D.,  197L 

Former  Employment : 

1973,  Select  Committee  on  Crime,  U.S.  House  of  Representa- 
tives. 

1972-73,  Legislative  Assistant,  Congressman  Alphonzo  Bell, 
LT.S.  House  of  Representatives. 

1971-72,  Law  Firm  of  Fronefield,  de  Furia  &  Petrikin,  Media, 
Pennsylvania. 
Admitted  to  Bar:  1971,  Pennsylvania. 
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Jean  LaRue  Trayeok,  Jr. 

Residence :  5004  Dalton  Road,  Chevy  Chase,  Maryland  20015. 
Born :  Buffalo,  New  York,  J  anuary  6, 1938. 
Family  Status:  Single. 

Education:  University  of  Buffalo,  N.Y.,  B.A.,  1967;  School  of  Law 
and  Jurisprudence,  SUN  Y  at  Buffalo,  N.Y.,  1968-71. 
Former  Employment : 

1972-73,  Criminal  Section,  Civil  Rights  Division,  U.S.  Depart- 
ment of  Justice. 

1971-72,  Reginald  Heber  Smith  Community  Lawyer  Fellow- 
ship, Contra  Costa  Legal  Services  Foundation,  Richmond,  Cali- 
fornia. 

1968-71,  Erie-Niagara  Regional  Planning  Board,  Grand  Island, 
N.Y. 

1967-68,  Curtiss-Wright  Metal  Processing  Division,  Buffalo, 
N.Y. 

1967,  Carborundum,  Niagara  Falls,  N.Y. 
Application  to  Bar:  1974,  Michigan. 


William  Floyd  Weld 

Residence:  180  Beacon  Street,  Boston,  Massachusetts  02116. 
Born:  New  York  City,  July  31,  1945. 
Family  Status:  Single. 

Education:  Harvard  College,  B.A.,  1966;  Oxford  University,  Di- 
ploma in  Economics,  1967;  Harvard  Law  School,  J.D.,  1970. 
Former  Employment : 

1971-74,  Hill  and  Barlow,  225  Franklin  Street,  Boston,  Massa- 
chusetts. 

1970-71,  Law  Clerk  to  Judge  R.  Ammi  Cutter,  Massachusetts 
Supreme  Court. 
1967,  Intern  in  office  of  Senator  Jacob  Javits,  U.S.  Senate. 
Admitted  to  Bar :  1970,  Massachusetts. 


William  Anthony  White 

Residence :  1127  East  Capitol  Street,  SE.,  Washington,  D.C.  20003. 
Born :  Washington,  D.C,  July  27,  1940. 
Family  Status :  Married  to  Pamela  B.  "White.  No  children. 
Education:  Middlebury  College,  B.A.,  1962;  Northwestern  Univer- 
sity School  of  Law,  1969. 

Former  Employment:  1970-73,  Assistant  United  States  Attorney, 

Washington,  D.C. 
Admitted  to  Bar:  District  of  Columbia. 
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2159 


L  Introduction 

The  Constitution  deals  with  the  subject  of  impeachment  and  con- 
viction at  six  places.  The  scope  of  the  power  is  set  out  in  Article  II, 
Section  4 : 

The  President,  Vice  President  and  all  civil  Officers  of  the 
United  States,  shall  be  removed  from  Office  on  Impeachment 
for,  and  Conviction  of.  Treason,  Bribery,  or  other  high 
Crimes  and  Misdemeanors. 

Other  provisions  deal  with  procedures  and  consequences.  Article  I, 
Section  2  states : 

The  House  of  Representatives  . . .  shall  have  the  sole  Power 
of  Impeacliment. 

Similarly,  Article  I,  Section  3,  describes  the  Senate's  role : 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeach- 
ments. When  sitting  for  that  Purpose,  they  shall  be  on  Oath 
or  Affirmation.  When  the  President  of  the  United  States  is 
tried,  the  Chief  Justice  shall  preside:  And  no  Person  shall 
be  convicted  without  the  Concurrence  of  two  thirds  of  the 
Members  present. 

The  same  section  limits  the  consequences  of  judgment  in  cases  of 
impeachment : 

Judgment  in  Cases  of  Impeachment  shall  not  extend  fur- 
ther than  to  removal  from  Office,  and  disqualification  to  hold 
and  enjoy  any  Office  of  honor.  Trust  or  Profit  under  the 
United  States :  but  the  Party  convicted  shall  nevertheless  be 
liable  and  subject  to  Indictment,  Trial,  Judgment  and  Pun- 
ishment, according  to  Law. 

Of  lesser  significance,  although  mentioning  the  subject,  are :  Arti- 
cle II,  Section  2 : 

The  President . . .  shall  have  Power  to  grant  Reprieves  and 
Pardons  for  Offences  against  the  United  States,  except  in 
Cases  of  Impeachment. 

Article  III,  Section  2 : 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment, 
shall  be  by  Jury 

Before  November  15,  1973  a  number  of  Resolutions  calling  for  the 
impeachment  of  President  Richard  M.  Nixon  had  been  introduced  in 
the  House  of  Representatives,  and  had  been  referred  by  the  Speaker 
of  the  House,  Hon.  Carl  Albert,  to  the  Committee  on  the  Judiciary 
for  consideration,  investigation  and  report.  On  November  15,  an- 
ticipating the  magnitude  of  the  Committee's  task,  the  House  voted 
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funds  to  enable  the  Committee  to  carry  out  its  assignment  and  in  that 
regard  to  select  an  inquiry  staff  to  assist  the  Committee. 

On  February  6,  1074,  the  House  of  Representatives  by  a  vote  of  410 
to  4  "authorized  and  directed"  the  Committee  on  the  Judiciary  "to  in- 
vestigate fully  and  completely  Avhether  sufficient  grounds  exist  for  the 
Plouse  of  Representatives  to  exercise  its  constitutional  power  to  im- 
peach Richard  M.  Nixon,  President  of  the  United  States  of  America." 

To  implement  the  authorization  (H.  Res.  803)  the  House  also  pro- 
vided that  "For  the  purpose  of  making  such  investigation,  the  com- 
mittee is  authorized  to  require  ...  by  subpoena  or  otherwise  . . .  the 
attendance  and  testimony  of  any  person  . . .  and  . . .  the  production  of 
such  things ;  and  ...  by  interrogatory,  the  furnishing  of  such  infor- 
mation, as  it  deems  necessary  to  such  investigation." 

This  was  but  the  second  time  in  the  history  of  the  United  States 
that  the  House  of  Representatives  resolved  to  investigate  the  possi- 
bility of  impeachment  of  a  President.  Some  107  years  earlier  the 
House  had  investigated  whether  President  Andrew  Johnson  should 
be  impeached.  Understandably,  little  attention  or  thought  has  been 
given  the  subject  of  the  presidential  impeachment  process  during  the 
intervening  years.  The  Inquiry  Staff,  at  the  request  of  the  Judiciary 
Committee,  has  prepared  this  memorandum  on  constitutional  grounds 
for  presidential  impeachment.  As  the  factual  investigation  progresses, 
it  will  become  possible  to  state  more  specifically  the  constitutional,  legal 
and  conceptual  framework  within  which  the  staff  and  the  Committee 
work. 

Delicate  issues  of  basic  constitutional  law  are  involved.  Those  issues 
cannot  be  defined  in  detail  in  advance  of  full  investigation  of  the  facts. 
The  Supreme  Court  of  the  United  States  does  not  reach  out,  in  the 
abstract,  to  rule  on  the  constitutionality  of  statutes  or  of  conduct. 
Cases  must  be  brought  and  adjudicated  on  particular  facts  in  terms 
of  the  Constitution,  Similarly,  the  House  does  not  engage  in  abstract, 
advisory  or  hypothetical  debates  about  the  precise  nature  of  conduct 
that  calls  for  the  exercise  of  its  constitutional  powers;  rather,  it  must 
await  full  development  of  the  facts  and  understanding  of  the  events 
to  which  those  facts  relate. 

What  is  said  here  does  not  reflect  any  prejudgment  of  the  facts  or 
any  opinion  or  inference  respecting  the  allegations  being  investigated. 
This  memorandum  is  written  before  completion  of  the  full  and  fair 
factual  investigation  the  House  directed  be  undertaken.  It  is  intended 
to  l)e  a  review  of  the  precedents  and  available  interpretive  materials, 
seeking  general  principles  to  guide  the  Committee. 

This  memorandum  offers  no  fixed  standards  for  determining  whether 
grounds  for  impeachment  exist.  The  framers  did  not  write  a  fixed 
standard.  Instead  thev  adopted  from  English  history  a  standard  suf- 
ficiently general  and  flexible  to  meet  future  circumstances  and  events, 
the  nature  and  character  of  which  they  could  not  foresee. 

The  House  has  set  in  motion  an  unusual  constitutional  process,  con- 
ferred solely  upon  it  by  the  Constitution,  by  directing  the  Judiciary 
Committee  to  "investiijate  fully  and  completely  whether  sufficient 
grounds  exist  for  the  House  of  Representatives  to  exercise  its  consti- 
tutional power  to  impeach."  This  action  was  not  partisan.  It  was  sup- 
ported by  the  overwhelming  majority  of  both  political  parties.  Nor 
was  it  intended  to  obstruct  or  weaken  the  presidency.  It  was  supported 
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by  Members  firmly  committed  to  the  need  for  a  strong  presidency 
and  a  healthy  executive  branch  of  our  government.  The  Plouse  of 
Representatives  acted  out  of  a  clear  sense  of  constitutional  duty  to 
i-esolve  issues  of  a  kind  that  more  familiar  constitutional  processes  are 
unable  to  resolve. 

To  assist  the  Committee  in  working  toward  that  resolution,  this 
memorandum  reports  upon  the  history,  purpose  and  meaning  of  the 
constitutional  phrase,  "Treason,  Bribery,  or  other  high  Crimes  and 
Misdemeanors." 


I 
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11.  The  Historical  Origins  of  Impeachment 

The  Constitution  provides  that  tlie  President  ".  .  .  shall  be  removed 
from  Office  on  Impeachment  for,  and  Conviction  of.  Treason,  Bribery, 
or  other  high  Crimes  and  Misdemeanors."  The  framers  could  have 
written  simply  "or  other  crimes" — as  indeed  they  did  in  the  provision 
for  extradition  of  criminal  offenders  from  one  state  to  another.  They 
did  not  do  that.  If  they  had  meant  simply  to  denote  seriousness,  they 
could  have  done  so  directly.  They  did  not  do  that  either.  Thev  adopted 
instead  a  unique  phrase  used  for  centuries  in  English  parliamentary 
impeachments,  for  the  meaning  of  which  one  must  look  to  history. 

The  origins  and  use  of  impeachment  in  England,  the  circumstances 
under  which  impeachment  became  a  part  of  the  American  constitu- 
tional system,  and  the  American  experience  with  impeachment  are 
the  best  available  sources  for  developing  an  understanding  of  the 
function  of  impeachment  and  the  circumstances  in  which  it  may  be- 
come appropriate  in  relation  to  the  presidency. 

A.  The  English  Parliamentary  Practice 

Alexander  Hamilton  wrote,  in  Xo.  65  of  The  Federalist,  that  Great 
Britain  had  served  as  "the  model  from  which  [iTupeachment]  has 
been  borrowed."  Accordingly,  iis  history  in  England  is  useful  to  an 
understanding  of  the  purpose  and  scope  of  impeachment  in  the 
United  States. 

Parliament  developed  the  impeachment  process  as  a  means  to  exer- 
cise some  measure  of  control  over  the  power  of  the  King.  An  impeach- 
ment proceeding  in  England  was  a  direct  method  of  bringing  to 
account  the  King's  ministers  and  favorites — men  who  might  other- 
wise have  been  beyond  reach.  Impeachment,  at  least  in  its  early  his- 
tory, has  been  called  "the  most  powerful  weapon  in  the  political  arm- 
oury, short  of  civil  war."  ^  It  played  a  continuing  role  in  the  struggles 
between  King  and  Parliament  that  resulted  in  the  formation  of  the 
unwritten  English  constitution.  In  this  respect  impeachment  was  one 
of  the  tools  used  by  the  English  Parliament  to  create  more  responsive 
and  responsible  government  and  to  redress  imbalances  when  they 
occurred.- 

The  long  struggle  by  Parliament  to  assert  legal  restraints  over  the 
unbridled  will  of  the  King  ultimately  reached  a  climax  with  the  execu- 
tion of  Charles  I  in  1640  and  the  establishment  of  the  Commonwealth 
under  Oliver  Cromwell.  In  the  course  of  that  struggle.  Parliament 
sought  to  exert  restraints  over  the  King  by  removing  those  of  his 
ministers  Avho  most  effectively  advanced  the  King's  absolutist  pur- 


1  PlnckriPtt.  "Presldpntini  Address"  reproduced  In  3  Transaction fi,  Royal  Historical 
Society,  5th  Series,  145  (1952). 

'  See  cenernllv  C.  Roberts,  The  Orovith  of  Responsible  Oovernment  in  Stuart  England 
(Cambridge  1966). 
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poses.  Chief  among  them  was  Thomas  Wentworth,  Earl  of  Strafford. 
The  House  of  Commons  impeached  him  in  1640.  As  with  earlier  im- 
peachments, the.  thrust  of  the  charge  was  damage  to  the  state.^  The 
first  article  of  impeachment  alleged  * 

That  ho  .  .  .  hath  traiterously  endeavored  to  subvert  the 
Fundamental  Laws  and  Government  of  the  Realms  .  .  .  and 
in  stead  thereof,  to  introduce  Arbitrary^  and  Tyrannical  Gov- 
ernment against  Law 

The  other  articles  against  Strafford  included  charges  ranging  from 
the  allegation  that  he  had  assumed  regal  power  and  exercised  it  tyran- 
nically to  the  charge  that  he  had  subverted  the  rights  of  Parliament.® 

Characteristically,  impeachment  was  used  in  individual  cases  to 
reach  offenses,  as  perceived  by  Parliament,  against  the  system  of  gov- 
ernment. The  charges,  variously  denominated  "treason,"  "high  trea- 
son," "misdemeanors,"  "malversations,"  and  "high  Crimes  and  Mis- 
demeanors," thus  included  allegations  of  misconduct  as  various  as  the 
kings  (or  their  ministers)  were  ingenious  in  devising  means  of  ex- 
panding royal  power. 

At  the  time  of  the  Constitutional  Convention  the  phrase  "high 
Crimes  and  Misdemeanors"  had  been  in  use  for  over  400  years  in  im- 
peachment proceedings  in  Parliament.''  It  first  appeai-s  in  1386  in  the 
impeachment  of  the  King's  Chancellor,  Michael  de  la  Pole,  Earl  of 
Suffolk."  Some  of  the  charges  may  have  involved  common  law  of- 
fenses.^ Others  plainly  did  not :  de  la  Pole  was  charged  with  breaking 
a  promise  he  made  to  the  full  Parliament  to  execute  in  connection 
with  a  parliamentary  ordinance  the  advice  of  a  committee  of  nine 
lords  regarding  the  improvement  of  the  estate  of  the  King  and  the 
realm;  "this  was  not  done,  and  it  was  the  fault  of  himself  as  he  was 
then  chief  officer."  He  was  also  charged  with  failing  to  expend  a  sum 
that  Parliament  had  directed  be  used  to  ransom  the  town  of  Ghent, 
because  of  which  "the  said  town  was  lost."  ^ 


3  Strafford  was  charged  with  treason,  a  term  defined  In  1352  by  the  Statute  of  Treasons, 
25  Ertw.  3,  Stat.  5,  c.  2  (1352).  The  particular  charges  against  him  presumably  would 
have  been  within  the  compass  of  the  general,  or  "salvo,"  clause  of  that  statute,  but  did  not 
fall  within  any  of  the  enumerated  acts  of  treason.  Strafford  rested  his  defense  In  part  on 
that  failure;  his  eloquence  on  the  question  of  retrospective  treasons  ("Beware  you  do 
not  awake  these  sleeping  lions,  by  the  searching  out  some  neglected  moth-eaten  records, 
they  may  one  day  tear  you  and  your  posterity  in  pieces :  it  was  your  ancestors'  care  to 
chain  them  up  within  the  barricadoes  of  statutes;  be  not  you  ambitious  to  be  more 
skilful  and  curious  than  your  forefathers  in  the  art  of  killing."  Celebrated  Trials  518 
(Phila.  1S37)  may  have  dissuaded  the  Commons  from  bringing  the  trial  to  a  vote  in  the 
House  of  Lords  ;  instead  thev  caused  his  execution  by  bill  of  attainder. 

*  J.  Rushworth,  The  Tryal  of  Thomas  Earl  of  Strafford,  in  8  Historical  Collections  8 
(16S6). 

5  Rushworth,  supra  n.  4,  at  8—9.  R.  Berger,  Impeachment:  The  Constitutional  Prohlema 
30  (1973),  states  that  the  impeachment  of  Strafford  ".  .  .  constitutes  a  great  watershed 
in  English  constitutional  history  of  which  the  Founders  were  aware." 

^  See  ffcnerallii  A.  Simoson,  .4  Treatise  on  Federal  Impeachments  81-190  (Philadelphia, 
1916^  (Apnendix  of  English  Tmoeachment  Trials)  ;  M.  V.  Clarke.  "The  Origin  of  Impeach- 
ment" in  Oxford.  Essays  in  Medieval  History  164  (Oxford,  1934).  Reading  and  analyzing 
the  early  history  of  English  impeachments  is  complicated  by  the  paucity  and  ambiguity  of 
the  records.  The  analysis  that  follows  in  this  section  has  been  drawn  largely  from  the 
scholarship  of  others,  checked  against  the  original  records  where  possible. 

The  basis  for  what  became  the  impeachment  procedure  apparently  originated  in  134il, 
when  the  King  and  Parliament  alike  accepted  the  principle  that  the  King's  ministers  were 
to  answer  in  Parliament  for  their  misdeeds.  C.  Roberts,  supra  n.  2,  at  7.  Offenses  against 
Magna  Carta,  for  example,  were  falling  for  technicalities  in  the  ordinary  courts,  and 
therefore  P.'"-liament  provided  that  offenders  against  Magna  Carta  be  declared  In  Parlia- 
ment and  judged  by  their  peers.  Clarke,  supra,  at  173. 

■^  Simpson,  supra  n.  6.  at  86 :  Berger.  supra  n.  5.  at  CI  :  Adams  and  Stevens,  Select 
Documents  of  En-oUsh  Constitutional  History  148  (London  1927). 

8  For  example,  de  la  Pole  was  charged  with  purchasing  property  of  great  value  from  the 
King  while  using  his  position  as  Chancellor  to  have  the  lands  appraised  at  less  than  they 
were  worth,  all  in  violation  of  his  oath,  in  deceit  of  the  King  and  In  neglect  of  the  need 
of  the  realm.  Adams  and  Stevens,  supra  n.  7.  at  148. 

9  Adams  and  Stevens,  supra  n.  7,  at  148-150. 

41-018  O  -  75  -  pt.  3  -  46 
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The  phrase  does  not  reappear  in  impeachment  proceedings  until 
1450.  In  that  year  articles  of  impeachment  against  William  de  la  Pole, 
Duke  of  Suffolk  (a  descendant  of  Michael),  charged  him  with  several 
acts  of  high  treason,  but  also  with  "high  Crimes  and  Misdemean- 
ors." ^"  including  such  various  offenses  as  "advising  the  King  to  grant 
liberties  and  privileges  to  certain  persons  to  the  hindrance  of  the  due 
execution  of  the  laws."  "procuring  offices  for  persons  who  were  unfit, 
and  unworthy  of  them"  and  "squandering  away  the  public  treas- 
ure." ^^ 

Impeachment  was  used  frequently  during  the  reigns  of  James  I 
(1603-1625)    and  Charles  I   (1628-1649).  During  the  period  from 

1620  to  1649  over  100  impeachments  were  voted  by  the  House  of 
Commons.^-  Some  of  these  impeachments  charged  high  treason,  as  in 
the  case  of  Strafford ;  others  charged  high  crimes  and  misdemeanors. 
The  latter  included  both  statutory  offenses,  particularly  with  respect 
to  the  Crown  monopolies,  and  non-statutory  offenses.  For  example.  Sir 
Henry  Yelverton,  the  King's  Attorney  General,  was  impeached  in 

1621  of  high  crimes  and  misdemeanors  in  that  he  failed  to  prosecute 
after  commencing  suits,  and  exercised  authority  before  it  was  properly 
vested  in  him.^^ 

There  were  no  impeachments  during  the  Commonwealth  (1649- 
1660).  Following  the  end  of  the  Commonwealth  and  the  Restoration 
of  Charles  II  (1660-1685)  a  more  powerful  Parliament  expanded 
somewhat  the  scope  of  "high  Crimes  and  Misdemeanors"  by  impeach- 
ing officers  of  the  Crown  for  such  things  as  negligent  discharge  of 
duties  ^^  and  improprieties  in  office.^' 

Tlie  phrase  "high  Crimes  and  Misdemeanors"  appears  in  nearly  all 
of  the  comparatively  few  impeachments  that  occurred  in  the  eight- 
eenth century.  Many  of  the  charges  involved  abuse  of  official  power 
or  trust.  For  example,  Edward,  Earl  of  Oxford,  was  charged  in  1701 
with  "violation  of  his  duty  and  trust"  in  that,  while  a  member  of  the 
King's  privy  council,  he  took  advantage  of  the  ready  access  he  had  to 
the  King  to  secure  various  royal  rents  and  revenues  for  his  own  use, 
thereby  greatly  diminishing  the  revenues  of  the  crown  and  subjecting 
the  people  of  England  to  "grievous  taxes."  ^^  Oxford  was  also  charged 
with  procuring  a  naval  commission  for  Vrilliam  Kidd,  "known  to  be 
a  person  of  ill  fame  and  reputation,"  and  ordering  him  "to  pursue 
the  intended  voyage,  in  which  Kidd  did  commit  diverse  piracies  .  .  ., 
being  thet-eto  encouraged  through  hopes  of  being  protected  by  the 
high  station  and  interest  of  Oxford,  in  violation  of  the  law  of  nations, 
and  the  interruption  and  discouragement  of  the  trade  of  England."  ^' 


i«  4  Hatspll  07  (Shannon.  Ireland,  1971.  reprint  of  London  1796,  1818). 

11  4  Hatsell,  supra  n.  10,  at  67.  charges  2,  6  and  12.  « 

"The  Long  Parliament  (1640-48)  alone  impeached  98  persons.  Roberts,  supra  n.  2, 
at  1  .S.3. 

«2  Howell  State  Trials  1135,  1136-37  (charges  1,  2  and  6).  See  generally  Simpson, 
supra  n.  6,  at  91-127  ;  Bereer,  supra  n.  5.  at  67-73. 

i«  Peter  Pett,  Commissioner  of  the  Navy,  was  charged  In  1668  with  negligent  preparation 
for  an  invasion  b.y  the  Dutch,  and  negligent  loss  of  a  ship.  The  latter  charge  was  predicated 
on  alleged  wlUfiil  neglect  in  failing  to  insure  that  the  ship  was  brought  to  a  mooring. 
6  Howell  State  Trials  865.  866-67  {charqes  1,  .SK 

« Chief  Justice  Scroggs  was  charged  in  1680,  among  other  things,  with  browbeating 
witnesses  and  commenting  on  their  credibility,  and  with  cursing  and  drinking  to  excess, 
thereby  bringing  "the  highest  scandal  on  the  public  justice  of  the  kingdom."  8  Howell 
State  Trials  197,  200  {charges  7,  8). 

"  Simpson,  supra  n.  6,  at  144. 

"  Simpson,  supra  n.  6,  at  144. 
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The  impeachment  of  Warren  Hastino;s,  first  attempted  in  1786  and 
conchided  in  1795,'^  is  particularly  important  because  contemporane- 
ous with  the  American  Convention  debates.  Hastings  was  the  first 
Governor-General  of  India.  The  articles  indicate  that  Hastings  was 
being  charged  with  high  crimes  and  misdemeanors  in  the  form  of  gross 
maladministration,  corruption  in  office,  and  cruelty  toward  the  people 
of  India.i» 

Two  points  emerge  from  the  400  years  of  Eiiglish  parliamentary  ex- 
perience with  the  phrase  "high  Crimes  and  Misdemeanors."  First,  the 
particular  allegations  of  misconduct  alleged  damage  to  the  state  in 
such  forms  as  misapplication  of  funds,  abuse  of  official  power,  neglect 
of  duty,  encroachment  on  Parliament's  prerogatives,  corruption,  and 
betrayal  of  trust.^°  Second,  the  phrase  "high  Crimes  and  Misdemean- 
ors" was  confined  to  parliamentary  impeachments ;  it  had  no  roots  in 
the  ordinary'  criminal  law,  ^^  and  the  particular  allegations  of  miscon- 
duct under  that  heading  were  not  necessarily  limited  to  common  law  or 
statutory  derelictions  or  crimes. 

B.  The  Intention  of  the  Framers 

The  debates  on  impeachment  at  the  Constitutional  Convention  in 
Philadelphia  focus  principally  on  its  applicability  to  the  President. 
The  framers  sought  to  create  o  i-esponsible  though  strong  executive ; 
they  hoped,  in  the  words  of  Elbridge  Gerry  of  Massachusetts,  that 
"the  maxim  w'ould  never  be  adopted  here  that  the  chief  Magistrate 
could  do  [no]  wrong."  ^-  Impeachment  was  to  be  one  of  the  central  ele- 
ments of  executive  responsibility  in  the  framework  of  the  new  govei'n- 
ment  as  they  conceived  it. 

The  constitutional  grounds  for  impeachment  of  the  President  re- 
ceived little  direct  attention  in  the  Convention :  the  phrase  "other  high 
Crimes  and  INIisdemeanors"  Avas  ultimately  added  to  "Treason"  and 
"Bribery"  with  virtually  no  debate.  There  is  evidence,  however,  that 
the  framers  were  aware  of  the  technical  meaning  the  phrase  had  ac- 
quired in  English  impeachments. 

Ratification  by  nine  states  was  required  to  convert  the  Constitution 
from  a  proposed  plan  of  government  to  the  supreme  law  of  the  land. 
The  public  debates  in  the  state  ratifying  conventions  oifer  evidence  of 
the  contemporaneous  understanding  of  the  Constitution  equally  as 
compelling  as  the  secret  deliberations  of  the  delegates  in  Philadelphia. 
That  evidence,  together  with  the  evidence  found  in  the  debates  during 
the  First  Congress  on  the  power  of  the  President  to  discharge  an 
executive  officer  appointed  with  the  advice  and  consent  of  the  Senate, 


"  See  generally  Marshall,  The  Impeachment  of  Warren  TJaf^tings  (Oxford,  IGfiS). 

19  Of  the  original  resolutions  proposed  by  Edmund  Burke  in  1786  and  accepted  by  the 
House  as  articles  of  impeachment  in  1787,  both  criminal  and  non-criminal  offenses  appear. 
The  fourth  article,  for  example,  charging  that  Hastings  had  confiscated  the  landed  income 
of  the  Begums  of  Oudh,  was  described  by  Pitt  as  that  of  all  others  that  bore  the  strongest 
marks  of  criminality.  Marshall,  s^upra,  n.  19,  at  53. 

The  third  article,  on  the  other  hand,  known  as  the  Benares  charge,  claimed  that  cir- 
cumstances imposed  upon  the  Govornor-General  a  duty  to  conduct  himself  "on  the  most 
distinguished  principles  of  good  faith,  equity,  moderation  and  mildness."  Instead,  con- 
tinued the  charge,  Hastings  provoked  a  revolt  in  Benares,  resulting  in  "the  arrest  of  the 
rajah,  three  revolutions  In  the  country  and  great  loss,  whereby  the  said  Hastings  is  guilty 
of  a  high  crime  and  misdemeanor  in  the  destruction  of  the  country  aforesaid."  The  Com- 
mons accepted  this  article,  voting  119—79  that  these  were  grounds  for  impeachment.  Simp- 
son, supra  n.  6,  at  168-170  ;  Marshall,  supra  n.  19,  at  xv,  46. 

2"  See,  e.g.,  Berger,  supra  n.  5,  at  70-71. 

*i  Berger,  supra  n.  5,  at  62. 

^^  The  Records  of  the  Federal  Convention  66  (M.  Farrand  ed.  1911)  (brackets  in 
original).  Hereafter  cited  as  Farrand. 
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shows  that  the  framers  intended  impeachment  to  be  a  constitutional 
safeguard  of  the  public  trust,  the  powers  of  government  conferred 
upon  the  President  and  other  civil  officers,  and  the  division  of  powers 
among  the  legislative,  judicial  and  executive  departments. 

1.    THE   PURPOSE   OF  THE   IMPEACHMENT  REMEDY 

Among  the  weaknesses  of  the  Articles  cf  Confederation  apparent  to 
the  delegates  to  the  Constitutional  Convention  was  that  they  provided 
for  a  purely  legislative  form  of  government  whose  ministers  were  sub- 
servient to  Congress.  One  of  the  first  decisions  of  the  delegates  was  that 
their  new  plan  should  include  a  separate  executive,  judiciary,  and 
legislature.-^  However,  the  framers  sought  to  avoid  the  creation  of  a 
too-powerful  executive.  The  Revolution  had  been  fought  against  the 
tyranny  of  a  king  and  his  council,  and  the  framers  sought  to  build  in 
safeguards  against  executive  abuse  and  usurpation  of  power.  They  ex- 
plicity  rejected  a  plural  executive,  despite  arguments  that  they  were 
creating  "the  foetus  of  monarchy,"  -*  because  a  single  person  would  give 
the  most  responsibility  to  the  office.-^  For  the  same  reason,  they  rejected 
proposals  for  a  council  of  advice  or  privy  council  to  the  executive.-^'' 

The  provision  for  a  single  executive  w^as  vigorously  defended  at 
the  time  of  the  state  ratifying  conventions  as  a  protection  against 
executive  tyranny  and  wrongdoing.  Alexander  Hamilton  made  the 
most  carefully  reasoned  argument  in  Federalist  No.  70,  one  of  the  series 
of  Federalist  Papers  prepared  to  advocate  the  ratification  of  the 
Constitution  by  the  State  of  New  York.  Hamilton  criticized  both  a 
plural  executive  and  a  council  because  they  tend  "to  conceal  faults 
and  destroy  responsibility."  A  plural  executive,  he  wrote,  deprives  the 
people  of  "the  two  greatest  securities  they  can  have  for  the  faithful 

^1  Farraml  322. 

2*  1  Farrand  66. 

25  This  argument  was  made  by  James  Wilson  of  Pennsylvania,  who  also  said  that  he 
preferred  a  single  executive  "as  giving  most  energy  dispatch  and  responsibility  to  the 
office."  1  Farrand  65. 

25»  A  number  of  suggestions  for  a  Council  to  the  President  were  made  during  the  Con- 
vention. Only  one  was  voted  on,  and  it  was  rejected  three  states  to  eight.  This  proposal, 
by  George  Mason,  called  for  a  privy  council  of  six  members — two  each  from  the  eastern, 
middle,  and  southern  states — selected  by  the  Senate  for  staggered  six-year  terms,  with 
two  leaving  office  every  two  years.  2  Farrand  537,  542. 

Gouverneur  Morris  and  Charles  Pinckney,  both  of  whom  spoke  in  opposition  to  other 
proposals  for  a  council,  suggested  a  privy  council  composed  of  the  Chief  Justice  and  the 
heads  of  executive  departments.  Their  proposal,  however,  expressly  provided  that  the 
President  "shall  in  all  cases  exercise  his  own  judgment,  and  either  conform  to  [the] 
opinions  [of  the  council]  or  not  as  he  may  think  proper."  Each  officer  who  was  a  member 
of  the  council  would  "be  responsible  for  his  opinion  on  the  affairs  relating  to  his  particular 
Department"  and  liable  to  impeachment  and  removal  from  office  "for  neglect  of  duty 
malversation,  or  corruption."  2  Farrand  342-44. 

Morris  and  Pinckney's  proposal  was  referred  to  the  Committee  on  Detail,  which  re- 
ported a  provision  for  an  expanded  priw  council  including  the  President  of  the  Senate 
and  the  Speaker  of  the  House.  The  council's  duty  was  to  advise  the  President  "in  matters 
respecting  the  execution  of  his  Office,  which  he  shall  think  proper  to  lay  before  them  : 
P.ut  their  advice  shall  not  conclude  him.  nor  affect  his  responsibilitv  for  the  measures 
which  be  shall  adopt."  2  Farrand  367.  This  provision  was  never  brought  to  a  vote  or 
debated  in  the  Convention. 

Opponents  of  a  council  argued  that  it  would  lessen  executive  responsibility.  A  council, 
said  James  Wilson,  "oftener  serves  to  cover,  than  prevent  malpractices."  1  Farrand  97. 
And  the  Committee  of  Eleven,  consisting  of  one  delegate  from  each  state,  to  which  pro- 
posals for  a  council  to  the  President  as  well  as  other  questions  of  policy  were  referred, 
decided  against  a  council,  on  the  ground  that  the  President,  "by  persuading  his  Council — ^to 
concur  in  his  wrong  measures,  would  acquire  their  protection  for  them."  2  Farrand  542. 

Some  delegates  thought  the  responsibility  of  the  President  to  be  "chimerical"  :  Gunning 
Beford  because  "he  could  not  be  punished  for  mistakes."  2  Farrand  43  ;  Elbridse  Gerrv, 
with  respect  to  nomination  for  offices,  because  the  President  could  "always  plead  ignor- 
ance." 2  Farrand  539.  Benjamin  Franklin  favored  a  Council  because  it  "would  not  only  be  a 
check  on  a  bad  President  but  a  relief  to  a  good  one."  He  asserted  that  the  delegates  had 
'too  much  .  .  .  fear  [of]  cabals  in  appointments  by  a  aumber,"  and  "too  much  confidence 
in  those  of  single  persons."  Experience,  he  said,  showed  that  "caprice,  the  intrigues  of 
favorites  &  mistresses,  &c."  were  "the  means  most  prevalent  In  monarchies."  2  Farrand  542. 
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exercise  of  any  delegated  power" — "[rjesponsibility  ...  to  censure 
and  to  punishment.''  When  censure  is  divided  and  responsibility  un- 
certain, "the  restraints  of  public  opinion  .  .  .  lose  their  efficacy"  and 
"the  opportunity  of  discovering  with  facility  and  clearness  the  mis- 
conduct of  the  persons  [the  public]  trust,  in  order  either  to  their 
removal  from  office,  or  to  their  actual  punishment  in  cases  which  admit 
of  it"  is  lost.-''  A  council,  too,  "would  serve  to  destroy,  or  would  greatly 
diminish,  the  intended  and  necessary  responsibility  of  the  Chief 
Magistrate  himself."  ^^  It  is,  Hamilton  concluded,  "far  more  safe 
[that]  there  should  be  a  single  object  for  the  jealousy  and  watchful- 
ness of  the  people;  ...  all  multiplication  of  the  Executive  is  rather 
dangerous  than  friendly  to  liberty."  -^ 

James  Iredell,  who  played  a  leading  role  in  the  North  Carolina  rat- 
ifying convention  and  later  became  a  justice  of  the  Supreme  Court, 
said  that  under  the  proposed  Constitution  the  President  "is  of  a  very 
different  nature  from  a  monarch.  He  is  to  be  .  .  .  personally  responsi- 
ble for  any  abuse  of  the  great  trust  reposed  in  him."  -^  In  the  same  con- 
vention, William  R.  Davie,  who  had  been  a  delegate  in  Philadelphia, 
explained  that  the  "predominant  principle"  on  which  the  Convention 
had  provided  for  a  single  executive  was  "the  more  obvious  responsi- 
bility of  one  person."  When  there  was  but  one  man,  said  Davie,  "the 
public  were  never  at  a  loss"  to  fix  the  blame.^° 

James  Wilson,  in  the  Pennsylvania  convention,  described  the  security 
furnished  by  a  single  executive  as  one  of  its  "very  important  ad- 
vantages" : 

The  executive  power  is  better  to  be  trusted  when  it  has  no 
screen.  Sir,  we  have  a  responsibility  in  the  person  of  our 
President;  he  cannot  act  improperly,  and  hide  either  his 
negligence  or  inattention ;  he  cannot  roll  upon  any  other  per- 
son the  weight  of  his  criminality;  no  appointment  can  take 
place  without  his  nomination ;  and  he  is  responsible  for  every 
nomination  he  makes.  .  .  .  Add  to  all  this,  that  officer  is 
placed  high,  and  is  possessed  of  power  far  from  being  con- 
temptible, yet  not  a  s-ingle  frlmlege  is  annexed  to  his  char- 
acter ;  far  from  being  above  the  laws,  he  is  amenable  to  them 
in  his  private  character  as  a  citizen,  and  in  his  public  char- 
acter by  impeachment.^'^ 

As  Wilson's  statement  suggests,  the  impeachability  of  the  Presi- 
dent was  considered  to  be  an  important  element  of  liis  responsibility. 

2«  r/ie  Federalist  No.  70.  at  459-61  (Modern  Library  ed.)  (A.  Hamilton)  (hereinafter 
cited  as  Federalist) .  The  "multiplication  of  the  Executive,"  Hamilton  wrote,  "adds  to  the 
difficulty  of  detection"  : 

The  circumstances  which  may  have  led  to  any  national  miscarriage  of  misfortune 
are  sometimes  so  complicated  that,  where  there  are  a  number  of  actors  who  may 
have  had  different  decrees  and  kinds  of  agency,  though  we  may  clearly  see  upon 
the  whole  that  there  has  been  mismanagement,  yet  it  may  be  impracticable  to  pro- 
nounce   to    whose    account    the    evil    which    may    have    been    incurred    is    truly 
chargeable. 
If  there  should  be  "collusion  between  the  parties  concerned,  how  easy  it  Is  to  clothe  the 
circumstances  with  so  much  ambiguity,  as  to  render  it  uncertain  what  was  the  precise  con- 
duct of  any  of  those  parties  ?"  Id.  at  460. 

^Federalist  No.  70  at  461.  Hamilton  stated  : 

A  council  to  a  magistrate,  who  is  himself  responsible  for  what  he  does,  are  gen- 
erally nothing  better  than  a  clog  upon  his  good  intentions,  are  often  the  Instru- 
ments and  accomplices  of  his  bad,  and  are  almost  always  a  cloak  to  his  faults. 
Id.  at  462r-63. 
^^  Federalist  No.  70  at  462. 

2»  4   J.   Elliot,    The  Debates  in  the  Several  State  Conventions  mi  the  Adoption  of  the 
Federal  Constitution  74  (reprint  of  2d  ed.)    (hereinafter  cited  as  Elliot.) 
30  Elliot  104. 
312  Elliot  480  (emphasis  in  original). 
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Impeachment  had  been  included  in  the  proposals  before  the  Constitu- 
tional Convention  from  its  beginning.^-  A  specific  provision,  making 
the  executive  removable  from  office  on  impeachment  and  conviction 
for  "mal-practice  or  neglect  of  duty,"  was  unanimously  adopted  even 
before  it  was  decided  that  the  executive  would  be  a  single  person.'" 

The  only  major  debate  on  the  desirability  of  impeachment  occurred 
when  it  was  moved  that  the  provision  for  impeachment  be  dropped, 
a  motion  that  was  defeated  by  a  vote  of  eight  states  to  two.^* 

One  of  the  arguments  made  against  the  impeachability  of  the  exec- 
utive was  that  he  "would  periodically  be  tried  for  his  behavior  by 
his  electors"  and  "ought  to  be  subject  to  no  intermediate  trial,  by 
impeachment."  ^^  Another  was  that  the  executive  could  "do  no  crimi- 
nal act  without  Coadjutors  [assistants]  who  may  be  punished."  ^^ 
Without  his  subordinates,  it  was  asserted,  the  executive  "can  do  noth- 
ing of  consequence,"  and  they  would  "be  amenable  by  impeachment  to 
the  public  Justice."  ^^ 

This  latter  argument  was  made  by  Gouveneur  Morris  of  Pennsyl- 
vania, who  abandoned  it  during  the  course  of  the  debate,  concluding 
that  the  executive  should  be  impeachable.-^  Before  ISIorris  changed 
his  position,  however,  George  Mason  had  replied  to  his  earlier 
argument : 

Shall  any  man  be  above  justice?  Above  all  shall  that  man 
be  above  it,  who  can  commit  the  most  extensive  injustice? 
When  great  crimes  were  committed  he  was  for  punishing  the 
principal  as  well  as  the  Coadjutors.^** 

James  Madison  of  Virginia  argued  in  favor  of  impeachment  stating 
that  some  provision  was  "indispensible"  to  defend  the  community 
against  "the  incapacity,  negligence  or  perfidy  of  the  chief  Magistrate." 
With  a  single  executive,  Madison  argued,  unlike  a  legislature  whose 
collective  nature  provided  security,  "loss  of  capacity  or  corruption 
was  more  within  the  compass  of  probable  events,  and  either  of  them 
might  be  fata!  to  the  Republic."  *°  Benjamin  Franklin  supported 

32  The  Vlrcrinia  Plan,  fiftpen  resolutions  proposed  by  Edmund  Randolph  at  the  beginning 
of  the  Convention,  served  as  the  basis  of  its  early  deliberations.  The  ninth  resolution  pave 
the  national  judiciary  jurisdiction  over  "impeachments  of  any  National  officers."  1  Far- 
rand  22. 

23  1  Farrand  88.  Just  before  the  adoption  of  this  provision,  a  proposal  to  make  the 
executive  removable  from  office  by  the  legislature  upon  request  of  a  majority  of  the 
state  legislatures  had  been  overwhelmingly  rejected.  Id.  87.  In  the  course  of  debate  on 
this  proposal,  it  was  suggested  that  the  legislature  "should  have  power  to  remove  the 
Executive  at  pleasure" — a  suggestion  that  was  promptly  criticized  as  making  him  "the 
mere  creature  of  the  Legislature"  in  violation  of  "the  fundamental  principle  of  good 
Governi;ient,"  and  was  never  formally  proposed  to  the  Convention.  Id.  85-86. 

«<  2  Farrand  64.  69. 

^■^2  Farrand  67  (Rufns  -ving).  Similarly.  Gouvemenr  Morris  contended  that  If  an 
executive  charged  with  a  criminal  act  were  reelected,  "that  will  be  sufficient  proof  of  his 
Innocence."  Id.  64. 

It  was  also  argued  in  opposition  to  the  impeachment  provision,  that  the  executive 
should  not  be  impeachable  "whilst  in  office" — an  apparent  allusion  to  the  constitutions  of 
Virginia  and  Delaware,  which  then  provided  that  the  governor  (unlike  other  officers) 
could  be  Impeached  only  after  he  lef^  office.  Id.  See  7  Thorpe.  The  Federal  and  State  Con- 
stitutions 3818  n909)  and  1  id.  566.  In  response  to  this  position,  it  was  argued 
that  corrupt  elections  would  result,  as  an  incumbent  sought  to  keep  his  office  in  order  to 
maintain  his  immunity  from  impeachment.  He  will  "spare  no  efforts  or  no  means  whatever 
to  get  himself  reelected,"  contended  William  R.  Davie  of  North  Carolina.  2  Farrand  64. 
George  Mason  asserted  that  the  danger  of  corrupting  electors  "furnished  a  peculiar 
reason  in  favor  of  impeachments  whilst  in  office"  :  "Shall  the  man  who  has  practised  cor- 
ruption &  by  that  means  procured  his  appointment  in  the  first  instance,  be  suffered  to 
escape  punishment,  by  repeating  his  guilt?"  Id.  65. 

3«  2  Farrand  64. 

•""  2  Farrand  54. 

^  "This  Magistrate  is  not  the  King  but  the  prime-Minister,  The  people  are  tha  King," 
2  Farrand  69. 

«9  2  Farrand  65. 

«  2  Farrand  65-66. 
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impeachment  as  "favorable  to  the  executive";  where  it  was  not 
available  and  the  chief  magistrate  had  "rendered  himself  obnoxious," 
recourse  was  had  to  assassination.  The  Constitution  should  provide  for 
the  "regular  punishment  of  the  Executive  when  his  misconduct  should 
deserve  it,  and  for  his  honorable  acquittal  when  he  should  be  unjustly 
accused."  Edmund  Randolph  also  defended  "the  propriety  of 
impeachments" : 

The  Executive  will  have  great  opportunitys  of  abusing  his 
power ;  particularly  in  time  of  war  when  the  military  force, 
and  in  some  respects  the  public  money  will  be  in  his  hands. 
Should  no  regular  punishment  be  provided  it  will  be 
irregularly  inflicted  by  tumults  &  insurrections.*^ 

The  one  argument  made  by  the  opponents  of  impeachment  to  which 
no  direct  response  was  made  during  the  debate  was  that  the  executive 
would  be  too  dependent  on  the  legislature — ^that,  as  Charles  Pinckney 
put  it,  the  legislature  would  hold  impeachment  "as  a  rod  over  the 
Executive  and  by  that  means  eliectually  destroy  his  independence."  *^ 
That  issue,  which  involved  the  forum  for  trying  impeachments  and 
the  mode  of  electing  the  executive,  troubled  the  Convention  until  its 
closing  days.  Throughout  its  deliberations  on  ways  to  avoid  executive 
subservience  to  the  legislature,  however,  the  Convention  never  recon- 
sidered its  early  decision  to  make  the  executive  removable  through 
the  process  of  impeachment.** 

2.  ADOFnON  OF  "hIGH  CRIMES  AND  MISDEMEANORS" 

Briefly,  and  late  in  the  Convention,  the  f ramers  addressed  the  ques- 
tion how  to  describe  the  grounds  for  impeachment  consistent  with  its 
intended  function.  They  did  so  only  after  the  mode  of  the  President's 
election  was  settled  in  a  way  that  did  not  make  him  (in  the  words  of 
James  Wilson)  "the  Minion  of  the  Senate."  *^ 

The  draft  of  the  Constitution  then  before  the  Convention  provided 
for  his  removal  upon  impeachment  and  conviction  for  "treason  or 
bribery."  George  Mason  objected  that  these  grounds  were  too  limited : 

Why  is  the  provision  restrained  to  Treason  &  bribery  only  ? 
Treason  as  defined  in  the  Constitution  will  not  reach  many 
great  and  dangerous  offenses.  Hastings  is  not  guilty  of 
Treason.  Attempts  to  subvert  the  Constitution  may  not  be 
Treason  as  above  defined — As  bills  of  attainder  which  have 
saved  the  British  Constitution  are  forbidden,  it  is  the  more 
necessary  to  extend :  the  power  of  impeachments.*^ 

Mason  then  moved  to  add  the  word  "maladministration"  to  the  other 
two  grounds.  Maladministration  was  a  term  in  use  in  six  of  the  thir- 
teen state  constitutions  as   a  ground   for  impeachment,   including 
Mason's  home  state  of  Virginia.*'' 
"WHien  James  ]\Iadison  objected  that  "so  vague  a  term  will  be 

"  2  Farrand  65. 

^  2  Farrand  67. 

■>=  2  Farrand  66. 

**  See  Appendix  B  for  a  cbronological  account  of  the  Convention's  deliberations  on 
Impeachment  and  related  issues. 

<5  2  Farrand  523. 

•>8  2  Farrand  550. 

*'  The  grounds  for  impeachment  of  the  Governor  of  Virginia  were  "mal-administration, 
corruption,  or  other  means,  by  which  the  safety  of  the  State  may  he  endangered."  7  Thorpe, 
The  Federal  and  State  Constitution  3818  (1909). 
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equivalent  to  a  tenure  during  pleasure  of  the  Senate,"  Mason  withdrew 
"maladministration"'  and  substituted  "high  crimes  and  misdemeanors 
agst.  the  State,"  which  was  adopted  eight  states  to  three,  apparently 
with  no  further  debate.** 

That  the  framers  were  familiar  with  English  parliamentary  im- 
peachment proceedings  is  clear.  The  impeachment  of  Warren  Hast- 
ings, Governor-General  of  India,  for  high  crimes  and  misdemeanors 
w  as  voted  just  a  few  weeks  before  the  beginning  of  the  Constitutional 
Convention  and  George  Mason  referred  to  it  in  the  debates.*^  Hamil- 
ton, in  the  Federalist  No.  65,  referred  to  Great  Britain  as  "the  model 
from  which  [impeachment]  has  been  borrowed."  Furthermore,  the 
framers  were  well-educated  men.  Many  were  also  lawyers.  Of  these,  at 
least  nine  had  studied  law  in  England.°° 

The  Convention  had  earlier  demonstrated  its  familiarity  with  the 
term  "high  misdemeanor."  ^^  A  draft  constitution  had  used  "high  mis- 
demeanor" in  its  provision  for  the  extradition  of  offenders  from  one 
state  to  another.^2  The  Convention,  apparently  unanimously  struck 
"high  misdemeanor"  and  inserted  "other  crime,"  "in  order  to  compre- 
hend all  proper  cases :  it  being  doubtful  whether  'high  misdemeanor' 
had  not  a  technical  meaning  too  limited."  ^^ 

The  "technical  meaning"  referred  to  is  the  parliamentary  use  of 
the  term  "high  misdeameanor."  Blackstone's  Commentaries  on  the 
Laws  of  England — a  work  cited  by  delegates  in  other  portions  of  the 
Convention's  deliberations  and  which  Madison  later  described  (in  the 
Virginia  ratifying  convention)  as  "a  book  which  is  in  every  man's 
hand"  ^* — included  "high  misdemeanors"  as  one  term  for  positive  of- 
fenses "against  the  king  and  government."  The  "first  and  principal" 
high  misdemeanor,  according  to  Blackstone,  was  "mal-administration 
of  such  high  officers,  as  are  m  public  trust  and  employment,"  usually 
punished  by  the  method  of  parliamentary  impeachment."  ^^ 

"High  Crimes  and  Misdemeanors"  has  traditionally  been  considered 
a  "term  of  art,"  like  such  other  constitutional  phrases  as  "levying  war" 
and  "due  process."  The  Supreme  Court  has  held  that  such  phrases 
must  be  construed,  not  according  to  modern  usage,  but  according 
to  what  the  farmers  meant  when  they  adopted  them.^^  Chief  Justice 
Marshall  wrote  of  another  such  phrase : 

^  2  Farrand  550.  Mason's  wording  was  unanimously  changed  later  the  same  day  from 
"agst.  the  State"  to  "against  the  United  States"  in  order  to  avoid  ambiguity.  This  phrase 
was  later  dropped  in  the  final  draft  of  the  Constitution  prepared  by  the  Committee  on 
Style  and  Revision,  which  was  charged  with  arranging  and  improving  the  language  of 
the  articles  adopted  by  the  Convention  without  altering  its  substance. 

« Id. 

™  R.  Berger,  Impeachment:  The  Constitutional  Problems  87,  89  and  accompanying  notes 
(1973).  1      >     b 

^^  As  a  technical  term,  a  "high"  crime  signified  a  crime  against  the  system  of  govern- 
ment, not  merely  a  serious  crime.  "This  element  of  in.iury  to  the  commonwealth — that 
is,  to  the  state  Itself  and  to  its  constitution — was  historically  the  criterion  for  distin- 
guishing a  'high'  crime  or  misdemeanor  from  an  ordinary  one.  The  distinction  goes  back 
to  the  ancient  law  of  treason,  which  differentiated  'high'  from  'petit'  treason."  Bestor, 
Book  Review,  49  Wash.  L.  Rev.  255,  263-64  (1973).  See  4  W.  Blackstone,  Commentaries* 
75. 

^^2  The  provision  (article  XV  of  Committee  draft  of  the  Committee  on  Detail)  originally 
read  :  "Any  person  charged  with  treason,  felony  or  high  misdemeanor  in  any  State,  who 
shall  fiee  from  justice,  and  shall  be  found  in  any  other  State,  shall,  on  demand  of  the 
Executive  power  of  the  State  from  which  he  fled,  be  delivered  up  and  removed  to  the 
State  having  jurisdiction  of  the  offence."  2  Farrand  187-88. 

This  clause  was  virtually  identical  with  the  extradition  clause  contained  In  article 
IV  of  the  Articles  of  Confederation,  which  referred  to  "any  Person  guilty  of,  ,or  charged 
with  treason,  felony,  or  other  high  misdemeanor  in  any  state.  .  .  ." 

63  2  Farrand  443. 

"  3  Elliott  501. 

■^4  Blackstone's  Commentaries*  121  (emphasis  omitted). 
'  ^See  Murray  v.  Hohoken  Land  Co..  52  U.S.    (18  How.)   272   (1856)  ;  Davidson  v.  New 
Orleans,  96  U.S.  97  (1878)  ;  Smith  v.  Alabama,  124  U.S.  465  (1888). 
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It  is  a  technical  term.  It  is  used  in  a  very  old  statute  of 
that  country  whose  language  is  our  language,  and  whose  laws 
form  the  substratum  of  our  laws.  It  is  scarcely  conceivable 
that  the  term  was  not  employed  by  the  f  ramers  of  our  consti- 
tution in  the  sense  which  had  been  affixed  to  it  by  those 
from  whom  we  borrowed  it.^^ 

3.  GROUNDS  FOR  IMPEACHMENT 

Mason's  suggestion  to  add  "maladministration,"  Madison's  objection 
to  it  as  "vague,"  and  Mason's  substitution  of  "high  crimes  and  misde- 
meanors agst  the  State"  are  the  only  comments  in  the  Philadelphia 
convention  specifically  directed  to  the  constitutional  language  describ- 
ing the  grounds  for  impeachment  of  the  President.  Mason's  objection 
to  limiting  the  grounds  to  treason  and  bribery  was  that  treason  woukl 
"not  reach  many  great  and  dangerous  offences"  including  "[ajttempts 
to  subvert  the  Constitution."  ^^  His  willingness  to  substitute  "high 
Crimes  and  Misdemeanors,"  especially  given  his  apparent  familiarity 
with  the  English  use  of  the  term  as  evidenced  by  his  reference  to  the 
Warren  Hastings  impeachment,  suggests  that  he  believed  "high  Crimes 
and  Misdemeanors"  would  cover  the  offenses  about  which  he  was  con- 
cerned. 

Contemporaneous  comments  on  the  scope  of  impeachment  are  per- 
suasive as  to  the  intention  of  the  f  ramers.  In  Federalist  No,  65,  Alexan- 
der Hamilton  described  the  subject  of  impeachment  as 

those  offences  which  proceed  from  the  misconduct  of  public 
men,  or,  in  other  words,  from  the  abuse  or  violation  of  some 
public  trust.  They  are  of  a  nature  which  may  with  peculiar 
propriety  be  denominated  POLITICAL,  as  they  relate  chiefly 
to  injuries  done  immediately  to  the  society  itself  .^^ 

Comments  in  the  state  ratifying  conventions  also  suggest  that  those 
who  adopted  the  Constitution  viewed  impeachment  as  a  remedy  for 
usurpation  or  abuse  of  power  or  serious  breach  of  trust.  Thus,  Charles 
Cotesworth  Pinckney  of  South  Carolina  stated  that  the  impeachment 
power  of  the  House  reaches  "those  who  behave  amiss,  or  betray  their 
public  trust."  '^^  Edmund  Randolph  said  in  the  Virginia  convention 
that  the  President  may  be  impeached  if  he  "misbehaves."  *^^  He  later 
cited  the  example  of  the  President's  receipt  of  presents  or  emoluments 
from  a  foreign  power  in  violation  of  the  constitutional  prohibition  of 
Article  I,  section  9.^-  In  the  same  convention  George  Mason  argued 
that  the  President  might  use  his  pardoning  j^ower  to  "pardon  crimes 
which  were  advised  by  himself"  or,  before  indictment  or  conviction, 
"to  stop  inquiry  and  prevent  detection."  James  Madison  responded: 

[I]f  the  President  be  connected,  in  any  suspicious  manner, 
with  any  person,  and  there  be  grounds  to  believe  he  will 

^T  United  States  V.  Burr,  25  Fed.  Cas.  1,  159   (No.  14,  693)    (C.C.D.  Va.  1807). 
M  2  Farrand  550. 

^The  Federalist  No.  65  at  423-24    (Modern  Library  ed.)    (A.  Hamilton)    (emphasis  In 
original). 

80  4  Elliot  281. 

81  3  Elliot  201. 
«2  3  Elliot  486. 
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shelter  him,  the  House  of  Representatives  can  impeach  him; 
they  can  remove  him  if  found  guilty.  .  .  .*'" 

In  reply  to  the  suggestion  that  the  President  could  summon  the  Sen- 
ators of  only  a  few  states  to  ratify  a  treaty,  Madison  said, 

Were  the  President  to  commit  any  thing  so  atrocious  .  .  . 
he  would  be  impeached  and  convicted,  as  a  majority  of  the 
states  would  be  affected  by  his  misdemeanor.*'^ 

Edmund  Randolph  referred  to  the  checks  upon  the  President : 

It  has  too  often  happened  that  powers  delegated  for  the 
purpose  of  promoting  the  happiness  of  a  community  have 
been  perverted  to  the  advancement  of  the  personal  emolu- 
ments of  the  agents  of  the  people ;  but  the  powers  of  the  Presi- 
dent are  too  well  guarded  and  checked  to  warrant  this  illiberal 
aspersion/'^ 

Randolph  also  asserted,  however,  that  impeachment  would  not  reach 
errors  of  judgment :  "No  man  ever  thought  of  impeaching  a  man  for 
an  opinion.  It  would  be  impossible  to  discover  whether  the  error  in 
opinion  resulted  from  a  wilful  mistake  of  the  heart,  or  an  involuntary 
fault  of  the  head.''  '•" 

James  Iredell  made  a  similar  distinction  in  the  North  Carolina 
convention,  and  on  the  basis  of  this  principle  said,  "I  suppose  the  only 
instances,  in  which  the  President  would  be  liable  to  impeachment, 
would  be  where  he  had  received  a  bribe,  or  had  acted  from  some  cor- 
rupt motive  or  other.''  ^'  But  he  went  on  to  argue  that  the  President 

must  certainly  be  punishable  for  giving  false  information  to 
the  Senate.  He  is  to  regulate  all  intercourse  with  foreign 
powers,  and  it  is  his  duty  to  impart  to  the  Senate  every  mate- 
rial intelligence  he  receives.  If  it  should  appear  that  he  has 
not  given  them  full  information,  but  has  concealed  important 
intelligence  which  he  ought  to  have  communicated,  and  by 
that  means  induced  them  to  enter  into  measures  injurious  to 
their  country,  and  which  they  would  not  have  consented  to 
had  the  true  state  of  things  been  disclosed  to  them, — in  this 
case,  I  ask  whether,  upon  an  impeachment  for  a  misdemeanor 
upon  such  an  account,  the  Senate  would  probably  favor  him.^^ 

In  sliort,  the  framers  who  discussed  impeachment  in  the  state  ratify- 
ing conventions,  as  well  as  other  delegates  who  favored  the  Constitu- 
tion,''^ implied  that  it  reached  offenses  against  the  government,  and 

«■■'  3  Elliot  497-98.  Madison  went  on  to  say.  contrary  to  his  position  in  the  Philadelphia 
convention,  that  the  President  could  be  suspended  when  suspected,  and  his  powers  would 
devolve  on  the  Vice  President,  who  could  likewise  be  suspended  until  impeached  and  con- 
victed. If  he  were  also  suspected.  Id.  498. 

9»  •>  Klliot  riOO.  John  Rutledge  of  South  Carolina  made  the  same  point,  asking  "whether 
frentlemen  seriously  could  suppose  that  a  President,  who  has  a  character  at  stake,  would 
bo  siifh  a  fool  and  knave  as  to  .ioin  with  ten  others  [two-thirds  of  a  minimal  quorum  of 
the  Senate]  to  tear  up  liberty  by  the  roots,  when  a  full  Senate  were  competent  to  impeach 
him."  4  Klliot  2i;8. 

o^ii  Klliot  117. 

«•  3  Elliot  401. 

""4  Elliot  126. 

•8  4  Klliot  127. 

69  por  example.  Wilson  Nicholas  in  the  Virginia  convention  asserted  that  the  President 
"is  personally  amenable  for  his  mal-adminlstration"  through  Impeachment.  3  Elliot  17: 
Oeorge  Nicholas  in  the  same  convention  referred  to  the  Presidents  impeachability  if  he 
"deviates  from  his  dut.v,"  Id.  240.  Archibald  MacLalne  in  the  South  Carolina  convention 
also  referred  to  the  President's  impeachability  for  "any  maladministration  in  his  office.' 
4  Elliot  47  :  and  Reverend  Samuel  Stillman  of  Massachusetts  referred  to  his  impeacha- 
bility for  "malconduct,"  asking,  "With  such  a  prospect,  who  will  dare  to  abuse  the 
powers  vested  in  him  by  the  people?"  2  Elliot  169. 
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especially  abuses  of  constitutional  duties.  The  opponents  did  not  aro-ne 
that  the  grounds  for  impeachment  liad  been  limited  to  criminal 
offenses. 

An  extensive  discussion  of  the  scope  of  the  impeachment  power 
occurred  in  the  House  of  Representatives  in  the  First  Session  of  the 
First  Congress.  The  House  was  debating  the  power  of  the  President 
to  remove  the  head  of  an  executive  department  appointed  by  him  with 
the  advice  and  consent  of  the  Senate,  an  issue  on  wdiicli  it  ultimately 
adopted  the  position,  urged  primarily  by  James  Madison,  that  the 
Constitution  vested  the  power  exclusively  in  the  President.  The  dis- 
cussion in  tlie  House  lends  support  to  the  view  that  the  framers 
intended  the  irnpeachnient  power  to  reach  failure  of  the  President  to 
discharge  the  responsibilities  of  his  office.^" 

Madison  argued  during  the  debate  that  the  President  would  be  sub- 
ject to  impeachment  for  "the  wanton  removal  of  meritorious  officers.''"^ 
He  also  contended  that  the  power  of  the  President  unilaterally  to  re- 
move subordinates  w^as  ""absolutely  necessai-y''  because  "it  will  make 
him  in  a  peculiar  manner,  responsible  for  [the]  conduct''  of  executive 
officers.  It  would,  Madison  said, 

subject  him  to  impeachment  himself,  if  he  suffers  them  to  per- 
petrate with  impunity  high  crimes  or  misdemeanors  against, 
the  United  States,  or  neglects  to  superintend  their  conduct,  so 
as  to  check  their  excesses. '- 

Elbi-idge  Gerry  of  Massachusetts,  who  had  also  been  a  f  ramer  though 
he  liad  opposed  the  ratification  of  the  Constitution,  disagreed  with 
Madison's  contentions  about  the  impeachability  of  the  President.  He 
could  not  be  impeached  for  dismissing  a  good  officer,  Geriy  said,  be- 
cause he  Avould  be  "doing  an  act  which  the  Legislature  has  submitted 
to  his  discretion."  ^^'  And  he  should  not  be  held  responsible  for  the  acts 
of  subordinate  officers,  Avho  w^ere  themselves  subject  to  impeachment 
and  should  bear  their  own  responsibility.'^'* 

Another  framer,  Abraham  Baldwin  of  Georgia,  who  supported 
Madison's  position  on  the  power  to  remove  subordinates,  spoke  of 
the  President's  impeachability  for  failure  to  perform  the  duties  of 
the  executive.  If,  said  Baldwin,  the  President  "in  a  fit  of  passion" 
removed  "all  the  good  officers  of  the  Government"  and  the  Senate  were 
unable  to  choose  qualified  successors,  the  consequence  would  be  that 
the  President  "would  be  obliged  to  do  the  duties  himself;  or,  if  he 
did  not,  we  would  impeach  him,  and  turn  him  out  of  office,  as  he  had 
done  others."  ''^ 


">  Chief  Justice  Taft  wrote  with  reference  to  the  removal  power  debate  in  the  opinion  for 
the  Court  in  Myers  v.  United  States,  that  constitutional  decisions  of  the  First  Congress 
"have  always  been  regarded,  as  they  should  be  regarded,  as  of  the  greatest  weight  in  the 
Interpretation  of  that  fundamental  Instrument."  272  U.S.  52,  174-75    (1926). 

■11  Annals  of  Cong.  498  (1789). 

''-Jd.  372-73. 

™/rf.  502. 

'*  Id.  535-36.  Gerry  also  implied,  perhaps  rhetorically,  that  a  violation  of  the  Constitu- 
tion was  grounds  for  impeachment.  If,  he  said,  the  Constitution  failed  to  include  provision 
for  removal  of  executive  officers,  an  attempt  by  the  legislature  to  cure  the  omission 
would  be  an  attempt  to  amend  the  Constitution.  But  the  Constitution  provided  procedures 
for  its  amendment,  and  "an  attempt  to  amend  It  in  any  other  way  may  be  a  high  crime 
or  misdemeanor,  or  perhaps  something  worse."  Id.  503. 

•^/rf.  John  Vining  of  Delaware  commented  : 

"The  President.  What  are  his  duties?  To  see  the  laws  faithfully  executed;  if  he  does 
not  do  this  effectually,  he  is  responsible.  To  whom?  To  the  people.  Have  thev  the  means 
of  calling  him  to  account,  and  punishing  him  for  neglect?  They  have  secured  it  In  the 
Constitution,  by  Impeachment,  to  be  presented  by  their  immediate  representatives :  if 
they  fail  here,  they  have  another  check  when  the  time  of  election  comes  round.  '  Id.  572. 
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Those  wlio  asserted  that  the  President  has  exclusive  removal  power 
sii<j<Tested  that  it  was  necessary  because  impeachment,  as  P]lias  Boudi- 
not  of  New  Jersey  contended,  is  "intended  as  a  punishment  for  a  crime, 
and  not  intended  as  the  ordinary  means  of  re-arrangino^  the  Depart- 
ments.*' '*  Boudinot  suggested  that  disability  resulting  from  sickness 
or  accident  "would  not  furnish  any  good  ground  for  impeachment; 
it  could  not  be  laid  as  treason  or  bribery,  nor  perhaps  as  a  high  crime 
or  misdemeanor."  "  Fisher  Ames  of  Massachusetts  argued  for  the 
President's  removal  power  because  "mere  intention  [to  do  a  mischief] 
would  not  be  cause  of  impeachment"  and  "there  may  be  numerous 
causes  for  removal  which  do  not  amount  to  a  crime."  "^  Later  in  the 
same  speech  Ames  suggested  that  impeachment  was  available  if  an 
officer  "misbehaves"  ^^  and  for  "mal-conduct."  ^° 

One  further  piece  of  contemporary  evidence  is  provided  by  the 
T.eetiires  on  Law  delivered  by  James  Wilson  of  Pennsylvania  in  1790 
and  1791.  Wilson  described  impeachments  in  the  United  States  as  "con- 
iined  to  political  characters,  to  political  crimes  and  misdemeanors,  and 
to  political  punishment."  ^^  And,  he  said : 

The  doctrine  of  impeachments  is  of  high  import  in  the  con- 
stitutions of  free  states.  On  one  hand,  the  most  powerful  mag- 
istrates should  be  amenable  to  the  law:  on  the  other  hand, 
elevated  characters  should  not  be  sacrificed  merely  on  account 
of  their  elevation.  No  one  should  be  secure  while  he  violates 
the  constitution  and  the  laws :  every  one  should  be  secure  while 
he  observes  them.^- 

From  the  comments  of  the  framers  and  their  contemporaries,  the 
remarks  of  the  delegates  to  the  state  ratifying  conventions,  and  the 
removal  power  debate  in  the  First  Congress,  it  is  apparent  that  the 
scope  of  impeachment  was  not  viewed  narrowly.  It  was  intended  to 
provide  a  check  on  the  President  through  imj^eachment,  but  not  to  make 
him  dependent  on  the  unbridled  will  of  the  Congress. 

Impeachment,  as  Justice  Joseph  Story  wrote  in  his  Co'mmentaries  on 
tlie  Constitution  in  1833,  applies  to  offenses  of  "a  political  character" : 

Not  but  that  crimes  of  a  strictly  legal  character  fall  within 
the  scope  of  the  power  .  .  . ;  but  that  it  has  a  more  enlarged 
operation,  and  reaches,  what  are  aptly  termed  political  of- 
fenses, growing  out  of  personal  misconduct  or  gross  neglect, 
or  usurpation,  or  habitual  disregard  of  the  public  interests, 
in  the  discharge  of  the  duties  of  political  office.  These  are  so 
various  in  their  character,  and  so  indefinable  in  their  actual 
involutions,  that  it  is  almost  impossible  to  provide  systemat- 
ically for  them  by  positive  law.  They  must  be  examined  upon 
very  broad  and  comprehensive  principles  of  public  policy  and 

™/f7.  37.5. 

"7  Id. 

''"Id.  474. 

™/(f.  475. 

80  /(J  477  fjijjg  proponents  of  the  President's  removal  power  were  careful  to  preserve 
Impeachment  as  a  supplementary  method  of  removing  executive  officials.  Madison  said 
impoacliment  will  reach  a  subordinate  "whose  bad  actions  may  be  connived  at  or  overlooked 
by  the  President."  Id.  372.  Abraham  Baldwin  said  : 

"The  Constitution  provides  for — what?  That  no  bad  man  should  come  into  oflBce.  .  .  .  But 
suppose  that  one  such  could  be  cot  in,  he  can  be  got  out  again  in  despite  of  the  President. 
We  can  impeach  him,  and  drag  him  from  his  place  .  .  .  ."  Id.  558. 

*i  Wilson,  Lectures  on  Law,  in  1  The  Works  of  James  Wilson  426  (R.  McCloskey  ed. 
1967). 

82 /rf,  425. 
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duty.  They  must  be  judged  of  by  the  habits  and  rules  and 
principles  of  diplomacy,  or  departmental  operations  and 
arrangements,  of  parliamentary  practice,  of  executive  cus- 
toms and  negotiations  of  foreign  as  well  as  domestic  political 
movements;  and  in  short,  by  a  great  variety  of  circumstan- 
ces, as  well  those  which  aggravate  as  those  which  extenuate 
or  justify  the  offensive  acts  which  do  not  properly  belong  to 
the  judicial  character  in  the  ordinary  administration  of  jus- 
tice, and  are  far  removed  from  the  reach  of  municipal  juris- 
prudence.®^ 

C.  The  American  Impeachment  Cases 

Thii-teen  officers  have  been  impeached  by  the  House  since  1787 :  one 
President,  one  cabinet  officer,  one  United  States  Senator,  and  ten  Fed- 
eral judges.^^  In  addition  there  have  been  numerous  resolutions  and 
investigations  in  the  House  not  resulting  in  impeachment.  However, 
the  action  of  the  House  in  declining  to  impeach  an  officer  is  not  par- 
ticularly illuminating.  The  reasons  for  failing  to  impeach  are  gen- 
erally not  stated,  and  may  have  rested  upon  a  failure  of  proof,  legal 
insufficiency  of  the  grounds,  political  judgment,  the  press  of  legisla- 
tive business,  or  the  closeness  of  the  expiration  of  the  session  of  Con- 
gress. On  the  other  hand,  when  the  House  has  voted  to  impeach  an 
officer,  a  majority  of  the  Members  necessarily  have  concluded  that  the 
conduct  alleged  constituted  grounds  for  impeachment.®^ 

Does  Article  III,  Section  1  of  the  Constitution,  which  states  that 
judges  "shall  hold  their  Offices  during  good  Behaviour,"  limit  the 
relevance  of  the  ten  impeachments  of  judges  with  respect  to  presi- 
dential impeachment  standards  as  has  been  argued  by  some?  It  does 
not.  The  argument  is  that  "good  behavior"  implies  an  additional 
ground  for  impeachment  of  judges  not  applicable  to  other  civil  officers. 
However,  the  only  impeachment  provision  discussed  in  the  Convention 
and  included  in  tlie  Constitution  is  Article  II,  Section  4,  which  by  its 
express  terms,  applies  to  all  civil  officers,  including  judges,  and  defines 
impeachment  oft'enses  as  "Treason,  Bribery,  and  other  high  Crimes  and 
Misdemeanors," 

In  any  event,  the  interpretation  of  the  "good  behavior"  clause 
adopted  by  the  House  has  not  been  made  clear  in  any  of  the  judicial 
impeachment  cases.  Whichever  view  is  taken,  the  judicial  impeach- 
ments have  involved  an  assessment  of  the  conduct  of  the  officer 
in  terms  of  the  constitutional  duties  of  his  office.  In  this  respect,  the 
impeachments  of  judges  are  consistent  with  the  three  impeachments 
of  non- judicial  officers. 

Each  of  the  thirteen  American  impeachments  involved  charges  of 
misconduct  incompatible  with  the  official  position  of  the  officeholder. 

*^' 1  •/.  story  Commentaries  on  the  Constitution  of  the  United  States,  §  764,  at  559  (5th 
ed.  1905). 

^*  Eleven  of  these  officers  were  trier!  in  the  Senate.  Artifles  of  impeachment  were  pre- 
sented to  the  Senate  against  a  twelfth  (Judge  English),  but  he  resigned  shortly  before 
the  trial.  The  thirteenth   (.Judge  Delahay)   resigned  before  articles  could  be  drawn. 

See  Appendix  B  for  a  brief  synopsis  of  each  impeachment. 

^'  Only  four  of  the  thirteen  impeachments — all  involving  judges — have  resulted  in 
conviction  in  the  Senate  and  removal  from  oflBce.  While  conviction  and  removal  show 
that  the  Senate  agreed  with  the  House  that  the  charges  on  which  conviction  occurred 
stated  legally  sufficient  grounds  for  impeachment,  acquittals  offer  no  guidance  on  this 
question,  as  they  may  have  resulted  from  a  failure  of  proof,  other  factors,  or  a  determi- 
nation by  more  than  one  third  of  the  Senators  (as  In  the  Blount  and  Belknap  impeach- 
ments) that  trial  or  conviction  was  inappropriate  for  want  of  jurisdiction. 
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This  conduct  falls  into  three  broad  categories:  (1)  exceeding  the  con- 
stitutional bounds  of  the  powers  of  the  office  in  derogation  of  the 
powers  of  another  branch  of  government;  (2)  behaving  in  a  manner 
grossly  incompatible  with  the  proper  function  and  purpose  of  the 
office;  and  (3)  employing  the  power  of  the  office  for  an  improper  pur- 
pose or  for  ])erson;il  gain/'' 

1.  EXCEEDING  THE  POWERS  OF  THE     OFFICE  IX  DEROGATION   OF  THOSE  OF 
ANOTHER    RRAXCH    OF    GOVERX^IENT 

The  first  American  impeachment,  of  Senator  William  Blount  in 
1797,  was  based  on  allegations  that  Blount  attempted  to  incite  the 
Creek  and  Cherokee  Indians  to  attack  the  Spanish  settlers  of  Florida 
and  Louisiana,  in  order  to  capture  the  territory  for  the  British.  Blount 
w^as  charged  with  engaging  in  a  conspiracy  to  compromise  the  neutral- 
ity of  the  United  States,  in  disregard  of  the  constitutional  provisions 
for  conduct  of  foreign  affairs.  He  was  also  charged,  in  effect,  xAth 
attempting  to  oust  the  President's  lawful  appointee  as  principal  agent 
for  Indian  affairs  and  replace  him  v.ith  a  rival,  thereby'  intruding 
upon  the  Presideiit's  supervision  of  the  executive  braTich.'^'' 

The  impeachment  of  President  Andrew  Johnson  in  1868  also  rested 
on  allegations  that  lie  had  exceeded  the  power  of  his  office  and  had 
failed  to  respect  the  prerogatives  of  Congress.  The  Johnson  impeach- 
ment grew  out  of  a  bitter  partisan  struggle  over  the  implementation 
of  T\Gconstruction  in  the  South  following  the  Civil  War.  Johnson  w^as 
charjjed  with  violation  of  the  Tenure  of  Office  Act,  which  purported 
to  take  away  the  President's  authority  to  remove  members  of  his  own 
cabinet  and  specifically  provided  that  violation  would  be  a  "high  mis- 
demeanor," as  well  as  a  crime.  Believing  the  Act  unconstitutional. 
Johnson  removed  Secretary  of  War  Edwin  M.  Stanton  and  was 
impeached  three  days  later. 

Nine  articles  of  impeachment  were  originally  voted  against  Johnson, 
all  dealing  with  his  removal  of  Stanton  and  the  appointment  of  a 
successor  without  the  advice  and  consent  of  the  Senate.  The  first 
article,  for  example,  charged  that  President  Johnson, 

unmindful  of  the  high  duties  of  this  office,  of  his  oath 
of  office,  and  of  the  requirement  of  the  Constitution  that  he 
should  take  care  that  the  laws  be  faithfully  executed,  did 
unlawfully,  and  in  violation  of  the  Constitution  and  laws  of 
the  United  States,  order  in  writing  the  removal  of  Edwin  M. 
Stanton  from  the  office  of  Secretary  for  the  Department  of 
War.«^ 

Two  more  articles  were  adopted  by  the  House  the  following  day. 
Article  Ten  charged  that  Johnson,  "unmindful  of  the  high  duties  of 
his  office,  and  the  dignity  and  proprieties  thereof."  had  made  inflam- 
matory speeches  that  attempted  to  ridicule  and  disgrace  the 
Confrress.^"  Article  Eleven  charged  him  with  attempts  to  prevent  the 

^"  A  proror'-irnl  notp  may  he  nsof"l.  Tlio  Honsp  rritos  hoth  a  rpsolntion  of  imppfichTiipnt 
aprainst  an  ofBcpr  and  articles  of  imppachment  containing  the  specific  charjres  that  will 
he  brought  to  trial  in  the  Senate.  Excppt  for  the  impeachment  of  Judge  Delahay,  the 
discussion  of  grounds  here  is  based  on  the  formal  articles. 

^"Aftor  Blount  hnd  -lopn  iiniienrliod  hv  the  TToiisp,  htit  before  trial  of  the  im,pp.nchTripnt. 
the  Sena tp  pxpclled  him  for  "having  been  guilty  of  a  high  misdemeanor,  entirely  Incon- 
sistent vith  his  public  trust  and  dut.v  as  a  Senator." 

"'<  Artic'e  orie  further  nllPTP'1  thnt  Johnson's  removal  of  Stfinton  was  unlawful  because  the 
Senate  had  earlier  re.iected  Johnson's  previous  suspension  of  him. 

*"  Quoting  from  speeches  which  Johnson  had  made  in  Washington,  D.C.,  Cleveland,  Ohio 
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execution  of  the  Tenure  of  Office  Act,  an  Army  appropriations  act,  and 
a  Reconstruction  act  designed  by  Congress  "for  the  more  efficient 
government  of  the  rebel  States."  On  its  face,  this  article  involved 
statutory  violations,  but  it  also  reflected  the  underlying  challenge  to 
all  of  Johnson's  post-war  policies. 

The  removal  of  Stanton  was  more  a  catalyst  for  the  impeachment 
than  a  fundamentnl  cause. ^°  Tlie  issue  between  the  President  and 
Congress  was  which  of  them  should  have  the  constitutional — and 
ultimately  even  the  military — power  to  make  and  enforce  Recon- 
struction policy  in  the  South.  Tlie  Johnson  impeachment,  like  tlie 
British  impeachments  of  great  ministers,  involved  issues  of  state  going 
to  the  heart  of  the  constitutional  division  of  executive  and  legislative 
power. 

2.    BEHA\^XG   IN    A    MANNER    GROSSLY   INCOMPATIBLE   WITH   THE   PROPER 
FUNCTION  AND  PURPOSE  OF  THE  OFFICE 

Judge  John  Pickering  was  impeached  in  1803,  largely  for  intoxica- 
tion on  tlie  bench.^^  Three  of  the  articles  alleged  errors  in  a  trial  in 
violation  of  his  trust  and  duty  as  a  judge;  the  fourth  charged  that 
Pickering,  "being  a  man  of  loose  morals  and  iiitemperate  habits,"  had 
appeared  on  the  bench  during  the  trial  in  a  state  of  total  intoxication 
and  had  used  profane  language.  Seventy-three  years  later  another 
judge,  Mark  Delahay,  was  impeached  for  intoxication  both  on  and 
oiY  the  bencli  but  resigned  before  articles  of  impeachment  were 
adopted. 

A  similar  concern  with  conduct  incompatible  with  the  proper  exer- 
cise of  judicial  office  appears  in  the  decision  of  the  House  to  impeach 
Associate  Supreme  Court  Justice  Samuel  Chase  in  1804.  The  House 
alleged  that  Justice  Chase  had  permitted  his  partisan  views  to  influ- 
ence his  conduct  of  two  trials  held  while  he  was  conducting  circuit 
court  several  years  earlier.  The  first  involved  a  Pennsylvania  farmer 
who  had  led  a  rebellion  against  a  Federal  tax  collector  in  1789  and  was 
later  charged  with  treason.  The  articles  of  impeachment  alleged  that 
"unmindful  of  the  solemn  duties  of  his  office,  and  contrary  to  the 
sacred  obligation"  of  his  oath.  Chase  "did  conduct  himself  in  a  man- 
ner highly  arbitrary,  oppressive,  and  imjust,"  citing  procedural  rul- 
ings against  the  defense. 

Similar  langTiage  appeared  in  articles  relating  to  the  trial  of  a  Vir- 
ginia printer  indi("ted  under  the  Sedition  Act  of  1798.  Specific  ex- 
amples of  Chase's  bias  were  alleged,  and  his  conduct  was  characterized 
as  "an  indecent  solicitude  .  .  .  for  the  conviction  of  the  accused,  un- 
becoming even  a  public  prosecutor  but  highly  disgi-aceful  to  the  char- 
acter of  a  judge,  as  it  was  subversive  of  justice."  The  eighth  article 
charged  that  Chase,  "disregarding  the  duties  ...  of  his  judicial  char- 
acter. .  .  .  did  .  .  .  prevert  his  official  right  and  duty  to  address  the 
grand  jury"  by  delivering  "an  intemperate  and  inflaminatory  political 
harangue."  Plis  conduct  was  alleged  to  be  a  serious  breach  of  his  duty 

nnrt  '>t.  Loiii^.  Mifjponri,  articlp  tpn  pronounced  thpse  speeches  "censurable  in  any,  [and] 
peculiarly  indecent  and  iinbecominrr  in  the  Cliief  Majristrate  of  the  Unite!  States."  By  means 
of  these  speeches,  the  article  conchulerl,  Johnson  had  brotijrht  the  hiizh  office  of  the  presi- 
dency "into  contempt,  ridicule,  and  disgrace,  to  the  great  scandal  of  all  good  citizens." 

'^  The  Judici.Ti-y  Cominittee  had  reported  a  resolution  of  impeach'iient  three  montlis  parlier 
charging  President  Johnson  in  its  report  with  omissions  of  duty,  usurpations  of  power, 
and  violations  of  his  oath  of  office,  the  laws  and  the  Constitution  in  his  conflict  of  Recon- 
struction. The  House  voted  down  the  resolution. 

»i  The  issue  of  Pickering's  insanity  was  raised  at  trial  in  the  Senate,  but  was  not  discussed 
by  the  House  when  it  voted  to  impeach  or  to  adopt  articles  of  impeachment. 
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to  judge  impartially  and  to  reflect  on  his  competence  to  continue  to 
exercise  the  office. 

Judge  West  H.  Humphrej^s  was  impeached  in  1862  on  charges  tliat 
he  joined  the  Confederacy  without  resigning  his  federal  judgeship."- 
Judicial  prejudice  against  Union  supporters  was  also  alleged. 

Judicial  favoritism  and  failure  to  give  impartial  consideration  to 
cases  before  him  were  also  among  the  allegations  in  the  impeachment 
of  Jiidge  George  W.  English  in  1926.  The  final  article  charged  that 
his  favoritism  had  created  distrust  of  the  disinterestedness  of  his 
official  actions  and  destroyed  public  confidence  in  his  court. "^ 

3.    EMPLOYING    THE    POWER    OF   THE    OFFICE    FOR    AN    IMPROPER    PURPOSE 

OR  PERSONAL  GAIN 

Two  types  of  official  conduct  for  improper  purposes  have  been 
alleged  in  past  impeachments.  The  first  type  involves  vindictive  use 
of  their  office  by  federal  judges;  the  second,  the  use  of  office  for  per- 
sonal gain. 

Judge  James  H.  Peck  was  impeached  in  1826  for  charging  with 
contempt  a  lawyer  who  had  publicly  criticized  one  of  his  decisions, 
imprisoning  him,  and  ordering  his  disbarment  for  18  months.  The 
House  debated  whether  this  single  instance  of  vindictive  abuse  of 
power  was  sufficient  to  impeach,  and  decided  that  it  was,  alleging  that 
the  conduct  was  unjust,  arbitrary,  and  beyond  the  scope  of  Peck's 
duty. 

Vindictive  use  of  power  also  constituted  an  element  of  the  charges 
in  two  other  impeachments.  Judge  George  W.  English  was  charged 
in  1926,  among  other  things,  with  threatening  to  jail  a  local  news- 
paper editor  for  printing  a  critical  editorial  and  with  summoning  local 
officials  into  court  in  a  non-existent  case  to  harangue  them.  Some  of 
the  articles  in  the  impeachment  of  Judge  Charles  Swayne  (1903) 
alleged  that  he  maliciously  and  unlawfully  imprisoned  two  lawyers 
and  a  litigant  for  contempt. 

Six  impeachments  have  alleged  the  use  of  office  for  personal  gain 
or  the  appearance  of  financial  impropriety  while  in  office.  Secretary 
of  War  William  W.  Belknap  was  impeached  in  1876  of  high  crimes  and 
misdemeanors  for  conduct  that  probably  constituted  bribery  and  cer- 
tainly involved  the  use  of  his  office  for  highly  improper  purposes- 
receiving  substantial  annual  payments  through  an  intermediary  in 
return  for  his  appointing  a  particular  post  trader  at  a  frontier  military 
post  in  Indian  territory. 

The  impeachments  of  Juds:es  Charles  Swayne  (1903),  Kobert  W. 
Archbald  (1912),  George  W.  English  (1926),  Harold  Louderback 
(1932)  and  Halsted  L.  Ritter  (1936)  each  involved  charges  of  the  use 
of  office  for  direct  or  indirect  personal  monetary  gain.'-'^  In  the 
Archbald  and  Eitter  cases,  a  number  of  allegations  of  improper 
conduct  were  combined  in  a  single,  final  article,  as  well  as  being 
charged  separately. 

9-  Although  some  of  the  lanfriiace  in  the  artiHes  siip^estod  treason,  only  high  orimes  and 
misdemeanors  were  alleged,  and  Humphrey's  offenses  were  characterized  as  a  failure  to  dis- 
charge his  judicial  duties.  .  „. 

"^  Some  of  the  .illegations  against  Judges  Harold  Louderback  (1932)  and  Halsted  Ritter 
(1936)  also  involved  judicial  favoritism  affecting  public  confidence  in  their  courts. 

'►' .ludge  Swayne  was  charged  with  falsifying  expense  accounts  and  using  a  railroad  car 
in  the  possession  of  a  receiver  he  had  appointed.  Judge  Archbald  was  charged  with  using 
his  office  to  secure  business  favors  from  litigants  and  potential  litigants  before  his  court. 
Judges  English,  Louderbacl<.  and  Ritter  were  charged  with  misusing  their  power  to  appoint 
and  set  the  fees  of  bankruptcy  receivers  for  personal  profit. 
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In  drawing  up  articles  of  impeachment,  the  Ploiise  has  placed  little 
emphasis  on  criminal  conduct.  Less  than  one-third  of  the  eighty-three 
articles  the  House  has  adopted  have  explicitly  charged  the  violation 
of  a  criminal  statute  or  used  the  word  "criminal"  or  "crime"  to  de- 
scribe the  conduct  alleged,  and  ten  of  the  articles  that  do  were  those 
involving  the  Tenure  of  Office  Act  in  the  impeadiment  of  President 
Andrew  Johnson.  The  House  has  not  always  used  the  technical  lan- 
guage of  the  criminal  law  even  when  the  conduct  alleged  fairly  clearly 
constituted  a  criminal  offense,  as  in  the  Humphreys  and  Bellaiap  im- 
peachments. ]\Ioreover,  a  number  of  aiticles,  even  though  they  may 
have  alleged  that  the  conduct  was  unlawful,  do  not  seem  to  state  crimi- 
nal conduct — including  Article  Ten  against  President  Andrew  John- 
son (charging  inflammatory  speeches),  and  some  of  the  charges 
against  all  of  the  judges  except  Humphreys. 

Much  more  common  in  the  articles  are  allegations  that  the  officer 
has  violated  his  duties  or  his  oath  or  seriously  undermined  public  con- 
fidence in  his  ability  to  perform  his  official  functions.  Recitals  that  a 
judge  has  brought  his  court  or  the  judicial  system  into  disrepute  are 
commonplace.  In  the  impeachment  of  President  Johnson,  nine  of  the 
articles  allege  that  he  acted  "unmindful  of  the  high  duties  of  his  office 
and  of  his  oath  of  office,"  and  several  specifically  refer  to  his  constitu- 
tional duty  to  take  care  that  the  laws  be  faithfully  executed. 

The  formal  language  of  an  article  of  impeachment,  however,  is  less 
significant  than  the  nature  of  the  allegations  that  it  contains.  All  have 
involved  charges  of  conduct  incompatible  with  continued  performance 
of  the  office ;  some  have  explicitly  rested  upon  a  "course  of  conduct"  or 
have  combined  disparate  charges  in  a  single,  final  article.  Some  of  the 
individual  articles  seem  to  have  alleged  conduct  that,  taken  alone, 
would  not  have  been  considered  serious,  such  as  two  articles  in  the  im- 
peachment of  Justice  Chase  that  merely  alleged  procedural  errors  at 
trial.  In  the  early  impeachments,  the  articles  were  not  prepared  until 
after  impeachment  had  been  voted  by  the  House,  and  it  seems  probable 
that  the  decision  to  impeach  was  made  on  the  basis  of  all  the  allega- 
tions viewed  as  a  whole,  rather  than  each  separate  charge.  Unlike  the 
Senate,  which  votes  separately  on  each  article  after  trial,  and  where 
conviction  on  but  one  article  is  required  for  removal  from  office,  the 
House  appears  to  have  considered  the  individual  offenses  less  sig- 
nificant than  what  they  said  together  about  the  conduct  of  the  of- 
ficial in  the  performance  of  his  duties. 

Two  tendencies  should  be  avoided  in  interpreting  the  American  im- 
peachments. The  first  is  to  dismiss  them  too  readily  because  most  have 
involved  judges.  The  second  is  to  make  too  much  of  them.  They  do  not 
all  fit  neatly  and  logically  into  categories.  That,  however,  is  in  keeping 
with  the  nature  of  tlie  remedy.  It  is  intended  to  reach  a  broad  variety 
of  conduct  by  officers  that  is  both  serious  and  incompatible  with  the 
duties  of  the  office. 

Past  impeachments  are  not  precedents  to  be  read  with  an  eye  for  an 
article  of  impeachment  identical  to  allegations  that  may  be  currently 
under  consideration.  The  American  impeachment  cases  demonstrate 
a  common  theme  useful  in  deteniiining  whether  grounds  for  impeach- 
ment exist — that  the  grounds  are  derived  from  understanding  the 
nature,  functions  and  duties  of  the  office. 
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III.  The  Criminality  Issue 

Tlic  phrase  "high  Crimes  and  Misdemeanors"  may  connote  "crimi- 
nality" to  some.  This  likely  is  the  predicate  for  some  of  the  contentions 
that  only  an  indictable  crime  can  constitute  impeachable  conduct. 
Other  advocates  of  an  indictable-offense  requirement  would  establish 
a  criminal  standard  of  impeachable  conduct  because  that  standard  is 
definite,  can  be  known  in  advance  and  reflects  a  contemporary  legal 
view  of  what  conduct  should  be  punished.  A  requirement  of  crimi- 
nality would  require  resort  to  familiar  criminal  laws  and  concepts  to 
serve  as  standards  in  the  impeachment  process.  Furthermore,  this 
would  pose  problems  concerning  the  applicability  of  standards  of  proof 
and  the  like  pertaining  to  the  trial  of  crimes.^ 

The  central  issue  raised  by  these  concerns  is  whether  requiring  an 
indictable  offense  as  an  essential  element  of  impeachable  conduct  is 
consistent  with  the  purposes  and  intent  of  the  f  ramers  in  establishing 
the  impeachment  power  and  in  setting  a  constitutional  standard  for  the 
exercise  of  that  power.  This  issue  must  be  considered  in  light  of  the 
historical  evidence  of  the  framers'  intent.^  It  is  also  useful  to  consider 
whether  the  purposes  of  impeachment  and  criminal  law  are  such  that 
indictable  offenses  can,  consistent  with  the  Constitution,  be  an  essen- 
tial element  of  grounds  for  impeachment.  The  impeachment  of  a  Presi- 
dent must  occur  only  for  reasons  at  least  as  pressing  as  those  needs  of 
government  that  give  rise  to  the  creation  of  criminal  offenses.  But  this 
does  not  mean  that  the  various  elements  of  proof,  defenses,  and  other 
substantive  concepts  surrounding  an  indictable  offense  control  the  im- 
peachment process.  Nor  does  it  mean  that  state  or  federal  criminal 
codes  are  necessarily  the  place  to  turn  to  provide  a  standard  under  the 
Ignited  States  Constitution.  Impeachment  is  a  constitutional  remedy. 
The  framers  intended  that  the  impeachment  language  they  employed 
should  reflect  the  grave  misconduct  that  so  injures  or  abuses  our  con- 
stitutional institutions  and  form  of  government  as  to  justify  impeach- 
ment. 

This  view  is  supported  by  the  historical  evidence  of  the  consti- 
tutional meaning  of  the  words  ''high  Crimes  and  Misdemeanors." 
That  evidence  is  set  out  above.^  It  establishes  that  the  phrase  "high 
Crimes  and  Misdemeanors" — which  over  a  period  of  centuries  evolved 
into  the  English  standard  of  impeachable  conduct — has  a  special 
historical  meaning  different  from  the  ordinary  meaning  of  the  terms 
"crimes"  and  "misdemeanors."^  "High  misdemeanors"  referred  to  a 


^  Sep  A.  Simpson,  A  1  rcatise  on  Federal  Impeachments  28-29  (1916).  It  has  also  been 
argued  that  because  Treason  and  Bribery  are  crimes,  "other  high  Crimes  and  Misdemean- 
ors" must  refer  to  crimes  under  the  ejusdem  generis  rule  of  construction.  But  ejnsdcm 
generis  merely  reouires  a  unifying  principle.  The  question  here  Is  whether  that  principle  Is 
criminality  or  rather  conduct  subversive  of  our  constitutional  institutions  and  form  of 
government. 

-  The  rulo  of  construction  against  redundancy  indicates  an  Intent  not  to  require  crimi- 
nality. If  criminality  is  required,  the  word  "Misdemeanors"  would  add  nothing  to  "high 
Crimes." 

=*  Soe  part  II. P.    supra,  pp.  7-17. 

*  See  part  II. B. 2.  supra,  pp.  11-13. 
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category  of  offenses  that  subverted  the  system  of  government.  Since 
the  fourteenth  century  the  phrase  "high  Crimes  and  Misdemeanors" 
had  been  used  in  English  iinpeachment  cases  to  charge  officials  with 
a  wide  range  of  criminal  and  non-criminal  offenses  against  the  insti- 
tutions and  fundamental  principles  of  English  government.^ 

There  is  evidence  that  the  framers  were  aware  of  this  special,  non- 
criminal meaning  of  the  phrase  "high  Crimes  and  Misdemeanors"  in 
the  English  law  of  impeachment.^  Not  only  did  Hamilton  acknowl- 
edge Great  Britain  as  "the  model  from  which  [impeachment]  has 
been  borrowed,"  but  George  Mason  referred  in  the  debates  to  the 
impeachment  of  Warren  Hastings,  then  pending  before  Parliarnent. 
Indeed,  Mason,  who  proposed  the  phrase  "high  Crimes  and  Misde- 
meanors," expressly  stated  his  intent  to  encompass  "[ajttempts  to 
subvert  the  Constitution."  "^ 

The  published  records  of  the  state  ratifying  conventions  do  not 
reveal  an  intention  to  limit  the  grounds  of  impeachment  to  crirninal 
offenses.®  James  Iredell  said  in  the  North  Carolina  debates  on  ratifica- 
tion : 

.  .  .  ,  the  person  convicted  is  further  liable  to  a  trial  at 
common  law,  and  may  receive  such  common-law  punishment 
as  belongs  to  a  description  of  such  offences  if  it  be  punish- 
able by  that  law.^ 

Likewise,  George  Nicholas  of  Virginia  distinguished  disqualification 
to  hold  office  from  conviction  for  criminal  conduct : 

If  [the  President]  deviates  from  his  duty,  he  is  responsible 
to  his  constituents.  .  .  .  He  will  be  absolutely  disqualified  to 
hold  any  place  of  profit,  honor,  or  trust,  and  liable  to  fur- 
ther punishment  if  he  has  committed  such  high  crimes  as 
are  punishable  at  common  law.^° 

The  post-convention  statements  and  writings  of  Alexander  Hamil- 
ton, James  Wilson,  and  James  Madison — each  a  participant  in  the 
Constitutional  Convention — show  that  they  regarded  impeachment 
as  an  appropriate  device  to  deal  with  offenses  against  constitutional 
government  by  those  who  hold  civil  office,  and  not  a  device  limited 
to  criminal  offenses.^^  Hamilton,  in  discussing  the  advantages  of  a 
single  rather  than  a  plural  executive,  explained  that  a  single  execu- 
tive gave  the  people  "the  opportunity  of  discovering  with  facility 
and  clearness  the  misconduct  of  the  persons  they  trust,  in  order  either 
to  their  removal  from  office,  or  to  their  actual  punishment  in  cases 
which  admit  of  it."  ^^  Hamilton  further  wrote:  "Man,  in  public  trust, 
will  much  oftener  act  in  such  a  manner  as  to  render  him  unworthy 
of  being  any  longer  trusted,  than  in  such  a  manner  as  to  make  him 
obnoxious  to  legal  punishment."  ^^ 

The  American  experience  with  impeachment,  which  is  summarized 
above,  reflects  the  principle  that  impeachable  conduct  need  not  be 

^  See  part  II. A.  supra,  pp.  5—7. 

8  See  part  II.B.2.  supra,  pp.  12-13. 

"  See  Jd.,  p.  11. 

s  See  part  II.B.3.  supra,  pp.  13-15. 

B  4  Elliot  114. 

i«  3  Elliot  240. 

^  See  part  II.B.l.  supra  p.  9  ;  part  1I.B.3.  supra,  pp.  13-15,  16. 

12  Federalist  No.  70,  at  461. 

"  Id.  at  459. 
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criminal.  Of  the  tliirteen  impeachments  voted  by  the  House  since 
1789,  at  least  ten  involved  one  or  more  allegations  that  did  not  charge 
a  violation  of  criminal  law.^* 

Impeachment  and  the  criminal  law  serve  fundamentally  different 
purposes.  Impeachment  is  the  first  step  in  a  remedial  process — re- 
moval from  office  and  possible  disqualification  from  holding  future 
office.  The  purpose  of  impeachment  is  not  personal  punishment ;  ^^ 
its  function  is  primarily  to  maintain  constitutional  government.  Fur- 
thermore, the  Constitution  itself  provides  that  impeachment  is  no 
substitute  for  the  ordinary  process  of  criminal  law  since  its  specifies 
that  impeachment  does  not  immunize  the  officer  from  criminal  liabilitt^ 
for  his  wrongdoing.^^ 

The  general  applicability  of  the  criminal  law  also  makes  it  inap- 
propriate as  the  standard  for  a  process  applicable  to  a  highly  spe- 
cific situation  such  as  removal  of  a  President.  The  criminal  law  sets 
a  general  standard  of  conduct  that  all  must  follow.  It  does  not  address 
itself  to  the  abuses  of  presidential  power.  In  an  impeachment  pro- 
ceeding a  President  is  called  to  account  for  abusing  powers  that 
only  a  President  possesses. 

Other  characteristics  of  the  criminal  law  make  criminality  inap- 
propriate as  an  essential  element  of  impeachable  conduct.  "While 
the  failure  to  act  may  be  a  crime,  the  traditional  focus  of  criminal 
law  is  prohibitory.  Impeachable  conduct,  on  the  other  hand,  may 
include  the  serious  failure  to  discharge  the  affirmative  duties  imposed 
on  the  President  by  the  Constitution.  Unlike  a  criminal  case,  the  cause 
for  the  removal  of  a  President  may  be  based  on  his  entire  course  of 
conduct  in  office.  In  particular  situations,  it  may  be  a  course  of  con- 
duct more  than  individual  acts  that  has  a  tendency  to  subvert  consti- 
tutional government. 

To  confine  impeachable  conduct  to  indictable  offenses  may  well 
be  to  set  a  standard  so  restrictive  as  not  to  reach  conduct  that  might 
adversely  affect  the  system  of  government.  Some  of  the  most  grievous 
offenses  against  our  constitutional  form  of  government  may  not  entail 
violations  of  the  criminal  law. 


"  See  Part  II.C.  supra,  pp.  13-17. 

^  It  has  been  ari^ued  that  "[i]mpeachment  is  a  special  form  of  punishment  for  crime," 
but  that  cross  and  willful  nesilect  of  duty  would,  be  a  violation  of  the  oath  of  office  and 
"rs]uch  violation,  by  criminal  f*cts  of  commi§sii)n  or  omission,  is  the  only  nonindictable 
offense  for  which  tlie  President,  Vice  President,  iudges  or  other  civil  officers  can  be 
impeached."  I.  Brant,  Impen'chment,  Trials  and  Errors  18,  20,  23  (1972).  While  this 
approach  might  in  particular  instances  lead  to  the  same  results  as  the  approach  to 
impeachment  as  a  constitutional  remedy  for  action  incompatible  with  constitutional  govern- 
ment and  the  duties  of  constitutional  office,  it  is,  for  the  reasons  stated  in  this  memo- 
randum, the  latter  approach  that  best  reflects  the  intent  of  the  framers  and  the  constitu- 
tional function  of  Impeachment.  At  the  time  the  Constitution  was  adopted,  "crime"  and 
"PTinishment  for  crime"  were  terms  used  far  more  broadly  than  today.  The  seventh 
edition  of  Samuel  .Johnson's  dictionary,  published  in  17S5.  defines  "crime"  as  "an  act 
contrary  to  right,  an  offense  :  a  great  fault  :  an  act  of  wickedness."  To  the  extent  that 
the  debates  on  the  Constitution  and  its  ratification  refer  to  impeachment  as  a  form  of 
"punishment"  it  is  punishment  in  the  sense  that  toda.v  would  be  thought  a  non-criminal 
sanction,  such  as  removal  of  a  corporate  officer  for  misconduct  breaching  his  duties  to  the 
corporation. 

1"  It  is  sometimes  suggested  that  various  provisions  in  the  Constitution  exempting 
cases  of  impeachment  from  certain  provisions  relating  to  the  trial  and  punishment  of 
crimes  indicate  an  intention  to  require  an  indictable  offense  as  an  essential  element  of 
Impeachable  conduct.  In  addition  to  the  provision  referred  to  in  the  text  (Article  I, 
Section  3),  cases  of  impeachment  are  exempted  from  the  power  of  pardon  and  the  right  to 
trial  by  iury  in  Article  II,  Section  2  and  Article  III.  Section  2  respectively.  These  pro- 
visions* were  placed  in  the  Constitution  in  recognition  that  impeachable  conduct  man 
entail  criminal  conduct  and  to  make  it  clear  that  even  when  criminal  conduct  is  involved, 
the  trial  of  an  impeachment  was  not  Intended  to  be  a  criminal  proceeding.  The  sources 
quoted  at  notes  8-13.  supra,  show  the  understanding  that  Impeachable  conduct  may,  but 
need  not,  involve  criminal  conduct. 
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If  criminality  is  to  be  the  basic  element  of  impeachable  conduct,  what 
is  the  standard  of  criminal  conduct  to  be?  Is  it  to  be  criminality  as 
known  to  the  common  law,  or  as  divined  from  the  Federal  Criminal 
Code,  or  from  an  amalgam  of  State  criminal  statutes?  If  one  is  to  turn 
to  State  statutes,  then  which  of  those  of  the  States  is  to  obtain?  If 
the  present  Federal  Criminal  Code  is  to  be  the  standard,  then  which 
of  its  provisions  are  to  apply  ?  If  there  is  to  be  new  Federal  legislation 
to  define  the  criminal  standard,  then  presumably  both  the  Senate  and 
the  President  will  take  part  in  fixing  that  standard.  How  is  this  to  be 
accomplished  without  encroachment  upon  the  constitutional  provision 
that  "the  sole  power"  of  impeachment  is  vested  in  the  House  of 
Eepresentatives  ? 

A  requirement  of  criminality  would  be  incompatible  with  the  intent 
of  the  f ramers  to  provide  a  mechanism  broad  enough  to  maintain  the 
integrity  of  constitutional  government.  Impeachment  is  a  constitu- 
tional safety  valve;  to  fulfill  this  function,  it  must  be  flexible  enough 
to  cope  with  exigencies  not  now  foreseeable.  Congress  has  never  under- 
taken to  define  impeachable  offenses  in  the  criminal  code.  Even  respect- 
ing bribery,  which  is  specifically  identified  in  the  Constitution  as 
grounds  for  impeachment,  the  federal  statute  establishing  the  criminal 
offense  for  civil  officers  generally  was  enacted  over  seventy-five  years 
after  the  Constitutional  Convention.^^ 

In  sum,  to  limit  impeachable  conduct  to  criminal  offenses  would  be 
incompatible  with  the  evidence  concerning  the  constitutional  meaning 
of  the  phrase  "high  Crimes  and  Misdemeanors"  and  would  frustrate 
the  purpose  that  the  framers  intended  for  impeachment.  State  and 
federal  criminal  laws  are  not  written  in  order  to  preserve  the  nation 
against  serious  abuse  of  the  presidential  office.  But  this  is  the  purpose 
of  the  constitutional  provision  for  the  impeachment  of  a  President  and 
that  purpose  gives  meaning  to  "high  Crimes  and  Misdemeanors." 

"  It  appears  from  the  annotations  to  the  Revised  Statutes  of  1873  that  bribery  was  not 
made  a  federal  crime  until  1790  for  judges,  1853  for  Members  of  Congress,  and  1863  for 
other  civil  officers.  U.S.  Rev.  Stat.,  Title  LXX,  Ch.  6,  §§5499-502.  This  consideration 
strongly  suggests  that  conduct  not  amounting  to  statutory  bribery  may  nonetheless  con- 
stitute the  constitutional  "high  Crime  and  Misdemeanor"  of  bribery. 
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IV.  Conclusion 

Impeacliment  is  a  constitutional  reined}^  addressed  to  serious  ofienses 
against  the  system  of  government.  The  purpose  of  impeachment  under 
the  Constitution  is  indicated  by  the  limited  scope  of  the  remedy  (re- 
moval from  office  and  possible  disqualification  from  future  office)  and 
by  the  stated  grounds  for  impeachment  (treason,  bribery  and  other 
high  crimes  and  misdemeanors) .  It  is  not  controlling  whether  treason 
and  bribery  are  criminal.  More  important,  they  are  constitutional 
vrrongs  that  subvert  the  structure  of  government,  or  undermine  the 
integrity  of  office  and  even  the  Constitution  itself,  and  thus  are  "high" 
offenses  in  the  sense  that  word  was  used  in  English  impeachments. 

The  framers  of  our  Constitution  consciously  adopted  a  particular 
phrase  from  the  English  practice  to  help  define  the  constitutional 
grounds  for  removal.  The  content  of  the  phrase  "high  Crimes  and  Mis- 
demeanors" for  the  framers  is  to  be  related  to  what  the  framers  knew, 
on  the  whole,  about  the  English  practice^ — the  broad  sweep  of  English 
constitutional  history  and  the  vital  role  impeachment  had  played  in 
the  limitation  of  royal  prerogative  and  the  control  of  abuses  of  minis- 
terial and  judicial  power. 

Impeachment  was  not  a  remote  subject  for  the  framers.  Even  as 
they  labored  in  Philadelphia,  the  impeachment  trial  of  Warren  Hast- 
ings, Governor-General  of  India,  was  pending  in  London,  a  fact  to 
which  George  Mason  made  explicit  reference  in  the  Convention.  What- 
ever may  be  said  on  the  merits  of  Hastings'  conduct,  the  charges  against 
him  exemplified  the  central  aspect  of  impeachment — the  parliamen- 
tary effort  to  reach  grave  abuses  of  governmental  power. 

The  framers  understood  quite  clearly  that  the  constitutional  system 
they  were  creating  must  include  some  ultimate  check  on  the  conduct 
of  the  executive,  particularly  as  they  came  to  reject  the  suggested 
plural  executive.  While  insistent  that  balance  between  the  executive 
and  legislative  braii'^hes  be  maintained  so  that  the  executive  would  not 
become  the  creature  of  the  legislature,  dismissible  at  its  will,  the  fram- 
ers also  recognized  tliat  some  means  would  be  needed  to  deal  with  ex- 
cesses by  the  executive.  Impeachment  was  familiar  to  them.  They 
understood  its  essential  constitutional  functions  and  perceived  its 
adaptability  to  the  American  contest. 

"WHiile  it  may  be  argued  that  some  articles  of  impeachment  have 
charged  conduct  that  constituted  crime  and  thus  that  criminality  is  an 
essential  ingredient,  or  that  some  have  charged  conduct  that  was  not 
criminal  and  thus  that  criminality  is  not  essential,  the  fact  remains 
that  in  the  English  practice  and  in  several  of  the  American  impeach- 
ments the  criminality  issue  was  not  raised  at  all.  The  emphasis  has  been 
on  the  significant  effects  of  the  conduct — underminin<r  the  integrity 
of  office,  disregard  of  consitutional  duties  and  oath  of  office,  arrogation 
of  power,  abuse  of  the  governmental  process,  adverse  impact  on  the 
system  of  government.  Clearly,  these  effects  can  be  brought  about  in 
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Ava3'S  not  anticipated  by  the  criminal  law.  Criminal  standards  and 
criminal  courts  were  established  to  control  individual  conduct.  Im- 
peachment was  evolved  by  Parliament  to  cope  with  both  the  inadequacy 
of  criminal  standards  and  the  impotence  of  courts  to  deal  with  the 
conduct  of  great  public  figures.  It  would  be  anomalous  if  the  framers, 
having  barred  criminal  sanctions  from  the  impeachment  remedy  and 
limited  it  to  removal  and  possible  disqualification  from  office,  intended 
to  restrict  the  grounds  for  impeachment  to  conduct  that  was  criminal. 

The  longing  for  precise  criteria  is  understandable :  advance,  precise 
definition  of  objective  limits  would  seemingly  serve  both  to  direct  fu- 
ture conduct  and  to  inhibit  arbitrary  reaction  to  past  conduct.  In  pri- 
vate affairs  the  objective  is  the  control  of  personal  behavior,  in  part 
through  the  punishment  of  misbehavior.  In  general,  advance  defini- 
tion of  standards  respecting  private  conduct  works  reasonably  well. 
However,  where  the  issue  is  presidential  compliance  with  the  con- 
stitutional requirements  and  limitations  on  the  presidency,  the  crucial 
factor  is  not  the  intrinsic  quality  of  behavior  but  the  significance  of 
its  effect  upon  our  constitutional  system  or  the  functioning  of  our 
government. 

It  is  useful  to  note  three  major  presidential  duties  of  broad  scope  that 
are  explicitly  recited  in  the  Constitution :  "to  take  Care  that  the  Laws 
be  faithfully  executed,''  to  "faithfully  execute  the  Office  of  President 
of  the  United  States"  and  to  "preserve,  protect,  and  defend  the  Con- 
stitution of  the  United  States'"  to  the  best  of  his  abilitj'.  The  first  is 
directly  imposed  by  the  Constitution;  the  second  and  third  are  in- 
chided  in  the  constitutionally  prescribed  oath  that  the  President  is  re- 
quired to  take  before  he  enters  upon  the  execution  of  his  office  and  are, 
tlierefore,  also  expressly  imposed  by  the  Constitution. 

The  duty  to  take  care  is  affirmative.  So  is  the  duty  faithfully  to 
execute  the  office,  A  President  must  carry  out  the  obligations  of  his 
office  diligently  and  in  good  faith.  The  elective  character  and  political 
role  of  a  President  make  it  difficult  to  define  faithful  exercise  of 
his  powers  in  the  abstract.  A  President  must  make  policy  and  exercise 
discretion.  This  discretion  necessarily  is  broad,  especially  in  emergency 
situations,  but  the  constitutional  duties  of  a  President  impose  limita- 
tions on  its  exercise. 

The  "take  care"  duty  emphasizes  the  responsibility  of  a  President 
for  the  overall  conduct  of  the  executive  branch,  which  the  Constitu- 
tion vests  in  him  alone.  He  must  take  care  that  the  executive  is  so  orga- 
nized and  operated  that  this  duty  is  performed. 

The  duty  of  a  President  to  "preserve,  protect,  and  defend  the  Con- 
stitution" to  the  best  of  his  ability  includes  the  duty  not  to  abuse  his 
powers  or  transgress  their  limits — not  to  violate  the  rights  of  citizens, 
such  as  those  guaranteed  by  the  Bill  of  Rights,  and  not  to'  act  in  dero- 
gation of  powers  vested  elsewhere  by  the  Constitution, 

Xot  all  presidential  misconduct  is  sufficient  to  coiistitute  grounds 
for  impeachment.  There  is  a  further  requirement — substantiality.  In 
deciding  whether  this  further  requirement  has  been  met,  the  facts 
must  be  considered  as  a  whole  in  the  context  of  the  office,  not  in  terms 
of  separate  or  isolated  events.  Because  impeachment  of  a  President  is 
a  grave  step  for  the  nation,  it  is  to  be  predicated  only  upon  conduct 
seriously  incompatible  with  either  the  constitutional  form  and  prin- 
ciples of  our  government  or  the  proper  performance  of  constitutional 
duties  of  the  presidential  office. 
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Appendixes 

APPENDIX  A 

Proceedings  of  the  Constitutional  Convention,  1787 
selection,  term  and  impeachment  of  the  executive 

The  Convention  first  considered  the  question  of  removal  of  the  ex- 
ecutive on  June  2,  in  Committee  of  the  Whole  in  debate  of  the  Virginia 
Plan  for  the  Constitution,  offered  by  Edmund  Eandolph  of  Virginia 
on  May  29.  Randolph's  seventh  resolution  provided :  "that  a  National 
Executive  be  instituted :  to  be  chosen  by  the  National  Legislature  for 
tlie  term  of  [  ]  years  .  .  .  and  to  be  ineligible  a  second  time ;  and  that 
besides  a  general  authority  to  execute  the  National  laws,  it  ought  to 
enjoy  tlie  Executive  rights  vested  in  Congress  by  the  Confederation."  ^ 
Eandolph's  ninth  resolution  provided  for  a  national  judiciary,  whose 
inferior  tribunals  in  the  first  instance  and  the  supreme  tribunal  in  the 
last  resort  Avould  hear  and  determine  (among  other  things)  "impeach- 
ments of  any  National  officers."  (1 :22) 

On  June  1,  the  Committee  of  the  "Whole  debated,  but  postponed  the 
(juestion  whether  the  executive  should  be  a  single  person.  It  then 
voted,  five  states  to  four,  that  tlie  term  of  the  executive  should  be  seven 
years.  (1:64)  In  the  course  of  the  debate  on  this  question.  Gunning 
Bedford  of  Delaware,  who  "was  strongly  opposed  to  so  long  a  term  as 
seven  years"  and  favored  a  triennial  election  with  ineligibility  after 
nine  years,  commented  that  "an  impeachment  would  reach  misfeasance 
only,  not  incapacity,"  and  therefore  Avould  be  no  cure  if  it  were  found 
that  the  first  magistrate  "did  not  possess  the  qualifications  ascribed  to 
him,  or  should  lose  them  after  his  appointment."  (1 :69) 

On  June  2,  the  Committee  of  the  Whole  agreed,  eight  states  to  two, 
that  the  executive  should  be  elected  by  the  national  legislature.  (1 :77) 
Thereafter,  John  Dickenson  of  Delaware  moved  that  the  executive 
be  made  removable  by  the  national  legislature  on  the  request  of  a  ma- 
jority of  the  legislatures  of  the  states.  It  was  necessary,  he  argued, 
"to  place  the  power  of  removing  somewhere,"  but  he  did  not  like  the 
plan  of  impeaching  the  great  officers  of  the  government  and  wished 
to  preserve  the  role  of  the  states.  Roger  Sherman  of  Connecticut 
suggested  that  the  national  legislature  should  be  empowered  to  re- 
move the  executive  at  pleasure  (1:85),  to  which  George  Mason  of 
Virginia  replied  that  "[s]ome  mode  of  displacing  an  unfit  magistrate" 
was  indispensable  both  because  of  "the  fallibility  of  those  who  choose" 
and  "the  corruptibility  of  the  man  chosen."  But  INIason  strongly  op- 
posed making  the  executive  "the  mere  creature  of  the  Legislature" 
as  violation  of  the  fundamental  principle  of  good  government.  James 
^ladison  of  Virginia  and  James  Wilson  of  Pennsylvania  argued 
against  Dickenson's  motion  because  it  would  put  small  states  on  an 

^1  The  Records  of  the  Federal  Convention  21  (M.  Farrand  ed.  1911).  All  references 
hereafter  in  this  appendix  are  given  parenthetically  in  the  text  and  refer  to  the  volume 
and  page  of  Farrand  (e.g.,  1 :  21). 
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equal  basis  with  large  ones  and  "enable  a  minority  of  the  people  to 
prevent  ye  remo\al  of  an  officer  who  had  rendered  himself  justly  crimi- 
nal in  the  eyes  of  a  majority ;  open  the  door  for  intrigues  agair^st  him 
in  states  where  his  administration,  though  just,  was  unpopular;  and 
tempt  him  to  pay  court  to  particular  states  whose  partisans  he  feared  or 
wished  to  engage  in  his  behalf.  (1 :86)  Dickenson's  motion  was  rejected, 
with  only  Delaware  voting  for  it.  (1 :87) . 

The  Committee  of  the  Whole  then  voted,  seven  states  to  two,  that 
the  executive  should  be  made  ineligible  after  seven  years  (1 :  88) . 

On  motion  of  Hugh  Williamson  of  North  Carolina,  the  Committee 
agreed,  apparently  without  debate,  to  add  the  clause  "and  to  be  re- 
movable on  impeachment  &  conviction  of  mal-practice  or  neglect  of 
duty."  (1:88) 

SINGLE  EXECUTIVE 

The  Committee  then  returned  to  the  question  whether  there  should 
be  a  single  executive.  Edmund  Randolph  argued  for  a  plural  execu- 
tive, primarily  because  "the  permanent  temper  of  the  people  was  ad- 
verse to  the  very  semblance  of  Monarchy."  (1:88)  (He  had  said 
on  June  I,  when  the  question  was  first  discussed,  that  he  regarded  a 
unity  in  the  executive  as  "the  foetus  of  monarchy."  (1 :66) ).  On  June 
4,  the  Committee  resumed  debate  of  the  issue,  with  James  Wilson 
making  the  major  argument  in  favor  of  a  single  executive.  The  motion 
for  a  single  executive  was  agreed  to,  seven  states  to  three.  (1:97). 

George  Mason  of  Virginia  was  absent  when  the  vote  was  taken ;  he 
returned  during  debate  on  giving  the  executive  veto  power  over  legis- 
lative acts.  In  arguing  against  the  executive's  appointment  and  veto 
power,  he  commented  that  the  Convention  was  constituting  "a  more 
dangerous  monarchy"  than  the  British  government,  "an  elective 
one."  (1 :101).  He  never  could  agree,  he  said  "to  give  up  all  the  rights 
of  the  people  to  a  single  Magistrate.  If  more  than  one  had  been  fixed 
on,  greater  powers  might  have  been  entrusted  to  the  Executive";  and 
he  hoped  that  the  attempt  to  give  such  powers  would  have  weight  later 
as  an  argument  for  a  plural  executive.  (1 :102) . 

On  June  13,  the  Committee  of  the  Whole  reported  its  actions  on 
Randolph's  propositions  to  the  Convention.  (1:228-32)  On  June  15, 
William  Patterson  of  New  Jersey  proposed  his  plan  as  an  alternative. 
Patterson's  resolution  called  for  a  federal  executive  elected  by  Con- 
gress, consisting  of  an  unstated  number  of  persons,  to  serve  for  an 
undesignated  term  and  to  be  ineligible  for  a  second  term,  removable 
by  Congress  on  application  by  a  majority  of  the  executives  of  the 
states.  The  major  purpose  of  the  Patterson  plan  was  to  preserve  the 
equality  of  state  representation  provided  in  the  Articles  of  Confedera- 
tion, and  it  was  on  this  issue  that  it  was  rejected.  (II :  242-^5)  The  Ran- 
dolph resolutions  called  for  representation  on  the  basis  of  population 
in  ])oth  houses  of  the  legislature.  (1 :  229-30)  The  Patterson  resolution 
was  debated  in  the  Committee  of  the  Whole  on  June  16,  18.  and  19. 
The  Committee  agreed  seven  states  to  three,  to  re-report  Randolph's 
resolutions  as  amended,  thereby  adhering  to  them  in  preference  to 
Patterson's.  (1:322) 
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SrXECTION    OF    THE    EXECUTIVE 


On  July  17,  the  Convention  began  debate  on  Randolpli's  ninth  reso- 
lution as  amended  and  reported  by  the  Committee  of  the  Whole.  The 
consideration  by  the  Convention  of  the  resolution  began  with  unani- 
mous agreement  that  the  executive  should  consist  of  a  single  person. 
(II :  29)  The  Convention  then  turned  to  the  mode  of  election.  It  voted 
against  election  by  the  people  instead  of  the  legislature,  proposed  by 
Gouverneur  Morris  of  Pennsylvania,  one  state  to  nine.  (II :  32)  Gouv- 
enieur  Morris  had  argued  that  if  the  executive  were  appointed  and 
impeachable  by  the  legislature,  he  "will  be  the  mere  crenture"  of  the 
legislature  (11:29),  a  view  which  James  Wilson  reiterated,  adding 
that  "it  was  notorious''  that  the  power  of  appointment  to  groat  offices 
"was  most  corruptly  managed  of  any  that  had  been  committed  to 
legislative  bodies."  (II :  32) 

Luther  Martin  of  Maryland  then  proposed  that  the  executive  be 
chosen  by  electors  appointed  by  state  legislators,  which  was  rejected 
eight  states  to  two,  and  election  by  the  legislature  was  passed 
unanimously.    (11:32) 

TERM    OF    THE    EXECUTIVE 

The  Convention  voted  six  states  to  four  to  strike  the  clause  making 
the  President  ineligible  for  reelection.  In  support  of  reeligibility, 
Gouverneur  Morris  argued  that  ineligibility  "tended  to  destroy  the 
great  motive  to  good  behaviour,  the  hope  of  being  rewarded  by  a 
re-appointment.  It  was  saying  to  him,  make  hay  while  the  sun  shines." 
(11:33) 

The  question  of  the  President's  term  was  then  considered.  A  motion 
to  strike  the  seven  year  term  and  insert  "during  good  behavior"  failed 
by  a  vote  of  four  states  to  six.  (II :  36)  In  his  Journal  of  the  Proceed- 
ings, James  Madison  suggests  that  the  "probable  object  of  this  motion 
was  merely  to  enforce  the  argument  against  re-eligibility  of  the  Execu- 
tive JMagistrate,  by  holding  out  a  tenure  during  good  behavior  as  the 
alternative  for  keeping  him  independent  of  the  Legislature."  (II :  33) 
After  this  vote,  and  a  vote  not  to  strike  seven  years,  it  was  unani- 
mouslv  agreed  to  reconsider  the  question  of  the  executive's  re-eligibil- 
ity. (11:36) 

JURISDICTION  OF  JUDICIARY  TO  TRY  IMPEACHMENTS 

On  July  18,  the  Conveiition  considered  the  resolution  dealing  with 
the  Judiciary.  The  mode  of  appointing  judges  was  debated,  George 
Mason  suggesting  that  this  question  "may  depend  in  some  degree  on 
the  mode  of  trying  impeachments,  of  the  Executive."  If  the  judges 
were  to  try  the  executive.  Mason  contended,  they  surel}-  ought  not  be 
appointed  by  him.  Mason  opposed  executive  appointment:  Gouver- 
neur Morris,  who  favored  it,  agreed  that  it  would  be  improper  for  the 
judges  to  try  an  impeachment  of  the  executive,  but  suggested  that  tliis 
was  not  an  argument  against,  their  appoint:nent  by  the  executive. 
(II:  41^2)   LTltimately,  after  the  Convention  divided  evenly  on  a 
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proposal  for  appointment  by  tlie  Executive  with  advice  and  consent 
of  the  second  branch  of  the  le^^islature,  the  question  was  postponed. 
(II:  44)  Tlie  Convention  did.  however,  unanimously  agree  to  strike 
the  languao-e  giving  the  judiciary  jurisdiction  of  ''impeachments  of 
national  officers."  (11:46) 

REELECTION  OF  THE  EXECUTIVE 

On  July  19,  the  Convention  again  considered  the  eligibility  of  the 
executive  for  reelection.  (II :  51)  The  debate  on  this  issue  reintroduced 
the  question  of  the  mode  of  election  of  the  executive,  and  it  was  unani- 
mously agreed  to  reconsider  generally  the  constitution  of  the  exe<;u- 
tive.  The  debate  suggests  the  extent  of  the  delegates'  concern  about 
the  independence  of  the  executive  from  the  legislature.  Gouverneur 
Morris,  who  favored  reeligibility,  said: 

One  great  object  of  the  Executive  is  to  controul  the  Legis- 
lature. The  Legislature  will  continually  seek  to  aggrandize  & 
perpetuate  themselves;  and  will  seize  those  critical  moments 
produced  by  war,  invasion  or  convulsion  for  that  purpose. 
It  is  necessary  then  that  the  Executive  Magistrate  should  be 
the  guardian  of  the  people,  even  of  the  lower  classes,  agst. 
Legislative  tyramiy (II :  52) 

The  ineligibility  of  the  executive  for  reelection,  he  argued,  "will 
destroy  the  great  incitement  to  merit  public  esteem  b}'^  taking  away 
the  hope  of  being  rewarded  wdth  a  reappointment.  ...  It  will  tempt 
him  to  make  the  most  of  the  Short  space  of  time  allotted  him,  to  ac- 
cumulate wealth  and  provide  for  his  friends.  ...  It  will  produce  vio- 
lations of  the  very  Constitution  it  is  meant  to  secure,"  as  in  moments 
of  pressing  danger  an  executive  will  be  kept  on  despite  the  fonns  of 
the  Constitution.  And  INIorris  described  the  impeachability  of  the 
executive  as  "a  dangerous  part  of  the  plan.  It  will  hold  him  in  such 
dependence  that  he  will  be  no  check  on  the  Legislature,  will  not  be  a 
firm  guardian  of  the  people  and  of  the  public  interest.  He  will  be 
the  tool  of  a  faction,  of  some  leading  demagogue  in  the  Legislature." 
(11:53) 

Morris  proposed  a  popularly  elected  executive,  serving  for  a  two 
year  term,  eligible  for  reelection,  and  not  subject  to  impeachment.  He 
did  "not  regard  ...  as  formidable"  the  clanger  of  his  unimpeachability : 

There  must  be  certain  great  officers  of  State :  a  minister  of 
finance,  of  war,  of  foreign  affairs  &c.  These  he  presumes 
will  exercise  their  functions  in  subordination  to  the  Execu- 
tive, and  will  be  amenable  by  impeachment  to  the  public 
Justice.  Without  these  ministers  the  Executive  can  do  noth- 
ing of  consequence.  (11:53-54) 

The  remarks  of  other  delegates  also  focused  on  the  relationship  be- 
tween appointment  by  the  legislature  and  reeligibility,  and  James  Wil- 
son remarked  that  "the  unanimous  sense"  seemed  to  be  that  tho  execu- 
tive should  not  be  appointed  by  the  le^rislature  unless  he  was  ineligible 
for  a  second  time.  As  Elbridge  Gerry  of  Massachusetts  remarked, 
"[Making  the  executive  eligible  for  reappointment]  would  make  him 
absolutely  dependent."  (II:5Y)  Wilson  argued  for  popular  election, 
and  Gerry  for  appointment  by  electors  chosen  by  the  state  executivea. 
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SELECTION,  REELECTION   AND  TERM   OF  THE   EXECUTIVE 

Upon  reconsidering  the  mode  of  appointment,  the  Convention  voted 
six  States  to  three  for  appointment  by  electors  and  eight  States  to  two 
that  the  electors  should  be  chosen  by  State  legislatures.  (The  ratio  of 
electors  among  the  States  was  postponed.)  It  then  voted  eight  States 
to  two  against  the  executive's  ineligibility  for  a  second  term.  (11:58) 
A  seven-year  term  was  rejected,  three  States  to  five;  and  a  six-year 
term  adopted,  nine  States  to  one  (II  :58-59) . 

IMPEACHMENT   OF   THE   EXECUTIVE 

On  July  20,  the  Convention  voted  on  the  number  of  electors  for  the 
first  election  and  on  the  apportionment  of  electors  thereafter.  (II  :63) 
It  then  turned  to  the  provision  for  removal  of  the  executive  on  im- 
peachment and  conviction  for  "mal-practice  or  neglect  of  duty."  After 
debate,  it  was  agreed  to  retain  the  impeachment  provision,  eight  states 
to  two.  (II  :69)  This  was  the  only  time  during  the  Convention  that  the 
purpose  of  impeachment  was  specifically  addressed. 

Charles  Pinckney  of  South  Carolina  and  Gouverneur  Morris  moved 
to  strike  the  impeachment  clause,  Pinckney  observing  that  the  execu- 
tive "[ought  not  to]  be  impeachable  w^hilst  in  office."  (A  number  of 
State  constitutions  then  provided  for  impeachment  of  the  executive 
only  after  he  had  left  office.)  James  Wilson  and  William  Davie  of 
Xorth  Carolina  argued  that  the  executive  should  be  impeachable  while 
in  office,  Davie  commenting : 

If  he  be  not  impeachable  whilst  in  office,  he  will  spare  no 
efforts  or  means  whatever  to  get  himself  re-elected. 

Davie  called  his  impeachability  while  in  office  "an  essential  security 
for  the  good  behaviour  of  the  Executive."  (II  :64) 

Gouverneur  Morris,  reiterating  his  previous  argument,  contended 
that  the  executive  "can  do  no  criminal  act  without  Coadjutors  who 
may  be  punished.  In  case  he  should  be  re-elected,  that  will  be  sufficient 
proof  of  his  innocence."  He  also  questioned  whether  impeachment 
would  result  in  suspension  of  the  executive.  If  it  did  not,  "the  mischief 
will  go  on" ;  if  it  did,  "the  impeachment  will  be  nearly  equivalent  to  a 
displacement,  and  will  render  the  Executive  dependent  on  those  who 
are  to  impeach."  (II :  64—65) 

As  the  debate  proceeded,  however,  Gouverneur  Morris  changed  his 
mind.  During  the  debate,  he  admitted  "corruption  &  some  few  other 
offenses  to  be  such  as  ought  to  be  impeachable,"  but  he  thought  they 
should  be  enumerated  and  defined.  (II:  65)  By  the  end  of  the  discus- 
sion, he  was,  he  said,  "now  sensible  of  the  necessity  of  impeachments, 
if  the  Executive  was  to  continue  for  any  time  in  office."  He  cited  the 
possibility  that  the  executive  might  "be  bribed  by  a  greater  interest 
to  betray  his  trust."  (il  :68)  Wliile  one  would  think  the  King  of  Eng- 
land well  secured  against  bribery,  since  "[h]e  has  as  it  were  a  fee  sim- 
ple in  the  whole  Kingdom,"  yet,  said  Morris,  "Charles  II  was  bribed 
by  Louis  XIV.  The  Executive  ought  therefore  to  be  impeachable  for 
treachery."  (II:  68-69)  Other  causes  of  impeachment  were  "[c]or- 
rupting  his  electors"  and  "incapacity,"  for  which  "he  should  be  pun- 
ished not  as  a  man,  but  as  an  officer,  and  punished  only  by  degradation 
from  his  office."  Morris  concluded :  "This  Magistrate  is  not  the  King 


2192 


but  the  prime-Minister.  The  people  are  the  Kin^."  He  added  that  care 
sliould  be  taken  to  provide  a  mode  for  making  him  amenable  to  justice 
that  would  not  make  him  dependent  on  the  legislature.  ( II :  69) 

George  Mason  of  Virginia  was  a  strong  advocate  of  the  impeach- 
ability  of  the  executive;  no  point,  he  said,  "is  of  more  importance  than 
that  the  right  of  impeachment  should  be  continued" : 

Shall  any  man  be  above  Justice?  Above  all  shall  that  man  be 
above  it,  who  can  commit  the  most  extensive  injustice?  When 
great  crimes  were  committed  he  Avas  for  punishing  the  prin- 
cipal as  well  as  the  Coadjutors. 

(This  comment  was  in  direct  response  to  Gouverncur  Morris's  original 
contention  that  the  executive  could  "do  no  criminal  act  without  Coad- 
jutors who  may  be  punished.")  Mason  went  on  to  say  that  he  favored 
election  of  the  executive  by  the  legislature,  and  that  one  objection  to 
electors  was  the  danger  of  their  being  corrupted  by  the  candidates. 
This,  he  said,  "furnished  a  peculiar  reason  in  favor  of  impeachments 
whilst  in  office.  Shall  the  man  who  has  practised  corruption  &  by  that 
means  procured  his  appointment  in  the  first  instance,  be  suffered  to 
escape  punishment,  by  repeating  his  guilt  ?"  (II  :65) 

Benjamin  Franklin  supported  impeachment  as  "favorable  to  the 
Executive."  At  a  time  when  first  magistrates  could  not  formally  be 
brought  to  justice,  "where  the  chief  Magistrate  rendered  himself 
obnoxious.  .  .  .  recourse  was  had  to  assassination  in  wch.  he  was  not 
only  deprived  of  his  life  but  of  the  opportunity  of  vindicating  his 
character."  It  was  best  to  provide  in  the  Constitution  "for  the  regular 
punishment  of  the  Executive  when  his  misconduct  should  deserve  it, 
and  for  his  honorable  acquittal  when  he  should  be  unjustly  accused." 
(11:65)  ^ 

James  Madison  argued  that  it  was  "indispensable  that  some  provi- 
sion should  be  made  for  defending  the  Community  agst  the  incapac- 
ity, negligence  or  perfidy  of  the  chief  Magistrate."  A  limited  term 
"was  not  a  sufficient  security.  He  might  lose  his  capacity  after  his 
appointment.  He  might  pervert  his  administration  into  a  scheme  of 
peculation  or  oppression.  He  might  betray  his  trust  to  foreign  powers." 
(II:  65-66)  It  could  not  be  presumed  that  all  or  a  majority  of  a  leg- 
islative body  would  lose  their  capacity  to  discharge  their  trust  or  be 
bribed  to  betray  it,  and  the  difficulty  of  acting  in  concert  for  purposes 
of  corruption  provided  a  security  in  their  case.  But  in  the  case  of  the 
Executive  to  be  administered  by  one  man,  "loss  of  capacity  or  corrup- 
tion was  more  within  the  compass  of  probable  events,  and  either  of 
them  might  be  fatal  to  the  Kepublic."  ( II :  66) 

Charles  Pinckney  reasserted  that  he  did  not  see  the  necessity  of 
impeachments  and  that  he  was  sure  "they  ought  not  to  issue  from  the 
Legislature  who  would  .  .  .  hold  them  as  a  rod  over  the  Executive 
and  by  that  means  effectually  destroy'  his  independence,"  rendering  his 
legislative  revisionary  power  in  particular  altogether  insignificant. 
(11:66) 

Elbridge  Gerry  argued  for  impeachment  as  a  deterrent:  "A  good 
magistrate  will  not  fear  them.  A  bad  one  ought  to  be  kept  in  fear  of 
them."  He  hoped  that  the  maxim  that  the  chief  magistrate  could  do 
no  wrong  "would  never  be  adopted  here."  (II :  66) 

Rufus  King  argued  against  impeachment  from  the  principle  of  the 
separation  of  powers.  Tlie  judiciary,  it  was  said,  would  be  impeach- 
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able,  but  that  was  because  they  held  their  place  durmg  good  behavior 
and  "[i]t  is  necessary  therefore  that  a  forum  should  be  established  for 
trying  misbehaviour."  (11:66)  The  executive,  like  the  legislature  and 
the  Senate  in  particular,  would  hold  office  for  a  limited  term  of  six 
years ;  "he  would  periodically  be  tried  for  his  behaviour  by  his  electors, 
who  would  continue  or  discontinue  him  in  trust  according  to  the  man- 
ner in  which  he  had  discharged  it."  Like  legislators,  therefore,  "he 
ought  to  be  subject  to  no  intermediate  trial,  by  impeachment."  (II :  67) 
Impeachment  is  proper  to  secure  good  behavior  of  those  holding  their 
office  for  life;  it  is  unnecessary  for  any  officer  who  is  elected  for  a 
limJted  term,  "the  periodical  responsibility  to  the  electoi-s  being  an 
equivalent  security."  (II :  68) 

King  also  suggested  that  it  would  be  "most  agreeable  to  him"  if  the 
executive's  tenure  in  office  were  good  behaviour;  and  impeachment 
would  be  appropriate  in  this  case,  "provided  an  independent  and  effec- 
tual forum  could  be  advised."  He  should  not  be  impeachable  by  the 
legislature,  for  this  "would  be  destructive  of  his  independence  and  of 
the  principles  of  the  Constitution."  (II  :67) 

Edmund  ilandolph  agreed  that  it  was  necessary  to  proceed  "with  a 
cautious  hand"  and  to  exclude  "as  much  as  possible  the  influence  of  the 
Legislature  from  the  business."  He  favored  impeachment,  however: 

The  propriety  of  impeachments  was  a  favorite  principle 
with  him;  Guilt  wherever  foimd  ought  to  be  punished.  The 
Executive  will  have  great  opportunitys  of  abusing  his  power ; 
particularly  in  time  of  war  when  the  military  force,  and  in 
some  respects  the  public  money  will  be  in  his  hands.  Should  no 
regular  punishment  be  provided,  it  will  be  irregularly  inflicted 
by  tumults  &  insurrections.  (II :  67) 

Charles  Pinckney  rejoined  that  the  powers  of  the  Executive  "would 
be  so  circumscribed  as  to  render  impeachment  unnecessary,"  (11:68) 

SELECTION"   OF   THE  EXECUTIVE 

On  July  24,  the  decision  to  have  electors  choose  tiie  executive  was 
reconsidered,  and  the  national  legislature  was  again  substituted,  seven 
states  to  four.  (11:101)  It  was  then  moved  to  reinstate  the  one-term 
limitation,  which  led  to  discussion  and  motions  with  respect  to  the 
length  of  his  term — eleven  years,  fifteen  years,  twenty  years  ("the 
medium  life  of  princes" — a  suggestion  possibly  meant,  according  to 
]Madison's  journal,  "as  a  caricature  of  the  previous  motions"),  and 
eight  years  were  offered.  (II  :102)  James  Wilson  proposed  election  for 
a  term  of  six  years  by  a  small  number  of  members  of  the  legislature 
selected  by  lot.  (II  :103)  The  election  of  the  executive  was  unanimously 
postponed.  (II  :106)  On  July  25,  the  Convention  rejected,  four  states 
to  seven,  a  proposal  for  appointment  by  the  legislature  unless  the  in- 
cumbent were  reeligible  in  which  case  the  choice  would  be  made  bv 
electors  appointed  by  the  state  legislatures.  (11:111)  It  then  reiected, 
five  states  to  six,  Pinckney 's  proposal  for  election  by  the  legislature, 
with  no  person  eligible  for  more  than  six  years  in  any  twelve.  (II :  115) 

The  debate  continued  on  the  26th,  and  George  Mason  suggested  re- 
instituting  the  origfinal  mode  of  election  and  term  reported  by  the 
Committee  of  the  Whole  (appointment  by  the  legislature,  a  seven-year 
term,  with  no  reeligibility  for  a  second  term).  (11:118-19)  This  was 
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agreed  to,  seven  states  to  three.  (II  :120)  The  entire  resolution  on  the 
executive  was  then  adopted  (six  states  to  three)  and  referred  to  a  five 
member  Committee  on  Detail  to  prepare  a  draft  Constitution.  (II  :121) 

PROVISIONS   IN   THE   DRiVFT   OF  AUGUST    6 

The  Committee  on  Detail  reported  a  draft  on  August  6.  It  included 
the  following  provisions  with  respect  to  impeachment : 

The  House  of  Representatives  shall  have  the  sole  power  of 
impeachment.  (Art.  IV.  sec.  6) 

[The  President]  shall  have  power  to  grant  reprieves  and 
pardons;  but  his  pardon  shall  not  be  pleadable  in  bar  of  an 
impeachment.  .  .  .  He  [The  President]  shall  be  removed 
from  his  office  on  impeachment  by  the  House  of  Represent- 
atives, and  conviction  in  the  Supreme  Court,  of  treason, 
bribery,  or  corruption.  (Art.  X,  sec.  2) 

The  Jurisdiction  of  the  Supreme  Court  shall  extend  .  .  . 
to  the  trial  of  impeachments  of  Officers  of  the  United  States. 
...  In  cases  of  impeachment  .  .  .  this  jurisdiction  shall  be 
original.  .  .  .  The  legislature  may  assign  any  part  of  the 
jurisdiction  above  mentioned  (except  the  trial  of  the  Presi- 
dent of  the  United  States)  .  .  .  to  .  .  .  Inferior  Courts.  .  .  . 
(Art.  XI,  sec.  3) 

The  trial  of  all  criminal  offences  (except  in  cases  of  im- 
peachments) shall  be  in  the  State  where  they  shall  be  com- 
mitted; and  shall  be  by  Jury.  (Art.  XI,  sec.  4) 

Judgment,  in  cases  of  Impeachment,  shall  not  extend  fur- 
ther than  to  removal  from  Office,  and  disqualification  to  hold 
and  enjoy  any  office  of  honour,  trust,  or  profit,  under  the 
United  States.  But  the  party  convicted  shall,  nevertheless  be 
liable  and  subject  to  indictment,  trial,  judgment  and  punish- 
ment according  to  law.  (Art.  XI,  sec.  5)  (II :  178-79, 185-87) 

The  draft  provided,  with  respect  to  the  executive : 

The  Executive  Power  of  the  United  States  shall  be  vested 
in  a  sinsfle  person.  His  stile  shall  be  "The  President  of  the 
United  States  of  America;"  and  his  title  shall  be,  "His  Excel- 
lencv".  He  shall  be  elected  by  ballot  b}"  the  Legislature.  He 
shall  hold  his  office  during  the  term  of  seven  years;  but  shall 
not  be  elected  a  second  time.  (Art.  X,  sec.  1)  (II:  185) 

Article  IV,  section  6  was  unanimously  agreed  to  by  the  Convention 
on  August  9.  (II:  231)  On  August  22,  a  prohibition  of  bills  of  attain- 
der and  ex  post  facto  laws  was  voted,  the  first  unanimously  and  the 
second  seven  states  to  three.  (II:  376)  On  August  24,  the  Convention 
considered  Article  X,  dealing  with  the  Executive.  It  unanimously 
approved  vesting  the  power  in  a  single  person.  (II:  401)  It  rejected, 
nine  states  to  two,  a  motion  for  election  "by  the  people"  rather  than 
iDy  the  Legislature.  (II  :402)  It  then  amended  the  provision  to  provide 
for  "joint  ballot"  (seven  states  to  four),  rejected  each  state  having 
one  vote  (five  states  to  six),  and  added  language  requiring  a  jnajority 
of  the  votes  of  the  members  present  for  election  (ten  states  to  one). 
(11:403)  Gouverneur  Morris  proposed  election  by  "Electors  to  be 
chosen  by  the  people  of  the  several  States,"  which  failed  five  states 
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to  six ;  then  a  vote  on  the  "abstract  question"  of  selection  by  electors 
failed,  the  States  being  evenly  divided  (four  states  for,  four  opposed, 
two  divided,  and  Massachusetts  absent).  (II:  404) 

On  August  25,  the  clause  giving  the  President  pardon  power  was 
unanimously  amended  so  that  cases  of  impeachment  were  excepted, 
rather  than  a  pardon  not  being  pleadable  in  bar  of  impeachment.  ( II : 
419-20) 

On  August  27,  the  impeachment  provision  of  Article  X  was  unani- 
mously postponed  at  the  instance  of  Gouverneur  Morris,  who  thought 
the  Supreme  Court  an  improper  tribunal.  (II:  427)  A  proposal  to 
make  judges  removable  by  the  Executive  on  the  application  of  the 
Senate  and  House  was  rejected,  one  state  to  seven.  (II :  429) 

EXTRADITION  :    "hIGH   MISDEMEANOR" 

On  August  28,  the  Convention  unanimously  amended  the  extradi- 
tion clause,  which  referred  to  any  person  "charged  with  treason,  felony 
or  high  misdemeanor  in  any  State,  who  shall  flee  from  justice"  to 
strike  "high  misdemeanor"  and  insert  "other  crime."  The  change 
was  made  "in  order  to  comprehend  all  proper  cases :  it  being  doubtful 
whether  'high  misdemeanor'  had  not  a  technical  meaning  too  limited." 
(11:443) 

FORUM   FOR   TRIAL   OF  IMPEACHMENTS 

On  August  31,  those  parts  of  the  Constitution  that  had  been  post- 
poned were  referred  to  a  committee  with  one  member  from  each  state — 
the  Committee  of  Eleven.  (II:  473)  On  September  4,  the  Commit- 
tee reported  to  the  Convention.  It  proposed  that  the  Senate  have  power 
to  try  all  impeachments,  with  concurrence  of  two-thirds  of  the  mem- 
bers present  required  for  a  person  to  be  convicted.  The  provisions  con- 
cerning election  of  the  President  and  his  term  in  office  were  essentially 
what  was  finally  adopted  in  the  Constitution,  except  that  the  Senate 
was  given  the  power  to  choose  among  the  five  receiving  the  most  elec- 
toral votes  if  none  had  a  majority.  (II:  496-99)  The  office  of  Vice 
President  was  created,  and  it  was  provided  that  he  should  be  ex  officio 
President  of  the  Senate-  "except  when  they  sit  to  try  the  impeach- 
ment of  the  President,  in  which  case  the  Chief  Justice  shall  preside." 
(II  :498)  The  provision  for  impeachment  of  the  President  was  amend- 
ed to  delete  "corruption"  as  a  ground  for  removal,  reading: 

He  shall  be  removed  from  his  office  on  impeachment  by  the 
House  of  Representatives,  and  conviction  by  the  Senate,  for 
treason,  or  bribery (II  :499) 

The  Convention  postponed  the  Committee's  provision  making  the 
Senate  the  tribunal  for  impeachments  "in  order  to  decide  previously 
on  the  mode  of  electing  the  President."  (II  :499) 

SELECTION   OF  THE   PRESIDENT 

Gouverneur  Morris  explained  "the  reasons  of  the  Committee  and 
his  own"  for  the  mode  of  election  of  the  President: 

The  1st  was  the  danger  of  intrigue  &  faction  if  the  appointmt. 
should  be  made  by  the  Legislature.  2  the  inconveniency  of  an 
ineligibility  required  by  that  mode  in  order  to  lessen  its  evils. 
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3  The  difficulty  of  establishing  a  Court  of  Impeachments, 
other  than  the  Senate  which  would  not  be  so  proper  for  the 
trial  nor  the  other  branch  for  the  impeachment  of  the  Presi- 
dent, if  appointed  by  the  Legislature,  4  'No  body  had  ap- 
peared to  be  satisfied  with  an  appointment  by  the  Legislature, 
5.  Many  were  anxious  even  for  an  immediate  choice  by  the 
people — ^6 — the  indispensible  necessity  of  making  the  Ex- 
ecutive independent  of  the  Legislature.  (II  :500) 

The  "great  evil  of  cabal  was  avoided"  because  the  electors  would  vote 
at  the  same  time  throughout  the  country  at  a  great  distance  from  each 
other:  "filt  would  be  impossible  also  to  corrupt  them."  A  conclusive 
reason,  said  Gouverneur  Morris,  for  having  the  Senate  the  judge  of  im- 
peachments rather  than  the  Supreme  Court  was  that  the  Court  "was  to 
try  the  President  after  the  trial  of  the  impeachment."  (II  :500)  Objec- 
tions were  made  that  the  Senate  would  almost  always  choose  the  Presi- 
dent. Charles  Pinckney  asserted,  "It  makes  the  same  body  of  men 
which  will  in  fact  elect  the  President  his  Judges  in  case  of  an  impeach- 
ment." (TI  :501)  James  Wilson  and  Edmund  Randolph  suggested  that 
the  eventual  selection  should  be  referred  to  the  whole  legislature,  not 
just  the  Senate:  Gouverneur  Morris  responded  that  the  Senate  was 
preferred  "because  fewer  could  then,  say  to  the  President,  you  owe 
your  appointment  to  us.  He  thought  the  President  would  not  depend 
so  m.uch  on  the  Sennte  for  his  re-appointment  as  on  his  general  good 
conduct."  (II  :502)  Further  consideration  on  the  report  was  postponed 
until  the  following  day. 

On  Septpml^jer  5  and  6.  a  substantial  number  of  amendments  were 
pro}iosed.  The  most  imnortant.  ndopted  bv  a  vote  of  ten  states  to 
one.  provided  that  the  House,  rather  thnn  the  Senate,  should  choose 
in  the  event  no  nerson  received  a  maiority  of  the  electoral  votes,  with 
the  representation  from  each  state  having  one  vote,  and  a  quorum 
of  two-thirds  of  the  state=;  beino-  required.  (II:  527-28)  This  amend- 
ment was  supported  as  "lessenino-  the  aristocratic  influf^ripp.  of  the 
Senate,"  in  the  words  of  Geor<re  Mason.  Earlier,  James  Wilson  had 
criticized  the  report  of  the  Committee  of  Eleven  as  "having  a  danger- 
ous tendencv  to  aristocracy;  as  throwing  a  dangerous  power  into 
the  hands  of  the  Senate,"  who  would  have,  in  fact,  the  appointment 
of  the  President,  and  through  his  dependence  on  them  the  virtual 
appointment  to  other  offices  (including  the  judiciary),  would  make 
treaties,  and  would  tiT  all  impeachments.  "[T]he  Legislative.  Execu- 
tive &  Judiciorv  powers  are  all  Wended  in  one  branch  of  the  Govern- 
ment. .  .  .  FTlhe  President  will  not  be  the  man  of  the  people  as  he 
ouglit  to  l)e.  Init  the  Minion  of  the  Senate."  (II :  522-23) 

ADOPTION"    OF   "high    CKIMES   AND   MISDEMEANORS" 

On  Sei^tember  8.  the  Convention  considered  the  clause  referring 
to  impeocl.ment  and  removal  of  the  President  for  treason  and  bribery. 
Georcfe  Mnson  n^ked,  "Why  is  th*^  nrovisioii  restrained  to  Treason  & 
bribcrv  only?"  Treason  as  defined  by  the  Constitution,  he  said,  "will 
not  reach  many  great  and  dangerous  offenses.  .  .  .  Attempts  to  subvert 
the  Constitution  may  not  be  Treason  .  .  ."  Not  only  was  treason  lim- 
ited, but  it  was  "the  more  necessary  to  extend :  the  power  of  impeach- 
ments" because  bills  of  attainder  were  forbidden.  Mason  moved  to  add 
"maladministration"  after  "bribery".  (II  :550) 
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James  Madison  commented,  "So  va^ne  a  term  will  be  equivalent 
to  a  tenure  during  pleasure  of  the  Senate,''  and  Mason  withdrew  '"mal- 
administration" and  substituted  "high  crimes  &  misdemeanors  .  .  . 
agst.  the  State."  This  term  was  adopted,  eight  states  to  three.   (II: 

550) 

TRIAL   OF   IMPEACHMENTS   BY   THE    SENATE 

Madison  then  objected  to  trial  of  the  President  by  the  Senate  and 
after  discussion  moved  to  strike  the  provision,  stating  a  preference 
for  a  tribunal  of  which  the  Supreme  Court  foi-med  a  part.  He  o))]ected 
to  trial  by  the  Senate,  "especially  as  [the  President]  was  to  be  im- 
peached by  the  other  branch  of  the  Legislature,  and  for  any  act 
which  might  be  called  a  misdemeanor.  The  President  under  these 
circumstances  was  made  improperly  dependent."  (II :  551) 

Gouverneur  Morris  (who  had  said  of  "maladministration"  that  it 
would  "not  be  put  in  force  and  can  do  no  harm";  an  election  every 
four  years  would  "prevent  maladministration"  II:  550)  argued  that 
no  tribunal  other  than  the  Senate  could  be  trusted.  The  Supreme 
Court,  he  said,  "were  too  few  in  number  and  might  be  warped  or 
corrupted."  He  was  against  a  dependence  of  the  executive  on  the 
legislature,  and  considered  legislative  tyranny  the  great  danger.  But, 
he  argued,  "there  could  be  no  danger  that  the  Senate  v/ould  say 
untruly  on  their  oaths  that  the  President  was  guilty  of  crimes  or 
facts,  especially  as  in  four  yeare  he  can  be  turned  out."  (II:  551) 

Charles  Pinckney  opposed  the  Senate  as  the  court  of  impeachments 
because  it  would  make  the  President  too  dependent  on  the  legislature. 
"If  he  opposes  a  favorite  law,  the  two  Houses  will  combine  against 
him,  and  under  the  influence  of  heat  and  faction  throws  him  out  of 
office."  Hugh  Williamson  of  North  Carolina  replied  that  there  was 
"more  danger  of  too  much  lenity  than  of  too  much  rigour  towards 
the  President,"  considering  the  nirmber  of  respects  in  which  the  Senate 
was  associated  with  the  President.  (II :  51) 

After  Madison's  motion  to  strike  out  the  provision  for  trial  l>v  the 
Senate  failed,  it  was  unanimously  agreed  to  strike  "State"  and  insert 
"United  States"  after  "misdemeanors  against,"  "in  order  to  remove 
ambiguity."  (11:551)  It  was  then  agreed  to  add:  "The  vice-President 
and  other  Civil  officers  of  the  U.S.  shall  be  removed  from  office  on 
impeachment  and  conviction  as  aforesaid." 

Gouverneur  Morris  moved  to  add  a  requirement  that  members  of  the 
Senate  would  be  on  oath  in  an  impeachment  trial,  which  was  agreed 
to,  and  the  Convention  then  voted,  nine  states  to  two,  to  agree  to  the 
clause  for  trial  by  the  Senate.  (II :  552-53) 

COMMITTEE    ON    STYLE   AND   ARRANGEMENT 

A  five  member  Committee  on  Style  and  Arrangement  was  appointed 
by  ballot  to  arrange  and  revise  the  language  of  the  articles  agreed  to 
by  the  Convention.  (11:553)  The  Committee  reported  a  draft  on  Sep- 
tember 12.  The  Committee,  which  made  numerous  changes  to  shorten 
and  tighten  the  language  of  the  Constitution,  had  dropped  the  expres- 
sion "against  the  United  States"  from  the  description  of  grounds  for 
impeachment,  so  the  clause  read,  "The  president,  vice-president,  and 
all  civil  officers  of  the  United  States,  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of  treason,  bribery,  or  other  high 
Crimes  and  Misdemeanors."  (II :  600) 
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SUSPENSION   UPON   IMPEACHMENT 


On  September  14,  John  Rutledge  and  Gouvernenr  Morris  moved 
"that  persons  impeached  be  suspended  from  their  office  until  they  be 
tried  and  acquitted.  (II :  612)  Madison  objected  that  the  President  was 
already  made  too  dependent  on  the  legislature  by  the  power  of  one 
branch  to  try  him  in  consequence  of  an  impeachment  by  the  other. 
Suspension  he  argued,  "will  put  him  in  the  power  of  one  branch  only," 
which  can  at  any  moment  vote  a  temporary  removal  of  the  President 
in  order  "to  make  way  for  the  functions  of  another  who  will  be  more 
favorable  to  their  views."  The  motion  was  defeated,  three  states  to 
eight.  (11:613). 

No  further  changes  were  made  with  respect  to  the  impeachment 
provision  or  the  election  of  the  President.  On  September  15,  the  Con- 
stitution was  agreed  to,  and  on  September  17  it  was  signed  and  the 
Convention  adjourned.  (II:  650) 
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APPENDIX  B 

Americax  Impeachment  Cases 

1 .  senator  william  blount  (1797-1799) 

a.  Proceedings  in  the  House 

The  House  adopted  a  resolution  in  1797  authorizing  a  select  com- 
mittee to  examine  a  presidential  message  and  accompanying  papers 
regarding  the  conduct  of  Senator  Blount.^  The  committee  reported 
a  resolution  that  Blount  "be  impeached  for  high  crimes  and  misde- 
meanors," which  was  adopted  without  debate  or  division.^ 

h.  Articles  of  Impeachment 

Five  articles  of  impeachmeait-  were  agreed  to  by  the  House  without 
amendment  (except  a  "mere  verbal  one"). *^ 

Article  I  charged  that  Blount,  knowing  that  the  United  States  was 
at  peace  with  Spain  and  that  Spain  and  Great  Britain  were  at  war  with 
each  other,  "but  disregarding  the  duties  and  obligations  of  his  high 
station,  and  designing  and  intending  to  disturb  the  peace  and  tran- 
quillity of  the  United  States,  and  to  violate  and  infringe  the  neutral- 
ity thereof,"  conspired  and  contrived  to  promote  a  hostile  military 
expedition  against  the  Spanish  possessions  of  Louisiana  and  Florida 
for  the  purpose  of  wresting  them  from  Spain  and  conquering  them 
for  Great  Britain.  This  was  alleged  to  be  "contrary  to  the  duty  of  his 
trust  and  station  as  a  Senator  of  the  United  States,  in  violation  of 
the  obligations  of  neutrality,  and  against  the  laws  of  the  United  States, 
and  the  peace  and  interests  thereof." 

Article  II  charged  that  Blount  knowing  of  a  treaty  between  the 
United  States  and  Spain  and  "disregarding  his  high  station,  and 
the  stipulations  of  the  .  .  .  treaty,  and  the  obligations  of  neutrality," 
conspired  to  engage  the  Creek  and  Cherokee  nations  in  the  expedition 
against  Louisiana  and  Florida.  This  was  alleged  to  be  contrary  to 
Blount's  dutj^  of  trust  and  station  as  a  Senator,  in  violation  of  the 
treaty  and  of  the  obligations  of  neutrality,  and  against  the  laws, 
peace,  and  interest  of  the  United  States. 

Article  III  alleged  that  Blount,  knowing  that  the  President  was  em- 
powered by  act  of  Congress  to  appoint  temporary  agents  to  reside 
among  the  Indians  in  order  to  secure  the  continuance  of  their  friend- 
ship and  tliat  the  President  had  appointed  a  principal  temporary 
agent,  "in  the  prosecution  of  his  criminal  designs  and  of  his  conspira- 
cies" conspired  and  contrived  to  alienate  the  tribes  from  the  Presi- 
dent's agent  and  to  diminish  and  impair  his  influence  with  the  tribes, 
"contrary  to  the  duty  of  his  trust  and  station  as  a  Senator  and  the 
peace  and  interests  of  the  United  States." 

1 5  Annals  of  Cong. 440-41  (1797). 
=  Id.  459. 
3  Id.  951. 
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Article  IV  charged  that  Blount,  knowincr  that  the  Cong^ress  liad 
made  it  lawful  for  the  President  to  establish  trading  posts  with  the 
Indians  and  that  the  President  had  appointed  an  interpreter  to  serve 
as  assistant  post  trader,  conspired  and  contrived  to  seduce  the  inter- 
preter from  his  duty  and  trust  and  to  engage  him  in  the  promotion 
and  execution  of  Blount's  criminal  intentions  and  conspiracies,  con- 
trary to  the  duty  of  his  trust  and  station  as  a  Senator  and  against 
the  laws,  treaties,  peace  and  interest  of  the  United  States. 

Article  V  charged  that  Blount,  knowing  of  the  boundary  line  be- 
tween the  United  States  and  the  Cherokee  nation  established  by  treaty, 
in  further  prosecution  of  his  criminal  designs  and  conspiracies  and 
the  more  effectuall}^  to  accomplish  his  intention  of  exciting  the  Chero- 
kees  to  commence  hostilities  against  Spain,  conspired  and  contrived  to 
diminish  and  impair  the  confidence  of  the  Cherokee  nation  in  the  gov- 
ernment of  the  United  States  and  to  create  discontent  and  disaffec- 
tion among  the  Cherokees  in  relation  to  the  boundary  line.  This  was 
alleged  to  be  against  Blount's  duty  and  trust  as  a  Senator  and  against 
imjieachment  was  dismissed. 

c.  Proceedings  in  the  Senate 

Before  Blount's  impeachment,  the  Senate  had  expelled  him  foi-  "hav- 
ing been  guilty  of  a  high  misdemeanor,  entirely  inconsistent  with  his 
public  trust  and  duty  as  a  Senator."  *  At  the  trial  a  plea  was  interposed 
on  behalf  of  Blount  to  the  effect  that  (1)  a  Senator  was  not  a  "civil 
officer,"  (2)  having  already  been  expelled,  Blount  was  no  longer  im- 
peachable, and  (3)  no  crime  or  misdemeanor  in  the  execution  of  the 
office  had  been  alleged.  The  Senate  voted  14  to  11  that  the  plea  was 
sufficient  in  law  that  the  Senate  ought  not  to  hold  jurisdiction.^  The 
impeachment  was  dismissed. 

2.  DISTRICT  JUDGE  JOHN  PICKERIXG    (1803-1804) 

a.  Proceedings  in  the  House 

A  message  received  from  the  President  of  the  United  States,  regard- 
ing complaints  against  Judge  Pickering,  was  referred  to  a  select  com- 
mittee for  investigation  in  1803.^  A  resolution  that  Pickering  be 
impeached  "of  high  crimes  and  misdemeanors"  Avas  reported  to  the  fidl 
House  the  same  year  and  adopted  by  a  vote  of  45  to  8.^^ 

h.  Articles  of  fm.peach/ment 

A  select  committee  was  appointed  to  draft  articles  of  impeachment.^ 
The  House  agreed  unanimously  and  without  amendment  to  the  four 
articles  subsequently  reported.^  Each  article  alleged  high  crimes  and 
misdemeanors  bv  Pickerinc:  in  his  conduct  of  an  admiralty  proceeding 
by  the  United  States  against  a  ship  and  merchandise  that  allegedly 
had  been  landed  without  the  payment  of  duties. 

Article  I  charged  that  Judge  Pickering,  "not  regarding,  but  with 
intent  to  evade"  an  act  of  Congress,  had  ordered  the  ship  and  mer- 
chandise delivered  to  its  owner  without  the  production  of  any  certifi- 

*  Id.  4S-44. 
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cate  that  the  duty  on  the  ship  or  the  merchandise  had  been  paid  or 
secured,  "contrary  to  [Pickering's]  trust  and  duty  as  judge  ,  .  .,  and 
to  the  manifest  injury  of  [the]  revenue."  ^° 

Article  II  charged  that  Pickering,  "with  intent  to  defeat  the  just 
claims  of  the  United  States,"  refused  to  hear  the  testimony  of  witnesses 
produced  on  behalf  of  the  United  States  and,  without  hearing  testi- 
mony, ordered  tlie  ship  and  merchandise  restored  to  the  claimant  "con- 
trary to  his  trust  and  duty,  as  judge  of  the  said  district  court,  in  viola- 
tion of  the  laws  of  the  United  States,  and  to  the  manifest  injury  of 
tlieir  revenue."  ^^ 

Article  III  charged  that  Pickering,  "disregarding  the  authority  of 
the  laws,  and  wickedly  meaning  and  intending  to  injure  the  revenues 
of  the  United  States,  and  thereby  to  impair  the  public  credit,  did 
absolutely  and  positively  refuse  to  allow"  the  appeal  of  the  United 
States  on  the  admiralty  proceedings,  "contrary  to  his  trust  and  duty 
as  judge  of  the  said  district  court,  against  the  laws  of  the  United 
States,  to  the  great  injury  of  the  public  revenue,  and  in  violation  of 
tlie  solemn  oath  which  he  had  taken  to  administer  equal  and  impartial 
justice."  ^^ 

Article  IV  charged : 

That  whereas  for  the  due,  faithful,  and  impartial  adminis- 
tration of  justice,  temperance  and  sobriety  are  essential  quali- 
ties in  the  character  of  a  judge,  yet  the  said  John  Pickering, 
being  a  man  of  loose  morals  and  intemperate  habits,  .  .  .  did 
appear  upon  the  bench  of  the  said  court,  for  the  purpose  of 
administering  justice  [on  the  same  dates  as  the  conduct 
charged  in  articles  I-III] ,  in  a  state  of  total  intoxication,  .  .  . 
and  did  then  and  there  frequently,  in  a  most  profane  and  in- 
decent manner,  invoke  the  name  of  the  Supreme  Being,  to  the 
evil  example  of  all  the  good  citizens  of  the  United  States,  and 
was  then  and  there  guilty  of  other  high  misdemeanors,  dis- 
graceful to  his  own  character  as  a  judge,  and  degrading 
to  the  honor  and  dignity  of  the  United  States." 

c.  Proceedings  in  the  Senate 

The  Senate  convicted  Judge  Pickering  on  each  of  the  four  articles 
by  a  vote  of  19  to  7." 

d.  Miscellaneous 

The  Senate  heard  evidence  on  the  issue  of  Judge  Pickering's  sanity, 
but  refused  by  a  vote  of  19  to  9  to  postpone  the  trial.^^ 

3.    JUSTICE    SAMUEL    CHASE     (1804-1805) 

a.  Proceedings  in  the  House 

In  1804  the  House  authorized  a  committee  to  inquire  into  the  con- 
duct of  Supreme  Court  Justice  Chase.^^  On  the  same  day  that  Judge 
Pickering  was  convicted  in  the  Senate,  the  House  adopted  by  a  vote  of 
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73  to  32  a  resolution  reported  by  the  committee  that  Chase  be  im- 
peached of  "high  crimes  and  misdemeanors." 

h.  Articles  of  Impeachment 
After  voting  separately  on  each,  the  House  adopted  eight  articles.^^ 
Article  I  charged  that,  "unmindful  of  the  solemn  duties  of  his  office, 
and  contrary  to  the  sacred  obligation  by  which  he  stood  bound  to  dis- 
charge them  'faithfully  and  impartially,  and  without  respect  to  per- 
sons' [a  quotation  from  the  judicial  oath  prescribed  by  statute]," 
Chase,  in  presiding  over  a  treason  trial  in  1800,  "did,  in  his  judicial 
capacity,  conduct  himself  in  a  manner  highly  arbitrary,  oppressive 
and  unjust"  by : 

(1)  delivering  a  written  opinion  on  the  applicable  legal  definition 
of  treason  before  the  defendant's  counsel  had  been  heard; 

(2)  preventing  counsel  from  citing  certain  English  cases  and  U.S. 
statutes;  and 

(3)  depriving  the  defendant  of  his  constitutional  privilege  to  argue 
the  law  to  the  jury  and  "endeavoring  to  wrest  from  the  jury  their 
indisputable  right  to  hear  argument  and  determine  upon  the  question 
of  law,  as  well  as  the  question  of  fact"  in  reaching  their  verdict. 

In  consequence  of  this  "irregular  conduct"  by  Chase,  the  defendant 
was  deprived  of  his  Sixth  Amendment  rights  and  was  condemned  to 
death  without  having  been  represented  by  counsel  "to  the  disgrace  of 
the  character  of  the  American  bench,  in  manifest  violation  of  law  and 
justice,  and  in  open  contempt  of  the  rights  of  juries,  on  which  ulti- 
mately, rest  the  liberty  and  safety  of  the  people."  ^^ 

Article  II  charged  that,  "prompted  by  a  similar  spirit  of  persecu- 
tion and  injustice,"  Chase  had  presided  over  a  trial  in  1800  involving 
a  violation  of  the  Sedition  Act  of  1798  (for  defamation  of  the  Presi- 
dent, and,  "with  intent  to  oppress  and  procure  the  conviction"  of 
the  defendant,  allowed  an  individual  to  serve  on  the  jury  who  wished 
to  be  excused  because  he  had  made  up  his  mind  as  to  whether  the  pub- 
lication involved  was  libelous.^" 

Article  III  charged  that,  "with  intent  to  oppress  and  procure  the 
conviction"  of  the  defendant  in  the  Sedition  Act  prosecution,  Chase 
refused  to  permit  a  witness  for  the  defendant  to  testify  "on  pretense 
that  the  said  witness  could  not  prove  the  truth  of  the  whole  of  one  of 
the  charges  contained  in  the  indictment,  although  the  said  charge  em- 
braced more  than  one  fact."  ^^ 

Article  IV  charged  that  Chase's  conduct  throughout  the  trial  was 
"marked  by  manifest  injustice,  partiality,  and  intemperance" : 

(1)  in  compelling  defendant's  counsel  to  reduce  to  writing  for 
the  court's  inspection  tlie  questions  they  wished  to  ask  the  witness 
referred  to  in  article  III ; 

(2)  in  refusing  to  postpone  the  trial  although  an  affidavit  had 
been  filed  stating  the  absence  of  material  witnesses  on  behalf  of 
the  defendant; 

(3)  in  using  "unusual,  rude  and  contemptuous  expressions"  to 
defendant's  counsel  and  in  "falsely  insinuating"  that  they  wished 
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to  excite  public  fears  and  indignation  and  "to  produce  that  insub- 
ordination to  law  to  which  the  conduct  of  the  judge  did,  at  the 
same  time,  manifestly  tend" ; 

(4)  in  "repeated  and  vexatious  interruptions  of  defendant's 
counsel,  which  induced  them  to  withdraw  from  the  case";  and 

(5)  in  manifesting  "an  indecent  solicitude"  for  the  defendant's 
conviction,  "unbecoming  even  a  public  prosecutor,  but  highly  dis- 
graceful to  the  character  of  a  judge,  as  it  was  subversive  of  jus- 
tice." 22 

Artide  V  charged  that  Chase  had  issued  a  bench  wan-ant  rather 
than  a  summons  in  the  libel  case,  contrary  to  law.-^ 

Article  VI  charged  that  Chase  refused  a  continuance  of  the  libel 
trial  to  the  next  term  of  court,  contrary  to  law  and  "witli  intent  to 
oppress  and  procure  the  conviction"  of  the  defendant.^* 

Article  VII  charged  that  Chase,  "disregarding  the  duties  of  his  of- 
fice, did  descend  from  the  dignity  of  a  judge  and  stoop  to  the  level  of 
an  informer"  by  refusing  to  discharge  a  grand  jury  and  by  charging 
it  to  investigate  a  printer  for  sedition,  with  intention  to  procure  the 
prosecution  of  the  printer,  "thereby  degrading  his  high  judicial  func- 
tions and  tending  to  impair  the  public  confidence  in,  and  respect  for, 
the  tribunals  of  justice,  so  essential  to  the  general  welfare."  -^ 

Article  VIII  charged  that  Chase,  "disregarding  the  duties  and  dig- 
nity of  his  judicial  character,"  did  "pervert  his  official  right  and  duty 
to  address"  a  grand  jury  by  delivering  "an  intemperate  and  inflam- 
matory political  harangue  with  intent  to  excite  the  fears  and  resent- 
ment" of  the  grand  jury  and  the  people  of  Marylaaid  against  their 
state  government  and  constitution,  "a  conduct  highly  censurable  in 
any,  but  peculiarly  indecent  and  unbecoming"  in  a  Justice  of  the  Su- 
preme Court.  This  article  also  charged  that  Chase  endeavored  "to 
excite  the  odium"  of  the  grand  jury  and  the  people  of  Maryland 
against  tfie  government  of  the  United  States  "by  delivering  opinions, 
which,  even  if  the  judicial  authority  were  competent  to  their  expres- 
sion, on  a  suitable  occasion  and  in  a  proper  manner,  were  at  that  time, 
and  as  delivered  by  him,  highly  indecent,  extra-judicial,  and  tending 
to  prostitute  the  high  judicial  character  with  which  he  was  invested,  to 
the  low  purpose  of  an  electioneering  partisan."  -° 

6'.  Proceedings  in  the  Senate 

Justice  Chase  was  acquitted  on  each  article  by  votes  ranging  from 
0-34  not  guilty  on  Article  V  to  19-15  guilty  on  Article  VIII.'" 

4.  DISTRICT  JUDGE  JAMES  H.  PECK   (1830-1831) 

a.  Proceedinigs  in  the  House 

The  House  adopted  a  resolution  in  1830  authorizing  an  inquiry  re- 
specting District  Judge  Peck.^^  The  Judiciary  Committee  reported 
a  resolution  that  Peck  "be  impeached  of  high  misdemeanors  in  office" 
to  the  House,  which  adopted  it  by  a  vote  of  123  to  49.^^ 

22  Id.  729-30. 
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h.  Article  of  Impeachment 

After  the  House  voted  in  favor  of  impeachment,  a  committee  was 
appointed  to  prepare  articles.  The  single  article  proposed  and  finally 
adopted  by  the  Ploiise  charged  that  Peck,  "unmindful  of  the  solemn 
duties  of  his  station."  and  "with  interest  in  wrongfully  and  unjustly 
to  oppress,  imprison,  and  otherwise  injure"  an  attorney  who  had  pub- 
lished a  newspaper  article  criticizing  one  of  the  judge's  opinions,  had 
brought  the  attorney  before  the  court  and,  under  "the  color  and  pre- 
tences" of  a  contempt  proceeding,  had  caused  the  attorney  to  be  im- 
prisoned briefly  and  suspended  from  practice  for  eighteen  months. 
The  House  charged  that  Peck's  conduct  resulted  in  "the  great  dis- 
paragement of  public  justice,  the  abuse  of  judicial  authority,  and  .  .  . 
the  subversion  of  the  liberties  of  the  people  of  the  United  States."  ^° 

c.  Proceedings  in  the  Senate 

The  trial  in  the  Senate  focused  on  two  issues.  One  issue  was  whether 
Peck,  by  punishing  the  attorney  for  writing  a  newspaper  article,  had 
exceeded  the  limits  of  judicial  contempt  power  under  Section  17  of 
the  Judiciary  Act  of  1789.  The  other  contested  issue  was  the  require- 
ment of  proving  wrongful  intent. 

Judge  Peck  was  acquitted  on  the  single  article  with  twenty -one  Sen- 
ators voting  in  favor  of  conviction  and  twenty-two  Senators  against.^^ 

5.    DISTRICT    JUDGE    WEST    H.    HUMPHREYS     (1862) 

a.  Proceedings  in  the  House 

A  resolution  authorizing  an  inquiry  by  the  Judiciary  Committee 
respecting  District  Judge  Humphreys  was  adopted  in  1862.^^  Hum- 
phreys was  subsequently  impeached  at  the  recommendation  of  the  in- 
vestigating committee.^^ 

h.  Articles  of  Impeachment 

Soon  after  the  adoption  of  the  impeachment  resolution,  seven  articles 
of  impeachment  were  agreed  to  by  the  House  without  debate.^* 

Article  I  charged  that  in  disregard  of  his  "duties  as  a  citizen  .  .  . 
and  unmindful  of  the  duties  of  his  .  .  .  office"  as  a  judge,  Hum- 
phreys "endeavor [ed]  by  public  speech  to  incite  revolt  and  rebellion" 
against  the  United  States;  and  publicly  declared  that  the  people  of 
Tennessee  had  the  right  to  absolve  themselves  of  allegiance  to  the 
United  States. 

Article  II  charged  that,  disregarding  his  duties  as  a  citizen,  his 
obligations  as  a  judge,  and  the  "good  behavior"  clause  of  the  Consti- 
tution, Humphreys  advocated  and  agreed  to  Tennessee's  ordinance 
of  secession. 

Article  III  charged  that  Humphreys  organized  armed  rebellion 
against  the  United  States  and  waged  war  against  them. 

Article  IV  charged  Humphreys  with  conspiracy  to  violate  a  civil 
war  statute  that  made  it  a  criminal  offense  "to  oppose  by  force  the 
authority  of  the  Government  of  the  United  States." 

30  Id.  869.  For  text  of  article,  see  H.R.  JODH.,  21st  Cong.,  1st  Sess.  591-96  (1830). 
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Article  V  charged  that,  with  intent  to  prevent  the  administration 
of  the  laws  of  the  United  States  and  to  overthrow  the  authority  of  the 
United  States,  Humphreys  had  failed  to  perform  his  federal  judicial 
duties  for  nearly  a  year. 

Article  VI  alleged  that  Judge  Humphreys  had  continued  to  hold 
court  in  his  state,  calling  it  the  district  court  of  the  Confederate  States 
of  America.  Article  VI  was  divided  into  three  specifications,  related  to 
Humphreys'  acts  while  sitting  as  a  Confederate  judge.  The  first  speci- 
fication charged  that  Humphreys  endeavored  to  coerce  a  Union  sup- 
porter to  swear  allegiance  to  the  Confederacy.  The  second  charged 
that  he  ordered  tlie  confiscation  of  private  property  on  behalf  of  the 
Confederacy.  The  third  charged  that  he  jailed  Union  sympathizers 
who  resisted  the  Confederacy. 

Article  VII  charged  that  while  sitting  as  a  Confederate  judge,  Hum- 
phreys unlawfully  arrested  and  imprisoned  a  Union  supporter. 

c.  Proceedings  in  the  Senate 

Humphreys  could  not  be  personally  served  with  the  impeachment 
summons  because  he  had  fled  Union  territory.^^  He  neither  appeared  at 
the  trial  nor  contested  the  charges. 

The  Senate  convicted  Humphreys  of  all  charges  except  the  con- 
fiscation of  property  on  behalf  of  the  Confederacy,  which  several  Sen- 
ators stated  had  not  been  properly  proved.^^  The  vote  ranged  from 
38-0  guilty  on  Articles  I  and  IV  to  11-24  not  guilty  on  specification 
two  of  Article  VI. 

6.   PRESIDENT  ANDREW  JOHNSON   (1867-1868) 

a.  Proceedings  in  the  House 

The  House  adopted  a  resolution  in  1867  authorizing  the  Judiciary 
Committee  to  inquire  into  the  conduct  of  President  Johnson.^^  A  ma- 
jority of  the  committee  recommended  impeachment,^^  but  the  House 
voted  against  the  resolution,  108  to  57.^^  In  1868,  however,  the  House 
authorized  an  inquiry  by  the  Committee  on  Reconstruction,  which 
reported  an  impeachment  resolution  after  President  Johnson  had  re- 
moved Secretaiy  of  War  Stanton  from  office.  The  House  voted  to  im- 
peach, 128-47.^° 

h.  Articles  of  Impeachment 

Nine  of  the  eleven  articles  drawn  by  a  select  committee  and  adopted 
by  the  House  related  solely  to  the  President's  removal  of  Stanton.  The 
removal  allegedly  violated  the  recently  enacted  Tenure  of  Office  Act,^^ 
which  also  categorized  it  as  a  "high  misdemeanor."  *^ 

The  House  voted  on  each  of  the  first  nine  articles  separately;  the 
tenth  and  eleventh  articles  were  adopted  the  following  day. 

Article  I  charged  that  Johnson, 

unmindful  of  the  high  duties  of  his  office,  of  his  oath  of  office, 
and  of  the  requirement  of  the  Constitution  that  he  should 
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take  care  tliat  the  laws  be  faithfully  executed,  did  unlawfully 
and  in  violation  of  the  Constitution  and  laws  of  the  United 
States,  issue  an  order  in  writing  for  the  removal  of  Edwin  M. 
Stanton. 

Article  I  concluded  that  President  Johnson  had  committed  "  a  high 
misdem'eanor  in  office."  ^^ 

Articles  II  and  III  characterized  the  President's  conduct  in  the  same 
terms  but  charged  him  with  the  allegedly  unlawful  appointment  of 
Stanton's  replacement. 

Article  IV  charged  that  Johnson,  with  intent,  unlawfully  conspired 
with  the  replacement  for  Stanton  and  Members  of  the  House  of  Rep- 
resentatives to  "hinder  and  prevent"  Stanton  from  holding  his  office. 

Ai'ticJe  F.  a  variation  of  the  preceding  article,  charged  a  conspiracy 
to  prevent  the  execution  of  the  Tenure  of  Office  Act,  in  addition  to  a 
conspiracy  to  prevent  Stanton  from  holding  his  office. 

Article  VI  charged  Johnson  with  conspiring  with  Stanton's  des- 
ignated replacement,  "by  force  to  seize,  take  and  possess"  government 
property  in  Stanton's  possession,  in  violation  of  both  an  "act  to  define 
and  punish  certain  conspiracies"  and  the  Tenure  of  Office  Act. 

Article  VII  charged  the  same  offense,  but  as  a  violation  of  the 
Tenure  of  Office  Act  only. 

Article  VIII  alleged  that  Johnson,  by  appointing  a  new  Secretary 
of  War,  had,  "with  intent  imlawfully  to  control  the  disbursements  of 
the  moneys  appropriated  for  the  military  service  and  for  the  Depart- 
ment of  War,"  violated  the  provisions  of  the  Tenure  of  Office  Act. 

Article  IX  charged  that  Johnson,  in  his  role  as  Commander  in  Chief, 
had  instructed  the  General  in  charge  of  the  military  forces  in  Wash- 
ington that  part  of  the  Tenure  of  Office  Act  was  imconstitutional, 
with  intent  to  induce  the  General,  in  his  official  capacity  as  commander 
of  the  Department  of  Washington,  to  prevent  the  execution  of  the 
Tenure  of  Office  Act. 

Article  X,  which  Avas  adopted  by  amendment  after  the  first  nine 
articles,  alleged  that  Johnson, 

unmindful  of  the  high  duties  of  his  office  and  the  dignity 
and  proprieties  thereof,  .  .  .  designing  and  intending  to  set 
aside  the  rightful  authority  and  poAvers  of  Congress,  did  at- 
tempt to  bring  into  disgrace,  ridicule,  hatred,  contempt,  and 
reproacli,  the  Congress  of  the  United  States,  [and]  to  impair 
and  destroy  the  regard  and  respect  of  all  good  people  .  .  . 
for  the  Congress  and  legislative  power  thereof  .  .  . 

by  making  "certain  intemperate,  inflammatory,  and  scandalous  ha- 
rangues." In  addition-  the  same  speeches  were  alleged  to  have  brought 
the  high  office  of  the  President  into  "contempt,  ridicule,  and  disgrace, 
to  the  great  scandal  of  all  good  citizens." 

Article  XI  combined  the  conduct  charged  in  Article  X  and  the  nine 
other  articles  to  allege  that  Johnson  had  attempted  to  prcA^ent  the 
execution  of  both  the  Tenure  of  Office  Act  and  an  act  relating  to  army 
appropriations  by  unlawfully  devising  and  contriving  means  by  which 
he  could  remove  Stanton  from  office. 


For  text  of  articles,  see  Con.  Globe,  40th  Cong.,  2d  Sess.  1603-18,  1642  (1S68). 
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c.  Proceedings  in  the  Senate 

The  Senate  voted  only  on  Articles  II,  III,  and  XI,  and  President 
Johnson  was  acquitted  on  each,  35  guilty — 19  not  guilty,  one  vote  short 
of  the  two-thirds  required  to  convict.** 

d.  Miscellaneous 

All  of  the  articles  relating  to  the  dismissal  of  Stanton  alleged  in- 
dictable offenses.  Article  X  did  not  allege  an  indictable  offense,  but  this 
article  was  never  voted  on  by  the  Senate. 

7.   DISTRICT  JUDGE   MARK   H.   DELAHAY    (1873) 

a.  Proceedings  in  the  House 

A  resolution  authorizing  an  inquiry  by  the  Judiciary  Committee 
respecting  District  Judge  Delahay  was  adopted  by  the  House  in  1872.*^ 
In  1873  the  committee  proposed  a  resolution  of  impeachment  for  "high 
crimes  and  misdemeanors  in  office,"  which  the  House  ^'^  adopted. 

h.  Subsequent  Proceedings 

Delahay  resigned  before  articles  of  impeachment  were  prepared, 
and  the  matter  was  not  pursued  further  by  the  House.  The  charge 
against  him  had  been  described  in  the  House  as  follows : 

The  most  grevious  charge,  and  that  w^hich  is  beyond  all 
question,  was  that  his  personal  habits  unfitted  him  for  the 
judicial  office,  that  he  was  intoxicated  off  the  bench  as  well 
as  on  the  bench.*^ 

8.   SECRETARY   OF  WAR   WILLIAM   W.   BELKNAP    (1876) 

a.  Proceedings  in  the  House 

In  1876  the  Committee  on  Expenditures  in  the  War  Department  *^ 
unanimously  recommended  impeachment  of  Secretary  Belknap  "for 
high  crimes  and  misdemeanors  while  in  office,"  and  the  House  unani- 
mously adopted  the  resolution.*^ 

h.  Articles  of  Impeachment 

Five  articles  of  impeachment  were  drafted  by  the  Judiciary  Com- 
mittee ^°  and  adopted  by  the  House,  all  relating  to  Belknap's  allegedly 
corrupt  appointment  of  a  military  post  trader.  The  House  agreed  to 
the  articles  as  a  group,  without  voting  separately  on  each.^^ 

Article  I  charged  Belknap  with  "high  crimes  and  misdemeanors  in 
office"  for  unlawfully  receiving  sums  of  money,  in  consideration  for  the 
appointment,  made  by  him  as  Secretary  of  War.^- 

Article  II  charged  Belknap  with  a  "high  misdemeanor  in  office"  for 
"willfully,  corniptly,  and  unlawfully"  taking  and  receiving  money  in 
return  for  the  continued  maintenance  of  the  post  trader.^^ 

Article  III  charged  that  Belknap  was  "criminally  disregarding  his 
duty  as  Secretary  of  War,  and  basely  prostituting  his  high  office  to 

"  Cong.  Globe  Sdpp.,  40th  Cong.,  2d  Sess.  415  (1868). 
«  Cong.  Globe,  42d  Cong.,  2d  Sess.  1808  (1872). 
«  Cong.  Globe,  42d  Cong.,  3d  Sess.  1900  (1873). 
"Id. 

^^The  Committee  was  authorized  to  investigate  the  Department  of  the  Army  generally. 
13  Cong.  Rec.  414  (1876). 

«  14  Cong.  Rec.  1426-33  (1876). 
50 15  Cong.  Rec.  2081-82  (1876). 
51  Id.  2160. 
62 /d.  2159. 
M/d. 


2208 


his  lust  for  private  (rain,"'  when  he  "unlawfully  and  corruptly"  con- 
tinued his  appointee  in  office,  "to  the  great  injuiy  and  damage  of  the 
officers  and  soldiers  of  tlie  United  States'-  stationed  at  the  military 
post.  The  maintenance  of  the  trader  was  also  alleged  to  be  "against 
public  policy,  and  to  the  great  disgrace  and  detriment  of  the  public 
service."  ^* 

Article  IV  alleged  seventeen  separate  specifications  relating  to  Bel- 
knap's appointment  and  continuance  in  office  of  the  post  trader.^'' 

Article  V  enumerated  the  instances  in  which  Belknap  or  his  wife 
had  corruptly  received  "divert  large  sums  of  money."  ^® 

c.  Proceedings  in  the  Senate 

The  Senate  failed  to  convict  Belknap  on  any  of  the  articles,  with 
votes  on  the  articles  ranging  from  35  guilty — 25  not  guilty  to  37 
guilty — 25  not  guilty.^^ 

d.  Miscellaneous 

In  the  Senate  trial,  it  was  argued  that  because  Belknap  had  resigned 
prior  to  his  impeachment  the  case  should  be  dropped.  The  Senate, 
by  a  vote  of  37  to  29,  decided  that  Belknap  was  amenable  to  trial  by 
impeachment.^^  Twenty-two  of  the  Senator  voting  not  guilty  on  each 
article,  nevertheless  indicated  that  in  their  view  the  Senate  had  no 
jurisdiction.^'^ 

9.   DISTRICT   JUDGE   CHARLES   SWAYNE    (190  3-1905) 

a.  Proceedings  in  the  House 

The  House  adopted  a  resolution  in  1903  directing  an  investigation 
by  the  Judiciary  Committee  of  District  Judge  Swayne.®"  The  com- 
mittee held  hearings  during  the  next  year,  and  reported  a  resolution 
that  Swayne  be  impeached  "of  high  crimes  and  misdemeanors"  in 
late  1904.^^  The  House  agreed  to  the  resolution  unanimously. 

&.  Articles  of  hnpeach/ment 

After  the  vote  to  iriipeach,  thirteen  articles  were  drafted  and  ap- 
proved by  the  House  in  1905.^^  However,  only  the  first  twelve  articles 
were  presented  to  the  Senate.*^^ 

Article  I  charged  that  Swayne  had  knowingly  filed  a  false  certificate 
and  claim  for  travel  expenses  while  serving  as  a  visiting  judge,  "where- 
by he  has  been  guilty  of  a  high  crime  and  misdemeanor  in  said  office." 

Articles  II  and  III  charged  that  Swayne,  having  claimed  and  re- 
ceived excess  travel  reimbursement  for  other  trips,  had  "misbehaved 
himself  and  was  and  is  guilty  of  a  high  crime,  to  wit,  the  crime  of  ob- 
taining money  from  the  United  States  by  a  false  pretense,  and  of  a 
high  misdemeanor  in  office." 

Articles  IV  and  V  charged  that  Swayne,  ha\4ng  appropriated  a  pri- 
vate railroad  car  that  was  under  the  custody  of  a  receiver  of  his  court 

^Id. 

^  Id.  2160. 

S7 19  Cong.  Rec.  343-57  (1876). 

^Jd.  76. 

M  Id.  342-57. 

««  .S8  Cong.  Rec.  103  (1903). 

«  39  Cong.  Rec.  247-48  (1904). 

8=  H.R.  Rep.  No.  3477.  58th  Cong.,  3d  Sess.  (1905). 

83  39  Cong.  Rec.  105&-58  (1905). 
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and  used  the  car,  its  provisions,  and  a  porter  without  making  com- 
pensation to  the  railroad,  "was  and  is  guilty  of  an  abuse  of  judicial 
power  and  of  a  high  misdemeanor  in  office." 

Articles  VI  ami  VII  charged  that  for  periods  of  six  years  and  nine 
years,  Judge  Swayne  had  not  been  a  bona  fide  resident  of  his  judicial 
district,  in  violation  of  a  statute  requiring  every  federal  judge  to  reside 
in  his  judicial  district.  The  statute  provided  that  "for  offending  against 
this  provision  [the  judge]  shall  be  deemed  guilty  of  a  high  misde- 
meanor.'' The  articles  charged  that  Swayne  "willfully  and  knowingly 
violated"  this  law  and  "was  and  is  guilty  of  a  high  misdemeanor  in 
office." 

Articles  VI 11^  IX.  X,  XI  and  XII  charged  that  Swayne  improperly 
imprisoned  two  attorneys  and  a  litigant  for  contempt  of  court.  Articles 
A^III  and  X  alleged  that  the  imprisonment  of  the  attorneys  was  done 
"maliciously  and  unlawfully"  and  Articles  IX  and  XI  charged  that 
these  imprisonments  were  done  "knowingly  and  unlawfully."  Article 
XI  charged  that  the  private  person  was  imprisoned  "unlawfully  and 
knowingly."  Each  of  these  five  articles  concluded  by  charging  that  by 
so  acting,  Swayne  had  "misbehaved  himself  in  his  office  as  judge  and 
was  and  is  guilty  of  an  abuse  of  judicial  power  and  a  high  misdemeanor 
in  office." 

c.  Proceedings  in  the  Senate 

A  majority  of  the  Senate  voted  acquittal  on  all  articles.®* 

10.   CIRCUIT    JUDGE    ROBERT   W.    ARCHBALD    (1912-1913) 

<a.  Proceedings  in  the  House 

The  House  authorized  an  investigation  by  the  Judiciary  Commit- 
tee on  Circuit  Judge  Archbald  of  the  Commerce  Court  in  1912.*^^  The 
Committee  unanimously  reported  a  resolution  that  Archbald  be  im- 
peaclied  for  "misboliavior  and  for  high  crimes  and  misdemeanors." 
and  the  House  adopted  the  resolution,  223  to  1.®*^ 

h.  Articles  of  Impeachment 

Thirteen  Articles  of  impeachment  were  presented  and  adopted 
simultaneously  with  the  resolution  for  impeachment. 

Article  I  charged  that  Archbald  "willfully,  unlawfully,  and  cor- 
ruptly took  advantage  of  his  official  position  ...  to  induce  and  influ- 
ence the  officials"  of  a  company  with  litigation  pending  before  his 
court  to  enter  into  a  contract  with  Archbald  and  his  business  partner 
to  sell  them  assets  of  a  subsidiary  company.  The  contract  was  allegedly 
profitable  to  Archbald.*'" 

Article  II  also  charged  Archbald  with  "willfully,  unlawfully,  and 
corruptly"  using  his  position  as  judge  to  influence  a  litigant  then 
before  the  Interstate  Commerce  Commission  (who  on  appeal  would 
he  before  the  Commerce  Court)  to  settle  the  case  and  purchase  stock.®* 

Article  III  charged  Archbald  with  using  his  official  position  to  ob- 
tain a  leasing  agreement  from  a  party  with  suits  pending  in  the  Com- 
merce Court.®^ 


«*  Id.  3467-72. 

6=48  Cong.  Rec.  5242  (1912). 

68  Id.  893.S. 

«-  Id.  8904. 

es  Id.  8905. 
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Article  IV  alleged  "gross  and  improper  conduct''  in  that  Archbald 
had  (in  another  suit  pending  in  the  Commerce  Court)  "secretly, 
wrongfully,  and  unlawfully"  requested  an  attorney  to  obtain  an  ex- 
planation of  certain  testimony  from  a  witness  in  the  case,  and  sub- 
sequently requested  argument  in  support  of  certain  contentions  from 
the  same  attorney,  all  "without  the  knowledge  or  consent"  of  the  op- 
posing parity.^" 

Arti.de  V  charged  Archbald  with  accepting  "a  gift,  reward  or  pres- 
ent" from  a  person  for  whom  Archbald  had  attempted  to  gain  a  fav- 
orable leasing  agreement  with  a  potential  litigant  in  Archbald's 
court.  "^ 

Article  VI  again  charged  improper  use  of  Archbald's  influence  as  a 
judge,  this  time  with  respect  to  a  purchase  of  an  interest  in  land. 

Articles  VII  through  XII  referred  to  Archbald's  conduct  during  his 
tenure  as  district  court  judge.  These  articles  alleged  improper  and  un- 
becoming conduct  constituting  "misbehavior"  and  "gross  misconduct" 
in  office  stemming  from  the  misuse  of  his  position  as  judge  to  influence 
litigants  before  his  court,  resulting  in  personal  gain  to  Archbald.  He 
was  also  charged  with  accepting  a  "large  sum  of  money"  from  people 
likely  "to  be  int-erested  in  litigation"  in  his  court,  and  such  conduct 
was  alleged  to  "bring  his  .  .  .  office  of  district  judge  into  disrepute."  "^ 
Archbald  was  also  charged  with  accepting  money  "contributed  ...  by 
various  attorneys  who  were  practitioners  in  the  said  court";  and  ap- 
pointing and  maintaining  as  jury  commissioner  an  attorney  whom  he 
knew  to  be  general  counsel  for  a  potential  litigant.'^^ 

Article  XIII  summarized  Arclibald's  conduct  both  as  district  court 
judge  and  commerce  court  judge,  charging  that  Archbald  had  used 
these  offices  "wrongfully  to  obtain  credit,"  and  charging  that  he  had 
used  the  latter  office  to  affect  "various  and  diverse  contracts  and  agree- 
ments," in  return  for  which  he  had  received  hidden  interests  in  said 
contracts,  agreements,  and  properties.'^* 

c.  Proceedings  in  the  Senate 

The  Senate  found  Archbald  guilty  of  the  charges  in  five  of  the 
thirteen  articles,  including  the  cat^h-all  thirteenth.  Archbald  was  re- 
moved from  office  and  disqualified  from  holding  any  future  bffice.^^ 

11.   DISTRICT   JUDGE   GEORGE   W.    ENGLISH    (1925-19  26) 

a.  Proceedings  in  the  House 

The  House  adopted  a  resolution  in  1925  directing  an  inquiry  into 
the  official  conduct  of  District  Judffe  En.Q:lish.  A  subcommittee  of  the 
Judiciary  Committee  took  evidence  in  1925  and  recommended  impeach- 
ment.'^*' In  March  1926,  the  Judiciary  Committee  reported  an  impeach- 
ment resolution  and  five  articles  of  impeachment."  The  House  adopted 
the  impeachment  resolution  and  the  articles  by  a  vote  of  300  to  62.'^^ 


fo  Irl. 

-2  I<L  8906. 
-■•'  /-■/. 

■'^  S.  Dor.  No.  1140.  62rt  Conpr..  3cl  Rpss.  1620-49  n913). 
•8  H.R.  Doc.  No.  14.5.  6flth  Cong.,  1st  Sf^s.s.  (1925). 
■7fi7  PoNO.  Rec.  6280  (1920). 
■8  Id.  67.^5. 
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Judge  English  resigned  six  days  before  the  date  set  for  trial  in  the 
Senate.  The  House  Managers  stated  that  the  resignation  in  no  way 
affected  the  right  of  the  Senate  to  try  the  charges,  but  recommended 
that  the  impeachment  proceedings  be  discontinued.''-'  The  recommen- 
dation was  accepted  by  the  House,  290  to  23.®° 

h.  Articles  of  Impeachment 

Article  I  charged  that  Judge  English  "did  on  divers  and  various 
occasions  so  abuse  the  powers  of  his  high  office  that  he  is  hereby 
charged  with  tyranny  and  oppression,  whereby  he  has  brought  the 
administration  of  justice  in  [his]  court  .  .  .  into  disrepute,  and  .  .  . 
is  guilty  of  misbehavior  falling  under  the  constitutional  jiro vision  as 
ground  for  impeachment  and  removal  from  office."  The  article  alleged 
that  the  judge  had  "willfully,  tyrannically,  oppressively  and  unlaw- 
fully" disbarred  lawyers  practicing  before  him,  summoned  state  and 
local  officials  to  his  court  in  an  imaginary  case  and  denounced  them 
with  profane  language,  and  without  sufficient  cause  summoned  two 
newspapermen  to  his  court  and  threatened  them  with  imprisonment. 
It  was  also  alleged  that  Judge  English  stated  in  open  court  tliat  if  he 
instructed  a  jury  that  a  man  was  guilty  and  they  did  not  find  him 
guilty,  he  would  send  the  jurors  to  jail. 

Article  II  charged  that  Judge  English  knowingly  entered  into  an 
"unlawful  and  improper  combination"  with  a  referee  in  bankruptcy, 
appointed  by  him,  to  control  bankruptcy  proceedings  in  his  dis- 
trict for  the  benefit  and  profit  of  the  judge  and  his  relatives  and 
friends,  and  amended  the  bankruptcy  rules  of  his  court  to  enlarge  the 
authority  of  the  bankruptcy  receiver,  witli  a  view  to  his  own  benefit. 

Article  III  charged  that  Judge  English  "corruptly  extended  favorit- 
ism in  diverse  matters,"  "with  the  intent  to  corruptly  prefer"  the 
referee  in  bankruptcy,  to  whom  English  was  alleged  to  be  "under  great 
obligations,  financial  and  otherwise." 

Article  IV  charged  that  Judge  English  ordered  bankruptcy  funds 
within  the  jurisdiction  of  his  court  to  be  deposited  in  banks  of  which  he 
was  a  stockholder,  director  and  depositor,  and  that  the  judge  entered 
into  an  agreement  with  each  bank  to  designate  the  banlv  a  depository 
of  interest-free  bankruptcy  funds  if  the  bank  would  employ  the  judge's 
son  as  a  cashier.  These  actions  were  stated  to  have  been  taken  "with  the 
wrongful  and  unlawful  intent  to  use  the  influence  of  his  .  .  .  ofiice  as 
judge  for  the  personal  profit  of  himself"  and  his  family  and  friends. 

Article  V  alleged  that  Judge  Englisli's  treatment  of  members  of  the 
bar  and  conduct  in  his  court  during  his  tenure  had  been  oppressive  to 
both  members  of  the  bar  and  their  clients  and  had  deprived  the  clients 
of  their  rights  to  be  protected  in  liberty  and  property.  It  also  alleged 
that  Judge  English  "at  diverse  times  and  places,  while  acting  as  such 
judge,  did  disregard  the  authority  of  the  laws,  and  .  .  .  did  refuse  to 
allow  .  .  .  the  benefit  of  trial  by  jury,  contrary  to  his  .  .  .  trust  and  duty 
as  judge  of  said  district  court,  against  the  laws  of  the  United  States 
and  in  violation  of  the  solemn  oath  which  he  had  taken  to  administer 
equal  and  impartial  justice."  Judge  English's  conduct  in  making  deci- 
sions and  orders  was  alleged  to  be  such  "as  to  excite  fear  and  distrust 
and  to  inspire  a  widespread  belief,  in  and  beyond  his  judicial  district 

™  RS  Cong.  Rec.  297  (1926). 
8°  Id.  302. 
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.  .  .  that  causes  were  not  decided  in  said  court  according  to  their 
merits,"  "[a]  11  to  the  scandal  and  disrepute"  of  his  court  and  the  ad- 
ministration of  justice  in  it.  This  "course  of  conduct"  was  alleged  to  be 
"misbehavior"  and  "a  misdemeanor  in  office." 

c.  Proceedings  in  the  Senate 

The  Senate,  being  informed  by  the  Managers  for  the  House  that  the 
House  desired  to  discontinue  the  proceedings  in  view  of  the  resignation 
of  Judge  English,  approved  a  resolution  dismissing  the  proceedings 
by  a  vote  of  TO  to  9.»^ 

12.    DISTRICT   JUDGE    HAROLD   LOUDERBACK    (1932-1933) 

a.  Proceedings  in  the  House 

A  resolution  directing  an  inquiry  into  the  official  conduct  of  District 
Judge  Louderback  was  adopted  by  the  House  in  1932.  A  subcommittee 
of  the  Judiciary  Committee  took  evidence.  The  full  Judiciary  Com- 
mittee submitted  a  report  in  1933,  including  a  resolution  that  the  evi- 
dence did  not  warrant  impeachment,  and  a  brief  censure  of  the  Judge 
for  conduct  prejudicial  to  the  dignity  of  the  judiciary.^^  A  minority 
consisting  of  five  Members  recommended  impeachment  and  moved  five 
articles  of  impeachment  from  the  floor  of  the  House.®^  The  five  articles 
were  adopted  as  a  group  by  a  vote  of  183  to  143.^^ 

h.  Articles  of  hwpeachment 

Article  I  charged  that  Louderback  "did  ...  so  abuse  the  power 
of  his  high  office,  that  he  is  hereby  charged  with  tyranny  and  oppres- 
sion, favoritism  and  conspiracy,  whereby  he  has  brought  the  admin- 
istration of  justice  in  the  court  of  which  he  is  a  judge  into  disrepute, 
and  by  his  conduct  is  guilty  of  misbehavior."  It  alleged  that  Louder- 
back used  "his  office  and  power  of  district  judge  in  his  own  personal 
interest"  by  causing  an  attorney  to  be  appointed  as  a  receiver  in  bank- 
ruptcy at  the  demand  of  a  person  to  whom  Louderback  was  under 
financial  obligation.  It  was  further  alleged  that  the  attorney  had  re- 
ceived "large  and  exorbitant  fees"  for  his  services ;  and  that  these  fees 
had  been  passed  on  to  the  person  whom  Louderback  was  to  reimburse 
for  bills  incurred  on  Louderback's  behalf. 

Article  II  charged  that  Louderback  had  allowed  excessive  fees  to  a 
receiver  and  an  attorney,  described  as  his  "personal  and  political 
friends  and  associates,"  and  had  unlawfully  made  an  order  conditional 
upon  the  agreement  of  the  parties  not  to  appeal  from  the  allowance  of 
fees.  This  was  described  as  "a  course  of  improper  and  unlawful 
conduct  as  a  Judge."  It  was  further  alleged  that  Louderback  "did  not 
give  his  fair,  impartial,  and  judicial  consideration"  to  certain  objec- 
tions ;  and  that  he  "was  and  is  guilty  of  a  course  of  conduct  oppressive 
and  unjudicial." 

Article  ///charged  the  knowing' appointment  of  an  unqualified  per- 
son as  a  receiver,  resulting  in  disadvantage  to  litigants  in  his  court. 

Article  IV  charged  that  "misusing  the  powers  of  his  judical  office 
for  the  sole  purpose  of  enrichincr"  the  unqualified  receiver  mentioned 
in  Article  III,  Louderback  failed  to  give  "fair,  impartial,  and,  judicial 


Ri  /fj   344    34(;j 

"2  Tfi' OoNr,    Rep    4013   fl933)  :  H.R.  Rep.  No.  200.5.  72(1   Cons..  2(1   Spss.  1    (1933). 
s'!  7R  CoxG.  Rec.  4914  (19331  ;  H.R.  Rep.  NO.  2065,  72d  Cons.,  2d  Sess.  13  (1933). 
«  76  Cong.  Rec.  4925  (1933). 
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consideration"  to  an  application  to  discharge  the  receiver ;  that  "sitting 
in  a  part  of  the  court  to  which  he  had  not  been  assigned  at  the  time," 
he  took  jurisdiction  of  a  case  although  knowing  that  the  facts  and 
law  compelled  dismissal;  and  that  this  conduct  was  "filled  with 
partiality  and  favoritism"  and  constituted  "misbehavior"  and  a  "mis- 
demeanor in  office." 

Article  F,  as  amended,  charged  that  "the  reasonable  and  probable 
result"  of  Louderback's  actions  alleged  in  the  previous  articles  "has 
been  to  create  a  general  condition  of  widespread  fear  and  distrust  and 
disbelief  in  the  fairness  and  disinterestedness"  of  his  official  actions. 
It  further  alleged  that  the  "general  and  aggregate  result"  of  the  con- 
duct had  been  to  destroy  confidence  in  Louderback's  court,  "which  for 
a  Federal  judge  to  destroy  is  a  crime  and  misdemeanor  of  the  highest 
order."  *^ 

c.  Proceedings  in  the  Senate 

A  motion  by  counsel  for  Judge  Louderback  to  make  the  original 
Article  V  more  definite  was  consented  to  by  the  Managers  for  the 
House,  resulting  in  the  amendment  of  that  Article.^^ 

Some  Senators  who  had  not  heard  all  the  testimony  felt  unqualified 
to  vote  upon  Articles  I  through  IV,  but  capable  of  voting  on  Article 
V,  the  omnibus  or  "catchall"  article.^^ 

Judge  Louderback  was  acquitted  on  each  of  the  first  four  articles, 
the  closest  vote  being  on  Article  I  (34  guilty,  42  not  guilty).  He 
was  then  acquitted  on  Article  V,  the  vote  being  45  guilty,  34  not 
guilty — short  of  the  two-thirds  majority  required  for  conviction. 

13.    DISTRICT   JUDGE   HALSTED   L.    RITTER    (1933-193  6) 

a.  Proceedings  in  the  House 

A  resolution  directing  an  inquiry  into  the  official  conduct  of  Dis- 
trict Judge  Ritter  was  adopted  by  the  House  in  1933.®*  A  subcom- 
mittee of  the  Judiciary  Committee  took  evidence  in  1933  and  1934. 
A  resolution  that  Ritter  "be  impeached  for  misbehavior,  and  for  high 
crimes  and  misdemeanors,"  and  recommending  the  adoption  of  four 
articles  of  impeachment,  was  reported  to  the  full  House  in  1936,  and 
adopted  by  a  vote  of  181  to  146.®^  Before  trial  in  the  Senate,  the  House 
approved  a  resolution  submitted  by  the  House  Managers,  replacing 
the  fourth  original  articles  with  seven  amended  ones,  some  charging 
new  offenses.^" 

&.  Articles  of  Impeachment 

Article  I  charged  Ritter  with  "misbehavior"  and  "a  high  crime  and 
misdemeanor  in  office,"  in  fixing  an  exorbitant  attorney's  fee  to  be  paid 
to  Ritter's  former  law  partner,  in  disregard  of  the  "restraint  of  pro- 
priety .  .  .  and  .  .  .  danger  of  embarrassment" ;  and  in  "corruptly  and 
unlawfully"  accepting  cash  payments  from  the  attorney  at  the  time 
the  fee  was  paid. 

Article  J I  charged  that  Ritter,  with  others,  entered  into  an  "ar- 
rangement" whose  purpose  was  to  ensure  that  bankruptcy  property 

8s  77  CoNo.  RKr.  1857,  4086  (1933). 

sn/ff.  1852,  1857. 

«"•  Id.  4082. 

s8/rf.  4575. 

K*  SO  Cong.  Rpr.  3066-3092  (1936). 

»« Id.  4597^601. 
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would  continue  in  litigation  before  Ritter^s  court.  Rulings  by  Ritter 
were  alleged  to  have  "made  effective  the  champertous  undertaking" 
of  others,  but  Ritter  was  not  himself  explicitly  charged  with  the  crime 
of  champerty  or  related  criminal  offenses.  Article  II  also  repeated 
the  allegations  of  corrupt  and  unlawful  receipt  of  funds  and  alleged 
that  Judge  Ritter  "profited  personally"  from  the  "excessive  and  un- 
warranted" fees,  that  he  had  received  a  free  room  at  a  hotel  in  receiver- 
ship in  his  court,  and  that  he  "wilfully  failed  and  neglected  to  per- 
form his  duty  to  conserve  the  assets"  of  the  hotel. 

Article  III^  as  amended,  charged  Ritter  with  the  practice  of  law 
while  on  the  bench,  in  violation  of  the  Judicial  Code.  Ritter  was 
alleged  to  have  solicited  and  received  money  from  a  corporate  client 
of  his  old  law  firm.  The  client  allegedly  had  large  property  interests 
within  the  territorial  jurisdiction  ^^^^itte^^s  court.  These  acts  were 
described  as  "calculated  to  bring  I'lis  oAice' mto  disrepute,"  and  as  a 
"high  crime  and  misdemeanor." 

Article  IV,  added  by  the  Managers  of  the  House,  also  charged  prac- 
tice of  law  while  on  the  bench,  in  violation  of  the  Judicial  Code. 

Articles  V  and  VI,  also  added  by  the  Managers,  alleged  that  Ritter 
had  violated  the  Revenue  Act  of  1928  by  willfully  failing  to  report 
and  pay  tax  on  certain  income  received  by  him — primarily  the  sums 
described  in  Articles  I  through  IV.  Each  failure  was  described  as  a 
"high  misdemeanor  in  office." 

Article  VII  {foriner  Article  IV  amended)  charged  that  Ritter 
was  guilty  of  misbehavior  and  high  crimes  and  misdemeanors  in  office 
because  "the  reasonable  and  probable  consequence  of  [his]  actions 
or  conduct  ...  as  an  individual  or  .  .  .  judge,  is  to  bring  his  court 
into  scandal,  and  disrepute,"  to  the  prejudice  of  his  court  and  public 
confidence  in  the  administration  of  justice  in  it,  and  to  "the  prejudice 
of  public  respect  for  and  confidence  in  the  Federal  judiciary,"  ren- 
dering him  "unfit  to  continue  to  serve  as  such  judge."  There  followed 
four  specifications  of  the  "actions  or  conduct"  referred  to.  The  first 
two  were  later  dropped  by  the  Managers  at  the  outset  of  the  Senate 
trial;  the  third  referred  to  Ritter's  acceptance  (not  alleged  to  be  cor- 
rupt or  unlawful)  of  fees  and  gratuities  from  persons  with  large 
property  interests  within  his  territorial  jurisdiction.  The  fourth,  or 
omnibus,  specification  was  to  "his  conduct  as  detailed  in  Articles  I, 
II,  III  and  IV  hereof,  and  by  his  income-tax  evasions  as  set  forth  in 
Articles  V  and  VI  hereof." 

Before  the  amendment  of  Article  VII  by  the  Managers,  the  omni- 
bus clause  had  referred  only  to  Articles  I  and  II,  and  not  to  the  crim- 
inal allegations  about  practice  of  law  and  income  tax  evasion. 

c.  Proceedings  in  the  Senate 

Judge  Ritter  was  acquitted  on  each  of  the  first  six  articles,  the  guilty 
vote  on  Article  I  falling  one  vote  short  of  the  two-thirds  needed  to 
convict.  He  Avas  then  convicted  on  Article  VII — the  two  specifications 
of  that  Article  not  being  separately  voted  upon — by  a  single  vote,  56 
to  28.^^  A  point  of  order  was  raised  that  the  conviction  under  Article 
VII  was  improper  because  on  the  acquittals  on  the  substantive  charges 
of  Articles  I  through  VI.  The  point  of  order  was  overruled  by  the 
Chair,  the  Chair  stating,  "A  point  of  order  is  made  as  to  Article  VII 


"  S.  Doc.  No.  200,  74th  Cong.,  2d  Sess.  637-38  (1936). 
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in  which  the  respondent  is  charged  with  general  misbehavior.  It  is 
a  separate  charge  from  any  other  charge."  ^^ 

d.  Miscellaneous 

After  conviction,  Judge  Ritter  collaterally  attacked  the  validity 
of  the  Senate  proceedings  by  bringing  in  the  Court  of  Claims  an  ac- 
tion to  recover  his  salary.  The  Court  of  Claims  dismissed  the  suit  on 
the  groimd  that  no  judicial  court  of  the  United  States  has  authority  to 
review  the  action  of  the  Senate  in  an  impeachment  trial.^^ 


92  Id.  638. 

«3  Ritter  V.  United  States,  84  Ct.  CI.  293,  300,  cert  denied,  300  U.S.  668  (1936). 
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APPENDIX  C 
Secondary  Sources  on  the  Crishnality  Issue 

Tlie  Association  of  the  Bar  of  the  City  of  New  York,  Tlie  Law  of 
Presidential  Impeachment  and  Removal  (1974).  The  study  con- 
chides  that  impeachment  is  not  limited  to  criminal  offenses  but  ex- 
tends to  conduct  undennining  governmental  integrity. 

Bayard,  James,  A  Brief  Exposition  of  the  Constitution  of  the  United 
States.  (Hogan  &  Thompson,  Philadelphia,  (1833).  A  treatise  on 
American  constitutional  law  concluding  that  ordinary  legal  forms 
ought  not  to  govern  the  impeachment  process. 

Berger,  'Raoiil,  Impeach7nent :  The  C anstitutional  Prohlems.  (Harvard 
University  Press,  Cambridge,  1973).  A  critical  historical  survey  of 
English  and  American  precedents  concluding  that  criminality  is 
not  a  reqiiirement  for  impeachment. 

Bestor,  Arthur,  "Book  Review,  Berger,  Impeachment:  The  Constitu- 
tional Prohl  ems,''''  49  Wash.  L.  Rev.  225  (1973).  A  review  concluding 
that  the  thrust  of  impeachment  in  English  history  and  as  viewed 
by  the  framers  was  to  reach  political  conduct  injurious  to  the  com- 
monwealth, whether  or  not  the  conduct  was  criminal. 

Boutwell,  George,  The  Constitution  of  the  United  States  at  the  End  of 
the  First  Century,  (D.  C.  Heath  &"Co..  Boston,  1895).  A  discussion 
of  the  Constitution's  meaning  after  a  century's  use,  concluding  that 
impeachment  had  not  been  confined  to  criminal  offenses. 

Brant,  Irving,  Impeachment:  Trials  &  Errors,  (Alfred  Knopf,  New- 
York,  1972).  A  descriptive  history  of  American  impeachment  pro- 
ceedings, which  concludes  that  the  Constitution  should  be  read  to 
limit  impeachment  to  criminal  offenses,  including  the  common  law 
offense  of  misconduct  in  office  and  including  violations  of  oaths  of 
office. 

Brvce,  James,  The  American  Commonwealth.,  (Macmillan  Co.,  New 
York,  1931)  (reprint).  An  exposition  on  American  government 
concluding  that  there  was  no  final  decision  as  to  whether  impeach- 
ment was  confined  to  indictable  crimes.  The  author  notes  that  in 
English  impeachments  there  was  no  requirement  for  an  indictable 
crime. 

Burdick,  Charles,  The  Laio  of  the  American  Constitution,  (G.  T. 
Putnam  &  Sons,  New  York.  1922).  A  text  on  constitutional  inter- 
pretation concluding  that  misconduct  in  office  by  itself  is  grounds 
for  impeachment. 

Dwight.  Tlieodore,  "Trial  by  Impeachment."'  6  Am.  L.  Reg.  {N.S.) 
2.57  (1867).  An  article  on' the  eve  of  President  Andrew  Johnson's 
impeachment  concluding  that  an  indictable  crime  was  necessary  to 
make  out  an  impeachable  offense. 

Etridge,  George,  "The  Law  of  Impeachment,"  8  Miss.  L.  /.  283  (1936) . 
An  article  arguing  that  impeacliable  offenses  had  a  definite  meaning 
discoverable  in  history,  statute  and  common  law. 
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Feerick,  John,  "Impeaching  Federal  Judges:  A  Study  of  the  Con- 
stitutional Provisions,'''  .39  FordhaTn  L.  Rev.  1  (1970).  An  article 
concluding  that  impeachment  was  not  limited  to  indictable  crimes 
but  extended  to  serious  misconduct  in  office. 

Fenton,  Paul,  "The  Scope  of  the  Impeachment  Power,"  65  Nw.  U.  L. 
Rev.  719  (1970).  A  law  review  article  concluding  that  impeachable 
offenses  are  not  limited  to  crimes,  indictable  or  otherwise, 

Finley,  John  and  John  Sanderson,  The  American  Executive  and  Ex- 
ecutive Methods^  (Century  Co.,  New  York,  1908).  A  book  on  the 
presidency  concluding  that  impeachment  reaches  misconduct  in 
office,  which  was  a  common  law  crime  embracing  all  improprieties 
showing  unfitness  to  hold  office. 

Foster,  Roger,  Commentaries  on  the  Constitution  of  the  United  States^ 
(Boston  Book  Co.,  Boston,  1896),  vol.  I.  A  discussion  of  constitu- 
tional law  concluding  that  in  light  of  English  and  American  his- 
tory any  conduct  showing  unfitness  for  office  is  an  impeachable 
offense. 

Lawrence,  William,  "A  Brief  of  the  Authorities  upon  the  Law  of  Im- 
peachable Crimes  and  Misdemeanors,"  Congressional  Glohe  Supple- 
tnent.,  40th  Congress,  2d  Session,  at  41  (1868) .  An  article  at  the  time 
of  Andrew  Johnson's  impeachment  concluding  that  indictable  crimes 
were  not  needed  to  make  out  an  impeachable  offense. 

Note,  "The  Exclusiveness  of  the  Impeachment  Power  under  the  Con- 
stitution," 51  Harv.  L.  Rev.  330  (1937),  An  article  concluding  that 
the  Constitution  included  more  than  indictable  crimes  in  its  defini- 
tion of  impeachable  offenses. 

Note,  "Vagueness  in  the  Constitution :  The  Impeachment  Power,"  25 
Stan.  L.  Rev.  908  (1973).  This  book  review  of  the  Berger  and  Brant 
books  concludes  that  neither  author  satisfactorily  answers  the  ques- 
tion whether  impeachable  offenses  are  limited  to  indictable  crimes. 

Pomeroy,  John,  An  Introduction  to  the  Constitutional  Law  of  the 
United  States.,  (Hurd  and  Houghton,  New  York  1870) .  A  considera- 
tion of  constitutional  history  which  concludes  that  impeachment 
reached  more  than  ordinary  indictable  offenses. 

Rawle,  William,  A  View  of  the  Constitution  of  the  United  States, 
(P.  H.  Nicklin,  Philadelphia,  1829,  2  vol.  ed.).  A  discussion  of  the 
legal  and  political  principles  underlying  the  Constitution,  conclud- 
ing on  this  issue  that  an  impeachable  offense  need  not  be  a  statutory 
crime,  but  that  reference  should  be  made  to  non-statutory  law. 

Rottschaefer,  Henry,  Handbook  of  Atnencan  Constitutional  Law, 
(West,  St.  Paul,  1939).  A  treatise  on  the  Constitution  concluding 
that  impeachment  reached  any  conduct  showing  unfitness  for  office, 
whether  or  not  a  criminal  offense.  ' 

Schwartz,  Bernard.  A  Commentary  on  the  Constitution  of  the  United 
States,  vol.  I,  (Macmillan,  New  York,  1963).  A  treatise  on  various 
aspects  of  the  Constitution  which  concludes  that  there  was  no  set- 
tled definition  of  the  phrase  "high  Crimes  and  Misdemeanors,"  but 
that  it  did  not  extend  to  acts  merely  unpopular  with  Congress.  The 
author  suggests  that  criminal  offenses  may  not  be  the  whole  content 
of  the  Constitution  on  this  point,  but  that  such  offenses  should  be  a 
siiide. 
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Sheppard,  Fnrman,  The  Comfitutioiuil  Texthool\  (Goorg^e  "\V.  Childs, 
Philadelphia,  1855).  A  text  on  Constitutional  nieanino;  conchidinfr 
that  impeachment  was  designed  to  reach  any  serious  violation  of 
public  trust,  whether  or  not  a  strictly  legal  offense. 

Simpson,  Alex.,  A  Treatise  on  Federal  Impeachrncnts^  (Philadelphia 
Bar  Association,  Phila.,  lOlG)  (reproduced  in  substantial  part  in 
64  U.Pa.L.Rev.  651  (1916)).  After  reviewing  English  and  Ameri- 
can impeachments  and  available  commentary,  the  author  concludes 
that  an  indictable  crime  is  not  necessary  to  impeach. 

Storv,  Joseph,  ('otnmentanes  ov  the  fJonstitvtion  of  the  United  States, 
vol.  1,  5th  edition,  (Little,  Brown  &  Co.,  Boston  1891).  A  com- 
mentary by  an  early  Supreme  Court  Justice  who  concludes  that  im- 
peachment reached  conduct  not  indictable  under  the  criminal  law. 

Thomas,  David,  "The  Law  of  Impeachment  in  the  United  States,"  2 
Am:  Pol.  Sci.  Rev.  378  (1908).  A  political  scientist's  view  on  im- 
peachment concluding  that  the  phrase  "high  Crimes  and  Mis- 
demeanors" was  meant  to  include  more  than  indictable  crimes.  The 
author  argues  that  English  parliamentary  history,  American  prece- 
dent, and  common  law  support  his  conclusion. 

Tucker,  John,  The  Constitution  of  the  United  States.  (Callaghan  & 
Co.,  Chicago,  1899) ,  vol.  1.  A  treatise  on  the  Constitution  concluding 
that  impeachable  offenses  embrace  willful  violations  of  public  duty 
whether  or  not  a  breach  of  positive  law. 

Wasson,  Richard,  The  Constitution  of  the  United  States :  Its  History 
and  Meaning  (Bobbs-Merrill,  Indianapolis,  1927).  A  short,  dis- 
cussion of  the  Constitution  concluding  that  criminal  offenses  do  not 
exhaust  the  reach  of  the  impeachment  power  of  Congress.  Any  gross 
misconduct  in  office  was  thought  an  impeachable  offense  by  this 
author. 

Watson,  David,  The  Constitution  of  the  United  States.  (Callaghan  & 
Co.,  Chicago,  1910) ,  volumes  I  and  II.  A  treatise  on  Constitutional 
interpretation  concluding  that  impeachment  reaches  misconduct  in 
office  whether  or  not  criminal. 

"Wliarton.  Francis,  Commentaries  on  Lain.^  (Tvay  &  Bro.,  Philadelphia, 
1884) .  A  treatise  by  an  author  familiar  with  both  criminal  and  Con- 
stitutional law.  He  concludes  that  impeachment  reached  willful  mis- 
conduct in  office  that  was  normally  indictable  at  common  law. 

Willouehbv,  Westel.  The  Constitutional  Law  of  the  United  States., 
vol.  Ill, '2nd  edition.  (Baker,  Voorhis  &  Co.,  New  York,  1929).  The 
author  concludes  that  impeachment  was  not  limited  to  offenses  made 
criminal  by  federal  statute. 

Yankwich,  Leon,  "Impeachment  of  Civil  Officers  under  the  Federal 
Constitution,"  26  Geo.  L.  Rev.  849  (1938).  A  law  review  article  con- 
cluding that  impeachment  covers  general  official  misconduct  whether 
or  not  a  violation  of  law. 


APPENDIX  III 

Procedures  for  Handling  Impeachment  Inquiry  Material 


2221 


Procedures  for  Handling  Impeachment  Inquiry 

Material 

1.  The  chairman,  the  ranking  minority  member,  the  special  counsel, 
and  the  counsel  to  the  minority  shall  at  all  times  have  access  to  and 
be  responsible  for  all  papers  and  things  received  from  any  source  by 
subpena  or  otherwise.  Other  members  of  the  committee  shall  have 
access  in  accordance  with  the  procedures  liereafter  set  forth. 

2.  At  the  commencement  of  any  presentation  at  which  testimon}^ 
will  be  heard  or  papers  and  things  considered,  each  committee  mem- 
ber will  be  furnished  with  a  list  of  all  papers  and  things  that  have 
been  obtained  by  the  committee  by  subpena  or  otherwise.  No  member 
shall  make  the  list  or  any  part  thereof  public  unless  authorized  by  a 
majority  vote  of  the  committee,  a  quorum  being  present. 

3.  The  special  counsel  and  the  counsel  to  the  minority,  after  discus- 
sion witli  the  chairman  and  the  ranking  minority  member,  shall  mi- 
tially  recommend  to  the  committee  the  testimony,  papers,  and  things 
to  be  presented  to  the  cominittee.  The  determination  as  to  whether 
such  testimony,  papers,  and  things  shall  be  presented  in  o])en  or  execu- 
tive session  shall  be  made  pursuant  to  the  rules  of  the  House. 

4.  Before  the  committee  is  called  upon  to  make  any  disposition  with 
respect  to  the  testimony  or  papers  and  things  presented  to  it,  the  com- 
mittee members  shall  have  a  reasonable  opportunity  to  examine  all 
testimony,  papers,  and  things  that  have  been  obtained  by  the  inquiry 
staff.  No  member  shall  make  any  of  that  testimony  or  those  papers  or 
things  public  unless  authorized  by  a  majority  vote  of  the  committee, 
a  quorum  being  present. 

5.  All  examination  of  papers  and  things  otlier  than  in  a  presenta- 
tion shall  be  made  in  a  secure  area  designated  for  that  purpose.  Copy- 
ing, duplicating,  or  removal  is  prohibited. 

6.  Any  committee  member  may  bring  additional  testimonv,  papers, 
or  things  to  the  committee's  attention. 

7.  Only  testimony,  papers,  or  things  that  are  included  in  the  record 
Avill  be  reported  to  the  House ;  all  other  testimony,  papers,  or  tilings 
will  be  considered  as  executive  session  material. 
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Rules  for  the  Impeachment  Inquiry  Staff 

1.  The  staff  of  the  impeachment  inquiry  shall  not  discuss  with  any- 
one outside  the  staff  either  the  substance  or  procedure  of  their  work 
or  that  of  the  committee. 

2.  Staff  offices  on  the  second  floor  of  the  Congressional  Annex  shall 
operate  under  strict  security  precautions.  One  guard  shall  be  on  duty 
at  all  times  by  the  elevator  to  control  entry.  All  persons  entering  the 
floor  shall  identify  themselves.  An  additional  guard  shall  be  posted  at 
night  for  surveillance  of  the  secure  area  where  sensitive  documents 
are  kept. 

3.  Sensitive  documents  and  other  things  shall  be  segregated  in  a 
secure  storage  area.  They  may  be  examined  only  at  supervised  reading 
facilities  within  the  secure  area.  Copying  or  duplicating  of  such  docu- 
ments and  other  things  is  prohibited. 

4.  Access  to  classified  information  supplied  to  the  committee  shall 
be  limited  by  the  special  counsel  and  the  counsel  to  the  minority  to 
those  staff  members  Avith  appropriate  security  clearances  and  a  need 
to  know. 

5.  Testimony  taken  or  papers  and  things  received  by  the  staff  shall 
not  be  disclosed  or  made  public  by  the  staff  unless  authorized  by  a 
majority  of  the  committee. 

6.  Executive  session  transcripts  and  records  shall  be  available  to 
designated  committee  staff'  for  inspection  in  person  but  may  not  be 
released  or  disclosed  to  any  other  person  without  the  consent  of  a 
majority  of  the  committee. 
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Part  A 

I.  Purpose  of  Report 

The  Judiciary  Committee  met  with  Special  Counsel  John  Doar  and 
Minority  Counsel  Albert  Jenner  on  January  29  and  31,  1974,  to  discuss 
the  status  of  the  impeachment  inquiry.  The  chairman  instructed  the 
impeachment  inquiry  staff  to  deliver  a  status  report  on  the  factual 
investigation  (but  not  the  facts  discovered)  as  of  March  1,  1974. 

As  outlined  in  the  report  of  the  stafT  dated  February  5,  1974,  the 
investigation  has  been  organized  into  six  areas  of  inquiry.  Within  each 
area,  further  categorization  by  subject  has  been  undertaken.  The  work 
on  each  subject  has  focused  primarily  on  an  identification  and  analysis 
of  pertinent  testimony  and  materials  from  other  investigations. 

In  each  subject  area,  individual  staff  members  have  been  preparing 
working  papers  bringing  together  the  materials  from  the  other  investi- 
gations and  additional  sources — designed  to  guide  the  future  course  of 
this  inquiry. 

The  reports  do  not  contain  any  conclusions.  Similarly,  nothing  in 
this  report  summarizing  the  investigation  to  date  should  be  construed 
to  reflect  conclusions  or  judgments  by  the  staff  concerning  the  relative 
gravity  of  any  allegations  being  investigated,  the  credibility  of  any 
evidence  available  to  the  staff,  or  the  existence  of  any  wrongdoing. 

These  reports  are  now  being  carefully  reviewed  by  senior  staflF 
members  for  the  purpose  of  identifying  what  factual  areas  to  concen- 
trate on  and  what  additional  facts  need  to  be  gathered. 

The  staff  is  also  engaged  in  preparing  a  number  of  legal  memoranda 
for  the  benefit  of  the  committee. 

II.  Status  of  the  Inquiry  in  Specific  Factual  Areas 

A.  allegations    concerning    domestic    surveillance    activities 
conducted  by  or  at  the  direction  of  the  white  house 

(1)  The  activities  of  John  Caulfield  and  Anthony  Ulasewicz  in 
carrying  out  surveillance  and  intelligence  activities  allegedly  at  the 
direction  of  the  White  House,  including  the  formation  of  the  plan  for 
the  fire  bombing  of  the  Brookings  Institution  and  the  plan  to  create  a 
private  corporation  with  security  and  intelligence  gathering  capabili- 
tions  called  Operation  Sandwedge.  Not  included  in  this  category  are 
the  allegations  concerning  the  use  of  Mr.  Ulasewicz  as  a  conduit  for 
payments  to  the  Watergate  defendants.  [See  C  (4)  p.  4.] 

(2)  Formation  and  activities  of  the  Special  Investigative  Unit  (the 
"Plumbers"),  including  the  burglary  of  the  office  of  Dr.  Lewis 
Fielding. 

(3)  The  17  wiretaps  instituted  in  1969,  the  wiretaps  of  various 
newsmen  and  the  wiretaps  alleged  to  have  been  conducted  by  G. 
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Gordon  Liddy.  This  category  includes  the  background,  instigation, 
authorization  and  disposition  of  the  wiretaps,  including  the  conceal- 
ment of  the  wiretap  records  and  their  subsequent  recovery. 

(4)  The  Dita  Beard  incident,  including  the  allegation  that  G.  Gor- 
don Liddy  was  responsible  for  Mrs.  Beard's  disappearance  from  Wash- 
ington and  her  seclusion  in  a  Denver  hospital,  and  the  report  that 
E.  Howard  Hunt  interviewed  her  before  her  public  repudiation  of  the 
"Dita  Beard  Memo." 

(5)  The  approach  to  Judge  Byrne  during  the  conduct  of  the  Ellsberg 
trial,  the  events  surrounding  the  eventual  disclosure  to  the  court  of 
the  break-in  of  Dr.  Fielding's  office,  and  the  events  surrounding  the 
disclosure  of  electronic  surveillance  of  Morton  Halperin. 

(6)  The  "Huston  Plan",  the  Inter- Agency  Evaluation  Committee 
and  related  activities. 

Material  analyzed  and  organized  in  this  factual  area  comes  from 
12  volumes  of  the  public  records  of  the  Sienate  Select  Committee 
("SSC"),  the  closed  files  and  interview  files  of  the  SSC,  and  the 
weekly  compilation  of  Presidential  Documents;  depositions,  pleadings, 
briefs  and  other  public  records  in  10  civil  and  criminal  cases  related 
to  the  Watergate  break-in  or  involving  persons  relevant  to  the  inquiry 
{Halperin  v.  Kissinger,  Democratic  National  Committee  v.  McCord, 
Ellsberg  v.  Mitchell,  People  v.  EhrUchman,  United  States  v.  Krogh, 
United  States  v.  Russo,  et  al.,  United  States  v.  Segretti,  United  States  v. 
Chapin,  Common  Cause  v.  Finance  Committee  to  Re-Elect  the  President, 
and  United  States  v.  Mitchell) ;  transcripts  of  hearings  before  the 
Senate  Foreign  Relations  Committee  on  the  nomination  of  Henry 
Kissinger  to  be  Secretary  of  State;  before  the  Senate  Judiciary  Com- 
mittee on  the  nominations  of  Richard  Kleindienst  to  be  Attorney 
General,  and  L.  Patrick  Gray  to  be  Director  of  the  FBI;  on  the  CIA 
before  the  Senate  Appropriations  Committee,  the  Senate  Armed  Serv- 
ices Committee,  the  Senate  Foreign  Relations  Committee^  and  the 
House  Armed  Services  Committee;  before  the  Senate  Judiciary  Com- 
mittee on  the  Special  Prosecutor;  and  before  the  Senate  Subcommittee 
on  Investigations  of  the  Committee  on  Interstate  and  Foreign  Com- 
merce on  the  independence  of  the  SEC;  various  secondary  sources, 
including  the  New  York  Times  Index  and  other  news  accounts  and 
summaries.  Staff  members  also  have  conferred  with  attorneys  in  the 
Los  Angeles  District  Attorney's  office  on  the  activities  of  the  Plumbers 
in  connection  with  the  Fielding  break-in. 

Organization  and  analysis  of  the  .evidence  by  task  force  attorne^^s 
contained  in  these  sources  is  substantially  complete.  Requests  for 
various  materials  have  been  made  to  the  Senate  Foreign  Relations 
Committee,  the  House  Armed  Services  Committee,  the  Senate  Sub- 
committee on  Administrative  Practice  and  Procedure,  the  Senate 
Permanent  Subcommittee  on  Investigations,  and  the  CIA. 

The  next  stage  in  the  inquiry  in  this  area  is  for  senior  members  of 
the  staff  to  review  the  material  thus  far  obtained  to  determine  what 
inquiries  should  be  pursued  fully,  what  witnesses  need  to  be  inter- 
viewed and  what  additional  documents  in  the  possession  of  the  White 
House  or  other  departments  of  the  executive  branch  need  to  be 
examined.  Letters  from  the  chairman  have  been  sent  to  Secretary  of 
State  Kissinger,  Secretary  of  Defense  Schlesinger,  and  director  of  the 
CIA  Colby  requesting  security  clearances  required  to  examine  some 
of  these  documents. 
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Arrangements  for  interviewing  witnesses  have  begun.  The  staff  faces 
the  usual  problem  of  coordinating  the  interviews. 

B.  ALLEGATIONS  CONCERNING  INTELLIGENCE  ACTIVITIES  CONDUCTED 
BY  OR  AT  THE  DIRECTION  OF  THE  WHITE  HOUSE  FOR  THE  PURPOSES 
OF  THE  PRESIDENTIAL  ELECTION  OF  1972 

(1)  The  employment  and  supervision  of  Donald  Segretti,  allegations 
concerning  campaign  "dirty  tricks",  and  the  relationship  of  Mr. 
Segretti  to  E.  Howard  Hunt  and  Dwight  Chapin. 

(2)  Allegations  concerning  the  cover-up  of  the  activities  of  Donald 
Segretti,  including  discovery  by  the  press  and  the  FBI  of  the  activities 
of  Mr.  Segretti,  and'  allegations  concerning  the  concealment  of  such 
activities  by  White  House  personnel. 

(3)  The  Diem  Cables.  Allegations  that  E.  Howard  Hunt  prepared 
forged  diplomatic  cables  tying  the  Kennedy  Administration  to  the 
assassination  of  President  Diem. 

•  (4)  Miscellaneous  campaign  intelligence  activities  by  the  Com- 
mittee to  Re-Elect  the  President,  including  allegations  concerning 
campaign  intelligence  and  surveillance  activities  as  well  as  "dirty 
tricks"  allegedly  conducted  at  the  instance  of  the  Committee  to  Re- 
Elect  the  President,  such  as  the  two  "Sedan  Chair"  operations  and 
related  matters. 

Materials  examined  include  the  testimony  contained  in  the  12 
volumes  of  the  SSC  hearings;  the  closed  files  and  interview  files  of  the 
SSC;  the  public  documents,  depositions,  briefs  and  pleadings  files  m 
the  cases  of  Carroll  v.  Ehrlichman,  Caulfield  and  tJlasewlcz;  Demo- 
cratic National  Committee  v.  McCord.  et  al.;  United  States  v.  Segretti; 
and  United  States  v.  Chapin;  FBI  reports  of  interviews  with  relevant 
witnesses;  the  logs  and  diaries  of  Donald  Segretti;  relevant  memo- 
randa from  or  to  persons  allegedly  involved  in  the  activities  under 
investigation;  the  confirmation  hearings  of  L.  Patrick  Gray  III  before 
the  Senate  Judiciary  Committee;  the  weekly  compilation  of  Presi- 
dential Documents,  and  various  media  accounts  and  other  secondary 
sources. 

Review  of  the  preliminary  inquiry  reports  is  underway  to  determine 
precisely  what  additional  evidence  and  witness  inter\4ews  are  needed 
m  order  to  complete  these  investigations. 

C.  ALLEGATIONS  CONCERNING  THE  WATERGATE  BREAK-IN  AND  RELATED 
ACTIVITIES,  INCLUDING  ALLEGED  EFFORTS  BY  PERSONS  IN  THE  WHITE 
HOUSE  AND  OTHERS  TO  "COVERUP"  SUCH  ACTIVITIES  AND  OTHERS 

(1)  The  development  of  the  plan  to  provide  the  Committee  to 
Re-Elect  the  President  with  an  intelligence  gathering  capability  for  the 
1972  Presidential  Campaign,  including  the  presentation  of  various 
plans  by  G.  Gordon  Liddy. 

(2)  Destruction  of  evidence  immediately  following  the  Watergate 
break-in  of  June  17,  1972. 

(3)  Allegations  concerning  the  custody,  removal  and  destruction  of 
the  files  in  E.  Howard  Hunt's  safe  in  the  Executive  Office  Building, 
and  subsequent  efforts  to  conceal  those  events. 
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(4)  Allegations  concerning  the  secret  delivery  of  substantial  sums  of 
money  to  the  seven  Watergate  defendants,  their  attorneys  and  their 
agents,  as  well  as  assurances  respecting  executive  clemency  allegodl}^ 
made  to  certain  of  the  defendants. 

(5)  Allegations  concerning  attempts  by  the  White  House  to  involve 
the  CIA  in  an  attem])t  to  block  or  limit  the  scope  of  the  FBI's  investi- 
gation of  the  Watergate  break-in. 

(6)  Jeb  Magruder's  testimom''  before  the  grand  jury  and  at  the 
Watergate  trial,  including  the  alleged  decision  to  offer  perjured 
testimony  to  the  Watergate  grand  jury  and  at  the  Watergate  trial 
and  steps  taken  to  implement  that  decision. 

(7)  The  alleged  attempts  by  the  White  House  to  have  the  CIA 
retrieve  materials  delivered  by  it  to  the  Department  of  Justice  follow- 
ing the  Watergate  break-in,  including  a  packet  of  photographs  con- 
taining evidence  of  the  break-in  of  Dr.  Fielding's  office. 

(8)  The  Gray  Confirmation  Hearings.  This  involves  the  series  of 
disclosures  made  during  the  Senate  Judiciary  Committee  hearings 
on  the  confirmation  of  L.  Patrick  Gray  III. 

(9)  Watergate  and  aftermath,  February  25,  1973,  to  July  16,  1973, 
including  the  response  of  various  individuals  to  events  arising  out  of  the 
gradual  disclosure  during  this  period  of  the  scope  of  the  Watergate 
incident  and  related  events. 

(10)  The  formation  of  the  Special  Prosecutor's  Office,  the  agreements 
and  understandings  with  respect  to  that  office,  and  the  breakdown 
of  those  agreements  and  understandings. 

(11)  The  removal  of  Special  Prosecutor  Archibald  Cox  following  his 
refusal  to  acquiesce  in  the  White  House  demands  that  he  desist  from 
further  attempts  to  subpena  tapes  and  documents  from  the  White 
House. 

(12)  White  House  tapes,  including  an  analysis  of  the  information 
that  could  reasonably  be  expected  to  be  contained  in  the  tapes 
originally  subpenaed  by  the  SSC  and  the  Special  Prosecutor's  Office 
and  a  review  of  the  efforts  to  obtain  those  tapes,  their  availability  and 
current  status. 

(13)  The  apparent  obliteration  of  18^  minutes  of  the  tape  re- 
cording of  Presidential  conversations  on  June  20,  1972. 

The  basic  sources  for  the  preliminary  phase  of  this  inquiry  are  the 
12  volumes  of  public  SSC  testimony,  with  exhibits;  the  closed  files  of 
the  SSC,  including  executive  session  testimony;  the  three  volumes  of 
testimony  given  before  the  House  and  Senate  Judiciary  Committees 
relating  to  the  Office  of  the  Special  Prosecutor;  the  testimony  before 
the  Senate  Judiciary  Committee  on  the  nomination  of  L.  Patrick 
Gra)  III,  to  be  Director  of  the  FBI,  Richard  Kleindienst  to  be  At- 
torney General,  and  Elliot  Richardson  to  be  Attorney  General;  the 
depositions  in  the  Watergate-related  civil  suits;  and  the  testimony  and 
exhibits  in  the  Watergate-related  criminal  prosecutions,  including  pro- 
ceedings relating  to  tape  recordings  of  Presidential  conversations. 

The  task  force  charged  with  investigating  this  general  area  has 
nearly  completed  the  task  of  examining  and  digesting  available  testi- 
mony and  other  information  in  the  public  domain  and  in  the  closed 
files  of  the  SSC  and  other  congressional  committees.  This  information 
is  contained  in  reports  currently  being  reviewed  by  senior  members  of 
the  stafT. 
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Testimony  and  exhibits  sealed  by  court  order  in  Watergate-related 
litigation  have  not  yet  been  obtained. 

D.  ALLEGATIONS  CONCERNING  IMPROPRIETIES  IN  CONNECTION  WITH  THE 

PERSONAL  FINANCES  OF  THE  PRESIDENT 

Preliminary  reports  have  been  completed  on  the  following  subjects: 
the  President's  gift  of  private  papers;  the  sale  of  the  President's  New 
York  apartment ;  and  the  improvements  to  the  Key  Biscayne  and  San 
Clemente  properties.  These  reports  do  not  include  a  review  of  the 
material  in  the  files  of  the  Joint  Committee  on  Internal  Revenue 
Taxation. 

Material  from  congressional  sources  examined  includes  transcripts 
of  hearings  before  the  Government  Activities  Subcommittee  of  the 
House  Committee  on  Government  Operations  and  the  Treasury, 
Postal  Service,  and  General  Government  Subcommittee  of  the  House 
Appropriations  Committee.  Other  material  reviewed  includes  the 
Comptroller  General's  report  entitled  "Protection  of  the  President  at 
Key  Biscayne  and  San  Clemente  (with  Information  on  Protection  of 
Past  Presidents),"  and  various  accounts  in  the  news  media. 

For  several  months  the  Federal  income  tax  affairs  of  the  President 
have  been  the  subject  of  an  extensive  investigation  by  the  Joint 
Committee  on  Internal  Revenue  Taxation  and  its  highly  qualified 
staff.  The  results  of  that  investigation  will  become  available  shortly. 
The  inquiry  staff  is  prepared  to  begin  immediately  to  assimilate  the 
results  of  the  Joint  Committee's  investigation,  as  they  become 
available. 

Meanwhile,  the  inquiry  staff  is  preparing  tentative  lists  of  witnesses 
to  be  interviewed  and  documents  to  be  sought. 

E.  ALLEGATIONS  CONCERNING  EFFORTS  BY  THE  WHITE  HOUSE  TO  USE 
AGENCIES  OF  THE  EXECUTIVE  BRANCH  FOR  POLITICAL  PURPOSES, 
AND  ALLEGED  WHITE  HOUSE  INVOLVEMENT  WITH  ELECTION  CAM- 
PAIGN  CONTRIBUTIONS 

(1)  Allegations  that  contributions  to  support  the  President's  re- 
election campaign  were  given  for  the  purpose  of  purchasing  ambassa- 
dorships. 

(2)  Allegations  of  White  House  involvement  with  illegal  campaign 
contributions  exacted  from  corporations  under  pressure  of  threats  of 
governmental  retaliation  or  promises  of  governmental  favors. 

(3)  Allegations  concerning  illegal  campaign  contributions  received 
from  foreign  nationals  in  exchange  for  promises  of  favorable  treatment 
by  Government  agencies. 

(4)  Allegations  that  illegal  campaign  contributions  were  received 
from  labor  unions. 

(5)  Allegations  that  campaign  contributions  were  received  from 
persons  in  exchange  for  business  with  the  Federal  Government. 

(6)  Allegations  that  in  return  for  a  pledge  of  campaign  contributions 
the  President  ordered  dairy  import  quotas  to  be  lowered  and  price 
support  levels  to  be  raised. 

(7)  Allegations  that,  in  return  for  support  during  the  1972  Presi- 
dential campaign,  the  sentences  of  various  prisoners  were,  commuted. 
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(8)  Allegation  that  the  Comptroller  of  the  Currency  granted  a  bank 
charter  to  a  Minnesota  bank  in  return  for  campaign  contributions. 

(9)  Allegations  that  the  White  House  caused  friends  of  the  President 
to  be  given  favored  treatment  by  the  Comptroller  of  the  Currency. 

(10)  Allegations  that  lawsuits  were  not  prosecuted  by  the  Environ- 
mental Protection  Agency  because  of  campaign  contributions  on  be- 
half of  the  corporations  involved. 

(11)  Allegations  that  attempts  were  made  by  the  White  House  to 
use  the  Federal  Communications  Commission  to  control  and  retaliate 
against  media  criticism. 

(12)  Allegations  of  attempts  to  obtain  campaign  contributions  in 
return  for  promises  of  assistance  wdth  the  Federal  Housing  Admin'stra- 
tion. 

(13)  Allegations  that  attempts  were  made  by  the  White  House  to 
use  the  Internal  Reveime  Service  to  harass  "enemies"  of  the  adminis- 
tration and  to  prevail  upon  the  IRS  to  be  lenient  toward  friends  of 
the  President  and  to  take  positions  on  tax  matters  favorable  to  various 
entities  for  political  purposes. 

(14)  Allegations  that  the  Department  of  Justice  failed  to  prosecute 
certain  lawsuits  as  a  result  of  campaign  contributions  b}^  defendants. 

(15)  Allegations  that  administration  officials  caused  the  Antitrust 
Division  to  permit  various  mergers  and  acquisitions  to  go  unchal- 
lenged because  the  participants  made  campaign  contributions  to  or 
had  personal  or  political  connections  with  the  President. 

(16)  Allegations  that  the  White  House  attempted  to  use  the 
Antitrust  Division  to  control  or  retaliate  against  media  criticism. 

(17)  Allegations  that  an  antitrust  suit  against  International 
Telephone  and  Telegraph  Corporation  was  settled  in  return  for  a 
pledge  of  financial  help  toward  the  cost  of  conducting  the  1972 
Repubhcan  National  Convention  in  San  Diego  and  that  perjury 
may  have  been  committed  by  several  administration  officials  during 
the  Senate  hearings  on  the  nomination  of  Richard  Kleindienst  as 
Attorney  General. 

(18)  Allegation  that  the  Antitrust  Division  dropped  an  investigation 
of  a  corporation  because  its  owner  was  a  friend  of  the  President. 

(19)  Allegations  that  Attorney  General  Mitchell  caused  the  Anti- 
trust Division  to  substitute  civil  for  criminal  charges  against  a  de- 
fendant because  of  a  pledge  of  financial  assistance  to  the  Republican 
Party. 

(20)  Allegations  that  a  corporation  obtained  permission  to  increase 
prices  after  one  of  its  principals  made  a  substantial  campaign  con- 
tribution. 

(21)  Allegations  that  the  White  House  exerted  mfluence  on  various 
Federal  agencies  to  direct  their  efforts  in  such  a  manner  as  to  promote 
improperly  the  President's  re-election. 

(22)  Allegations  that  the  White  House  suppressed  criminal  pro- 
ceedings against  certain  recipients  of  aid  from  the  Small  Business 
Administration  for  political  reasons,  and  allegations  of  favoritism  in 
the  Small  Business  Administration  and  loan  program  for  persons  who 
supported  the  President's  re-election  campaign. 

(23)  Allegations  that  the  White  House  participated  in  the,  solicita- 
tion or  receipt  of  campaign  contributions  made  by  Robert  L.  Vesco, 
involved  in  the  pending  criminal  action  in  New  York  against  John 
Mitchell  and  Maurice  Stans. 
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(24)  Allegations  that  preferential  treatment  was  obtained  from 
the  Securities  and  Exchange  Commission,  the  Department  of  Justice 
and  other  agencies  to  certain  individuals  who  had  given  political 
support. 

(25)  Allegation  that  the  Department  of  Commerce  failed  to  put 
into  effect  certain  safety  standards  because  of  contributions  by  the 
industry  involved  to  the  President's  re-election  campaign. 

(26)  Allegation  that  in  exchange  for  a  contribution  to  the  Presi- 
dent's re-election  campaign  the  Department  of  the  Interior  failed  to 
revoke  an  import  allocation  grant  to  an  oil  corporation. 

With  respect  to  all  of  these  matters  the  staff  has  completed  a  pre- 
liminary review  of  material  on  the  public  record  and  from  congres- 
sional sources. 

As  a  result  of  our  preliminary  inquuy,  formal  requests  for  necessary 
documents  and  files  have  been  sent  by  the  chairman  to  the  Secretary 
of  Agriculture,  the  Secretary  of  the  Interior,  the  Attorney  General 
(with  respect  to  antitrust  matters  only),  the  Federal  Communications 
Commission,  the  Comptroller  of  the  Currency,  the  Cost  of  Living 
Council,  and  the  Environmental  Protection  Agency. 

All  materials  requested  from  the  Comptroller  of  the  Currency  have 
been  delivered  to  the  staff.  Both  the  Secretary  of  Agriculture,  by 
General  Counsel  to  the  Department  of  Agriculture,  and  the  Secretary 
of  the  Interior,  by  the  Solicitor  of  the  Department  of  the  Interior, 
have  informed  the  staff  that  a  response  to  the  committee's  request 
will  come  from  Mr.  James  St.  Clair,  Special  Counsel  to  the  President. 
Appointments  have  been  or  are  being  made  for  meetings  between 
members  of  the  staff  and  the  Federal  Communications  Commission, 
the  Cost  of  Living  Council,  and  the  Environmental  Protection  Agency 
to  discuss  provision  of  the  material  requested  to  the  staff.  The  Attorney 
General  has  advised  the  Special  Counsel  that  he  will  respond  directly 
to  the  chairman  within  several  days.  He  has  advised  that  he  has  two 
concerns:  First,  that  disclosure  will  not  endanger  any  of  the  prosecu- 
tions or  investigations  of  the  Special  Prosecutor;  second,  that  dis- 
closure will  not  prejudice  any  pending  or  contemplated  antitrust 
actions. 

Further  requests  will  be  made  this  week  to  various  agencies  includ- 
ing the  Small  Business  Administration,  the  Federal  Home  Loan  Bank, 
and  the  Attorney  General  (with  respect  to  criminal,  pardon  and  parole 
matters).  It  is  also  expected  that  material  relating  to  the  1972  Presi- 
dential campaign  will  be  requested  from  the  National  Archives. 

F.    ALLEGATIONS    CONCERNING    OTHER   MISCONDUCT 

(1)  The  bombing  of  Cambodia.  This  category  involves  United 
States  bombing  in  Cambodia  between  March  1969  and  August  1973, 
and  the  recording  and  disclosure  of  that  bombing.  A  review  has  been 
made  of  State  and  Federal  htigation  in  which  the  legality  of  executive 
action  in  bombing  and  conducting  alleged  acts  of  war  in  Cambodia  has 
been  challenged.  A  summary  is  being  prepared  of  the  legal  issues  and 
doctrines  on  which  these  lawsuits  turn,  the  results  of  the  particular 
lawsuits,  and  comphance  by  the  executive  branch  ^\ith  judicial  orders 
resulting  from  the  litigation.  The  public  statements  and  congressional 
testimony  of  executive  branch  officials,  including  those  within  the 
Dep^tment  of  State,  Department  of  Defense,  and  the  Executive 
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Office  of  the  President  are  being  reviewed.  Classified  material  pre- 
sented to  the  Senate  Foreign  Relations  Committee  and  Senate  Armed 
Services  Committee  will  be  reviewed  as  it  becomes  available.  Inter- 
views of  Federal  civil  and  military  personnel  may  be  undertaken  with 
respect  both  to  the  secrecy  of  the  bombing  and  to  the  reporting  thereof 
as  well  as  past  reporting  practices  concerning  possibly  analogous 
activities. 

(2)  The  impoundment  of  funds.  This  category  is  concerned  with 
impoundments  or  refusal  of  the  executive  branch  to  spend  funds 
appropriated  by  Congress.  The  approximately  30  lawsuits  in  which 
impoundments  of  funds  by  the  executive  branch  have  been  challenged 
are  being  reviewed.  A  summary  is  being  prepared  of  the  legal  issues 
involved  in  these  lawsuits,  the  resolution  of  particular  lawsuits,  and 
executive  branch  compliance  with  court  orders  and  decisions  in  this 
litigation.  Practices  in  past  administrations  with  respect  to  impound- 
ment of  funds  are  also  being  studied. 

(3)  The  dismantling  of  the  Office  of  Economic  Opportunity.  A  re- 
view has  been  made  of  the  pleadings,  opinions,  and  decisions  and  orders 
in  Senator  Harrison  A.  Williams,  Jr.,  et  al.  v.  Phillips,  Local  2816 
AFGE,  et  al.  V.  Phillips,  and  related  lawsuits  concerning  Executive 
action  taken  to  dismantle  the  Office  of  Economic  Opportunity,  and  of 
compliance  by  the  executive  branch  with  judicial  decisions  and  orders 
in  these  cases. 

Within  the  next  2  weeks  senior  members  of  the  staff  will  determine 
which  matters  should  be  pursued  further. 

III.  Summary 

The  special  inquiry  staff  submitted  a  report  to  the  Judiciary 
Committee  on  February  5,  1974,  outlining  the  method  of  organization 
and  operation.  That  method  remains  unchanged. 

On  February  21  the  inquiry  staff  received  a  list  of  the  recordings, 
documents  and  other  materials  that  the  Special  Prosecutor  has 
received  from  the  White  House. 

On  February  25  we  requested  from  Mr.  St.  Clair  Certain  recordings 
of  Presidential  conversations,  certain  transcripts  of  Presidential 
conversations,  as  well  as  other  documents  furnished  to  the  Special 
Prosecutor  by  the  President. 

We  also  asked  for  a  few  additional  documents  and  things  that  we 
believed  were  necessary  to  our  inquiry. 

We  also  asked  Mr.  St.  Clair  to  outline  generally  how  White  House 
files.  Presidential  papers,  and  Presidential  conversations  and  memo- 
randa were  indexed.  We  had  discussed  the  matter  of  indexing  at  our 
first  conversation  with  Mr.  St.  Clair. 
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We  have  not  received  any  of  the  material  requested  but  have  been 
advised  by  letter  from  Mr.  St.  Clair  that  we  will  receive  an  answer 
to  our  request  on  Wednesday  of  this  week.  There  are  additional 
specific  items  needed  from  the  White  House.  We  are  preparing 
requests  now.  We  also  have  requested,  but  not  received,  a  list  of  items 
sought  by  the  Special  Prosecutor,  but  not  furnished  by  the  White 
House.  This  list  may  be  useful  in  determining  what  additional  mate- 
rials to  include  in  our  requests. 

One  of  the  principal  aims  of  the  staff  during  the  next  2  weeks 
will  be  to  determine  which  factual  categories  require  further  investi- 
gation and  study.  By  eliminating  those  categories  that  do  not  appear 
to  warrant  additional  inquiry  the  staff  can  focus  its  resources  to  give 
the  more  important  subjects  the  preparation,  investigation,  and 
analysis  required. 

It  is  not  yet  possible  to  predict  a  date  when  this  inquiry  will  be 
completed. 
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Part  B 

Special  Inquiry  Staff  and  Biographies  of  Counsel 

SPECIAL    inquiry    STAFF  ^ 

Counsel • 43 

Investigators 4 

Research  Assistants: 

Organization  of  central  files  and  chronology 9 

Acquisition  of  court  transcripts  and  other  documents 2 

Legal  research 1 

Clippings  and  distribution  of  newspaper  articles  and  Congressional 

Record 1 

Subtotal 13 

Public  Information  Director 1 

Congressional  Liaison . 1 

Securitj'  Director 1 

Adm.inistration , 3 

Secretaries 25 


Clerks: 

Mail 4 

Assistance  with  chronological  file 1 

Xerox 2 

Messenger,  Xerox,  legal  library 3 


Subtotal ^ 10 


Total 101 

'  The  staff  also  includes  five  part-time  clerical  employees. 
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COUNSEL — 43 


Fred  Altshuler 

Thomas  Bell 

William  Paul  Bishop 

Robert  Brown 

Richard  Gates,  Senior  Associate 
Special  Counsel 

Michael  Conway 

Rufus  Cormier 

Edward  Lee  Dale 

John  B.  Davidson 

Evan  Davis 

John  Doar,  Special  Counsel 

Samuel  Garrison  III,  Deputy  Mi- 
nority Counsel 

Constantine  Gekas 

Richard  Gill 

Dagmar  Hamilton 

David  Hanes 

Albert  E.  Jenner,  Jr.,  Special 
Minority  Counsel 

John  Kennahan 

Terry  Rhodes  Earkpatrick  ^ 

John  Labovitz 

Lawrence  Lucchino  ' 


R.  L.  Smith  McKeithen 

Robert  Murphy 

Bernard    W.    Nussbaum,    Senior 

Associate  Special  Counsel 
James  B.  F.  Oliphant 
Richard  H.  Porter 
George  Rayborn 
James  Reum 
Hillary  Rodham 
Robert  Sack 
Stephen  Sharp 
Robert  Shelton 
Jared  Stamell 
Roscoe  Starek 
Gary  Sutton 
Edward  Szukelewicz 
Theodore  Robert  Tetzlaff  ' 
Robert  Trainor 
Jean  Travlor 
Ben  A.  Wallis,  Jr.^ 
William  Weld 
William  White 
Joseph    A.    Woods,    Jr.,    Senior 

Associate  Special  Counsel 


*  The  rfeumfe  of  the  four  counsels  employed  since  February  5,  1974,  follow. 

Terry  Rhodes  Kirkpatrick 

Residence:  23  Nottingham  Road,  Little  Rock,  Arkansas  72201 
Born:  Alexandria,  Virginia,  November  29,  1947 
Family  status:  Married  to  Rafael  Guzman.  No  children 
Education:  University  of  Oklahoma,  Norman,  Oklahoma,  B.A.,  1969; 
University  of  Arkansas  Law  School,  Fayetteville,  Arkansas,  J.D., 
1972 
Former  employment:  1973-Present,  Special  Assistant,  Criminal  Mat- 
ters, Arkansas.  Supreme  Court,  Little  Rock,  Arkansas.   1972-73, 
Partner,  White  &  Kirkpatrick,  Fayetteville,  Arkansas.  1972,  Assist- 
ant Public  Defender,  iSeb^stian  Cpunty^'  Public  Defender's  OflSce, 
Fort  Smith,  Arkansas 
Admitted  to  bar:  1972,  Arkansas 


Lawrence  Lucchino 

Residence:  519  Susanna  Court,  Pittsburgh,  Pennsylvania  15207 

Born:  Pittsburgh,  Pennsylvania,  September  6,  1945 

Family  status:  Single        . 

Education:  Princeton  University,  A.B.,  1967;  Yale  Law  School,  J.D., 

1972 
Former  employment:  1972,  Associate,  McCutchen,  Doyle,  Brown  and 

Enersen,  San  Francisco,  California 
Admitted  to  bar:  1973,  California;  1973,  Pennsylvania 
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Theodore  Robert  Tetzlaff 

Residence:  2020  N.  Lincoln  Park  West,  Chicago,  Illinois  60614 

Born:  Milwaukee,  Wisconsin,  February  27,  1944 

Family  status:  Single 

Education:  Princeton  University,  A.B.,  1966;  Yale  Law  School, 
LL.B.,  1969 

Former  employment:  1973-Present,  Associate,  Jenner  &  Block, 
Chicago,  Illinois  (on  leave  of  absence).  1972-73,  Associate  Director 
(Acting),  Office  of  Economic  Opportunity  and  Director  of  the 
Federal  Office  of  Legal  Services,  Washington,  D.C.,  1971,  Consult- 
ant and  Special  Assistant  to  the  Director,  Federal  Office  of  Legal 
Services,  Washington,  D.C.,  1970,  Legislative  Assistant,  The 
Honorable  John  Brademas,  U.S.  House  of  Representatives,  Wash- 
ington, D.C.  1970,  Executive  Director,  National  Conference  on 
Pohce  Community  Relations,  Los  Angeles,  CaUfornia.  1969, 
Reginald  Heber  Smith  Community  Lawyer  Fellowship,  Chicago, 
Illinois 

Admitted  to  bar:  1969,  Indiana;  1969,  District  of  Columbia 


Ben  a.  Wallis,  Jr. 

Residence:  9734  Shadydale  Lane,  Dallas,  Texas 
Born:  Llano  County,  Texas,  April  27,  1936 
Family  status:  Married  to  Margaret  Walhs;  no  children 
Education:  University  of  Texas,  Austin,  Texas,  BB.A.,  1961   Uni- 
versity of  Texas  School  of  Law,  J.D.,  1966 
Former  employment:  1973-Present,  Vice  President  of  Development, 
Club   Corporation   of  America,   Dallas,   Texas.    1970-72,   Private 
practice,    Dallas,   Texas.    1968-70,   Investigator-Prosecutor,   State 
Securities   Board,    Austin    and    Dallas,    Texas.    1966-68,    Private 
practice,  Llano,  Texas 
Admitted  to  bar:  1966,  Texas 


APPENDIX  V 
Status  Report  as  or  April  24,  1974 


I.  Introduction 

The  results  of  the  factual  investigation  of  the  Impeachment  inquiry 
staff  of  the  Committee  on  the  Judiciary  will  be  reflected  in  the  initial 
factual  presentation  to  the  committee,  presently  scheduled  by  the 
chairman  to  commence  the  week  of  May  6.  The  presentation  will  focus 
on  areas  of  inquiry  described  in  the  March  1, 1974,  status  report  to  the 
committee. 

The  principal  work  of  the  impeachment  inquiry  staff  of  the  Com- 
mittee on  the  Judiciary  in  conducting  its  factual  investigation  has  been 
to  (1)  analyze  the  information  collected  by  the  Senate  Select  Commit- 
tee on  Presidential  Campaign  Activities;  (2)  analyze  the  information 
collected  by  other  congressional  committees,  including  the  Joint  Com- 
mittee on  Internal  Revenue  Taxation;  (3)  obtain  and  analyze  all  ma- 
terial furnished  the  Special  Prosecutor  by  the  White  House;  (4)  ob- 
tain and  analyze  the  report  and  all  material  furnished  by  the  District 
of  Columbia  grand  jury;  (5)  obtain  and  analyze  certain  information 
from  the  departments  of  the  executive  branch  and  from  certain  of 
the  independent  agencies;  (6)  interview^  a  number  of  witnesses;  (7) 
prepare  detailed  and  specific  requests  for  additional  material  from 
the  President,  together  with  memoranda  justifying  each  of  such  re- 
quests; and  (8)  commence  preparation  of  a  factual  presentation  to  be 
made  to  the  committee. 

The  purpose  of  this  memorandum  is  to  report  to  the  Committee  on 
the  Judiciary  the  progress  of  the  inquiry  staff's  investigation  in  cer- 
tain of  the  factual  areas  and  categories  described  in  the  staff's  report 
of  March  1.  In  each  area  and  category  noted  in  the  March  1  report, 
but  not  specifically  mentioned  in  this  memorandum,  the  investigation 
is  continuing. 

II.  Report  of  Status 

Paragraph  and  subparagraph  references  in  this  memorandum  cor- 
respond to  those  used  respecting  comparable  subject  matter  in  the 
March  1  report. 

Specific  factual  areas  and  categories  are  reported  on  as  follows: 

D.  Allegations  Concerning  Improprieties  in  Connection  With 
THE  Personal  Finances  of  the  President 

On  April  3,  1974,  the  Joint  Committee  on  Internal  Revenue  Taxa- 
tion released  the  report  of  its  staff :  "Examination  of  President  Nixon's 
Tax  Returns  for  1969  through  1972."  The  staff  reported  that  the  Pres- 
ident has  improperly  treated  as  not  taxable  certain  items  of  capital 
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gain,  had  not  reported  certain  items  of  imputed  income,  and  had 
claimed  a  number  of  tax  deductions  which  were  not  permissible. 

The  Joint  Committee  staff  reported  that  the  deduction  the  Presi- 
dent chiimed  for  a  gift  of  pre-presidential  papers  in  1969  should  be 
disallowed.  The  President  had  vahied  the  papers  at  $576,000;  for  the 
years  1969  through  1972,  $482,018  had  been  deducted.  The  Joint  Com- 
mittee statt'  reported  that  the  gift  was  not  completed  until  after  July 
25,  1969,  the  effective  date  of  a  provision  in  the  Tax  Reform  Act  of 
1969  eliminating  tax  deductions  for  gifts  of  this  kind.  In  addition, 
the  Joint  Committee  staff'  reported  that  restrictions  in  the  deed  giving 
the  papers  to  the  United  States  made  the  gift  only  a  "future  interest'" 
in  the  papers,  which  could  not  qualify  for  the  dechiction,  regardless  of 
the  date  of  gift.  The  staff'  also  reported  that  a  1968  gift  of  papers  was 
similarly  not  deductible  at  that  time  because  of  restrictions  contained 
in  the  deed,  and  therefore  that  a  carryover  deduction  for  a  portion  of 
that  gift  was  not  available  in  1969. 

In  his  1969  return,  the  President  claimed  that  his  sale  of  an  apart- 
ment in  Xew  York  and  purchase  of  an  estate  in  San  Clemente  consti- 
tuted a  change  of  principal  residence  and  therefore  the  gain  on  the 
apartment's  sale  was  not  taxable.  The  staff'  reported  that,  since  the 
President  and  Mrs.  Nixon  spent  only  15  percent  of  their  time  in  San 
Clemente  within  1  year  of  the  sale  of  the  Xew  York  apartment.  San 
Clemente  did  not  constitute  their  principal  residence  for  Fedenil  tax 
purposes  during  that  period  and  the  $151,848  capital  gain  from  the 
sale  was  therefore  taxable. 

In  his  return  for  1970,  the  President  reported  that  the  sale  of  a 
portion  of  his  San  Clemente  property  had  resulted  in  no  taxable  gain. 
The  staff'  reported  that  the  accounting  treatment  of  the  sale  was  in- 
correct and  that  in  fact  the  President  realized  a  taxable  capital  gain 
of  $117,836  on  the  sale. 

In  his  returns  for  1969  through  1972,  the  President  claimed  as 
deductions  for  business  expenses  25  percent  of  the  cost  of  operating 
and  maintaining  San  Clemente,  including  depreciation,  and  100  per- 
cent of  oj)erating  and  maintenance  expense,  including  depreciation, 
of  one  of  his  houses  at  Key  Biscayne.  The  Joint  Committee  staff  con- 
cluded that  the  President's  business  use  of  these  houses  was  for  his 
personal  convenience,  and  was  not  "required  as  a  condition  of  employ- 
ment" or  "appropriate  and  helpful,"  the  standards  applied  by  the 
courts  for  determining  deductibility  of  costs  related  to  homes  used  for 
business  purposes.  The  total  of  deductions  disallowed  for  business  use 
of  these  properties  was  $56,955.  On  the  other  hand,  the  Joint  Com- 
mittee staff'  allowed  the  President  a  $22,653  deduction  on  the  nonresi- 
dential portion  of  the  Key  Biscayne  property  as  an  investment 
expense. 

During  the  4  years  covered  by  the  report,  the  President  also  deducted 
$47,766  as  "expenses  incurred  in  the  performance  of  official  functions 
as  President,"  including  the  cost  of  food,  flowers,  Christmas  cards, 
gifts,  and  the  like.  The  Joint  Committee  staff  requested  documentation 
substantiating  the  business  purposes  of  these  expenses,  but  none  was 
supplied,  and  the  deductions  therefore  were  disallowed. 
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The  Joint  Committee  staff  also  disallowed  a  $3,381  deduction  during 
the  4  years  for  depreciation  on  a  credenza  in  the  President's  office  in 
Key  Biscavne  and  the  Cabinet  table  in  the  White  House.  The  staff 
reported  that  the  President  did  not  show  the  credenza  met  the  appro- 
priate business-use  test.  The  staff  suggested  that  the  Government 
reimburse  the  President  for  the  cost  of  the  Cabinet  table,  but  con- 
cluded the  depreciation  was  not  deductible. 

In  1972  the  President's  daughter,  Patricia  Xixon  Cox,  paid  tax  on 
$11,617  as  her  share  of  the  profit  from  the  sale  of  Florida  real  estate 
that  had  been  purchased  by  the  President  in  1967.  The  Joint  Commit- 
tee start'  requested  substantiation  of  an  asserted  agreement  between  the 
President  and  his  daughter  in  1967  allocating  to  her  a  share  of  the 
profit.  No  contemporaneous  w^ritten  evidence  was  supplied,  and  the 
$11,617  was  attributed  to  the  President  for  1972. 

The  Joint  Committee  staff'  examined  the  manifests  of  Government 
aircraft  flights  during  each  of  the  years  1969  through  1972  on  which 
the  President's  family  or  friends  traveled  without  him.  Of  411  flights, 
at  least  341  were  not  for  official  business,  the  staff'  reported,  and  it 
imputed  income  of  $27,015  to  the  President,  representing  the  equiva- 
lent first-class  commercial  air  fare  for  the  flights  (net  of  $6,693  which 
the  President  had  reimbursed  to  the  Treasury).  In  attributing  plane 
flights  of  others  as  income  to  the  President,  the  Joint  Committee  staff' 
used  precedents  in  which  business  executives  have  been  taxed  for  the 
private  use  of  corporate  aircraft. 

During  the  years  1969  through  1972,  the  Government  expended 
significant  sums  for  security  purposes  on  the  President's  properties 
at  San  Clemente  and  Key  Biscayne,  but  the  Joint  Committee  staff  also 
identified  significant  expenditures  that  benefited  the  President.  The 
staff  imputed  income  to  the  President  where  (1)  it  seemed  likely  that 
the  President  would  have  incurred  an  expense  personally  even  if  the 
Government  had  not,  (2)  an  expenditure  j^rimarily  benefited  the  Pres- 
ident, or  (3)  an  expenditure  was  for  security  purposes,  but  the  original 
plans  were  modified  because  of  personal  esthetic  preferences,  resulting 
in  a  substantial  increase  in  cost.  On  this  basis  the  staff  imputed  income 
of  $92,298  to  the  President.  (These  improvements  to  properties  are 
discussed  in  more  detail  below,  under  the  subheadings  "San  Clemente" 
and  "Key  Biscayne.") 

In  summary,  the  staff  of  the  Joint  Committee  concluded  that  the 
President's  taxes  for  1969-72  should  have  been  increased  by  $476,431 
(including  interest)  as  a  result  of  the  following  errors  in  computing 
taxable  income : 

A.  Income  to  the  President  which  he  failed  to  report  on  his  income  tax 
returns  (1969-72)  : 

1.  Gain  on  sale  of  San  Clemente  property $117,  836 

2.  Gain  on  sale  of  New  York  City  apartment 151,  848 

3.  Gain  on  sale  of  Florida  lots 11,617 

4.  Personal  use  of  Government  aircraft  by  family  and  friends —       27,  015 

5.  Improvements  to   San  Clemente  and  Key  Biscayne  proper- 

ties        92,  298 

Total  income  not  reported 400,  614 
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B.  Deductions   improperly   taken   on   President's   income   tax   returns 

(1969-72)  : 

1.  1969  Gift  of  papers 482,018 

2.  Business  deductions : 

(a)    San  Clemente  property 32,168 

(h)   Key  Biscayne  property 24,787 

(c)  White  House  office  furniture 3,331 

(d)  Christmas  cards 6,750 

(e)  Moving  and  storage 259 

(/)   Flowers  690 

(g)   Harry  Winston,  Inc 403 

(h)   Dues 4 

(/)    "Treasury"   (including  "Masked  ball") 5,939 

ij)   Gorham  Co 2,084 

(fc)  Hotel  Washington 393 

(I)   American  Airlines 798 

(m)   Guest  fund 29,  794 

(n)   Cabinet    chair , 500 

(o)    Unidentified   151 

3.  Gasoline  tax 148 

Total  deductions  not  allowable 590,  217 

C.  Credit :  Allowable  deductions  not  taken  on  President's  income  tax 

returns  (1969-72)  : 

Key  Biscayne  property 22,  653 

Sales    tax 1,  274 

Gasoline  tax 10 

Total 23,  937 

On  April  3, 1974,  the  date  the  Joint  Committee  staff  report  was  pub- 
lished, the  White  House  announced  that  it  had  received  a  "statement 
from  the  Internal  Eevenue  Service"  tliat  assessed  the  President 
$432,787.13  for  tax  due  but  not  paid  for  the  years  1969  thi-ough  1972, 
plus  interest.  (The  relatively  small  difference  between  this  amount 
and  the  Joint  Committee  staft^'s  findino;  has  not  been  explained.)  The 
Joint  Committee  staff  made  no  investigation  whether  or  not  there  was 
criminal  tax  fraud  for  which  tlie  President  is  res]:)onsible.  Attorney 
General  Saxbe  has  made  a  formal  delegation  to  the  Special  Prosecutor 
of  authority  to  investigate  possible  tax  fraud  in  connection  with  the 
question  of  the  pre-Presidential  papers.  We  assume  that  wliatever  in- 
vestigation the  Special  Prosecutor  conducts  is  likely  to  be  prolonged 
and  that  its  result  will  not  be  available  to  the  committee  under  the 
committee's  contemplated  timetable. 

On  March  22,  1974,  the  Joint  Committee  staff  wrote  to  the  Presi- 
dent's tax  counsel  enclosing  a  series  of  questions,  answers  to  which  it 
believed  would  be  helpful  in  understanding  certain  matters  respecting 
the  President's  returns.  No  reply  to  this  letter  was  received. 

The  Government  Activities  Subcommittee  of  the  House  Committee 
on  Government  Operations  and  the  Comptroller  General  of  the  United 
States,  as  well  as  the  staff  of  the  Joint  Committee  on  Internal  Revenue 
Taxation,  have  studied  Government  expenditures  at  the  President's 
homes  at  San  Clemente  and  Key  Biscayne.  The  joint  committee  staff 
concluded  that  $92,298  of  those  expenditures  constituted  personal  in- 
come to  the  President. 
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SAN  CLEMENTE 

(a)  The  staff  reported  that  the  entire  amount  spent  on  a  fireplace 
exhaust  fan  in  1971  was  personal  income  ($389) . 

(b)  The  staff  reported  that  the  entire  amount  spent  enlarging  den 
windows  in  1969  was  personal  income  ($1.600) . 

(c)  For  reasons  of  the  personal  safety  of  the  President,  in  1969  the 
Secret  Service  had  installed  a  new  electric  forced-air  heating  system 
($18,493)  in  lieu  of  a  $12,988  gas  system  the  President  planned  to 
install.  The  staff  reported  that  the  amount  the  President  would  have 
spent,  but  for  the  action  of  the  Secret  Service,  constituted  personal 
income  ($12,988). 

(d)  During  1971  electronic  protective  gear  was  installed  in  a  gazebo 
and  the  gazebo  was  renovated.  The  staff  estimated  that  75  percent  of 
the  cost  of  the  renovation  accrued  to  the  personal  benefit  of  the  Presi- 
dent and  constituted  personal  income  ($4,981) . 

(e)  According  to  the  staff,  a  boundary  survey  and  structural  report 
on  the  property  done  during  1969  was  for  the  personal  benefit  of  the 
President.  The  cost  to  the  Government  of  these  surveys  was  deemed  to 
be  income  to  the  President  ($5,473) . 

(f )  The  staff  reported  that  $3,800  was  paid  by  the  Government  in 
1969  for  a  part  of  work  on  the  sewer  system.  The  staff'  concluded  that 
the  work  was  necessitated  by  construction  of  a  swinuning  pool  for  the 
personal  benefit  of  the  President  and  that  the  cost  of  this  sewer  work 
therefore  constituted  taxable  income  to  the  President  ($3,800). 

(g)  Wrought  iron  handrails  were  installed  on  the  property  in  1969. 
The  staff  concluded  that  these  were  for  the  personal  benefit  of  the 
President  and  that  their  cost  therefore  constituted  personal  income 
($998). 

(h)  The  staff  estimated  that  one-third  of  the  amount  expended 
during  1969,  1970  and  1971  for  paving  was  solely  for  the  personal 
benefit  of  the  President.  This  amount,  less  approximately  $1,000  paid 
by  the  President,  was  deemed  income  to  the  President  ($5,867). 

(i)  According  to  staff  estimates,  about  $7,000  was  spent  by  the  Gov- 
ernment in  1969  for  construction  of  a  handrail  and  railroad  cross-over. 
Concluding  that  half  the  expense  was  attributable  to  the  personal 
comfort  of  the  President,  the  staff  imputed  income  in  that  amount  to 
the  President  ($3,500). 

(j)  The  Government  expended  $135,700  on  landscape  construction 
work  during  1969.  The  staff  concluded  that  at  least  $3,600  would  have 
been  spent  by  the  President  regardless  of  needs  for  his  protection  and 
reported  that  this  amount  constituted  taxable  income  ($3,600). 

(k)  The  staff  reported  that  no  more  than  half  the  ordinary  and  re- 
curring landscape  maintenance  expense  was  related  to  security  needs. 
Half  the  amount  paid  for  such  maintenance,  less  the  amount  actually 
paid  by  the  President,  was  $5,799  in  1969,  $15,635  in  1970,  $1,593  in 
1971  and  $391  in  1972.  The  staff  concluded  that  those  amounts  should 
be  treated  as  taxable  income  ($23,418) . 


2244 


KEY   BISCAYNE 


(a)  In  connection  with  security  work  done  in  1969,  a  shviffleboarcl 
court,  replacement  value  $400,  was  destroyed.  It  was  replaced  by  the 
Governnieiit  with  one  costing-  $ii,00().  The  Joint  Committee  staff  con- 
cluded the  difference  Avas  taxable  income  to  the  President  ($1,600). 

(b)  A  $71,100  fence  and  hedge  system  was  installed  at  Government 
expense.  The  staff  estimated  that  $12,679  of  that  amount  was  due  to 
the  aesthetic  preference  of  the  President  and  should  be  deemed  per- 
sonal income  ($12,679). 

(c)  As  work  progressed  on  security-related  landscape  construction, 
changes  were  made  to  coincide  with  the  President's  desires.  Tlie  Gov- 
ernment paid  the  cost  of  such  changes  ($4,685),  $3,414  of  which  repre- 
sented "design  additions."  The  joint  committee  staff  concluded  that 
the  latter  was  taxable  income  to  the  President  ($3,414) . 

(d)  The  staff  estimated  that  no  more  than  half  the  ordinary  and  re- 
curring landscape  maintenance  expense  was  related  to  security  needs, 
and  considered  the  other  half  ($1,124  in  1969,  $2,165  in  1970,  $1,992 
in  1971,  and  $2,710  in  1972)  to  be  for  the  President's  personal  benefit. 
Income  was  imputed  to  the  President  according  to  ($7,991). 

In  its  inquiry  into  the  President's  personal  finances  and  taxes,  the 
staff  is  considering  the  findings  of  the  staff  of  the  Joint  Committee  on 
Internal  Revenue  Taxation,  the  evidence  assembled  })v  the  Joint  Com- 
mittee staff,  nnd  other  material.  It  appears  to  the  staff  that  underlving 
the  questions  raised  by  these  materials  is  the,  fact  that  the  President, 
as  Chief  Execuive,  is  a  superior  officer  within  the  Federal  Government 
to  the  officials  and  em])loyees  of  the  Internal  Revenue  Service  and  the 
Justice  Department  charged  with  administering  and  enforcing  the 
income  tax  laws.  To  aid  in  its  analysis,  the  staff  is  coiisidering  the 
President's  tax  liabilities  and  returns  from  the  perspective  of  the  cri- 
teria normally  applied  by  the  Department  of  Justice  in  the  case  of 
ordinary  taxpayers. 

Because  the  Joint  Couimittee  did  uot  investigate  whether  or  not 
there  was  criminal  tax  fraud  for  which  the  President  is  responsible, 
and  because  the  Special  Prosecutor's  investigation  has  iust  recently 
begun  in  connection  with  the  gift  of  the  pre-Presidential  papers,  it 
will  be  necessary  for  the  committee  to  conduct  its  own  investigation 
if  it  is  to  pursue  this  subject.  In  this  connection  it  may  be  desirable 
for  the  comuiittee  to  submit  to  the  President  interrogatories  similar 
to  those  submitted  to  his  counsel  on  March  22,  1974  by  tlie  staff  of  the 
Joint  Committee. 

E.  Alt.egations  CoNCERisriNG  Efforts  by  the  White  Hottse  to  Use 

ACJENCIES  OF  THE  ExECTTTIAT-:  BraNCII  FOR  POLITICAL  PURPOSES,  AND 

Alleged  White  House  Involvement  With  Election  Campaign 
Contributions 

In  its  March  1  report,  the  staff  noted  26  separate  categories  in  this 
factual  area,  recognizing  that  time  and  resources  did  not  permit  an 
exhaustive  and  conclusive  investigation  of  the  allegations  in  each  cate- 
gory. Instead,  the  initial  task  of  the  staff  was  to  review  and  report  on 
material  on  the  public  record  and  from  other  available  sources,  so  that 
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the  committee  might  be  in  a  position  to  determine  which  matters  war- 
rant further  investigation. 

The  staff  has  reviewed  (i)  material  supplied  by  the  AVliite  House 
pursuant  to  request,  (ii)  testimony  before  and  material  gathered  by 
the  Senate  Select  Committee  on  Presidential  Campaign  Activities, 
(iii)  testimony  before  and  material  gathered  by  congressional  commit- 
tees in  connection  witli  other  relevant  inquiries,  (iv)  matei'ial  supplied 
in  response  to  the  chairman's  request  by  various  independent  and 
executive  branch  agencies  and  departments,  and  (v)  material  appear- 
ing in  the  public  press.  On  the  basis  of  that  review,  the  staff  does  not 
presently  contemplate  further  inquiry  into  the  categories  discussed 
below.  In  each  case,  either  there  is  no  substantial  evidence  known  to 
the  staff'  that  supports  an  allegation  of  wrongdoing  or  the  evidence  is 
insufficient  to  justify  devoting  the  resources  required  to  complete  a 
thorough  investigation. 

(2)  Allegations  of  White  House  involvement  with  illegal  campaign 
contributions  exacted  from  corporations  under  pressure  of  threats  of 
governmental  retaliation  or  promises  of  governmental  favors. 

(3)  Allegations  concerning  illegal  campaign  contributions  received 
from  foreign  nationals  in  exchange  for  promises  of  favorable  treat- 
ment by  government  agencies. 

(4)  Allegations  that  illegal  campaign  contributions  were  received 
from  labor  unions. 

The  solicitation  of  campaign  contributions  in  a  democracy  presents 
difficult  factual  and  legal  issues  as  related  to  the  question  of  grounds 
for  impeachment. 

It  has  been  alleged  that  individuals  responsible  for  fund-raising 
for  the  President's  1972  reelection  campaign  systematically  employed 
threats  of  adverse  governmental  action  or  promise  of  favors  in  order 
to  obtain  contributions  from  corporations,  corporate  officers,  labor 
unions,  and  foreign  nationals. 

The  staff'  is  continuing  its  inquiry  into  some  of  these  allegations, 
focusing  primarily  on  the  Howard  Hughes  $100,000  contribution,  the 
contribution  by  Robert  L.  Vesco,  the  contributions  by  representatives 
of  the  dairy  industry  and  the  financial  pledge  by  a  subsidiary  of  ITT 
related  to  the  1972  Republican  National  Convention.  The  purpose  of 
this  inquiry  is  to  determine  the  extent,  if  any,  of  Presidential  respon- 
sibility for  unlawful  campaign  contributions  and  illegal  or  improper 
executive  branch  action  in  response  to  them. 

(5)  Allegations  that  campaign  contributions  were  received  from 
persons  in  exchange  for  business  with  the  Federal  Government. 

An  investigation  by  the  Joint  Economic  Committee  has  failed  to 
substantiate  charges  that  a  systematic  effort  was  made  to  obtain  con- 
tributions for  the  President's  reelection  from  Government  contractors. 
The  staff'  does  not  believe  that  further  investigation  is  warranted. 

(8)  Allegation  that  the  Comptroller  of  the  Currency  granted  a  bank 
charter  to  a  Minnesota  bank  in  return  for  campaign  contributions. 

Members  of  the  staff'  have  reviewed  the  files  of  the  Comptroller  of 
the  Currency  relevant  to  this  allegation  and  have  discussed  it  with  a 
Deputy  Comptroller  of  the  Currency.  No  evidence  has  been  found  that 
the  bank  charter  was  granted  other  than  in  the  ordinary  course  or  that 
political  pressure  was  brought  to  bear  on  the  Comptroller's  office. 
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(9)  Allegations  that  the  White  House  caused  friends  of  the  Presi- 
dent to  be  fr'ivon  favored  treatment  by  the  Comptroller  of  the  Currency. 

These  allegations  concern  the  jrrantinor  of  a  charter  to  a  New  York 
bank  organized  by  an  associate  of  a  friend  of  the  President,  and  the 
denial  of  a  charter  for  a  Florida  bank  to  compete  with  one  owned  by 
another  friend  of  the  President.  Members  of  the  staff  have  reviewed 
the  relevant  files  of  the  Comptroller  of  the  Currency  and  have  dis- 
cussed these  matters  with  a  Deputy  Comptroller  of  the  Currency.  The 
evidence  does  not  support  the  allegations  that  the  decisions  by  the 
Comptroller  of  the  Currency  in  these  cases  resulted  from  political 
pressure  or  interference. 

(10)  Allegations  that  lawsuits  were  not  prosecuted  by  the  Environ- 
mental Piotection  Agency  because  of  campaign  contributions  on 
behalf  of  the  corporations  involved. 

The  staff  has  reviewed  relevant  files  of  the  Environmental  Protec- 
tion Agency  and  has  discussed  this  matter  with  staff  of  the  Conserva- 
tion and  Natural  Resources  Subcommittee  of  the  House  Government 
Operations  Committee.  No  evidence  has  been  found  supporting  the 
allegations  that  corporate  contributions  played  a  role  in  administra- 
tive decisions  fa  Adorable  to  the  contributors. 

(12)  Allegations  of  attempts  to  obtain  campaign  contributions 
in  return  for  promises  of  assistance  with  the  Federal  Housing 
Administration. 

The  staff's  review  of  testimony  before  the  Senate  select  committee 
and  other  relevant  material  has  revealed  conflicting  testimony  as  to 
whether  a  high  campaign  official  attempted  to  obtain  a  contribution 
in  return  for  promises  to  aid  the  contributor  in  an  FHA  matter.  The 
nature  of  the  accusatory  testimony  suggests  further  investigation 
would  not  be  materially  helpful  to  the  committee. 

(14)  Allegations  tliat  the  Department  of  Justice  failed  to  prose- 
cute certain  lawsuits  as  a  result  of  campaign  contributions  by  defend- 
ants. 

The  staff  has  reviewed  the  relevant  files  of  the  Criminal  Division  of 
the  Department  of  Justice,  documents  from  and  testimony  before  the 
Senate  select  committee,  and  records  of  campaign  contributions  alleg- 
edly related  to  three  Department  of  Justice  decisions  not  to  proceed  in 
lawsuits  against  administration  supporters.  While  in  two  cases  there  is 
evidence  of  contacts  between  White  House  aides  and  the  Department 
of  Justice,  no  evidence  was  found  that  the  Department  of  Justice 
failed  for  improper  reasons  to  prosecute  any  of  them. 

(18)  Allegations  that  the  Antitrust  Division  dropped  an  investi- 
gation of  a  corporation  because  its  owner  was  a  friend  of  the  President. 

Members  of  the  staff  have  reviewed  the  Department  of  Justice  files 
relevant  to  this  matter.  They  indicate  that  the  case  was  handled 
propei'ly,  in  a  routine  manner  and  without  outside  interference.  In 
hearing  before  the  Senate  Connnittee  on  the  Judiciai-y  on  Octolx>r  29, 
1978,  former  Special  Prosecutor  Cox  indicated  that  his  staff  similarly 
had  found  no  evidence  of  Avrongdoing  with  respect  to  this  matter. 

(20)  Allegation  that  a  corporation  obtained  permission  to  increase 
prices  aftei-  one  of  its  pi-incipals  made  a  substantial  campaign  con- 
ti'ibution. 

Members  of  the  staff  have  reviewed  the  i-elevant  files  of  the  Price 
Commission  and  have  discussed  the  case  with  a  member  of  the  staff 
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of  the  Cost  of  Living  Council  (the  custodian  of  the  records  of  the 
Price  Commission,  which  no  longer  exists) .  While  the  evidence  indi- 
cates that  there  may  have  been  White  House  interest  in  the  Price 
Commission  decision,  no  support  has  been  found  for  the  allegation 
that  this  affected  the  action  of  the  Price  Commission  or  that  the  action 
taken  by  the  Commissioner  was  improper. 

(25)  Allegation  that  the  Department  of  Commerce  failed  to  put 
into  effect  certain  safety  standards  because  of  contributions  by  the 
industry  involved  to  the  President's  reelection  campaign. 

A  Department  of  Commerce  decision  favorable  to  an  industry  oc- 
curred at  about  the  same  time  campaign  contributions  for  the  Presi- 
dent's reelection  were  received  from  members  of  that  industry.  The 
evidence  developed  by  a  Senate  select  committee  investigation  does  not 
support  the  allegation  of  a  link  between  the  two  or  that  the  Depart- 
ment of  Commerce  action  was  improper. 

(26)  Allegation  that  in  exchange  for  a  contribution  to  the  Presi- 
dent's reelection  campaign  the  Department  of  Interior  failed  to  revoke 
an  import  allocation  grant  to  an  oil  corporation. 

Members  of  the  staff  have  reviewed  the  Department  of  Interior 
files  relevant  to  this  allegation.  Although  a  substantial  campaign  con- 
tribution was  followed  by  favorable  Department  of  Interior  action, 
there  is  no  indication  in  the  files  of  procedural  irregularity,  and  the 
staff  has  not  found  that  the  evidence  supports  the  allegation  that  the 
contribution  and  the  Department  of  Interior  decision  were  related 
or  that  political  pressure  or  interference  was  involved. 

F.  Allegations  Concerning  Other  Misconduct 

1.    THE   bombing   of   CAMBODIA 

The  inquiry  staff  has  completed  its  preliminary  review  of  public 
statements  on  this  subject  and  available  congressional  testimony  of 
executive  branch  officials,  including  those  within  the  Department  of 
State,  the  Department  of  Defense,  and  the  Executive  Office  of  the 
President. 

On  March  27,  1974,  Senator  Hughes  presented  to  the  Senate  a  sum- 
mary of  the  Senate  Armed  Services  Committee's  report  of  its  hearings 
on  secret  U.S.  military  operations  in  Southeast  Asia.  Congressional 
Kecord  S4491-4494,  March  27,  1974  (daily  ed.).  Senator  Hughes' 
summary  referred  to  evidence  of  both  bombing  in  Cambodia,  allegedly 
in  violation  of  Congressional  restrictions  on  U.S.  military  activities 
in  Southeast  Asia,  and  falsification  of  Defense  Department  bombing 
records  and  false  reporting  of  operations  to  the  Senate.  On  March  29 
the  staff  was  advised  that  the  report  of  the  Senate  Armed  Services 
Committee's  hearings  would  be  available  on  or  about  April  5,  1974. 
Subsequently  the  staff  was  informed  that  the  release  of  the  Senate 
committee's  report  had  been  deferred  in  order  to  complete  the  editing 
of  classified  portions  of  the  report.  It  is  hoped  that  it  will  be  possible 
to  arrange  for  early  access  by  the  staff  to  all  relevant  materials  secured 
by  the  Senate  committee. 

The  staff  believes  that  review  of  these  materials  can  be  completed 
within  7  to  10  days  after  receipt,  enabling  the  staff  then  to  report  fur- 
ther to  the  committee. 
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2.  THE  IMPOUNDMEXT  OF  FUNDS,  AND  3.  THE  DISMANTLING  OF  THE  OFFICE 
OF   ECONOMIC    OPPORTUNITY 

Although  listed  separately  in  the  ]\Iarch  1  report,  these  categories 
involve  substantially  similar  issues.  The  "dismantling  of  OEO'' — and 
particularly  action  taken  in  1973  with  respect  to  the  Community  Ac- 
tion Program — is  one  instance  of  the  class  of  actions  included  within 
the  category  of  "impoundment."  "Impoundment"  itself  is  an  inexact 
term.  As  generally  used  with  reference  to  actions  by  the  Nixon  admin- 
istration, especially  during  fiscal  year  1973,  it  covers  steps  taken  to 
control  Federal  spending  by  reducing  allotments  or  allocations  under 
various  programs,  effectively  terminating  others  by  failing  to  process 
applications  for  them,  and  ordering  the  use  of  grant  funds  under  some 
programs  (such  as  community  action)  to  phase  out  the  programs  of 
grantees,  as  well  as  refusals  to  obligate  the  entire  amount  appropriated 
by  law  for  particular  programs. 

The  staff  has  reviewed  more  than  50  court  decisions  in  which  actions 
within  these  categories  have  been  challenged  in  litigation,  as  well  as 
congressional  hearings  and  other  materials.  The  cases  have  involved  a 
number  of  different  statutory  provisions  and  a  wide  variety  of  factual 
situations  and  legal  arguments.  The  courts  liave  held  the  issues  raised 
by  most  of  the  challenged  impoundments  to  be  justifiable  and  gen- 
erally have  declared,  on  the  basis  of  construction  of  the  statutes  in- 
volved, that  the  impoundments  were  illegal.  The  administration 
appears  to  have  complied  with  those  court  determinations  that  have 
become  final. 

The  court  cases  passing  upon  the  administration's  claim  of  a  right 
to  impound  funds  have  arisen  in  different  districts  and  circuits.  The 
courts  have  sometimes  found  the  statutory  language  involved  to  be 
ambiguous.  The  legal  arguments  presented  on  behalf  of  the  executive's 
action,  although  generally  not  successful,  were  respectable.  The  admin- 
istration position  has  been  accepted  in  a  few  suits.  The  actions  of  the 
President  and  of  inferior  executive  officials  with  respect  to  impound- 
ment of  funds  appear  generally  to  have  been  open  and  public.  The 
practice  of  impoundment  appears  to  have  diminished  since  the  series 
of  adverse  judicial  decisions  in  1973.  The  administration  lias  publicly 
announced  a  shift  away  from  its  previous  policy  of  impoundment. 
"While  the  adverse  impact  of  a  delay  in  implementing  a  congressional 
appropriation  cannot  be  wholly  counteracted  retroactively,  it  does 
appear  that  where  impoundments  have  been  successfully  challenged 
in  court,  the  funds  have  been  allotted  or  obligated.  Under  all  the 
circumstances,  no  one  of  which  is  determinative,  the  staff  is  not  pres- 
ently conducting  further  investigation  with  respect  to  these  categories. 
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Impeachment  Inquiry  Procedures 

The  Committee  on  the  Judiciary  states  the  following  procedures 
applicable  to  the  presentation  of  evidence  in  the  impeachment  in- 
quir}^  pursuant  to  H.  Res.  803,  subject  to  modification  b}^  the  Com- 
mittee as  it  deems  proper  as  the  presentation  proceeds. 

A.  The  Committee  shall  receive  from  Committee  counsel  at  a 
hearing  an  initial  presentation  consisting  of  (i)  a  written  statement 
detailing,  in  paragraph  form,  information  believed  by  the  staff  to  be 
pertinent  to  the  inciuiry,  (ii)  a  general  description  of  the  scope  and 
manner  of  the  presentation  of  evidence,  and  (iii)  a  detailed  presenta- 
tion of  the  evidentiary  material,  other  than  the  testimony  of  witnesses. 

1.  Each  Member  of  the  Committee  shall  receive  a  copy  of  (i)  the 
statement  of  information,  (ii)  the  related  documents  and  other 
evidentiary  material,  and  (iii)  an  index  of  all  testimony,  papers,  and 
things  that  have  been  obtained  by  the  Committee,  whether  or  not 
relied  upon  in  the  statement  of  information. 

2.  Each  paragraph  of  the  statement  of  information  shall  be  an- 
notated to  related  evidentiary  material  (e.g.,  documents,  recordings 
and  transcripts  thereof,  transcripts  of  grand  jur}^  or  congressional 
testimony,  or  affidavits).  Where  applicable,  the  annotations  will 
identify  witnesses  believed  by  the  staff  to  be  sources  of  additional 
information  important  to  the  Committee's  understanding  of  the 
subject  matter  of  the  paragraph  in  question. 

3.  On  the  commencement  of  the  presentation,  each  Member  of 
the  Committee  and  full  Committee  staff,  majority  and  minority,  as 
designated  by  the  Chairman  and  the  Ranking  Minority  Member, 
shall  be  given  access  to  and  the  opportunity  to  examine  all  testimon}^, 
papers  and  things  that  have  been  obtained  by  the  inquiry  staff, 
whether  or  not  rehed  upon  in  the  statement  of  information. 

4.  The  President's  counsel  shall  be  furnished  a  copy  of  the  state- 
ment of  information  and  related  documents  and  other  evidentiary 
material  at  the  time  that  those  materials  are  furnished  to  the  Members 
and  the  President  and  his  counsel  shall  be  invited  to  attend  and 
observe  the  presentation. 

B.  Following  that  presentation  the  Committee  shall  determine 
whether  it  desires  additional  evidence,  after  opportunity  for  the 
following  has  been  provided: 

1.  An}^  Committee  Member  may  bring  additional  evidence  to  the 
Committee's  attention. 

2.  The  President's  counsel  shall  be  invited  to  respond  to  the  presen- 
tation, orally  or  in  writing  as  shall  be  determined  by  the  Committee. 

3.  Should  the  President's  counsel  wish  the  Committee  to  receive 
additional  testimony  or  other  evidence,  he  shall  be  invited  to  submit 
written  requests  and  precise  summaries  of  what  he  would  propose 
to  show,  and  in  the  case  of  a  witness  precisely  and  in  detail  what 
it  is  expected  the  testimonj^  of  the  witness  would  be,  if  called.  On 
the  basis  of  such  requests  and  summaries  and  of  the  record  then 
before   it,    the   Committee   shall   determine  whether   the   suggested 
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evidence  is  necessary  or  desirable  to  a  full  and  fair  record  in  the 
inquiry,  and,  if  so,  whether  the  summaries  shall  be  accepted  as  part 
of  the  record  or  additional  testimony  or  evidence  in  some  other 
form  shall  be  received. 

C.  If  and  when  witnesses  are  to  be  called,  the  following  additional 
procedures  shall  be  applicable  to  hearings  held  for  that  purpose: 

1.  The  President  and  his  counsel  shall  be  invited  to  attend  all 
hearings,  including  any  held  in  executive  session. 

2.  Objections  relating  to  the  examination  of  witnesses  or  to  the 
admissibility  of  testimony  and  evidence  may  be  raised  only  bj'^  a 
witness  or  his  counsel,  a  Member  of  the  Committee,  Committee 
counsel  or  the  President's  counsel  and  shall  be  ruled  upon  the  Chair- 
man or  presiding  Member.  Such  rulings  shall  be  final,  unless  overruled 
by  a  vote  of  a  majority  of  the  Members  present.  In  the  case  of  a  tie 
vote,  the  ruling  of  the  Chair  shall  prevail. 

3.  Committee  Counsel  shall  commence  the  questioning  of  each  wit- 
ness and  may  also  be  permitted  by  the  Chairman  or  presiding  Member 
to  question  a  witness  at  any  point  during  the  appearance  of  the 
witness. 

4.  The  President's  counsel  may  question  any  witness  called  before 
the  Committee,  subject  to  instructions  from  the  Chairman  or  presiding 
Member  respecting  the  time,  scope  and  duration  of  the  examination. 

D.  The  Committee  shall  determine,  pursuant  to  the  Rules  of  the 
House,  whether  and  to  what  extent  the  evidence  to  be  presented  shall 
be  received  in  executive  session. 

E.  Any  portion  of  the  hearings  open  to  the  public  may  be  covered 
by  television  broadcast,  radio  broadcast,  still  photography,  or  by 
any  of  such  methods  of  coverage  in  accord  with  the  Rules  of  the 
House  and  the  Rules  of  Procedure  of  the  Committee  as  amended  on 
November  13,  1973. 

F.  The  Chairman  shall  make  public  announcement  of  the  date, 
time,  place  and  subject  matter  of  any  Committee  hearing  as  soon  as 
practicable  and  in  no  event  less  than  twenty-four  hours  before  the 
commencement  of  the  hearing. 

G.  The  Chairman  is  authorized  to  promulgate  additional  procedures 
as  he  deems  necessary  for  the  fair  and  efficient  conduct  of  Committee 
hearings  held  pursuant  to  H.  Res.  803,  provided  that  the  additional 
procedures  are  not  inconsistent  with  these  Procedures,  the  Rules  of 
the  Committee,  and  the  Rules  of  the  House.  Such  procedures  shall 
govern  the  conduct  of  the  hearings,  unless  overruled  by  a  vote  of  a 
majority  of  the  Members  present. 

H.  For  pur})oses  of  hearings  held  pursuant  to  these  rules,  a  quorum 
shall  consist  of  ten  Members  of  the  Committee. 


APPENDIX  VII 

DoNOHUE  Resolutiox  and  Articles  of  Impeachment 


Resolution  Offered  by  Mr.  Donohtje 

Resolved,  That  Richard  M.  Nixon,  President  of  the  United  States,  is 
impeached  for  high  crimes  and  misdemeanors,  and  that  the  following 
articles  of  impeachment  be  exhibited  to  the  Senate : 

Articles  of  impeachment  exhibited  by  the  House  of  Representatives 
of  the  United  States  of  America  in  the  name  of  itself  and  of  all  of  the 
people  of  the  United  States  of  America,  against  Richard  M.  Nixon, 
President  of  the  United  States  of  America,  in  maintenance  and  sup- 
port of  its  impeachment  against  him  for  high  crimes  and 
misdemeanors. 

Article  1 

In  his  conduct  of  the  office  of  President,  Richard  M.  Nixon,  in  viola- 
tion of  his  constitutional  oath  faithfully  to  execute  the  office  of  the 
President  and  to  the  best  of  his  ability,  preserve,  protect  and  defend 
the  Constitution  of  the  United  States,  and  in  violation  of  his  constitu- 
tional duty  to  take  care  that  the  laws  be  faithfully  executed,  has  pre- 
vented, obstructed  and  impeded  the  administration  of  justice  in  that: 

On  June  17,  1972,  and  prior  thereto,  agents  of  the  Committee  to  Re- 
elect the  President  committed  illegal  entry  of  the  headquarters  of  the 
Democratic  National  Committee  in  Washington,  D.C.  for  the  purpose 
of  securing  political  intelligence.  Subsequent  thereto,  Richard  M. 
Nixon,  using  the  powers  of  his  high  office,  has  made  it  his  continuing 
policy  to  act,  and  in  furtherance  of  that  policy,  did  act,  directly  and 
personally  and  through  his  close  subordinates  and  agents  to  delay,  im- 
pede, and  obstruct  the  investigation  of  such  illegal  entry ;  to  cover  up 
and  conceal  the  identity  of  those  responsible ;  and,  to  cover  up  and  to 
conceal  the  existence  and  scope  of  related  unlawful  covert  activities. 

The  means  used  to  implement  this  policy  have  included  one  or  more 
of  the  following  or  others : 

(1)  Making  false  or  misleading  statements  to  lawfully  au- 
thorized investigative  officers  and  employees  of  the  Government 
of  the  United  States  or  in  duly  instituted  judicial  proceedings. 

(2)  Approving,  condoning,  acquiescing  in,  and  counseling  wit- 
nesses to  give  false  or  misleading  statements  to  investigative 
officers  or  false  or  misleading  testimony  in  duly  instituted  judicial 
and  congressional  proceedings. 

(3)  Interfering  with  the  conduct  of  investigations  by  the  De- 
partment of  Justice,  the  Federal  Bureau  of  Investigation,  and 
the  Watergate  Special  Prosecution  Force. 

(4)  Approving  and  concealing  the  payment  of  money  for  the 
purpose  of  obtaining  the  silence  of  participants  in  the  illegal 
entry  into  the  headquarters  of  the  Democratic  National  Com- 
mittee and  other  illegal  activities. 

(5)  Endeavoring  to  misuse  the  Central  Intelligence  Agency. 

(2255) 


2256 

(6)  Suppressinof,  withholding,  and  concealing  relevant  and 
material  evidence. 

(7)  Endeavoring  to  cause  prospective  defendants,  and  per- 
sons duly  tried  and  convicted,  to  expect  favored  treatment  in 
return  for  their  silence  or  false  testimony. 

(8)  Disseminating  information  received  from  officers  of  the 
U.S.  Department  of  Justice  to  subjects  of  the  investigations  for 
the  purpose  of  aiding  and  assisting  their  avoidance  of  criminal 
liability. 

(9)  Making  false  or  misleading  public  statements  in  his  ca- 
pacity as  President  for  the  purpose  of  deceiving  the  people  of 
the  United  States  into  believing  that  a  thorough  and  complete 
investigation  had  been  conducted  into  the  allegations  of  mis- 
conduct at  the  White  House  and  the  Committee  for  the  reelection 
of  the  President  and  that  there  was  no  involvement  of  personnel 
from  the  ^^Hiite  House  or  the  Committee  to  Reelect  the  President 
in  such  misconduct. 

All  of  this  has  been  carried  on  by  Eichard  M.  Xixon  in  a  manner 
contrary  to  his  trust  as  President,  to  the  manifest  injury  of  the  con- 
fidence of  the  Nation  and  to  the  great  prejudice  of  the  cause  of  law 
and  justice,  and  to  the  subversion  of  constitutional  government. 

Wherefore.  Richard  INI.  Xixon  by  such  conduct,  warrants  impeach- 
ment and  trial,  and  removal  from  office. 

Article  II 

In  his  conduct  of  the  office  of  President  of  the  United  States, 
Richard  M.  Nixon,  contrary  to  his  oath  faithfully  to  execute  the  office 
and  to  preserve,  protect  and  defend  the  Constitution,  and  in  violation 
of  his  constitutional  duty  to  take  care  that  the  laws  be  faithfully 
executed,  has  abused  the  powers  vested  in  liim  as  President  by  one  or 
more  of  the  following,  either  directly  or  through  his  subordinates  or 
agents : 

(1)  He  has  used  the  executive  power  to  authorize  illegal  sur- 
veillance and  investigations  of  individuals  by  the  Federal  Bureau 
of  Investigation,  the  Secret  Service,  and  agents  of  the  office  of 
the  President  and  the  use  and  dissemination  of  information  ob- 
tained thereby  in  violation  of  the  constitutional  rights  of  citizens. 

(2)  He  has  used  the  executive  power  to  unlawfully  establish 
a  special  investigative  unit  within  the  White  House  to  engage 
in  unlawful  covert  activities.  This  special  investigative  unit  was 
supervised  by  one  of  the  presidential  assistants  and  was  financed 
in  part  by  the  unlawful  conversion  of  funds  raised  for  campaign 
purposes  and  controlled  on  behalf  of  Richard  M.  Nixon  by  one 
of  his  assistants.  On  September  ?>,  1971.  agents  of  the  special  in- 
vestigative unit,  in  order  to  obtain  information  to  be  used  by 
Richard  M.  Nixon  and  his  subordinates  in  public  defamation 
of  Daniel  Ellsberg,  unlawfully  committed  burglary  at  the  office 
of  Dr.  Lewis  Fielding.  Ellsberg's  psychiatrist,  in  the  State  of 
California. 

(8)  He  has  endeavored  to  use  the  executive  power  to  obtain 
confidential  tax  return  information  from  the  Internal  Revenue 
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Service  and  to  cause  tax  investigations  to  be  initiated  and  con- 
ducted in  a  discriminatory  manner. 

(4)  He  has  endeavored  to  use  the  executive  power  to  interfere 
with  the  proper  administration  of  the  Federal  Bureau  of  Investi- 
gation : 

(A)  By  directing  that  the  Federal  Bureau  of  Investigation 
not  maintain  regular  indices  of  electronic  surveillance  records 
of  individuals  who  were  wire-tapped  pursuant  to  his  authori- 
zation and  that  such  records  of  this  surveillance  as  were  kept 
be  removed  from  the  Federal  Bureau  of  Investigation  and 
concealed  at  the  White  House  to  prevent  revelation  of  the 
electronic  surveillance. 

(B)  By  pursuing  a  policy  of  concealing  the  activities  of 
those  involved  in  tTie  illegal  entry  into  the  headquarters  of 
the  Democratic  National  Committee  pursuant  to  which  policy 
certain  documents  were  delivered  to  the  Acting  Director  of 
the  Federal  Bureau  of  Investigation  contrary  to  normal  Fed- 
eral Bureau  of  Investigation  procedures  and  the  Acting  Di- 
rector instructed  to  conceal  these  documents. 

(C)  By  obstructing  and  impeding,  and  causing  his  sub- 
ordinates to  obstruct  and  impede  pursuant  to  his  policy,  the 
investigation  by  the  Federal  Bureau  of  Investigation  of  the 
illegal  entry  into  the  headquarters  of  the  Democratic  Na- 
tional Committee  and  related  matters. 

(5)  He  has  endeavored  to  use  the  executive  power  to  interfere 
with  the  proper  conduct  of  Justice  Department  investigations  of 
the  illegal  entry  into  the  headquarters  of  the  Democratic  Na- 
tional Committee  and  related  matters  through  misrepresenta- 
tions, concealment  of  information,  and  other  means,  including 
the  removal  from  office  of  the  first  Watergate  Special  Prosecutor; 
by  revealing  information  he  obtained  from  the  Justice  Depart- 
ment by  virtue  of  his  official  position  to  targets  of  the  investiga- 
tion to  enable  them  to  prepare  their  testimony  and  tactics;  by 
directing  that  targets  of  the  investigation  be  assured  that  they 
might  receive  executive  clemency  if  they  continued  to  withhold 
certain  information  or  testimony ;  by  instructing  his  official  sub- 
ordinates to  testify  untruthfully  or  incompletely;  and  by  com- 
manding and  furthering  a  policy  of  concealment. 

(6)  He  has  used  the  executive  power  to  induce  the  Central  In- 
telligence Agency  to  provide  assistance  for  unlawful  covert  ac- 
tivities for  his  political  benefit  and  to  impede  and  delay  the  Fed- 
eral Bureau  of  Investigation's  investigation  of  the  illegal  entry 
into  the  headquarters  of  tlie  Democratic  National  Committee. 

(7)  He  has  used  the  executive  power  to  impede  lawful  inquiries 
into  the  conduct  of  his  office  by  suppressing,  withholding,  and 
concealing  evidence  relevant  to  duly  authorized  investigations; 
by  furnishing  documents  and  things  to  agencies  of  the  executive 
branch  and  committees  of  Congress  in  a  manner  calculated  to 
mislead;  by  publicly  releasing  edited  transcripts  of  tape  record- 
ings instead  of  complying  with  tlie  subpenas  of  the  committee 
on  the  Judiciary  of  the  House  of  Representatives;  by  making 
false  and  deceptive  statements  to  the  American  people  regarding 
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his  knowledge  and  action  concerning  matters  under  investigation ; 
and  by  attempting  personally  and  through  his  agents  to  under- 
mine the  legitimacy  of  these  inquiries  in  the  eyes  of  the  American 
people. 

(8)  He  has  failed  without  lawful  cause  or  excuse  to  produce 
information  and  materials  as  directed  by  duly  authorized  sub- 
penas  issued  by  the  Committee  on  the  Judiciary  of  the  House  of 
Representatives  on  April  11, 1974,  May  15, 1974,  May  30, 1974,  and 
June  24,  1974,  and  willfully  disobeyed  such  subpenas.  These  sub- 
penas  were  issued  under  the  authority  of  the  House  of  Repre- 
sentatives, in  order  to  assist  its  investigation  into  whether  suffi- 
cient grounds  exist  for  the  impeachment  of  Richard  M.  Nixon. 
In  refusing  to  produce  them,  he  has  acted  in  contempt  of  the 
House  of  Representatives  and  in  defiance  of  the  power  of  im- 
peachment, vested  solely  in  the  House  of  Representatives. 
All  of  this  has  been  carried  on  by  Richard  M.  Nixon  in  a  manner 
contrary  to  his  trust  as  President,  to  the  manifest  injury  of  the  con- 
fidence of  the  Nation  and  to  the  great  prejudice  of  the  cause  of  law 
and  justice,  and  to  the  subversion  of  constitutional  government. 

Wherefore,  Richard  M.  Nixon  by  such  conduct  warrants  impeach- 
ment and  trial,  and  removal  from  office. 
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